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Moſt Caſes of Importance Debated and brought 


before them, 


From Fuly 1621, ro Fuly 1642. 


Keith contra the Tennents of Peterhead, July 11, 1621. 


; N an Adtion purſued by Nathaniel Keith, againſt the 

Tennents ot Peterhead and others, for abſtracting of 

Multures, founded upon a Tack of the Thirle. 

multures ſet to him by the Earl of Marſhal, Heretor 

of the Lands and Miln, bearing no exception or lj- 

mitation expreſſed in the ſaid Tack, which is ſet, 

if of all the Thirl-multures of that Miln, and Lands 

Y $ therein contained. The Lords found, that the 

—_ Farm of all Corns payed to the Lord and Malter of 

that Ground, which is Thirled and Aſtried to the Viln , ought to. be 
free of Multure-paying,. notwithffanding of the, foreſaid Thirlage of the 
whole Corns growing upon the ſaids Lands, except that the foreſaid Farm 
be Grund at other Milns in the Countrey by the Tennent, but either being 
delivered really. by the Tennent to the Maſter, or toany other to whom the 
Heretor or Maſter ſells the ſame, or being ſold to the Tennent himſelf, and 
again ſold and diſponed by the Tennent to any other perſon whatſoever in. 
the Countrey, albeit it be not really delivered to the Maſterzbut that it be 
bought by the Tennent, as ſaid is, The Lords found the Farm. not ſubjea, 
A ; in 


2 © The Deciſions of the Lords of Seſſion, 1621. 
in payment of Multures, but only in this caſe, 93s. it the famine be Grund 
by the Tennent at any other Miln than the Miln to which the Corns of that 
Ground was aſtrited. For the Lords found,that the Corns ſo Grund ſhall pay 
Multureto the Tackſman, and no otherways, which Multure ſhould not 
be payed as of out-landiſh Corn in that caſe, but ofthe quantity conform to 
the Aſtridtion, In this ſame Proceſs alſo, at the ſame time 3 The Lords found, 
that inveFz & illata ( which was comprehended under the ſame Thirlage) 
ſhould not pay Multure, albeit they tholed fire and: water, except the Corng 
in-brought were alſo Grund there. Likeas the Zords found, that the in» 
brought Corns, ſo many thereof as was fo Grund, ought to pay Multure, 
as a(tricted to the ſaid Miln, and no more norany others Corns inbrought 
thereto. Actor, Hope and Mowat, Alter, Nicolſon and Oliphant. Gibſon 
Clerk. vid. 21 March, 1637. Te of Inrerneſs contra Cuthbert.v. 23 March, 
1624. T.of Elgin contra Mckenzie, 


Dowglas of Earls- Miln, contra Earl of (Murray ani his — RES 
| July 12. 1621, | 

N the Action forabſtrating of Thirl'd Multures, purſued at the inſtance of 
William Dowglas of Earls-»iiln, againſt the Earl of Marray and his Ten- 
nents, founded upon a Feu ſet to him of ſome Lands, and of the Miln of 
T arnvay, with the pertinents thereof z which Miln is the only Miln of that 
Barony, and upoa diverſe Acts of Thirlage made by the Earl of Murray's 
Bailies at many times, and lourty years pollcfſion of receiving: of the Thirl'd 
Multures from the Tennents, Corroborat with Decreets againſt the Tennents, 
in he Baillie*s Courts, The Lords affoilzied from the purſuit , by reaſon 
that they found that the Feu contained no expreſs Thirlage of the faids 
Lands tothe Vila Diſponed, and that the Baillie could not aſtri& or Thirl 
the Lands, without an expreſs warrand from the Lord and Maſter of the 
Ground, So whatever 4c, Decreets, or Poſleſſion,had followed thereupon, 


thereby the Maſter, who was neither called, nor conſented, could not be” 


prejudged by his Baillies, without his own expreſs deed. Actor Hope, Alter. 
Nicolſon and Aiton. Scot Clerk, 13 July, 1632, E. Morton, 


L. Muckall contra his Tennents, Fuly 13. 1621. 
FN a Removing L. Mxckall contra his Tennents, founded upon his Seaſfin 
I following upon a Compriſing from Philorth, firſt Heretor of the Lands, 
The Lords found, that a Right fet by-the L. of Philorth to one of the Defen- 
ders, before the Compriſing, of a part of the Lands, for a certain Sum then 
payed to Philorth, tor the which he ſet to the Excipient the faids Lands, to 
be inſtantly entered to, by the receiver of the Right, and to be bruiked 
ay and while the Sum were repayed, and which was clad with poſſeſſion 
continually, yet could not defend againſt Mxckall the Compriſer, albeit it 
would have detended againſt Philorth, andtherefore repelled the Allegiance 
proponed- thereupon. A. Peebles. Alt. Baird, Gibſon Clerk. vid. 2. Jul. 
1624. AMitcheljon contra Law. v, 22 January, 1625. Ronald contra Strangs 


Livingſton contra Galloway, July 14; 1621. 
N an ation ofdouble Poynding betwixt Living#on andGalloway, whereina 
Term was aſſigned to Galloway to improve Livingſtons Compriſing, after 
that the Witneſſes and the Compriſers were Examined in preſence of the 
Lords, and that the Lords had found, that the foreſaid Compriſing produ- 
ced by Livingſton ſhould make no Faith, The Lords incontinent , before 


the pronouncing of the Sentence againſt Livingſton, as they had found — 
| oun 
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found that Galloway ſhould not be ſuffered to inſiſt or proſecute; the forefaid 
Improbation, but Decerned. Livingſian, to be anſwered, and obeyed, and 
committed. Galloway to.the Tolbooth of Edinburgh; the reaſon whereot was; 
becauſe Galloway had upon an Extrajudicial Declaration made by the perſons, 
Appryſers taken Inſtruments under the: Subſcription .of a Notar,, and Wit- 
neſles, bearing,. That they never made any ſuch, Appry ſing, which. Inſtru- 
ments Galoway produced 5 whereby the Lords found that to be a ſuſpicious 
and unallowable Diligence upon the Improvers -part, and which tended to 
engage the Appryſers, by abiding at the Inſtrument, to Impugn the Come 
pryſing: Which the Lords found to be. of a dangerous conſequencez and 
therefore Decerned, as is above-mentioned, that by this proceeding others 
ſhould beware to do the like, and to ſeek ſuch «extrajudicial Confeſſions: 
And hereit is to be Obſerved,thar no fubornation was tryed againſt Galloway, 
Act. Living younger.  'Alt, Craig, *, Gibſon Clerk. ls 
Town of Linlithgow contra the Fleſhers of Edinburgh November 15. 162t.. 
N the Suſpenſion purſued at the in{tance of the Town of Linlzthgow, con- 
tra the Fleſhers cf Edinburgh, for Suſpending of the Charges raiſed by the 
Fleſhers upon the Decreet of the, Burrows, in their Convention 3 by the 
which D«creet the Town of Linli:Fgow was ordain'd to deſiſt from taking of 
any Cuſtom from the Fleſhers for their Goods,driving, and paſking either by 
their Town, within their Liberties, or through the Town it ſelf; which 
was Impugned by the Town of Linbthgow, upon this reaſon, that they hada 
Charter granted by the King of their Liberties, Cuſtoms, and of ſmall Cu- 
ſtoms expreſly, and which was ſhortly Ratified in Parliament, and that con» 
form thereto they had been in continual poſle{bon of taking of two, pennies 
for ilk Ox, Cow, or Horſe, and four pennies for 11k ten Sheep that wag 
driven either through their Town, or by their Town, within their Liber. 
ties, albeit the ſamine was n«icher bought, norſo01d, nor brought to their 
Mercat, The Lords found, that the Town ot Lirlithgow had no right to 
uplift (ach Cuſtoms, and thatſuch Cuſtoms and Contuetuces ought not to 
be authorized, ſeing all the Kings Leidges have liberty to drive their Goods 
through the Kings publick Way and Streets, without any exaction of that 
nature, except it had been granted for a Publick Good of the Realm, ſuch 
as Bridges, or ſuch like comnion'Works. At. Nicolſon. Alt. Hope. Gibjora 
Clerk, 


Sclaiter contra Roſs, November 22, 1621, | 
' A Narew Sclaiter having charged Richard Roſs Baillie of Burntiſland by Let 
ters of Caption, to take John Murray, who was Denounced K ebel at 
the ſaid Andrew his inſtance, for not payment of certain Sums ; upon the 
Baillies diſobediencegthe Baillie is oat for payment of the Sum;. where 
the Lords found that there was no neceſſity to Summond the Party Principal 
Debitor. to this Purſuit, for his, Intereſt, nor that there was any neceſlity of 
a ſecond Charge againſt the Baillie before that Purſuit could be intended, 
ſcing the Rebel was inſtantly at the time of the firſt Charge preſented and. 
ſhown to the Baillie, But the Lords ſuſtained the Purſuit, notwithſtanding 
of both thir Allegiances. . AG. Megill. Alt. Lawtie, Gibſon Clerk. vid, 
March 16. 1622, Forbes contra B. Aberdene, Item Jan. 16, 1622, L, Dru2« 
Lanrig vid. 12 June, 1630. Mowat contra T. of Stirling. | 
. ; +; The L, Axckal contra Stwart, _ Eodem die, : .:,...... 
T? a Purſuit by the L, Mxckall, againſt Robert Stuart, for declarator of his 
Liferefit of ſuch Lands as he __ of Muckall, T he Lords tound , that no 
'y ; ſuch 
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fach general Summonds could be ſuſtained in fayours and at the inftance of a 
Subject, albeit the King has that privitedge by his Crown; whereby it is pre« 
famed that all the SubjeRts holds their Lands of His Majeſtic except it be 
verified and ſhowen otherwifez whereas another Superior if be claime any 
thing of his Vaſſal he muſt _ him to be his Vafſal, and be ſpecial thete- 
i - And'ſo could not have that general Aion ſuftained, and if the Superior 
lybelled his Fummonds upon any ſpecial Lands, The Lords found it ought to 
be proven that he held the lands of bim, and ſo aught to abide an continu- 
ation. AR, Peebles and Baird. Alt. Hope, Gibjon Clerk. s 


| Gaits contra His Parochioners, Novemb. 23. 1621,-; 
N an AQiion of Spuilzie of Viccarage Teinds Purlued at theinſtance of Mr. 
[| Patrick Gaits Miniſter at Bunckle and Preſton , Titular of .the Viccarage 
againſt the Heretors thereof , againſt which an exception wasproponed up- 
on an Tack, ſet by the preceeding Miniſter of ſome of the Vicearage Teinds, 
for the ſpace of three years, during the Setters Lifetimez And fur the ſpace 
ofthree years after his deceaſe. And for proving of this exception the Tack 
of this Tenor being produced. The Lords found 1t proved not*the exception, 
for the years of the Spuilzie acclaimed, which were the two years Imme- 
diatly ſubſequent after the deceis of the Setter of the ſaid Tack, becauſe 
the firſt entrie of the Tack to the firſt three years thereof was appointed 
to be at Zambmaſs, and ſo forth to continue , during the ſpace therein 
contained; And the Setter dieing before the Lambmaſs, which behoved to 
be the Tacks-mans entrie for theſe three years, ſet after the deceaſe of the 
Setter 3 They found that the ſaid Tack therefore could not be ſuſtained 
to defend by vertue thereof againſt the Spuilzie of any year after the Set- 
ters deceaſe, he dicing before the entrie to that three years Tack; which 
behoved to be rulcd by the time 6f the entrie, firit appointed to the firſt 
ſpace of the Tack , notwithſtanding that the Tacks-man was ever in pole. 
Go. during, the Setters Lifetime, from the Date thereof, who ſurvived 
thereafter a great ſpace, At. Oliphant. Alt. Lawtie. Hay Clerk. 


Earl of Niddiſdale contra Irving , November 27. 1621- 
N an Action of Removing Purſued at the inſtance of the Earl of Nzddiſ- 
| dale, contra Irving, founded upon an Heretable Right to the Lands of 
made to the ſaid Earl, by his Umquhile Brother the Lord 
Maxwel for the time , wherein it was excepted by the Detender, that the 
Seafin of the Purſuer could give him no Action, becauſe the Seafin was 
given by Warrand of the Charter and Precept, granted by the ſaid Lord 
Maxwel, who after the Charter and Precept, and before the Seafin was 
Forfaulted'z and ſo the Sealin behoved to fall, the Authors Right falling, 
and the King by the Forfaultry having become 1n the Right, which was an 
Impediment to the lawfulneſs of the Seafin. It was anſwered , That the 
Fortaultry was reſcinded ab izitio, which made the Seafin to convalelce , 
which depended upon the preceeding Charter and Precept. The Lords 
repelled the Exception, ineſpec of the Reply of Reſciſſion of Fortaultry 
and found, That there needed no other Warrand to that Seafin, nor no 
new Seaſin after the Forfaultry ; but that the ſaid Sealin taken by vertue of 
the ſaid Precept was ſufficient, notwithſtanding the interveening Forfaultry, 
in reſpeR of the Reſcifſion thereof as ſaid is. A, Hope and Cuninghame. 
Alter Nicolſon and Oliphant, Gibſon Clerk, Vid. Decemb. 3. 1623. Harris: July 
25+ 1623, Ee. Niddiſdale. 


L.' Grein- 


The Decifians ofthe Lordraf Siſſin; iba? þ 


. 


.L, Greinock contra. November. 28, 1621.. © '.7 
T was found be the Zords in an AQion of Suſpenfion; betwixt the Eaird 
of Greiwock, and |, That the Commiſtars could/not; be 


proper Judges to an AQtion of transferring of an Contra& in the Perſon of 
the Heir of the ContraQer, albeit the Contrad it ſelf was Regiſtrat; in; the 
Commiſfars Books conform to an Clauſe of the Contrat, whereby! the 
Partics conſented to the Regiſtration thereof in their Books, and: there» 
fore in*that Suſpenſion ſumarly, The Lords found the Decreit of. trans+ 
ferring given by the ſaids Commilſars null, asnot proper to their Jurifdiction, 
albeit the Contra& was Regiltrat in their Books, AQ. Zautie Alt; > ., 
Vid. Fanmuary 18. 1628, Naiſmith, contra Ruthven, March 17. 1629+ Irvine 
eontra Tourng, 2 


Lo. Bargenie. contra Stuart, December 6, 1621, | 
FIN a Removipg Purſued be the Lord Bargenie, againſt Jo/ias Strart, wha 
was one of the purſuers Curators, for Removing from the Houle of Bar- 
genie, wherein an exception being proponed by the Laird of Duydas, who” 
was admitted for his intereſt therein , founded upon an Tack unexpyred off 
that Houſe , Szt to him by the Purſuer with conſent of his Curators, and 
poſſeſſion in the Tacks-mans perſon, by Vertue whereof,and that Joſras bruik- 
ed be the Tacks-man? Tollerance. The Zords tound, That the Tack could 
not hinder the Purſuer to Remove that perſon who was once his Curator, 
albeie, it was alledged by the Tacks-man, That he had his Tollerance, and 
that the Tack ſecluded the purſuer to Remove any perſon , during the 
ſpace thereof, or until it was Lawtully taken awayz And therefore Repel- 
led that exception. founded upon that Tack clad with poſleffon., , AQ. 
Nicolſon and Stuart, Alt. Hope and Neilſon, Scos Clerk, Yid, March 6. 1623. 
Stevenſon contra Stevenſon, 


\,- - + Clerk contra L. Balgony, Decemb, 7. 1621. os 

He L. Balgony, being purlued at the inſtance of one Clerk, as Heir to 

. his Fathers And for in{truRting of him to be Heir, there was an ſer- 
vice produced , againſt - the which, it was alledged for the Laird of Bal- 
gony, by Mr, Andrew Aytoun his Procurator, That the fame was null , being 
an ſervice purchaſt be the Defender who was at that time Minor, and as 
yet, and then having Curators, without whoſe conſent the ſervice was de-. 
duced. And therefore it could not verifie him to be Heir. The L:#ds Re- 
pelled the alleadgeance, albeit it was offered inſtantly to be proven, in re-, 
ſpeR of the ſervice ſtanding,. but prejudice to reduce the ſame', Prot 
de jure. ACt. Baird, Alt. Ajtoun. Fid. Feb, 16. 1627. Simpſon. 


OI Hamilton contra Sinclar, Decemb, 11. 1621. . | | 
& 7 {liam Hamilten ſometimes of Samuetroun z having given. his Band. 
to Sinclar his Mother , for payment of an certain yearlie dutie to 
her , ſo ſoon as he gets :poſſefſion of the Teinds of Swintown; whereupon 
he being purſu'd for payment thereof to her, Compears and excepts, that the 
Band, 1s null, becauſe it wanted a Date viz. Day, Moneth and Year. And. 
therefore could not produce any eff. tual Aion, . The Lords Repellcd the 
alledgance, becauſe the Purſuer offered to prove by the witneſlcs inſert, the 
Date and time of che Subſcrybing thereofz And that the Bond oblidgeth the | 
Defender to make payment, how ſoon he became in.poſſeſſion of the Teinds, 
whereas the purſuer offered to prove in his Summonds, that the Defender. 
became in poſleſſion thereof,” befare the years acclaimed from him by the 
purſuer in that purſuit, Ad. z; Alt. Hay Clerk. 1 {4:: 
A 3 L. Lag, 
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L.' Lag, contra the Parochioners of Toe, Decemb, 12. 1621. 
He Laird of Lag being Tacks-man of. the Teinds of the parochion of 
 LUyiton, purſues againit ſome of the Parochioners an. Action of wrong- 
ous Intromiſhon with the Teinds of the Crop, 1619. And fſpulzie of diverſe 
other: years thereafter. Itwas alledged tor the Defenders, that the AQtion 
could not be ſuſtained at his inſtance, for the Crop 1619. Becauſe he had 
no Tack ſtanding of that year , and ſo he wanting an Title , which might 
give him Right to that years Teinds, he could not purſue the Defenders for 
their Intromiſton therewithz It was replyed, that albeit he had no preſent 
«Tack ſtanding that year, Yet ſeing he was kindly Tacks-man many years 
before, by vertue whereot he was pollelſor of the Teinds, and had received 
duties thereof from the ſame defender, albeit his Tack was expyred an year 
or two, preceeding this year contraverted , yet he bruiking Per tacitam re- 
bcationem, and having renewed his Tack again in Azno. 1620. And hay- 
ing payed his old Tack dutie for that ſame ycar contraverted to the 
Tituler, who opponed not againit his right, neither troubled the Deten« 
ders for that "years Teinds acclaimed enher by Inhibition or any other deed, 
which might diſtreſs the Excipient , they therefore could not quarrel the 
purſuers Right nor interrupt his poſſeſſion and tacit Relocation, having no 
right in his own perſun , which could purge his Intrqmiſſion, or liberat him 
of the faids Teinds that year Ly belled, The: Lords found the exception 
Relevant, and found that the purſuer could not have a&tion, for the Teinds 
of that year, whereof there was no Tack, nor Title ſtanding then in 
his own perſon: And that the Kenovation of his Tack thereafter, nor tacit 
relocation. of the preceeding Teind, interveening betwixt the expyring of 
the old Tack, and acquiring of the New , and paying to the Titular the 
61d Tack durie of that year queſtioned, could not be an ſufficient Title 
to ſuſtain the Purſuers a&ion azainſt the Detenders, AQ Belſhes & Cu: 
rinchame. Alt. Lawtie. Gibſon Clerk, FYid. July 26, 1626, Knſſel, Where 
poſlefſion is ſuſtained to infer ſpulzies 


MM math , contra Niſvet, Decemb 14. 1621: 

I'liam M*math Burges of Edimbuygh, naving Compriſed Umquhile 

[ames Niſbets Liferent of his Lands in Reftalridge, Purſu'd bis 

W t& and others, for the Mails and Duties of rhe faids Lands of the Crop 
1621, Wherein the Lords ſuflained the Action for that whole years Dutie, 
and profites of that Land, which it was worth, and would have payed if 
It had been ſet for Farm , albeit the ſaid James Nisbet died betore the 
term of Martinmaſs in that year whereof the Dutie was acclaimed , and not- 
withſtanding that an Creditor of the ſaid James Nſbets compeared viz, Mr, 
William Forbes, who alledged , that the half of the duties could only belong 
to James Niſbet, and ſo conſequently no more could pertain to the Com- 
priſer of his life-rent which alledgaices»was repelled , and the Purſuit ſa- 
ſtained for the whole years duty, ſ:ing the Land was not ſet out for Farm, 
but was laboured in manfing with the faid James Niſbets own Goods, who 
lived: until after the Whitſunday that year acclaimed; Likeas for that ſame 
reaſon the Lords ſaſtained the Purſuit for the whole years dutie , albeit 
the Summonds was raiſed before the Term of Martinmaſs, and fo betore the 
legal Terms of Payment. Ad. Alt,” Learmomth. Scot Clerk; 


L. Fulldownſide contra L. Bennerſide, eodeme die. 
| ime er having Compriſed L. Bennerſide's Lands, purſues a Removing 
againſt him upon his Seaſin following thereupon, who compeared, and 
al- 
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alleadged that the Purſuer had paſt from that Compriſing, in ſofaras for the 
ſame ſums for the which that Compryling was deduced, 'whereupon the Pur- 
ſuit was founded,and for other ſums joyned thereto, the Purſuer had de »6- 
2v' Compriſed the fame Lancs , and taken Seafin thereupon, whereby the 
firſt Compriſing was in effeC paſt from and ceaſed,The Lords Repelled that 
alledgance, and found, that notwithſtanding of the laft Compriſing, which 
comprehended alſothe ſums of the firſt Compriſing, the firſt was not taken 
away, but that the Purſer might uſe the-ſame, and purſuethereupon, AR; 
Belſhes, Alt. Stuart, Gibſon, Clerk. vid. January wlt. 1623, La. DowhiYl, 


|  . . "Hahday contra  eodem die, | 
N an Action purſued by Halyday againſt - - for payment ofcertain 
I ſums and Goods pertaining tothe DefunR, unto: the Purſuer, as the Exe- 


cutor. dative, decerned ad omifſa , and having Licenſe to purſue therefore. 
The Lords found, that there ought-to be a Teſtament of the omitted Goods 
acclaimed firſt Confirmed before the purſuit could be ſuſtained, and would 
not find Proceſs upon the Licence , topurſue an Aftion for Goods otnitted 
out of the principal Confirmed Teſtament, albeit they ſuſtained purſuits at 
the inſtance of Executors, decerned 11 principal Teſtaments, upon licence 
to purſue. before Confirmation of the principal Teſtament, 'AR.Belſbes. Alt, 
Henderſon. Gibſon, Clerk. vid. January 21, 1624. L. Carnouſie, 


| E, Wintoun contra . - eodemdie.. oy, i 
N a Declarator of Eſcheat , puriued at the Earl of Wintour's inſtance, a- 
gainſt - - whereinit was alledged that the Horning was null, ſes 


ing the party Denounced, the time of the Denounciation dwelt within the 
Regality, and he not Denounced at the Head-burgh of the Regality. . The 
Lords. repelled that nullity againſt the Horning ſtanding, and would not ad-. 
mit the ſame1n that Judgment, conhiſting i» fao, and whichcould not be in« 
ſtantly verified, to ſtay.the Declarator 3 neither would in that Judgment 
find it neceſlary to aſtridt the Purſuer to prove, that the Rebeldwelt without 
the Regality, in fortification of his Horning, but prejudice to the party to 
reduce the Horning upon that nullity, proxt de jure. AR, Hope. Alt. .. Git. 
ſon, Clerk. vid, July 25,1628. Stirling contra Panther. November 9. 16323, 
Montgomry. - 


Swith contra Wood, December 20.1621, _ _ _..___. 
N an Action betwixt Sith Burges of Edinburgh againſt Wood, wherein 
I! Sith Charging the party perſonally for ſums of Money adebted to him, 
the other excepting that S»#thþ-had Compriſed the Debitors Land for that 
ſame ſum, whereupon he had taken Seafin,and thereby aJledged that the PEr= 
ſonal execution ought to ceaſe,, The Lords found, that the Creditor mioht 
have recourſe to his pesfonal execution, notwithſtanding of'the Compri ing 
and Seaſin, ſeing the Compriler . offered to renounce the Compriſing, and. 
make Reſignation of the Lands Compriſed rebss integris, he having no intros 
miſſion. further, nor profit of the Money, 'which the Lords found he might 
lawfully do, notwithſtanding of the Seaſin« Att; AR. -: 


Hay, Clerk, wid. penult January 1628, Meldrum contra L, Cluny. v. 
January 22, 1631, L. Cloverhill, | | 


+ ,L. Barnbarrowcontra L, of Ile, December 21..16 21: eta h3 Cock 
Arnbarrow purſues Remoying ugon a Compriſing from the Laird ofClerie, 
againſt the: Laird of Ie and his Tennents,' for removing, from the. Com. 


priſed Lands; [le excepts that he is Heretably Infeft and Confirmed long be: 
4 fors 
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fore the Compriſing,and by vertue thereof in poſſeſſion. ThePurſuer Replyes, 
That that Infeftment cannot defend him , becauſe he was denuded ther-of 
in favours of the Duke of Lexnox, who thereupon was infelt, Likeas the 
Duke was Denuded in favours of C#lriah, and he Infeft, and which Cxlriahb 
concurred, being perſonally preſent inthis purſuit with the Purfuer, It was 
Duplyed , That his concurſe could not fuſtainthis Purſuit upon a Warning, 
not made at the Concurrers inſtance, but upon a Right of Comprifing, which 
was not compatible with the concurrers Heretable Right, ſpecially ſeing if he 
were Purſuer, he would exclude him, by alledging that he could not bein 
a better eſtate, nor the Duke his Author, who if he were Purſuer,could not 
remove the Excipient,ſcing at the time when the Defender reſigned the Lands 
in his favours , by his Bond he obliged himſclt not to remove_him while he 
were payed of 3000 merks , adebred tohim by the Laird of Clerie, which is 
not yet payed, It was anſwered by the Purſuer, That that was a- perſonal 
Bond which could not oblige Calriah, it he were Purſuer, far leſs can meet 
this purſuit, aſſiſted by his concurſe. The Lords Repelled the exception, in 
reſpect of the Reply and of the Concurſe - Which Concurſe they ſuſtained 
to make the ſame Warning at the inſtance of the Compriſer to ſubfiſt with- 
out any reſpect that the Compriſer bad only warned, or that the Duke had 
given his Bond to the Excipient, which they found would not bind Culriah, 
and ſo the Concurſe of the Heretor was ſuſtained to make the Warning and 
Removing ulſcd at another parties inſtance, not having, or alledging right 
from the Concurrer, to ſublilt. AR. Alt. Lawtie, Gibſon, Clerk, wid, 
January 26, 2622, Turnbull contra Blanairne. 


Hamilton contra Durhame, eodem die. 

R. Patrick Hamilton purſues Sir James Durhame of Duntarvie, who 
\Y was his Debitor in ſums of Money, and Francis Stuart who was debitor 
to Sir James to hear the ſaid Francis Decerned to pay and make forthcom- 
ing the ſums adebted by him to Sir James, conform to his Arreſtment, for ſa- 
tisfaRion of that Debt owing by Sir James, wherein Sir Fames being debarred 
by Horning, Francis compeared, and alledged that the Purſuer was ſatisfied 
by Sir James himſelf, of that Debt owing ro him) and fo he could not purſie 
Francis to make the ſame forthcoming. The Purſuer anſwered, That that 
was not competent to him to alledge, who was Debitor to Sir James, who 
not proponing the ſame,he had no intereſt. The Lords Repelled the allegi- 
ance, and found that the ſame was not competent to be proponed by Frans 
cis Stuart, who purged not the Cebt owing by himſclt to Sir Jewes, AR, 
Primroſe, Alt. Scot Clerk, 


L. Falldounſide contra Bennerſzde, January 11. 1622, 

N an Action of Removing ». purſued by the L, of Falldounſide againſt 
Bennerſjde, It was alledged by one of the Defenders , that the Warn« 
ing was null , becauſe at the time of the Warning , and of before, the par- 
ty Warned was out ofthe Countrey , and. ſo ought to have been Warned 
upon ſixty dayes: And albeit by a Warrand of the Lords Letters, (asuſe 
is in ſuch caſes ) he was warned at the Mercat-Croſs of the Head-Burgh, 
and at the Peer and Shore of Leithupon ſixty dayes, yet that could not 
be ſufficient to ſuſtain the Warning , ſeing the execution thereof made at 
the Paroch Kirk, was only upon fourty dayes , as againſt a party within 
the Countreyz whereasif it had been lawfully execute, 1t ought to have 
been alſo upon ſixty dayes, The Lords Repelled the alledgance, and 
found the Warning ſufficient, being execute at the Mercat-Croſs, and 
Shore 


ba 
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. Shoreof Leith upon ſixty dayes,and at the Paroch-Kirk upon fourty dayes,and 
found that it needed not to- be execute atithe- Paroch-Kirk upon fixty dayes, 
albeit he was out of the Countrey, in reſpeRt he was warned- at the Mercat-. 
Croſs upon fixty dayes, as ſaid-is. AQ, Hopeand Belſhes, Alter Stuart. Gibſor: 
Clerk, Yid, Fune 4. 1631, Chriſtie | ae: Ciloke. tt... 
-- The Lady Kincaid contra , . * |. Jenwary 12. 1622, + 
He Lady Kincaid Liferenter ofthe Lands of . in which Lands ſhe. 
| was Infeft by her umquhile Husband, and fromthe poſleſſion where- 
of ſhe was debarred by the Liferent-right, ſtanding in the perſon of *'.- 
her Mother in Law, who bruiked the ſame by her Liferent thereof, ſo long. 
as ſhe lived after the deceaſe of the ſaid Mother in Law , ſhe Charges by a. 
Summons two perſons who: had entered to the Poſſeſſion of the Houſes 
and Lands Liferented, as ſaid is, imtmediatly after the, ſaid old Ladie Life- 
renters Deceaſe- ,. to compear to-hear them.decerned tgremove; this Suni= 
mons is raiſed ſummarly upon theſe foreſaid Grounds and Narrative, with. 
out any Warning,, or precept of Removing, as isordinary in other Actions 
of Removing: Againſt which it was alledged by. the Defenders, That that 
Order could not be ſuſtained fo. ſummarly upon a Charge .and Summons, . 
without a preceeding Warning made before, the ordinary Term of White 
ſunday , ſeing Aﬀtions which had the like ſummar proceeding ,. were only 
where Fiars enters to the poſleflion of Lands, after the Liferetiters Deceaſz, : 
when the Fee isaffeRed with that Liferent, and cannot be.drawn to thecaſe 
of this Purſuers Right. The Zords repelled theallegiance, and ſuſtained the. 
Order without any Warning; and found,that one Liferenter after the deceaſe, 
of another anterior Liferenter had the ſame priviledge. which a Fiar would 
have had, A&, Hamilton, Alter Megill. Scot, Clerk. Vid. February 16. 1628. 
Thomſon, 2 IS 2 ET POR dee 
x L. Drumlanrig contra L, Caſhogil, January 16.1622; * OY 
N a Declarator of Eſcheat purſued by the L. Drumlanrig againſt Caſhogil, 
[ proceeding upon an Horning executed againſt him, for not obeying of 
>harges given to him ,, as Baillie of Mortozn, to take ſome Rebels. The 
Lords found, conform to the old PraRick,that that Horning, and all Horn- 
ings of that nature, could not beſuſtained, except there had been a preceed- 
ing Charge executed againſt the Defender upon an other Horning, where-' 
by the Baillie was Charged to take the Rebels, by the diſobedience whereof, 
the Letters of Horning whereupon he was Denounced, ought tobe direfted, 
and therefore ordained the prior Letters, and Charges to be produced, with« 
out produCtion whereof,the Lords found the Horning null, AR. Hope Alter 
King. Scot, Clerk. vid, Fuly 11. 1628, Dumbar contra Mckit. November 
22, 162t. Sclaiter. Item March 16. 1622, Forbes contra B. LAberdeen. 
1  _ Hamilton contra Sinclar, January 17. 1622. - + PESO SE, 
QoS George Hamilton purſues the Lord Sinclar as Heir to his Father, who by 
Contract obliged himſelf toInfeft the Lady Sinclar, from whom Sir George 
had ,his Right, -(whereuporr that purſuit 'was moved ) ina certain Annual« 
rent out of his Lands, - to make payment of that Annualrent, perſonals aFione, 
whereto the Defender alledging, that the party Contrater was not obliged 
thereto, but only 1o give Infefttient, which ſhe ought firſt to crave, and 
if ſhe were therein diſtreſſed, fo that the Infeftment could not be profitable 
to her,then ſhe might ſeek perſonal executionas accords; but ſhe firſt ought ta 
ſeek the Implement of the ContraR according te the Tenor thereof. The Lords 
found, that the party being obliged to give. Infeftment, he was obliged hos 
3p/o to make payment of that —_ he was obliged to give Infcftment,, and. 
there» 
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therefore ſuſtained the perſonal Adtion forpayment, AR. Alter 43 
ton and Nairn, Hay Clerk. wid. February 26. 1622, Inter eoſdem, December 
23. 1630. Ogiluie contra L. Ogileze, - | | 2% 
L, SihvertonnÞ#4 contra his Father, January 18. 1622, | 

He youngLaird of Silvertounhill, gave in thisday a Supplication to the 
| | Lords,cravingInhibition againſt his Father,upon this ground,viz.There 
was a Contra of Marriage made betwixt umquhile PreſidentProyand andhis 
Daughter Elizabeth Baillie on the one part, and the' 01d Laird of Silvertounbill, 
and bisSon onthe other part,for aMarriage to have been made betwixt the two 
young folks; wherein it was appointed that yourig Silvertonnhill, and Eliza- 
beth Baillte his Spouſe ſhould be Infeftin Conjun@-fee, and the Bairns procre- 
at betwixtthem Heretably in the Lands, mentioned in the Contra, and bear. 
ing a Clauſe for Interditing of the foreſaid young Laird to his Father and 
Good-father, and now after the deceaſe of the Father in Law,and of the old 
Laird S#lvertounbil, who were ContraCtersz this young Laird Silvertounhil, 
who is eldeſt Son and appearant Heir, begotten of that Marriage, gave in his 
Supplication, craving Inhibition againſt his Father, that heſhould not An- 
nailzie any ofthe Landscontained in the Contra, wherein he and his Wife 
were appointedto be Infeft in ConjunG-fee, and the Bairns Heretably' as faid 
is , | alledging that Clauſe to be expreſly introduced in hisfavours, and 
ſo that he might competently ſeek Inhibition thereupon : Which was refuſed 
by- the Lords to be granted, ſeingthe parties Contrafters, who might law« 
fully ſeek Execution upon the ContraQ, were all dead except the Supplicants 
own Father, againſt whom it was ſought, and that the Supplieant could not 
ſeek it upon that Clauſe, John Gilwour writt this Bill, 


Methvin contra an appearand Heir, eodem die) 

Tem , this ſameday a Supplication being given in by Methoin, who was 
Cautioner for a Tutor dative, craving Inhibition againſt the appearand 
Heir of him who was bound for his relief of that Cautionry: The Bill was alſo 
refuſed by the Lords,becauſe they thought according to the form which is in 
uſe, that the ſame could not be granted againſt an appearand Heir, asno A- 
Qion,Charge, or Execution cou d be uſed,or ſoughtagainft him, hoc nomine,as 
appearand Heiruntil ſuch timeashe might be Conſtituteſucha perſon as might 
repreſent the Defundt, who was bound, or charged to enter Heir to him. 

John Gilmor alſo writt this Bill, Vid. Fuly 5.1623. Kirkwood; 


Cowan contra Murray, January 26.1622, 

Ohbn Cowan Burgeſs of Stirling, having purſued Mwrray eldeſt 
} Son, and lawfully Charged to enter Heir to his Father, and alſo in this 
lame Proceſs having purſued another Son of a ſecond Marriage, who was 
' provided to certain Lands by the Father,for payment of a Debt owing by the 

Father tothe Purſuer. The Lords found no Proceſs againſt the eldeſt Son of 
the ſecond Marriage, until the general Heir were firlt diſcuſt ; albeit it was 
anſwered, that the faid general Heir was called in this ſame Proceſs, and 
that the Purſuer could not diſcuſs him any further, ſeing he being conveened 
in the Proceſs, as charged to enter Heir, he compeared, and offered to re- 
nounce to be Heir, which the Purſuer alledged ought to make his Proceſto 
be ſuſtained againſt the Son of the ſecond Marriage, he being conveened as 
Heir ofthat Marriage, upon the Proviſion conceived in favours of the Heirs 
of the ſecond Marriage, Whichthe Lords would not ſuſtain, untill the ge* 
neral Heir were fully diſcuſt, as faid is AR. Alter. Nairy, Hay, Clerk; 
o1d, July I 3% I626. Thomas Edgar. . 


Her- 
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Herring contra Ramſay, eodem die. * 

Aptain Herring having purſued George Ramſay for Spulzicing of certain 

Goods; the Defender compeared andalledged, the AQtion was prefcrib- 
ed ; for albeit that the Purſuer alledged, that the Preſcription had no place, 
ſcing the Surnmons and Aion was intented and executed, and called debito 
fempore, "within the ſpace of three yearsafter comminting of the Fat 3 Yet the 
Defender Duplyed, T hat the Preſcription behoved to have place, by rea« 
fon that fince the intending and the wakening of the Cauſe, there had inter- 
veened more than the ſpace of three years, during the which, nothing was 
done, neither by Calling of the Action, nor by wakening of the ſame, by 
the whole ſpace of three years together, which rendered the matter in the 
like eſtate, as if the Summons had not been raiſed in due time. The Pur- 
ſuer anſwered, That the Summons being once raiſed in due time, the Pre- 
ſcription ran not thereafter, albeit the Cauſe had. ſleped longer than three 
yearss The Lords Repelled the allegiance, and found the Preſcription 
run not inthis Cauſe, which was intented, and called in due time, albeit 
it lay over thereafter three years, ſeing the Defender being once Surmmon- 
ed , he might have compelled the Purſuer to have infilted by his ordinat 
courſe of Proceſs, in ſeeking Proteſtation, and charging him to infiſt, with 
Certification, AQ, Alter Oliphant. G:bſon, Cletk. Nevember 
27. 1630. L. Lawder, March 4. 1630. L, Leſlie. 


The like done February 11, 1637. betwixt Mckie and L, Lag, Gibſon 
Clerk thereto. Where a Spuilzie once intended debitotewpore, albeit lying 
over after the Citation upon the ſecond ſummons, ten years together, with» 
out calling or wakening, Yet the Zoxds found the Aion did not preſcribe, 
but ſuſtained it as a Spuilzie,to give jw amentum in litezz,for they found,once 
an interruption made, was ſufficient to interrupt for ever3 But the Lords de. 
clared, that after probation, when the parties Oath ſhould be taken, they 
would tax the ſame as they found requiſite, and reſerved the modification 
of the quantities to themlelves, 


Trumble contra L. Blanerne. eodeme die, | 

Rumble purſuing the L. Blanerne to remove from certain Lands; he al- 

| | ledged that he ought not to remove from ſuch a particular priviledge 
of raſturage and winning of Fail in the Commontie of the ſaids Lands , be- 
cauſe the Purſuers Right proceeded from one Atchiſon, which Atchiſon his 
Author in the Contract of Alienation, whereby Atchiſon firſt acquired right 
tothe Lands, reſerved the priviledge foreſaid to the L. Blanerne and his Heirs 
Heretably, and fo the ſaid Servitude behoved to affe&t the Land. It was 
Replyed, That the Purſuer being ſingular Succeſſor, and no ſuch conditi- 
on being either in his own right, or his Authors Charter or Seafin, but only 
alledged to be in a Clauſe of the ContraQ, it could not affe& the Ground, 
ſpecially againſt the fingular Succeſſor, and the moſt that the Excipient could 
benefit himſelf , was by his recourſe of Warrandice againſt that party , and 
his Heirs, Granters of that priviledge, neither could that priviledge defend 
the Excipient, be baving no real right to the Land by vertue thereof, not 
being Infeft, nor Seaſed , and not Geing of that quality , which without 
Charter or Seaſin, could be Tranſmitted in the perſon of the Defender, and 
his Heirs and Succeſſors Heretably. The Lords found the Allegiance rele- 
vant, albeit the Defender had no Seaſin, ſeing it wasa Servitude, which be- 
ing inſert in the Contra@ , which was the ground of the Purſuers Authors 
Charter, and Heretable Right, it affe&ed the Ground therewith,in whoſe 
hands ſoever the Right of the Lond came; and therefore they decerned 
2 the 
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the Defender to remove from the Land, with reſervation, and but prejudice 
of the. liberty of the Priviledge and Servitude above-mentioned , - to be re- 
tained and bruiked by him. Ac. Alter Lawtie, Clerk, 
vid. December 21. 1621, Le. Barnbarrow. . 

The'Stewart of the eMerſe contra L. Weſtnisbet, January 30. 1622. 
17 Aion of Double Poynding, purſued at the inſtance of one Job:ſtor 

in the cMerſe, who for Blood committed by him, was Convicted. by the 
Laird of Wei#niſbet, Heretor, and Vaſlal to the King, of the Lands within 
the which the Blood was drawn, and the Fact committed, albeit he was no 
Baron: And alſo the ſaid Johniton was Convict by the Earl of Hames Baillie, 
as Stewart of the Merſe, for the ſame Blood, The Lords in reſpect of the 
prevention of the Kings Vaſlal, preferred him in the right of the Unlaw, to 
the Stewart, albeit the Vaſlals, 277, Weſtnisbets Decreet was quarrelled by the 
party upon thir Nullities, 2iz, That the Laird of Weſtniſbet was no Baron, 
and ſo could not have right to Blood.wits, 29, That it wasgiven only up- 
on probation of the Committers confeſhon, teſtified by the Clerks aflertion, 
whole affirmation could not make Faith without the parties Subſcription, 1n a 
matter of an hundred pounds, contained in that Sentence, being for two 
* Blood-wits, or thathe might be bound by that aflertion of that Clerk, being a 
Clerk of a baſe Court, who had not the power ofany common Nottar, and 
that any Nottars aſſertion would not binda party in ſuch a ſum. 39. That 
the purſuit being Criminal, ſhould have been determined by an Affiſe, and 
could not have proceeded upon any other Probation. 49. That thereby no 
ſatisfaction was appointed to the Party hurt, All which Reaſonsand Allegi- 
ances,the Lords Repelled,and ſuſtained the Decreet given by the King's Vaſ- 
ſal; but they modihed ilk an of the two Unlaws to twenty ſeven pounds. 
AQ.Belſhes. Alter Henderſon-Hay, Clerk. Vid. December 1 7. 1629-L. Laming- 
toun, February 13. 1634. Baillie of Melroſs, March 16, 1622. L.Buchan, March 
20. 1623, Fithie, | 


Paterſon and his Spouſe,contra Hope and Dowgal and their Spouſes, Fodem die, 
[Nbn: Paterſon Burgeſs of Edinburgh and his Spouſe Galbraith being Executors 
decerned to umquhile Mother to the ſaid Galbraith, who died 
unteſted, purſues Hemry Hope and John Dowgal and their Spouſes, who were 
Executors confirmed to umquhile Thomas Galbraith, which Thomas was Bro- 
ther to the ſaid Paterſons wite, and ſon to the ſaid their Mother, 
for payment and deliverance to them as Executors to the faid . 
her Mother of the particular Goods libelled, pertaining to her the time of 
her deceaſe, and which were intrometted with by the ſaid Thomas her ſon 
after her deceaſe, and therefore that his Executors ſhould be decerned to re- 
ſtore the ſame to them as being Executors decerned to her as ſaid is; The 
Defenders alledged, That the fſaids Goods pertained to Thomas, and conſe- 
quently to them his Executors, feing the Mother in her own Lifetime made 
Aſſignation to the ſaid Thomas her ſon of her wholeGoods,withProviſion that 
the ſaid Thomas ſhould pay her Debts;according thereto Thomas having intro- 
metted in his own Lifetime, 'and having fartisfied her, Creditors, the (ig Af> 
ſignation as it would have defended Thomas himſelf, if he had been purſaed 
in his own Lifetime, far more muſt it defend theſe Excipients his Executors, 
No Aion being moved againſt him, whereby that Affignation was quar- 
relled while he lived, he ſurviving divers years thereafter, The Lords 
found this exception relevant to'elide this Purſuit, albeit it was Replyed 
by the Purſuer, that the Afſignation, which was, the ground of the .Defen- 
ders Exception and Right, could not be found valid to have defended 
the Aſligney, far leſs his Executors, ſeing it was an Afftgnation' made 
ym. by 


UMI 
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by the Woman is articulo mortis, ſhe having deceaſt within two days after the 
making thereof, and wherby libera teſtandi facultas tollebatur &- erat aſſugnatio 
omnium bonorum ; which being ſuſtained, would tend.to-a dangerous prepara- 
tive, both to defraud Creditors, . and to defraud the Bairnsof their Portions, 
and to prejudge their Execcutors,and alſo the Quot,and that there needed ne- 
ver any Teſtament to be made thereafterzand it the Lords ſhould incline to 
ſaſtain that Aſſignation,in reſpeR of that Clauſe inſert therein,ordaining her 
Debitors to be payed, and that it might appear thereby that cone were pre- 
judged, ſeing there was no Bairns wnforisfamiliat the time of the Womans de- 
ceaſe, and albeit there had been any, yet the Bairns by their Mother would 
fall no Portion natural.. It was Anſwered, That the like Proviſions might 
be inſert in all Aſſignations hereafter, if ſuch Writs ſhould be ſuſtained as 
lawful, and the moſt that the Aſſignation- could be found good for, behoved 
only to be for ſo much of the DetunQs Means, as might correſpond to fatis- 
fie the Debts owing by her, andwhich were ſatisfied by the Afſigney ; but 
for the overplus thereof, the ſame behoved of all reaſon to pertain to the 
Executors of the Woman, who could never have prejudged her Executors 
by that Deed, albeit the Bairns could have no legitim by her, yet they 
were her Executors of the Law, whom ſhe could not hurt by that Aftigna- 
tion, made at that time of her death,and in manner foreſaid z Notwithſtand- 
ing of all which Anſwers, the Lords ſuſtained the Afſlignation, and ex- 
ception founded thereupon, for the whole Goods of the Defunt, albeit the 
fame exceeded the whole Debts owing by her, in reſpe& alſo the Defender 
offered to prove that the Aſligney had payed in his Lifetime an part of the 
Tocher owing by zhe Womans Cedent to.theſame Purſuers, whereby it was 
inferred that it Was.a tacite Ratihication of. the Aſtignation done by the Pur- 
ſuers Mother. AQor Peebles, Henderſor and Daling. Alter Hope, Gibſon 
Clerk, Vid.-12 Fuly 1626, L. Craigie-Mallace. vid; 4 'Feb. 1623. Guild 
contra Guild, 


Robertſon contra Fleming, Pebrnary 1, #6235. 


[LY hymn - Kobertſon gave Infeftment-of Liferent to 
| Fleming his Spouſe, of an Tenement of Land, by the ſpace of 12 or 
13 Gays before his deceaſe,which Right was craved to be' reduced by Robert- 


ſons Heirs, upon this reaſon, wiz, as done in lefo egritudinis, the Husband 


being fick of a Fever and Flux four or five days betore the Infeftment,which 
continued to the time thereof,and continually to the time foreſaid of his de- 
ceaſe, he dying within ſo ſhort atime, viz, 12 days, Thereafter it was alledged 
by the Defender, that the Infettment was but an Liferent given by the Huſ- 
band to the Wite, who of the Law could not be prohibite to help his Reli& 
upon his Death-bed. Attour it was offered to be proven, that at the time 
of the giving of the Infettment, and divers days thereafter; the Husband was 
in that eſtate that he might have come out to the Kirk or Mercat, and that 
he lay not Bed-faſt, but fat at Table, and eat and drank as at other times 
when he had Health, and his Sickneſs being a Flux, that reaſon could not. take 
away the Excipients right, The Lords repelled the 'Allegiance, and found 
the reaſon relevant; AQor Mowat. Alter Ruſſel, Scot Clerk. Vid; Janna» 


ry 7. 1624. Schaw contra Gray, Feb. 24.1624. Donaldſon, July 7. 1629. 
Maxwell. 


Laird of Craigie contra his Vaſſals, eodem dits Ae 
FN an Actionot Improbation purſued''by the Laird of Craigie Wallace a: 
8 gainſt his Vaſlals. The Lords found,that where the Purſuers of ſuch Aci- 
ons calls for the Evidents made by their Authors and- Predecef{ors, parti- 
cularly condeſcended upon in the Summons, that the Purſuers muſt prove 


B 3 that 
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that theſe perſons his Authors, if they be ſtrangers to him, were Infeft them. 
ſelves in theſe Lands 3 for the Evidents whereof,the Defenders are conveen- 
ed, and alſo that the Purſuer his Right proceeding be a lawful progreſs from 
theſe Authors, who were firſt Infeft, and if the Purſuers Predeceſlorg 
be ſuch perſons to whom he may ſucceed in Blood is linea reFa, that like- 
wiſe he muſt prove that he is lawfully ſerved Heir by progreſs to all theſe 
Predeceſſors, whoſe Deeds done by them are called for by that Improbation, 
without which the Lords found the Action could not be ſuſtained, AQ: Hope, 
Alt: Nicolſon and Cuningham, Gibſon Clerk, Vid. Fnly14. 1626. Sir Fobn 
Hamilton. ; 
Smith contra Elleis, Eodem die, 
Ohn Smithand Janet Elleis, conveens the Executors of Umquhile Patrick 
Elleis Burges of Edinburgh, to make Payment to them of the Fourth part 
of the Goods, contained in the ſaid Patricks confirm'd Teſtament, by ver- 
tue of an Clauſe contain'd in the ſaid Joky Smiths Contract of Marriage, 
whereby it is provided that the ſaid Jaret , ſhall be an Bairn of the faid 
Patricks Houſe at the time of his deceaſe, and that ſhe ſhould have an Por- 
tion off the ſaid Patricks free Gear, with the reſt of his Bairns, providing 
that the reſt were forisfamiliat and provided likewiſe by their Father 
againſt which Action it was alledged , that Abſolvitor aught to be grant- 
ed, ſeing according to the Clauſe of the Comract, the Purſuer could not 
Subſume that the reſt of Patrick Elleis Bairns were forisfamiliat , before 
his deceaſe , ſeing that there is two of them yet un-married, and fo not 
foris»familiat : And where the Purſuer Lybelled and Reply*d that the whole 
Bairns were provided, to as much Lands and Goods by the Pather, before 
his deceaſe , as ſurmount the ſum given tothe Purſuers in Tocher : It was 
Anſwer'd by the defender, that that Provifion wasnot foris-familiating , as 
the proviſion of the Contract requires in exprets Terms, which can res 
ceive no other interpretation, but in caſe they had been Marriedz neither w:s$ 
that proviſion given by the Father to the ſaids Bairns in ſatisfaction of all 
portion which they might acclaim by their Fathers deceaſe. The Lords re- 
pelled the alledgance, and found the Summons Relevant, albeit the reſt 
of the Bairns were not foris-familiat by Marriage, when the Father died; and 
found the proviſion Lybell'd , made by the Father to the reſt of his Bairns | 
to as great a quantitie as the purſuers Tocher being proven, to be als ſuffici- af 
ent as if they had been foris-familiat, and therefore ſuſtained the Purſuers 
Action, Gibſon, Clerks wid, Feb.8, 1622, Finlaſon Feb. g. 1631. Corſan, 


Grier contra Maxwel Feb, 6.1622. 
UUbert Grier Heretor of the Miln of Glezi//and, and thirle Multures there- 
G of, Purſues Homer Maxwel Heretor of the Lands of Speedoch, which 
were aſtrited to the ſaid Miln, for abſtraRting of the Thirle Multures there- 


of, Againſt which the defender alledged that he was Infeft in the ſaids 
Lands , cum molendinis &- multuris; by John his Author, like» 


as his ſaid Author was likewiſe Infeft in the ſame Lands, cum molendiniz 
& multuris before the Purſuers Right; This exception being admitted to the 
Defenders Probation, He uſed incident againſt certain Perſons, for hav. 
ing of his faids Authors evidents, which Incident the Lords would 
not ſuſtain , for the writs made to his Author, becauſe it was prefumed 
that the ſame behoved to be in the Defenders own hands, he having ac- 
quired his Right from that ſame Author, who is probably preſumed to have 
delivered all the evidents made to him of theſe Lands, the time when the 
Excipient acquired the right thereof trom him 3 And therefore the Incident 
for his Authors Writs was refuſed, likeas the ſame Incident was refuſed 


againlt 
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2gainſt certain perſons conveened therein, who was out of the countrey, 
ſcing they were not Summoned upon threeſcore Dayts, albeit the uſer of 
the Incident alledged , that he behoyed to Sunmon them necefſlarly to 
that day which was aſſigned by the Atof Litiſ-conteſtation, and could not 
chooſe another day , ſo that it was not his default, ſeing- there was not a 
Term of fixty Dayes affigned by the Aft, and it behoved that theday of 
Compearancein the Act, and in the Incident ſhould conveen together,which 
was repelled by the Lords, and the Incident refuſed, - Actor, Laxtie, Alt, 
Cuningham. Gibjou Clerk. Vid.19.luly 1625. Hay. March31. 1626, E. King- 
horn, Feb, 28.1629. Mair contra his Tennents, _ 
| Lord Pitſligo contra L. Muckall, Eodem die, 

"2 Lord Pirſigo having Wodſet ſome Lands to the Laird of Macka/, 
F redeemable upon a certain Sum, and during thenot Redemption Mxc- 
kai having tet an Back-tack of the Lands to Pitſ/igo for payment of a certain 
yearly Silver-duty,which anſwered to the Annualrent of the principal Sum, 
to be payed yearly at the Terms appointed by the Back-tack z whereupon 
Pitſligo being charged to make payment of the Silver-duty for. the term of 
Martinmaſs 1621, the Party ſuſpended upon the late AR of. Parliament, 
which prohbibites any Angualrent to be taken before.the Term of payment 
of the principal Sum were firſt comez and therefore ſeing.the Party could 
not charge for the principal Sum at that Martiwaſs, it being only appoint« 
cd to, be payed at the Whitſunday thereaſter, he could not ſeek the Duty. of 
the Back-tack till the Term of Payment ot the principal. Sum were core, 
albeit the ſaid Back-tack conferred the payment of the yearly Duty to the 
Terms preceeding theTerm of payment of the principalSumzin reſpe& of the 
ſaid AR of Parliament, and that the Back-tack albeit it appointed the Duty 
to be payed yearly, as for the Duties of the Lands,yet it was only in effeft the 
Annualrent for lent Money, which ought not to receive atiy other conſtru- 
Aion. The Lords found not the reaſon relevant, but ordained the payrijent 
to be made at the Terms appointed by the Back-tack,albeit the ſame preceed- 
ed the terms at which the Party was Debitor for the Principal Sum, ſeing the 
Duty appointed by the Back.tack came in place of the Farm of the Land; 
theRjght whereof remained inthe perſon of the Setter of the Back-tack fore- 
 faid; fo long as the Wodfet ſtood, and fo he having ſet the Lands for that Du- 
ty, he might ask payment of the Duties of theſe Lands at the Terms appoint- 
ed therefore by the ſaid Back-tack. AQGor Hope and Nicolſon, Alter Peebles 
and Baird. Gibſor Clerk. | 


L. Muckall contra Innes, February 8. 1622. 

"He L. WMuckall having charged one Innes to enter Heir upon 40 days, 

as uſe is, purſues him thereupon for payment of his Fathers Debr,. The 
Defender compearing alledged, that that Summons could not be ſufficiertg 
becauſe the ſame was raifed before the 40 days of the Charge was expired, 
and therefore no Proceſs ought to be granted thereupon, ſeing it was not 
lawful to raiſethe Summons till after all the days were expired, after which 
he might conveniently intent his Summons,” and no ſovner. , , This Alledgi- 
ance was. repelled by. the Lords, and the Adtion ſuſtained upon that Sum- 
mons and Charge 3 . for the Lords found;that albeit the principal Letters an 
Summons were raiſed and dated before the 40 days of the Charge were run, 
yet ſeing it was not executed, nor the Party ſurymoned therewith till. the 49, 
days were compleatly expired, albeit the Letters were raiſed before the 
days were paſt,that the ſame was ſufficient, Afor Baird, Alter Hope, >. 
B 4 | Clerk 
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Clerk, © Vid. Decemb. 17. 1623. i: E. Galloway, Item Feb. 5, 1624. Wood 

contra Waddel, and June 19. 1628, M*calloch'contra Marſhel, 

wy Finlaſon contra Feitch, Eodem die. 
Anet Finlaſon, Daughter to Uniquhile Adam Finlaſon, being Married 
J upon one Veitch; the ſaid Adams oblig'd himſelf by Contra, that the 
ſaid Jaret, notwithſtanding of her Foris-familiation, ſhould have her Bairng 
part of Gear and Portion Natural, with the remanent of his Bairns the 
time of his Deceaſe,and of Elizabeth Wallace his Spouſe, whereupon the 
Bairns of the ſaid Umquhile Jazet Finlaſon, being Decerned Executors to 
their Mother, whodied after the Deceaſe of Adam her Father, purſues the 
ſaid Adams Executors for payment of her Portion Natural belonging to her, 
as one of the Defunds Bairns, and alſo for her part of the Deads Third, 
who died Un-teſtat, and conſequently claiming her part of the ſaid De- 
funds Third to be divided betwixt her and the reſt of the DefunQs Bairns. 
Againſt which the Defender alledg'd, That the forelaid Clauſe of the Con. 
tra& gave her right only to the Portion Natural, and could not be exten- 
ded in her favours for any of the Deads part, which behoved totally to 
pertain to the Bairns wnforis-familiat, the time of the Fathers Deceaſe, who 
of the Law only were his Executors, ſeing the Purſuer Janet could not be 
his Executrix of the Law, being then foris-familiat, as ſaid ts, athis deceaſe, 
And as tothe Provifion of the Contradt, he alledged , that by the expreſs 
words thereof above-written, the Purſuer had right allanerly to the Por. 
tion Natural, which excluded her from all benefite of the Dead's part. The 
Purſuer Replyed, that ſhe behoved to have both a Portion Natural, and a 
part of the Deads Third, ſeing the Contract appoints, that ſhe ſhould have 
a Bairns-part, and Portion Natural with the reſt of the Bairns, .notwithftan« 
ding of her foris-familiation 3 which Clauſe gave as much right to the Pura 
ſuer of the DefunRs Goods, as the reſt of the Bairns had, and as if ſhe had 
been infamilie, And it istrue, that the reſt ofthe Bairns had both a Porti- 
on Natural,and a part of the Defuns Third, hedying Unteſtat z Ergo, &c, 
The Lords repelled the Allegiance, and found that the Clauſe of the Con- 
tra& gave the Purſuer right both to the Portion Natural, and toa part of 
the Deads Third, in reſpe& of the Clauſe in the ſaid Contrat, which ap- 
pointed her to have her Bairns-part, and Portion Natural with the reſt of 
the Bairns, as if ſhe had not been foris-familiat, which the Lords found com- 
prehended the Defunfts Third, as well as the Portion Natural, Sick- 
like the Lords found, that the ſame Parties were due to the Purſuer, at 
the Deceaſe of the Father, aibeit the Clauſe of the Contra was conceiv=. 
ed in thir terms, viz. That the ſaid Janet ſhould have the ſaid Bairns part 
at the deceaſe of her Father and Mother, and that the Defender alledged that 
the Purſuer conld not ſeek the ſame while the Mother were dead, who was 
then living - Which alledgiance\ the Lords repelled , and found the ſame, 
as ſaid is, due to be payed at the Fathers Deceaſe, ſeing it could nor hang 
in pendente in the mean time, while the Mother died, and that the Mother, 
nor no other had right thereto, being that part of the Gear which pertained 
to the Defun& of his Third, and the Bairns Legittim, Actor Hope. Alter 
Henriſon and Aiton, Gibſon Clerk, Vid. 1, Feb: 1622. Janet Elleic. 9 Feb, 
I631, Corſa. 

Mortimer contra Scrimzeour, Feb, 9.1622, | 
Nan Action Purſued by Will, Mortimer Burgeſs of Edinb. who was Dona- 
tar to the Eſcheat goods of one Ja.Watſon,and whereupon he had obtained 
Decreet of general Declarator againſt one Scrimzeour, for making them forth- 
coming to the Donatar.The Lords found thePoynding execute at Scrimzeonrs 
= | inſtance 
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inſtance, by vertue whereof he would have purged his Intromiffion with the 
ſaid Rebels Goods Libelled,to be null, becauſe the ſame was execute upon a 
Sunday, which the Lords found not to be a competent day for ſuch As, 
and therefore repelled the alledgiance founded upon the ſaid Poynding, Hay - 


Clerk. Vid. 24, Feb. 1627. E. Caſſils. wid. 4. July. 1628, Mr. Rachelet 
contra Sir £. Lauder. | | | 


Demniſton contra Toung, February 12.' 1622, ®. | 

N an AQtion betwixt Alexander Denniſton and Young, Daughter toum% 

quhile Mr.George Towrg,it being controverted if an alledgiance founded up- 
on the AR of Sederunt made againſt Diſpoſitions made by Bankrupts, and 
Ratified in Parliament, within the compaſs whereof Toxng alledpged that Der» 
niſtons Right fell, ſeing 1t was an-Aſſignation made to him by a confident 
and conjuntt perſon, without any juſt, true, or neceſſary cauſe preceeding, 
as the AR cxpreſleth, if that part of the Alledgiance required any Proba- 
tion, viz. bearing, that it was made without any true or neceſlary cauſe for 
which the ſame was made, ſcing Denniſtor alledged that the AR appointed 
that that ſhould be proven, either by Writ, or the Parties Oath. ; The Lords 
found, that the ſame. was not neceſſary to be proven, .ſeing it was a_ne« 
gative, which proved it (elf, and that the Party in whoſe favours the Writ 
was granted, ought to qualifie and alledge the juſt and neceſſary cauſe pre- 
ceeding, for the which the'ſame was made to him by the Bankrupt to. the 
confident perſon, . otherwiſe that the ſame could not be ſuſtained againſt a 
true Creditor, Actor Stewart, Alter Mowat. Gibſon Clerk, Vid; 22 June 
1642: Nisbe contra Foulis, 22 Fanuary 1630: L. Hop-pringle. 24 Nov: 1526: 
Glen, 21 Feb: 1623: Craw contra Irving. 23 March 1624: Duff contra Kellie: 


29 January 1629: Auld contra Smith, 28 January 1625: Livingiton, 13 June 
1628, Purves, 


| | Bain contra Feb. 14: 1622, p 
N an Adtion purſued at the inſtance of one Bair. as. Executor. Dative, 
decerned to certain omitted Sums, left out of the Defuntts. principal con- 
firmed Teſtament, The Lords found, that the Teſtament ad omiſſa, which 
was the Purſuers title and ground of his ARion,to be null,becaule the Exes 
cators confirmed in the principalTeſtament were not, cited to theTeſtament 
Dative ad omiſſa ſpecified by the Edit, and that the : ſaid Teſtament made 
no mention that they were warned thereto; And therefore the Lords found 
no Proceſs in that Action upon the Teſtament Dative ad oriſſe, Gibſon Clerk, 
Vid: 28 June 1625: Amkony White, * | 
Stevin contra Govan, evdeme die. # > wit; 480k 
N an AQtion of Regiſtration purſued by Beſſze Stevir, Relic of umquhile 
John Govan , for Regiſtration of an Obligation made to her. and. her 
umquhile Spouſe 4 and which ſhe craved. to be regiſtrat, to that effect 
only that ſhe might have Execution and Payment-of the .,one. half of. the 
Sum contained in the Obligation, which pertained to: her as Relic, there, be+ 
ing no Bairns betwixt her and her Husband, The Lords foundy that ſbe as 
Reli& could not ſeek Repiſtration, ſeing the Sums contained in the Bond 
would come under her Husbands Teſtament, and fo pertained..to this Exe- 
cutors, who had only that Attion competent in their perſons. for -regiltrax 
tion of the Bond, and againſt whom {ſhe had her Aion for her. balt of that 
Sum, and if they, who of the Law would be Executors, or who were ngy 
minate, refuſed to confirm the Defun&'s Teſtament, the Relict 1n that caſe 
might mean her ſclf ro the Commiſlars, ,and obtain her (elf confirmed Exg- 
cutor Dative. Yid. 11 March 1623; Dowgall. vid. 7 July 16253 Fang. 
J2 Feb; 1623: Wallace, C 'Sti 
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L. Steel contra Feb:23: 1622, 
” Steel as Sub-tackſman, having purſued an Attion of Spuilzie of Teinds 


; againſt certain perſons, who compeared, and alledged that he ought - 


to produce, before Proceſs could be granted ar his inſtance, his Authors Tack 
for bis Title, to inſtruc that he had Kight to the Teinds, without which 
the Sub-tack was not a ſufficient Title to ſuſtain the Purſuit. The Lords 
repelled the Alledgiance, and ſuſtained the Purſuit upon the Sub-tack, the 
Sub-tackſman proving cm proceſſu, and producing where the Setter of the 
Sub-tack had a Tack ſtanding tor the years libelled, and found no neceſſ1- 
ty to produce the ſaid principal Tack for the Purſuers Title, ſeing that the 
Purſuer alſo offered to prove, that the Defender had acknowledged the 
Purſuers S$ub-tack, by paying the Duty for the ſaids Teinds to him divers 
years preceeding the years acclaimed, Gibſon Clerk. 


Carnegy contra his Tennent, Fodem die. 

N an A&ion purſued by Sir Joh: Carnegie of Ethie, againſt a Tennent who 
[| was Farmer of ſome of his Lands, without any Tack or Rental, to hear 
him decerned to find Caution for payment of the Farms owing to him of 
certain bygone' years, and in time coming, during his occupation, or elſe 
to remove from the Lands, ſo that the Purſuer might enter thereto with- 
out peril of Ejetion, "conform to the order obſerved in ſuch cafes, which 
are purſued againſt perſons having Tacks of Lands z which Cauſe being cal- 
led, and the Defender not compearing, the Clerk of the Proceſs adviſed 
with the Lords, ifthey would ſuſtain the Proceſs againſt a Farmer ficklike 
as they uſed to do againſt a Tack{-man. The Lords ſuſtained the Aion, 
albeit the Defender was a naked Farmer, and therefore decerned in that 
Caſe, albeit it was reaſoned by ſome of the Lords, that this preparative ten- 
ded to take away all Ations of Removing, and that thereby none would uſe 


a warning againſt their Tennents. AQtor  Aiton. Alter ablens. Gibſon | 


Clerk. 16 Decemb: 1628: Straerlie contra Lundie, 


| E. of Kinghorn contra L, of Inchſivir, Feb. 26, 1622. 
N an Action of Improbation purſued by the E. of Kinghorn, as Heretably 
Infeft in the Lands of Inchſtxir, againſt the L. of Inchftxir,for Improbati- 
on of the Evidents made to him, or any of his Predeceſſors. The Defen- 
der compearand, produced a Right anterior to the Right which the Purſu- 
er produced for his Titlein that Proceſs, and alledged that he could not be 
compelled to produce any more, ſeing thereby he eleided the Purſyers 
Rightz which being found ſufficient by the Lords, The Purſuer Replyed, 
That his Predeceſlors to whom he ſucceeded, had anterior Rights, before 
the Defenders Right produced, and condeſcended upon the eldeſt Right, 
which any of his Predeceſlors had of theſe Lands; Which the Lords ſuſtained 
by way of Reply to be proven, albeit it was not inſtantly produced ; and 
found that the Purſuer needed not to produce his eldeſt Right inſtantly,but 
that it might be proven cx proceſſn, and that the Defender ſhould not be 
ufped to produce while it were proven; but being proven, they found 
that the Defender ſhould- produce all other Writs made to his Predeceſſors 
of theſe Lands, or elſe a Right made to them anterior to that eldeſt Right 
condeſcended on,' and offered to be proven by the Purſuers Reply. Agor 
Hope, Alter Nicolſon, Gibſon Clerk, Vid: 14 July, 1626, Sir John Hamil« 
_ Hamilton contra Lo: Sinclar, Fodem die. _ OR 
| b an Action purſued by Sir George Hamilton againſt the Lo. Sinclar, for pay- 
F. ment of xoo pounds yearly of Annualrent,' conditionat, and oblciſt to be. 
payed 


F 
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payed tothe Lady Sinclar by the umquhile Lo: Sinclar her Husband,confarm 

to the Contra made thereupon; for the which the ſaid Sir George purſued as 

Aſligney to the Lady 3 It being alledged by the Defender, that the Aion 

upon that Contra& was preſcribed, *conform to the 28 AF of the 5 Parl, K. 

Ja. the 3. ſeing the ſame appoints all Obligations, which are not purſued 

within 40 yearsafter the date thereof, to preſcribe z and this Contract Libel-. 

led, not being urged within 4c years after. the.date thereof, behoved to pre- 

ſcribe. The Lords repelled this alledgiance, and found. that the Contra®t Lis 

belled, being a ContraRof Marriage, whereupon Marriage followed, preſcri-, 

bed not, nor came under that Act, AQor , Alter Aiton and Nairn, Hay 

Clerk. Yid: 27: No: 1630. L: Lawder, contra Colmſly. 


L. Clanie contra L. Boquhben, eMarch 7, 1622. 7. 
, Clunie as Baillic-Depute tb the Marqueſs of Hunilie, who was Here- 
table Baillie to the B. of Aberdene, obtains. Decreet againſt the L: 
Boquhen before his own Depute, and Letters conform before the Lords, for. 
ſome Unlaws for his not compearance to anſwer in the! Head-Courts holden. 
by the L. Clunie: The which being Suſpended by the L. Boquher,-upon this: 
reaſon, viz. that he being conſtitute Baillic- Depute by the -Marqueſs;: who 
was Principal Baillie within ſuch particular bounds within: his Deputries; 
therein ſpecially deſign'd,; within which bounds-the Lands for which he was 
unlawed lyes, and that long before the Deputry given to ' Cluny: In the 
which anterior Deputry of the Suſpenders, there was a ſpecial placedefigned; 
to him to hold his Courts, therefore by his. Bailltary-Depute he was 
exeemed from ſuit and compearance,toanſwer.for the Lands contained inthe 
faid Deputrie, either at Head-Courts, or any other .Courts 3 -eſpecially. a-- 
gainlt another Baillie-Depute,who was conſtitute poſterior to himſelf The. 
Lord: found this reaſon of Suſpenſion relevant, and ſuſpended the Sentences 
thereby : Albeit it was anſwered for Clunie, that his Deputry was univerſal 
through the whole bounds of the Biſhoprick, and that the Suſpenders Baile; 
hary was only particular within ſome certain bounds,. which could not be 
extended to exeem him from compearance for his own Lands. in the Head-. 
Courts, but gave him only the liberty to hold common Courts againſt his, 
own Tennents, poſteffors.of his Lands within the bounds of his Deputry, 
and againſt the other Vaſſats of this Biſhoprick within his ſaids bounds, and . 
that the ſaid Deputry could not be further extended: Which alledgiance was 
repelled by the Lords, .in reſpe& the queſtion was betwixt two Baillie-De- 
putes, and not betwixt the Lord or his principal Baillie and the Depure: . 
Actor Baird, Alter Lawtie. Gibſon Clerk. Vid. 3 March, 1630, Lo: Lorn, 
Fig: v2 Joly; 2628; Dingle” th 56. 

Ee La: Corſinday contra Tennents, March 8, 1522. para 
'F% Goodwife of Corſinday being Infeft by her Husband in Liferent of 
' |. ſome Landsto beholkden of her Husband after his:deceaſe; purſites the 
Tennents for Mails and:Daties thereof, wherein compear6d for their inte- 
reſt Fames Garioch of Kinſtair, who was Inteft in the ſame' Larids npon'a 
Compriſing, deduced at hisinſtance againſt the Laird of Corfinday her Huf- 
band; for a Debt aughtand by him, and who by vertue ofthe {aid Compry= 
fing and Infettment was in poſſeſſton of the ſaids Lands; ſeven: years. before 
Corſindays deceaſe,” and ip reſpeG thereof alledged, thit-the Lady could not- 
be found. to have right to claim the ſaids. Duties g: efpecially : feing that. 
the Excipients Infefrment was publick,”. granted to be holden of the Superis 
or, and clad with poſleſſion, and the Purſuers:Seafinwas but, baſe, given , 
by the Husband ſtarze PRO Which alledgiance the:Lordsrepelted, , 

2 and 
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and preferred the Purſuerupon herSeaſin,becauſe the ſame was given nre- 
compence of ſome other Lands wherein ſhe was Infeft, by yertue of her 
Contract of Marriage 3 which Lands ſo provided to her, ſhe had renounced 
to her Husband, ſo that the Lands Libelled being given to her in place of 
others Lands, whereofſhe had renounced herR ight,they behoved to be inthat 
ſame caſe as if ſhe had been provided thereto, and Infett therein by vertue of 
her Contract of Marriage,and therefore ſuſtained her Right thereof, albeit 
baſe,and preferred the ſame to the publick Right and Poſſeſſion of the Com- 
priſers, albeit the Compriſer Duplyed, that he ought to have been prefer- 
red in that poſſeſſory. judgment, by reaſon foreſaid of his publick Infettment, 
holden of the Superior, clad with poſſeflion, and of the baſeneſs of the Pur 
ſuers Seaſin, which he alledged could not be found to depend upon a Con- 
tract of Marriage , as coming in place of the Lands therein contained, 
which ſhe had renounced, ſeing that Renounciation was her own voluntar 
deed, and that none of the Leidges could have been prejudged by that baſe 
Seaſin, or put in mra/afide to have bought the Lands from her Husband, far 
leſs could it hurt a Compriſer ex cauſa meceſſaria; which alledgiance was re- 
pelled, as faid is. Likeas, before the proponing of this cxception,the Ten- 
nents alledging that they were Tennents ro the ſaid Appryſer, to whom 
they had payed their Maills, and he not being Summoned, no Proceſs ought 
tobe granted : This was alſorepelled, and therefore he compeared for his 
interelt ut ſapra. Actor Lawtie, Alt: G:bſon Clerk. 


L: Barns contra the Feuars of Craill, March g. 1622. | 

He L: Zarns having of old Feued certain of his Lands for payment 
k yearly of ſome Bolls of Vittual to be payed with the mett and 
meaſure of the common Firlot of Crail, and thereupon the Feuers being 
charged tomake payment, whereupon controverſie being betwixt the Par- 
ties anent the meaſure, in reſpect of the A& of Parliament, diſcharging all 
Metts except the Prick-mett, which the Feuers alledged to be more than 
that Mett of Crail, with the which their Bolls were of old payed. The 
Lords found that that Mett of Craill mentioned in the Feu, ſhould be con- 
ferred and broken with the Prick-mett,and according as the ſame was leſs or 
more than the ſaid Prick-mett was eſtabliſhed by Statute, that the Bolls ſhould 
be payed now according tothe quantity which the ſaid Firlot of Crail held, 
but with the meaſure of the Prick-firlot now allowed, -to the which the ſame 
ſhould be proportionat 3 ſo that what difference is betwixt the meaſure ap- 
pointed inthe Feu and the Firlot eſtabliſhed by Parliament, whether it be 


more or leſs, it ſhall be conformed and proportionat to the ſaid Prick-mett, 


without loſs to any of the Parties 3; And therefore the Lords gave commiſſi- 
on to ſome perſons inCraill, to try the difference of the Metts foreſaid,” and 
to break the Meaſures truly,' and thereafter to make report to the Lords. 
AQ. Nicolſon & Ker, Alter Hope,” Gibſon Clerk. 


Fairlie contra Pairlie, March 12, 1622: He I41 

IN the Aion betwixt Sir William Fairlie and umquhile Fohn Fairlies Credi- 
tors, . and Johz Fairlies Reli and his Executors, The Lords found that 
the Defuns Executor was holden to imploy Money upon Annualrent for the 
Liferent of the Relic, which the Defun& was oblidged to do, albeit it was 
alledged both by the Executor,' and alſo by the Detuncts other Creditors, to 
whom the Defunct was owing moveable Debts, that that deed was a fact 
of that nature, which was not preſtable by an Executor, but by the Heirz 
and that the Executor of the Defunct, and the Defuncts Moveables ſhould 
be primo loco anſwerable for payment of the Defuncts Moveable Debts; Which 
was 


oy 
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was repelled by the Lords : for it were not equitable, that becauſethe Par- 
ty provided himſelf of an Heretable form of Bond, that for that Clauſe he 
ſhould be in worſe eſtate than they who bad only moveable Bonds, Actor 
Peebles & Nicolſon. Alter Hope, Scot Clerk. Vid: pennlt June, 1624: Ha- 
liday contra Edgar, 11 December 1632: Shaw: December 7. 1627, Por- 
$00S, 


Marſhal contra Blair, Fodem die, 
iy anAction betwixt Marſhal and Blair, where Blair being acted in the Baillie: 
Court-Books of Cannorgate, for keeping of the Kings peace, under pain 

of 40 Pounds, whereupon Action of Contravention being purſued before 

the Baillics of the Carnorgate, for contraveening of the Act. , This Action 

being defired to be Advocat upon this reaſon, that no interiour Judge ought 

to cognolce in contraventions, and that ſuch Actions was not proper to their 

Judicatory z but that tbe Lords of Seſſion was only competent Judges to all 
ſuch Cauſes, The Lords remitted the matter to the Baillies of the Canmmon- 
gate, and found that inferiour Judges might proceed in contraventions of 
ſuch ſmall importance, eſpecially where the ſame depends upon Acts of Law- 

borrows, found, in their own Courts, and where the pain is fo little, Actor 
Megill. Alter Oliphant, Scot Clerk. 


L: Drumlanrig*s Son contra Maxwel of Hills, March 24. 1622; 

PX an Action purſued by the L: Drumlanrig's Son againſt Edward Maxmel 

of Hills, for Reduction of a Tack ett to the ſaid Edward by the Provoſt 
of Lincludin , of the Parſonage Teinds of Lothrinton, upon this reaſon, be- 
cauſe the ſame was not ſett by the Provoſt with conſent and ſubſcription of 
the moſt part of the Convent. The Lords repelled that alledgiance, where- 
by the Defenders Procurators would have maintained the Tack, alledging 
the ſame to be ſufficient, being ſubſcribed by the Provoſt and the juſt equal 
half of the Chapter, ſeing they affirmed that the halfof the Chapter and the 
Provoſt's ſelf, was the moſt part of the Colledge, and their Tack being fo 
ſubſcribed, ought to be founc lawful, Which alledgiance the Lords repelled, 
becauſe they found the Provoſt to be a ſetter in all ſuch caſes, and that the 
Chapter were but conſenters, whoſe conſents to the Provoſts deeds behov- 
ed to be teſtified by the ſubſcription of the moſt part of the Convent, and 
not of the juſt half only; in the which computation, the Provoſt who was 
thedirect ſetter, could not be repute nor counted to make up one of the 
number of the Chapter, added to the half of the Chapter, thereby to make 
up the moſt part of the Chapter, ſeing the conſent of the Chapter bchoved 
| Has teſtified by the Subſcription of the moſt part, beſide the principal 
nes+ ,. | 


In this ſame Proceſs alſo the Lords found, that it was neither requiſitenor 
neceſlar to the validity of the ſaid Tack, to have the conſent ofſuch perſons of 
the Chapter who were Minors,not paſt the age of 14 years at the time of ſets 
ting of the Tack, albeit they were then x3 years of age and 9 moneths, 
nor yet of ſuch perſons of the Chapter, who at the ſetting of the Tack were 
out of the Countrey, and diverſe years before the ſetting thereof,anddiverſe 
years thereafter, and therefore found, that albeic the Minors and abſents 
out of the Countrey were of the Chapter,and bruiked their own parts of the 
Patrimony of that Benefice properly belonging to them; yet Tacks and Deeds 
done of that Benefice, required not neceſlarly to the validity thereof the 
conſent of ſuch-perſons,ſo that what ever Tack, orother Right of that Bene-. 
fice wanting the conſent of ſo many., of the Minors, : or abſents, as would 
make up the moſt-part of the Chapter,, were not null of the Law ; but de-. 

. | C3 clared, 
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clared, if the Rights or Tacks had the conſent of the moſt part ofthem, who 
were remanent of the Chapter, by and attour the Minors and abſents, who 
were repute not as of the number of the Chapter to thiseffect, viz. for the 
neceſſity of their conſents, that the ſame ſhould not be quarrelled uponnul- 
lity, for want of conſent of the moſt part of the Chapter: Likeas the Lords 
declared, that ifall the Chapter were Minors, that there was no neceſſity 
ofany oftheir conſents. Aﬀor Hope & Nicolſon. Alter Peebles, Stnart & 
Cunringhame. Gibſon Clerk. Fid: 24 June, 1623: betwixt the ſame Pars 
ties, and g Novemb: 1624. Mr: Thomas Hope, 


L: Boguhen contra L: Clunie, March 16. 1623. 

| þ an Action of Suipenſion purſued by L: Bequhen contra L: Clunie, for ſuf: 

pending of a Decreet given by L: Clunie againſt Boguher, tor his Unlaws 
for abſence from the Head-Courts holden by Clurie, as Baillie-Depute of the 
Biſhoprick of Aberdene, which Unlaws tor abſence from i]k Court, were de- 
cerned each Unlaw to 40 pounds. The Lords found that the Unlaw for abs 
ſence from any Barons Head-Court, ſhould not exceed 10 pounds there- 
fore modified ilk Unlaw in that Sentence to 10 pounds. Actor Baird. Al- 
ter Lawtie. Gibſon Clerk, Vid: 7 Feb: 1624: Sandilands. penult Jan; 
1622: L: Weſtnisbet. 


Forbes contra Baillies of Aberdene, Fodem die. | 

FAN Forbes in Montroſs having charged one of the Baillies of Aberdene to 

take Burgeſs in Aberdene Debitor to the Charger 3 the Baillie 
ſuſpended upon this reaſon, that he could not be compelled to take him 
upon the firſt Charge, but that the Party behoved to uſe and raiſe new 
Letters, and a ſecond Charge, before there were neceſſity to the Baillie to 
take the Party, 2% Thatthe Baillie could not be compelled to take the 
Party Debitor, ſeing he was Brother to the Baillie, againſt whom he could 
not be compelled to ufe ſuch rigorousexecurion of Caption, ſcing there was 
other three Baillies within the Town, whom he might more conveniently 
Charge toexecute that Caption. The Lords found none of the reaſons relevant, 
and therefore ſuſtained the Charge againft that ſame Baillie, Actor 
Alter Gibſon Clerk, FYids 22 Novemb: 1621, Sklaiter contra Baillie 
of Burnt-1ſland, 16 January 1622: L:Drumlanrig. 


M*math contra Home, Eodem die. 

Ir George Home was purſued by William Mcmath, to make payment tohim 
of a certain Sum of Money alledged borrowed by the ſaid Sir George from 
Janet Nisbet, Spouſe to the faid William Mcmath, whereupon he had given 
to her his Obligation, and which the ſaid Williar alledged he had intimat 
to the ſaid Sir George, while he remained Debitor in the ſaid Sum ; and 
this Summons was referred to Sir George his Oath, who granted the bor- 
rowing of the ſum from the ſaid Purſuers Wite, and that he had given het 
his Obligarion thereupon, and that William M*math acquainted him there 
with, and defired himto take order for the ſame before he. had repayed the 
Sum 3 but hedeclared, that thereafter he had payed the Sum to the Purſu- 
ers Wife, to whom he was bound by his Bond, and retired his own Bond 
again out of her hands, &c. Which payment madeto the Wife, the Lords 
ſuſtained, and aſſoilzied the Defender from the Husbands purſuit, ARor 


Alter Nicolſon younger. Scot Clerk. Fid: 17 Novemb: 163%t 
Seaton con: Carnegie. 


The like was done x9 July, 2634. betwixt Guthrie Cook in Edinburgh, 
and Betſon of Cardin. Hay Clerk. Where upon a Bond and Inhibition deli- 


vered by che Creditors Wife to the Debitor, who had payed a pi 
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of the Debt tothe Wite, for the rendering the {ame to him, it was not ſa- 


ſtained to free the Debitor at the Creditors hands, iz, The Husband who 
knew not of the delivery, | 


Lo, Borthaick contra L, Gallowſhtils, March 23, 1622, 

He Lands of Howlatſftoun, Preſtoun, Brock-houſe, and ſome. other 

| Lands being united by the B, of 5#, Andrews Charter, Superior -of 

the whole Lands, and of the Lands of Hallrree, and erected in a Tennentry 

in favours of the Lord Borthwick, called the Tennentry of Halltrte , there« 

after the Good-man of Gallowſheils Compriſes the Lands of Halltree, with 

Annexes and Connexes, Patts, Pendicles, and Pertinents; and ſome other 

of the ſame Lands particularly which are annexed to Halltree by the ſaid 

Charter of Union, - In the which Compriſing the -Lands of Howlatftoun, 
and ſome others of the united-Lands are omitted, and not ſpecially Com- 
priſed - After Gallowſheills refigns the Compriſed | Lands in favours of the 
Lord Borthwick, who is Intett therein by the Biſhop, upon that Reſigna- 
tion,conform to the words foreſaid of the ſaid Compriſing ; an other there- 
after takes a Gift of the Noneentry of. the. Lands of Howlarftoun, which 
were ſeverally Compriſed, whereupon Declarztor being ſought; - The 
Lords found this exception relevant to eleid the Non-entty, viz. that the 
Lord Borthwick was Infeft upon the Comprilers Reſignation in the Lands.of 
Halltree, with Annexes, Connexes, Farts, Pendicles, and Pertineiirs 
thereof ; which Inteſtmentand Compriſing of the Lands of Haltree, bear- 
ing that Clauſe of Annexes, . Connexes, &'c, The Lords found compre- 
hended all the whole Lands which were betore annexed"by the Chatter of 
Unionof Hallrree in a Tennentry, albeit that the Donatar to the Non-en- 
try alledged/that the Compriſing and Charter following , whereupon the 
exception was founded, comprehended net the Tennentry, and that the 
Tennentry was not Compriſed, nor the whole Lands of the Tennen:ry, but 
only the Lands of Halltree, and not the whole Tennentry thereof, and 
of ſome. ſpecial Lands of the Tennentry, which ate ſpecially Compriſed, 
and as much other Lands of that Tennentry. omitted out of the Compri= 
ſing, whereto the Compriſing under that Clauſe of Annexes, &c, could only 
be extended ; ſeing that Clauſe could only be interpreted, and extended to 
the pertinents of the ſpecial Lands enumerat in the Compriſing,and the other 
Lands omitted ont of the Compriſing could nor be drawn in under the ſame: 
notwithſtanding ot the which anſwer, the . exception was ſuſtained, and 
the Lords found that the Lands of Halltree,with the Annexes, ec. thereof 
being Compriſed, was all alike as it the Tennentry wholly had been Com- 
priſed z and therefore found the Infeftrment extended ro the whole, and o 
purged the Non-entry of the Lands. acclaimed, which were a part of the 
Tennentry, Actor Belſhes, Alter Oliphant, .Gibſon Clerk. 7Fid. 16 Tan, 
1623, Mr, Hary Aitkine,where this concerning Union was thereafter other- 

wayes decided by the Lords, | 


Ra" ſay contra E: Rothes, Eodem die, EH 

R. Simon Ram[ay having Compriſed the Lands of Cor#onn for the 
M ſum of 2500 Merks addebted to him by the L. of Corftoun, and 
having charged the Earl of Rorhes Superior to .Infeft him therein, The 
Lords found that. the Superiour could not be compelled to Inteft the Com- 
Priſer; except the Compriſer payed firſt to the Superiour a yeats Duty. of. 
the Lands, albeit the Compriſer oftered a years Annualrent of the Sum 
for.the.which he had Compriſed +.,W hich the Zorgs found nor. lufficiear, 
ſeing he had nor Compriſed an Annualrent for his Principal Sum our of che. 
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Lands, but that he had Compriſed the Property of the Land, In the ſame 
Proceſs, the Lords tound that the Superiour could not be compelled tore. 
ceive theCompriſer, except that he ſhew that the perſon from whom heCom. 
priſed, or ſome ot his Predeceſſors ro whom he was appearand Heir was Infett 
of before in theſe Lands, as Vaſſals to the Earl of Rothes, without which 
were proven, the Superiour could not be charged, Actor Aiton, Alter 
Hay Cletk, Yid, 21 Decemb, 1626, Logan contra Town of Fs 


dinburgh, 12 March 1629, Colmſly, Penult March,1637, Paterſon contra 
Murray, 


Lo, Leſlie contra L, of Pitcaple, Eodem die. 

O, Leſlie having purſued the L, of Pitcaple,who held certain Lands of 
him by ſervice of Ward and Reliet,for payment of the Maills and Du. 
ties of the Lands of all years during the Ward, and fick-like, of all years 
during the Non-entry of the appearand Heir, after the expiring of the 
Ward, The Lords tound,that the Superiour nor his Donatar could not have 
Action for the Maills and Duties of the Lands of any years during which the 
{amewas. in Non-entry, betore he obtained Decrect an1 Declarator find. 
ing the Lands to be in Non-entry, preceeding the which Declarator the Sy. 
periour could not have right to Ma:lls and Duties of the Lands ot any year 
preceeding the Declatator, but for the preceeding years he had only right 
to the Retour'd Duty, and no further, except alwayes the. three Terms 
immediatly (ubſequent to the Ward, for the-which three Terms allanet. 
ly, and no- more, the Non- entry was found to be ot the nature of the Ward, 
and that the Superiour might ſeek the Maills of the Lands for the three 
Terms, without a Declarator of Non-entry, fick-like as he might do during 
the time of the Ward, without any Declarator, but after the expiring of 
the three Terms the Non-eatry ceaſed -to be of the nature of the Ward, { 

that he could ger no. more but the Retour'd Duty before Declarator, 

This ſame Cauſe being thereafter called again in preſence of the Zords, 
and the Parties heard to Diſpute at length therein, The Lords de now 
found, as it is here noted, that before IDeclarator, the Superior not being 
in poſſeſſion, nor his Donatar of the Lands, by vertue of the Ward, he 
could ſeek no more for the Non-entry,albeit ſubſequent to a Ward except 
the Rerour'd Maill. Alſo they found, that the Retour of the whole. Baro- 
ny, whereqt the Lands Libell'd was a part, ſerved for the Lands fallen in 
Non-entry,toexcludeany further to be ſoughe tor theſe Lands before De: 
clarator, except the proportion of the Mail rowhich the whole Barony ws 
Retoured, albeit theſe Lands were not ſpecially Reroured per ſe, Actor Hope 
& Aiton. Alter Peebles & Baird, Hay Clerk, Yid. 5 Feb, 1623, Mark 
Ker contra Scot. wid, 19 Fuly, 1631, B. Kinghors. 


Gordon contra L. Gatrlies, Eodem die, | 

"TY L, Gairlies having obtained Decreet againſt one Gordoy, decerns 
ing to render unto him certain Rentall'd Teind-Bolls intrometted 

with by the Defender after Inhibition, which interrupted the payment of 
the old Duty uſed tobe payed therefore by the Defender, which being de+ 
fired to be reduced by Gordon , upon this reaſon, viz that the L. Gairlits 
had received payment of the Kings Taxation impoſed upon the ſame T einds 
for this lame year, of the which he had obtained Decreet, whereby the 
Purſuer had prejudged the Inhibition ſerved for that year, ſo that the De- 
fender could never be purſued for any greater Duty tor the Teinds of that 
year, neither in Rental'd Bolls, nor otherways, but only for the old: Dt» 
ty accuſtomed to be payed by the Defender tor the Teinds the years pre- 


ceeding 
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ceeding the years controverted : In the which dury the ſum payed fot rhe 
Taxatiooughe to be allowed in the firſt end thereof pro tamo: Which rea» 
ſon the Lords tound no ways relevant, bur affoi/zied theretrom in. reſpe@ the 
Decreet was not given for ſpoliation of the Teinds, but only for payment 
of the Renral'd Bolls, which they-found not to be of the nature of a Spuil. 
zie, and allowed only the payment of the Taxation in the firſt end of the 
Rental'd Bolls decerned. Actor Neilſon, Alter' Belſhes. Gibſon Clek, 
Fid, 13 Feb, 1627, E, Linlithgow, 22-Feb, 1628, Lo. Londoun,, 


| Marray of Lochmaban contra Scot of Harden, Eodem dit, <a 
]Þ* 2 Decreet Arbitral betwixt Scot of Boxnitoun and Scot of Haining; Scof 
ot Bonnitoun and his Heirs are decerned to have three Chalders of Vicu- 
al yearly and perpetually out of certain Lands pertaining to Haining, which 
being biuiked conform to the Decreet, and uplitted by Boxnitoun,and alſo 
by his Heir after his Deceaſe, the Heir thereatter remaining year and day at 
the Horn, John Murray of Lochmaban,as Donatar to his Literent, purſues for 
that yea:ly Duty during the Rebels Lite-time z againſt which Scot of Har- 
den, Donatar to the ſimple t (cheat of this ſame Heir, alledged the ſame 
belonged to him by the fimple Eſchear, in reſpet the Decreer Arbitral 
fell under the ſimple Eſcheat gy and albeit thereby the Vifual was ordain» 
ed to be payed to the Heir yearly thereatter peipetually, yet that could 
not cauſe jt pertain to the Donztar to the Liferent, ſeing it was neither a 
Liferent-right ro thEſaid Heir, nor an Hererable Right, and had no hold. 
ing, nor” no lawful ſecurity perfeted thereupon, without the which ir 
conld nor fall under a Liferent-eſcheat, bur behoved to pert3jh to. bim by 
vertue ot his ſingle Eſcheat acquired long before this Donatars Right - 
W hich alledgiance the Lords repelled, and tound no more fell under the 
ſimple Efchear but ſo many years bygone as were owing the time of the 
giving of the ſaid ſingle Gitr, and thar all the reſt fell under the Literent, . 
In this ſameProcels, theR<l:& otScor ot Haining having compeared and alled-. | 
ged that her Husband { out of whoſe Lands the foreſaio yearly Duty of three 
Chalders V iual was appointed to be payed by the ſaid Decreet-Arbitral ) 
had by Charter and 5eafin Intett her in the (aids Latids before the date of the 
ſaid Decreer, during her Litetime , ſo that theſaid Decreet being atter her 
Right, and ſhe'not being a ſubmitter nor. conſenter to the. Decteer, the 
Donatar nor the Rebels ſelf could have no Duty out of the forelaids Lands 
during her litetime, This alledgiance the Lords repelled, becauſe the Donatar 
oftered to prove by Reply, thit the Charter and Seafin was bur baſe, $i- 
ven.by the Husband to the Wife, Likeas Sror of Bonnitoun during his 
lifetime;and after his deceaſe his Heir the Rebel,whoſe Liferent was cray 
remained in poflefſion, not only during the liferime of the Relidts Husband,, 
but alſo diyerle years after his deceaſe 3 the Relit doing no lawfal deed ro 
recover. poſſeſhon by ve'tae of her: Right, nor quarrelling the i ebels pofſet- 
fion, which ſhe m ght have done after her Husbands deceaſe, if her Rishe 
had been lawtul , but ſuffering the Party to bruik the ſaid Vitual conto:m. 
to the Decreer Arbitral,fo tat now ſhe cannot obtrude that Right. Which 


| Reply the Lords acmirted to the Purſuers probation,, Acor 


Alter Scot. - Gibſon Clerk. Yid, 4 March, 1622, Goodwite of Corſinitiy, 
vid, 22 Novemb. 1628, Clappertoun. IE 


L, Roſline-contra L, Haltoun, Fune 15, 1622+ - Md 
| $1 purſues a Declarator gf Liferent of, the Lands of. Alderſtoen,. 
againſt the L, of Hairoun, wherein Paltoun having proponed an gx-;, 

D ception 
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toiniof/l zionagdnddithe Homingy whereupon the Deglt5ator wes 
A dmitred;; and the Ciule holdetn REAR $har 
Imptohi1ion, cattee the concluſipm,14nd betore-therady tang ot ghei Proceſs, 
wer. produced certain Argitles:of aogtclnonahabeFleemiag, which 
haidefied touberreceived and) difculsidiby thelterds :-([WW hich: 
{ounthought!not-to be received; nbs taken in after che Improhetion nas cone 
&lnded:z and ficklike retuſad rotake/the improversQath upon the yerity 
of theddaraidigs, Whicte waxdefired by the: Putter, in reſps@ thax the Rrox 
ceſs was concluded by receipt of the Depoſitions of the Nicneffes | inſert, af- 
ter which*it Ws" not® tithe' "tos the Parties Okh? ARG Hy "i 
Fare," ad edl{on Be "LproMb. = 1.77 Clerk.” 101A 199129 | 


oy lan it,..CO a Me pllat Tf Wee, Eodem: dim ale. 
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xemptor exception, wh ered tO 'veijhe infl tly re bein 
Abit re Iced, ach pf one,” *1k at. Us Lan < Po 
roduced, nor A aihir pr s) Itibn deduced by the yt ſuet, vich oh the. Lords 
wt 4 not adthit, For {u er the Petenoc toc comp tr a Wo ne, any, De- 
'F ence, 'a1beir the Purſuer tbe? duced Ino pickacen j A Tk bel, ecauſe 
"of the” ftate of the Projelk, which ſtood not at, ke ation, 
"ut thie1 it, Wa$ar 'the (ond my phy Gees 2a, i of (ha th 
beth: 2nd co ut ot the Proce 1s could ndt be interrupted : as A by he. 1h 


by t ns of 3n Meprion ;* "and ſo fou thir n | 
b Nt L EK: he Defender ſhould nor be hea rd. to ike lies i, 
"fence againſt the A Aion, hich was Co jrperent Di k : L:its-coprelſarion, 


*A&or* Relſhes, Alter "Nigolſon, Gilſon Cle ek: Nota, wo 2 
the like caſe i» Termins, betwixt, the Sheriff ot, F bal 


" Nithſdale; "Feb, 2. 1635: Nicolſon being for the Ti, of us! wh 
« fender, - Gibſon Clerk, -; Wd TIA F 


ffs Sir Lanes. Erchive;contra Shentin,. Fontbse diate, f ) vd baud 
13: an Aion purſued: by Sir, Pawes, Erghine cantra Stevin, for. removing 
., from-the Lands of Tillibeay 1, the Defender alledged, that: haifhquldnige 
, remove, becauſe, h e bjuiked by; tollerance of Fohn, $ttwjn, who hada Tadk 
"Dd: x e:Lands ibell'd, during all the days.of his literime, -{et: £0 :him-byche 
.Purſues Anh Toy ct which Fahy een Fx DN is-.NAt _— [Ho 
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Lo, Borthwicks Bairns contra their Father, Eodem die. '- 

1 an Aaion of Leclarator purſued at the inſtance of the Lord Borthwicks 
Bairns, as Donatars to their Fathers. Eſcheat. . The Zords found the 
ſame to be null, ſeing it «was alledged that it was .ſ\mulat, taken to the 
Rebels behove, in ſo far as it was taken to ihe behove of his Bairns, he re- 
maining Rebel, which was alike as if it had been taken to himſelt ; , which 
alledgiance the Lords found relevant: but here the Bairns were i» potreſtare 
patria unforisfamiliat, Nicolſon for the Purſuer, Yid: 20. March,1 623.Dal= 


garno con: E: Marſhal, where the comtair ſeems to be done, except that the 
Donatar was not 3» poteſbate, 


Inzlis contra L. Capringtoun, Fune 26, 1622, £ 

N an Aion of Declarator of the L: 0ch:ltries Eſcheat and Liferent, pur- 
ſued at the inſtance of Fohn Inglis, who was Donatar thereto. The L: 

of Capringtoun , who was a contrair Donatar, compeared, and alledged, 
that the Gitt could not produce an Action to the Purſuer , tor albeit hit 
name was inſert therein, yet ſeing he offered to prove, that it was ta» 
ken, and purchaſed,and exped the Seals,upon the | o. 0ch;/tries own Charges, 
and Expences, and upon his Moyen, it was alike as it his own name had 
been :n(ert therein, and muſt be compred as done to his own behovye, ahd fo * 
could not be ſuſtained againſt him, who was acontrair Donatar, and alſo a 
Creditor, eſpecially ſeing the Gift never became the Purtuers Evident, 
till very lately; beforethis purſuit, but ever ſince the date thereof tetmain- 
ed in the Lord Ochiltries own: cuſtody; and in Gilbert Neilſon his Agents 
hands; It was Anſwered, that ſeing Fohn 1nglis's name was inſert there- 
in, who now uſed the ſame to his own behove, and that the ſaid Fohn was 2 
true Creditor to-the Lo, ochiltrie at the time of the (aid obtainins of the 
Gift, albeit the Zo: Ochjltrie had exped. the Gitt upon his own Charges th 
the Purſuers behove,to whom he wasDebitor then truly, thereby to give him 
ſome ſecurity tor his Debt, that ought not to prejudge the Purſuer in his 
Right ; for the Debitor might as lawfully procure that Gift to his Creditor 
for his (atisfaion, as he night otherways have lawtully payed him :- And 
further, he offeres to prove that the Donarars ſelf payed for a patt of the ex- 
pences in expeding ot the Gitt, ſo that the Defender couli nor be heard to 
quarrel the ſame upon the toreſaid alledgiance. The Lords tound thi ,al- 
ledgiancereleyant, notwithſtanding the anſwer made thereto, Actor Lawrie 


& N:colſon younger, Alter Hope & Neilſon. Gibſon Clerk. Fid, March 
11, 1624, William Dowglaſs, * 


Biſhop of Aberdene, contra his Tennents, and the Lo: Drumlan- 
| rig's Son, Penult June, 1622, LE Ab iy es ha 
N adouble PoynGing purſtied at the inſtance ot ſome of the Tennents of 
the Biſhop. lands of Aberdene, againſt the L, of Corſs being then Bithop, 
on the one part, and Dowglaſs, Son to the Lo. Drwmlantig on the other 
part, either of them claiming ro the Duties of the Lands, the Biſhop as a 
part of the Patrimony of cheEBiſhoprick; and the other claiming the ſame by 
vertue of a Penſion given by Umquhile Biſhop ot Aberdere;. to & 
\ -,,  Dowglaſs of Tofts, during his lifetime; containing power to tranf- 
ferr the ſame to. ati Aﬀigney-at any time in his lifetime; and udon the which 
Penſion Decreer contorm was, obtained by the Penfioner; and continual pof- 
ſeſſion had by him of the Duties contraverted, which were Aſſigned in the 
penſion for ſatisfaRtion of the ſames which Penfioner contorm to-the Cliuſe 
and power 6t the Penſion had transterred-and aſſigned the ſamine, in favours 
of the ſaid Dowglafs, the other, Party now complain'd upon,” by. a 
D z lawful 
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lawful DiſpoGtion of the ſame.made to him by the ſpace of a year and an 
half, or.two years at moſt before his deceaſe, and who deceaſt but by the 
ſpace of a year at the moſt before the dependance, after whoſe deceaſe the 
ſaid Dowglaſs, to whom 'the Penſion was aſſign'd had intented his 
ARion of Letters: contorm, and in reſpe& thereof, he alledged thathe ought 
to be preferred to the Biſhop, The Lords repelled the Penſioners alledgi« 
ance, and found the Biſhop had right to the Duries foreſaids, and not the 
Penſioners Afſſigney, becauſe it'was alledged by the Biſhop, that the Pens - 
ſioner, notwithſtanding of his Tranſlation'made in favours of this Party, 
had remained in poſſeſſion ot the ſaid Peofion during his lifetime, and the 
Aſſigney never apprehencing poſſeſſion, nor making intimation of his Right, 
could not claim the Right atter his Authors deceaſe, which took no effe& 
by poſſeſſion in his Authors lifetime, as ſaid is, nor no intimation being 
made the. eof: Which alledgiance of want of poſſeſſion and intimation in 
the Penſtoners lifetime, The Lords found relevant to cauſe the Aftgnation be- 
come ſimulate and extint; albeit it was anſwered, that the want of poſ- 
ſeſſion could not make a Right which was lawtul of it (elf, and which was 
made by one having power to make the ſame ( and whoſe power was con» 
. feſs'd by the Party) to tall, ſeing the Penſioner, or his Executors would 
be comptable to the Party Defender for the Duties uplifred and pofleſt by 
him ever fiance he was denudedz which was repelled by the Lords, and the 
Biſhops ailedgiance tound relevant, as ſaid is. Attor Nicolſon elder & 
Lermonth, Alter Nicolſon younger | & Mowat, Scot Clerk, FYid. 
28 Feb: 1628, Mauld contra Mathers, 17 Decemb: 1628: Chalmers con, 
L, Craigivarr, 18 Decemb: 1633, Biſhop St. Andrews. 


Carmichael contra Lermonth, Fuly 2, 1622. _ | 
JY an Aion of Declarator of Liferent of ſome Lands which were holden 
by one Zermonth of the Laird of Xilſpindie, and purſued by Carmichael 
Donatar conſtitute by the Laird of Xi/ſpindie, The Lords found that this 
Summons needed not to abide continuation, fſeing the Donatar pro- 
duced a Sealin to verifie that the Superior,viz, the Laird of Kilſpindie was 
Tafefc in the Land, and that there was no other neceſſity to prove any more 
that acontinuation might appear to be requiſite : fot that part of the Sum- 
mons, that the Defender held the Lands of X#!ſpindie, needed not be pro» 
yen, ſeing he might diſclaim him to be his Superior, and fo found, that the 
Action needed not be further delayed by continuation, And this is con-, 
frair to the Deciſion made, 22 Novewb, 1621, In the Action L, Muckal 
againſt Robert Stuart; But the Lords declared in time coming they would 
decide, where the like queſtion occurred, conform to the laſt Decifion,vie, 
T hat in ſuch caſes there ſhould be no continuation where the Superiors Sea- 
fin is ſhown,and the Defender to be year andday ar the Horn. ARor 
Alter Hay Clerk, Vid. 23 Fune, 1625: Lo: Stormonth, 6 March, 
I624, Dowelaſs, wid: 24 March,” 1632, L. Lochinvarr. 


French and the L+Thorndykes contra Cranftoun, Fuly 3, 1622, 
N anAction fordeclaring of the Marriage of the Heirs of L, Thornaykes pur- 
ſued at the inſtance of Frexch-laxd, againſt John Cranſtoun, The Lords 
found the requiſition made to the Heirs not valid to infer the double of 
E the Marriage, becauſe the Donatar who made the requiſition, at the time 
of the requiſition, had not the Gift in his hands, winch gave him right to 
the Marriage, and whereby it might have been then knowr that he had 
power to require, and the ſaid Gift was not then ſhown nor exhibited, for 
the Inſtrument of the Requiſition produced, albeit it bore, that the Pur- 
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Tuer 2s Donatar, and having tke Gift of the Marriages required,yet it bore 
not that the Gift was there extant, and. was then ſhown and exhibite b 
bims Which the Lords found ought to. have been dore, and therefore 
would .not ſuſtain it, albeit the Purſuer offered to prove in fortification 
of the Inſtrument, by the Witneſſes. inſert therein,. that the Gift was 
at that time exhibite and ſhowny and was extant and read, which was not 
admitted by the Lords, _— found that the Inſtrument ought to have 
proported the ſame : Sicklike, they found the ſame Inſtrument not fuffici- 
ent, becauſe the Parties were required to come to the Donatars own Lodg- 
ing, where he remained in Edinburgh for the time z whereas the Lords tound 
that they ought to have been required to come,to treat and confer upon that 
-purpoſe of Marriage in ſome common unſuſpet place, as toa Kirk, or Tol- 
hs, or ſome other ſuchelike, and not to the place of the Purluers refis 
dence « And the. Lords found, that this. and the like requiſitions being 
made to perſons Minors, needed not to be made to their Tutors and Cura- 
tors3 but found this ſufficient, being made to the Minors themſelves, be« 
cauſe the conſent of Tutors and Curators is not requiſite to the Minors Mar- 
riage, and ſo they needed not to be required, - Alſo in this ſame matter,the 
Lords found it was no diſparagement, albeit the Party cffered, was not e- 
qual in Rent with the Party required z and albeit that the Party offered 
had no Rent, ſeing he was equal in Blood with the Party to whom he 
was offered, four diſparagment confiſted not in the Means,but in the blood and 
Parentage, or in the defeRs and imperfeRions of the body, as it he had 
been blind, or lame,or dumb,or ſuch- like, or in the great inequality of years, 
as if an old man were offered toa young woman, . Aﬀor Hope & Scot, Alter 
Nicolſon, Belſhes,$ Cunninghame. Scot Clerk. Vid: t1 July,1622, betw'xt the 
ſame parties. 13 Novemb: 1622. L, Baſs, 7 Feb: 1628, Ja: Waxwell, 8 Des. 
cemb: 1631. L.Cleiſh,26 June,1628, L.New-wark 8 March, 4627, E. Rothes, 


Donatar to the E. Twllibardine's Eſcheat, contra I NG J- 1622, 
N an AQtion of Declarator of the Earl of Taflibardin's Liferent, purſued 
by a Donatar, and the Donatars Aſſigney, who was a Creditor to the 
Rebel. . The Lords repelled the alledgiance which. was proponed agaii,ſt 
the Declarator by Thomas Adinitoun Crecitor to the Rebel, Fanded upon 
the Compriſing led againſt the Rebel of th- Lands, defired to be declared, 
and publick Infeftment granted by the King's Maje#y to him of the Lands 
Compriſed, and diligence by purſuits intented thereupon, which wasa good 
and lawfu] potlethion, as the Excipient alledged 3 which Exception and [n. 
feftment foreſaid, Right and Diligence therein contained, The Lords found 
could not take away the Liferent which pertained to the King, and tell by, 
the Rebellion,. and by lying thereat year and day, ard which was gifted ro 
the Donatar before the Compriſing, and albeit no more diligence was done 
by the Donatar before the deducing, of the Compriſing, yet the Lords found 
that the Liferent pertained to the King, and the Compriſers Infettment was 
affeed with that condition of his Debitors Liferent, whereof the King nor 
his Donatar were not prejudged by the Subſequent Infettment granted by 
the King, which proceeded upon the Compriling, as ſaig is 3 and ſpecially, 
ſcing the right tothe Liferent and Gift thereof was devolved upon another 
Creditor of the Rebels, who was made Aſſigney thereto by the Donatar, and 
which Aſſigney .purchalt the ſame for a further ſecurity of certain Lands 
bought by him from the Rebel,” and to the which Lands bought by kia be 
reſtricted the Declarator 3 which Aſſigney was found to be ina better, caſe 
than the Donatar, who was alledged to have, procured the Gift to the Re- 
bels uſe,and which was not reſpected, it not being alledged that the Aﬀigney . 
D 3 Was 
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was partaker of that Fraud, ARQor Hope & Nicolſon. Alter Peebles & Aj- 
ton, Gibſon Clerk. Vid. 10 Decemb: 1623. Dowgliſs contra Belſhes* 


French and the L. of Thorndykes, contra Cranſton, July 11. 1622. 
N the Action purſued at the inſtance of French of Frenchland againſt 
L. Thorzdykes, tor the Marriages of the appearand Heirs of 7 horndzkes,be- 
ing three Siſters, whereto the L. of Frenchland claimed right, as Donatar 
thereto, conſtitute by the King's Maje#y; It was alledged for the Defen- 
ders, whoſe Marriages was acclaimed, that they ought to be aſloilzied, and 
that they ſhould not be ſubje& in payment of any Marriage, becauſe the 
Lands falling in Ward by the deceafe of their Umquhile Father,who was the 
King's Majeſties laſt Tennent thereof,and ſo by that Ward the Marriage of the 
Heir or appearand Heir of thatVaſſal,pertained to the King, Itis true that the 
D. fun their Father,left a Son behind him, who was Brother to theſe Women 
nowbDefenders, Which Sons marriage was gifted by the King's Majeſty toa Do- 
natar,who had recoveredDecreet thereupon for a Sum modified by the Leyds, 
to be payed in ſatisfaftionthereof ,and which Sum was payed z But therefore 
that Marriage of the appearand Heirs being declared againſt the Fxcipients, 
fince the deceaſe of the {aid appearand Heir, and alſo being payed by them 
the ſame muſt liberat the Defenders from all payment of another Marriage, 
ſeing they alledged that by the deceaſe of oneV affal there could be no Marti. 
ages ſought but only one, This alledgiance was repelled by the Lordszand 
it was found that one Vaſſal deceaſand, the Marriage of his appearing Heir 
dying Marriagable, albeit never entering to the Lands, pertained to the 
King, and after that appearand Heirs deceale, the Marriage of the next ap» 


pearand Heir Marriagable, and after his deceaſe, the Marriage of the next 


appearand Heir, and ſo forth ſucceſſzv?, of ilk appearand Heir Marriagable 
after others, tow many ſoever they were 3 and albeit they nor none of 
them were entered to the Lands, but that they died before their Majority, 
the Marriage of every one of them pertained to the King 3 and ſo that by the 
deceaſe of one Vaſlal, as many Marriages fell tothe King as there ſhould haps 
pen tobe appearand Heirs to the Vaſlalz and that the payment of the Mar- 
riage for the firſt appearand Heir marriagable, eleided not the right of the 
Marriage of the next appearand Heir to that Vaſſal, after the firſts deccaſe, 
and ſo forth, from the ſecond tothe third and fourth, and further how ma- 
ny ſoever there were,the ſaid appearand Heir dy ing marriagable 3 and this 
they found they would obſerve hereafter, where the like caſes occurred, 
which wasnever decided before at any time, | 
In this ſame Proceſs the Lords found, that a requiſition made to the 
party whole Marriage was ſought, to come to the Kirk to accompliſh the 
Marriage, was not ſ\ufficient alone to infer an Aion for the double avail 
of the Marriage, except there had been alſo a lawful requiſition made to 
that party to come to ſome unſuſpeR place, for conferring with the perſon 
who was offered, and which conlerence ſhould have been required to have 
been had, before the time againſt which the requiſition was made to come 
to the Kirk, for accompliſhment, ec. without which requiſition to come 
and conferr had preceeded, The Lords found the other could not be ſu- 
ſtained, Ador Hope & Stuart. Alter Nicolſon, Belſhes & Craig. Seat 
Clerk. Vid: 3 July 1622, betwixt the ſame Parties, 


Caldwell contra Caldwell, July 18. 16225 
N an A@ion of EjeRion purſued by Caldwell, which was Libelled to have 
been committed by Caldwell Defender, being a Woman, and whom - 
Detenat 
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INan Adjonpurſued by .... Tx wicks was int 
; e& by the Burſuesy as Heir to his pot Celfas [nd we inſtruRing "hin 
to be Hci, beproduced.a Decreet regonerd a at his own Vir mry (7% the; 
Commiljars of Aberdene,, as Heir, to that {ape P red peer, 've rifſed in that, 
Judgwent; Which Sentence the. Lords toupd, was not ſufficient.'to pro VE, 
him Heir/in this; Proceſs, except. he produced ſore rr fiiffcietit, Writ 3 f 
this ſame Proceſs, /then purſued. before the ju uld be Tuſtain- 
ed to make him; Heir, by and beſide that. Decreer, ſcing it in that Decreet, el. 
ther the Defender therein might Hays Gerd the ſame to procecg inthe; 
Purſuers favours, or.might ave gajgted rgpone, any Argument againſt 
the. W.ritithen;uſed to proveewhich th © De Deſco ender T. wi rocels might” boay 
petemly. propone, if; the Fo were produce ast w UW 
[ones 16 oe FER 8 oy : 3 
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3 The Decifons of the Lords of Seffion, 1622. 
bound to: pay the Sum at what time the Creditor ſhould pleaſe to ferk 
the famine, upon an ſimple charge of fix days preceeding : the Debirop 
giver of this Bond,bis Land being compriſed,for the principal,and expenſe 
thereig-contained. The Lords found:, the compriſing null, becauſe the 
Debitor: was not charged upon fix days to pay the principal Sum, wirhs 
out which Charge had preceeded, no Compriſing could be deduced fot 
the principal Sums for albeit, by the foreſaid poſterior clauſe of rhe 
Bond, the neceſſity of an requiſition was taken away, which is required 
in- an Heretable Security, yet there, was a neceſſity, by that ſame Claufe 
of an preceeding, charge on fix diys. AR. Nicolſon & Craig, Alter Hope & 
Stuart. Gibſon Clerk,vid, 6 March 1623. Finlaſon con. Johnſton, 2 Mart 
1624. Colthird con, Paterſon, 


Eodem die. | : | 
" A N exception being admitted to probation againſt a Removing pj. 
lued by againſt Excipiecnt, bearing, 


That the Excipient had Tacks to run for Terms the time of the Warning, 
' and for proving thereof, two Tacks being produced, one whereof the 
laſt year of it was expired that year of the Warning,and another Tack { 
ſome years after the firſt Tack, for certain years there contained, where. 
of the entry was appointed to begin at the expiring of the other forme 
Tack, and which, poſterior Tack was dated by the ſpace of two yen 
preceeding the Purſuers Right ; againſt which Tack it was objeRed by 
the Purſuer, that the ſamine could not prove the exception, becauſe, aþ 
beit the ſame preceeded the Purſuers Heretable Righr,yet ſeing the time df 
the entry thereof was deferred to the time of the expyring of the fir{tTack, 
before. the expyring whereof the Purſuer had acquired the Heretable 
Right of the Lands, and fo he was Infeft before the time of the Defenden 
entry, and the interveening of that HeretableRight in his Perſon, who wa 
fingular ſucceſſor: in- the Right of the Lands, - was: a lawful impediment, 
why'the ſecond Tack, which was afſeveral and diſtin Kight from the 
firſt, and not inſert in one Body, and to the which the Excipient could not 
be heard to aſcribe his poſſeſhion,in reſpe& of the firſt Tack, at that time faq- 
ding unexpired,couldnot be obtruded to take «ffe& againſt the Purſuers He- 
retable-K ight foreſaid, he being fingular ſucceſſor, as ſaid is, and the faid 
Tack againſt him could not be reſpeted, as cohering with the former 
Tack, but only ought to be reſpeRed, as if it had been ſet, appointing the 
entry thereof to begin at the, year after the warning ſpecifed , for in 
effe&t it is ſo conferred; and, if it,had been fo ſers it would not have de 
fended againſt the Purſuers Weretal/le Right, but might have produced 
warrandice againſt the ſetter. This alledgiance. proponed againſt the 
Tacks was repelled by the 'Lorgs, and the Tacks ſuſtained, feing they 
were lawfully ſet @b initio before the purſuers Right. AQor Poe & 
Miller, . Alter Nicol/o# younger. . Sir William Scot Clerk, vid, 11 Jul 
1627. Wallace. | S 


E. of Deſwont contra Hay, July 23, 1622, « 
N an Action of Redemption;purſued by-the E. of De/wort,againſt Hay,for 
redeeming of certain Lands compryſed from the Compryſer,by ver 

the legall Reverfion. The Lords found, that the order of the Solemnity® 
this Redemption ſhould not be keeped ficklike as in other Redemptioty, 
Which are uſed by. vertue of ; Keverſions, conventional betwixt parties, 
(except concerning the time and ſpace of the Requiſition and Premonition, 
which in legal Reverſions requires tobe uſedonly on ſix days;) and —_ 
eney 
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The Decifions of the Lords of Seſſion, 1622, 53 
they found in this Proceſs, the Requiſition made by vertue of Letters raif 
ed by deliverance of the Zords,cravingCharges thereby to be direQed againſt 
the Party, to come and receive the Money, whereupon the Compryfing 
was deduced, with the Charge given by theMeſlſenger, and execute againſt 
him, conform to the faids Letters, not to be a ſufficient Requiſition, and 
found the order ſo uſed not to be ſufficient; and therefore a{loilzied from 
the order of Redemption, ſeing they found, that in order of Redemptions 
of thi nature, the Requiſition ought to be niade by an Procurator, having 
power from the Partie torequire, and that Inſtruments (ſhould be taken 
thereupon, in the hands of an Notar, and before Witneſſes,as in all other 
Redemptions, Actor. Belſhes. Alter. CuninghamGibſon Clerk. vid. Decem, 1, 
1638, Finlaſon con, Weymes, 


L, Lagg contra the Baillie of Haywood. Fuly 24. 1622, | 
IN an Action of double poynoing berwixt the Laird of Lagg, as Sheriff 
of Dumfries, and the Bailly of Hallywood; tor an unlaw of Blood, 
The Lords preferred the Bailly to the Sheriff, becauſe the Baillies. Decreet 
was given before the Sheriffs, albeit the Sheriff had done the firſt dil 
pence, by the firſt Citation and firſt Proceſs, by reaſon the Baillies De- 
creet waslong before the Sheritts, asaid is. AQor, Belſhes & Cunninghars. 
Alter. Gibſon Clerk. 


Davidſon contra L, Buckie. 26 July, 2552. : Os 
TN an Aftion of Declarator purſued by Davidſon, Donatar 
to the Eſcheat of L.Eſſi/mont againſt L Buckie,for ſpecial Declarator of 
an Bond of ſome Money which Buckie was obliged to pay to Fiſilmont s, 
and whichBond bore notzthat the Party was reſtand awand theSum theres 
incontained, but that he obliged him to pay the ſame, and had rio cauſe 
therein expreſled, for the which it was granted. The Lords found, that 
the cauſe of the granting thereof might be proven by the Witneſſes inſert 
inthe Bond; for albeit the Bond was pure and ſimple in it ſelf, yet ſeing 
Buckie alledged; that 1t.was given for an ſpecial cauſe condeſcended on by 
him, and which ſhould have been fulfilled to him by &ſilmont; to whom 
he was bound, and which was not fulfilled, no reaſon was he ſhould 
pay the Sum, being obliged ex cauſe data, &- non ſequnta, and which he 
offered him to prove, by the Witneſles intert, as ſaid is; Which alledge- 
ance, The Lords found relevant to be ſo proven; albeit the Bond was 
in it ſelf pure and ſimple, ſeing the Purſuer.could not condeſeend upon any 
other Cauſe, for the which it was given ; But this alledgeance, The Lords 
would not admit againlt the Fisk, and Donatar, but onty againſt the 
Parties ſelf, to whom the Bond was granted. In this, ſame proceſs,. The 
Lords found an alledgeance of Compenſation, founded upon : the like 
Debt owing by the Rebel to Backze, relevant to compenſe the Debt ac. 
claimed from him by the Rebels Donatar, which is ſuſtained againſt the 
Donatar, to mcet the Donatars Aion 3 likeas if it had been ſought by 
the Rebels ſelf, AQtor. Nicolſon & Lermonth, Alter, Hope & Lawtze, Hay 
Clerk. vid. June 23. 1626, Maxwel. Nowemb. 15. 1627, Black Feb, 3s 


1635. Innes. March 3, 1624. Fletcher. 


___ L. Dundas contra Hamilton, 6. Novem, 1624. | 
He Deceaſt, L. of Dundas obtained Decreet againſt Umauhil 

| , Hamilton of Peell, for ſpulziation of Trends; which i1)e- 

creet being deſired to be transferred, at the inftance' of Sit Jawits Diert= 

das, Executor to his Father, obtainer of the Sentetice, againſt the Oye of 

the ſaid Umquhile Hamilton, againſt Oe the Spulzie was decerned, ,ag 


err 


B24 - The Decifovs of the Lards of Seſſion, 1622. 
Heir by progreſs to him qualified in the following manner,v4z. In fo far as 
the Purſyer offered to prove , that the Oye Defender, was Heir to his 
Umquhile Father , which Father was Heir to his Father, who was de- 
cerned in the Spulzie, at the leaſt, he behaved himſelf as Heir to him, 
in ſo far,that as after the deceaſe of his ſaid Father, who was decerned, he 
had intrometted with his Fathers Heirſbip-goods underwritten, 1n man- 
ner after-qualified, viz. That by the ſpace of four years, or thereby, after 
his Fathers deceaſe, he had entered, and dwelt in the houſe of Peill of 
Livingſton, pertaining to his father, where there being then within that 
houſe, his Umquhile Fathers beſt Board, and ſtanding Bed, with an 
brewing Caldron, he uſed the ſame, by eating at the Board, lying in 
the Bed, and brewing in the Caldron : Likeas, he delivered an great Pox, 
which was the beſt Hot, to a Fleſher, for ſatisfaQtion of ſome Fleſh, fur- 
niſhed to himſelf, after the deceaſe of his Father; as alſo having fold the 
Lands &Houſe of thePeill to theE.of Zinlithgow,he delivered,and freely pift- 
ed the ſaid Board and Bed totheE. of Zinlitheow, which was a Diſpoſiti- 
on, and Intromifſion ſufficient of the Law, to make him Heir to his Fa- 
ther, and conſequently, to make the Defender his Son, who is ſerved 
Heir to his Father allo, by progreſs to the Goodfir, his Father having intro. 
metted with and diſponed upon the Heirſhip Govds foreſaid, as ſaid is, The 

Lords found not the forſaid qualification relevant, concerning theDefenders 
Fathers uſing of the Board, Bed and Caldron, to make the Defender, or 
his Father Heir to the Goodfir, and as to that part of the qualification a- 
nent the giſting of the ſaid Bed, and Board, and delivering of the Pot to 
the Fleſherz The Lords alſo found it not relevant to make him 
Heir, except the Purſuer would prove, that the ſame was gifted by writ, | 
becauſe the particulars foreſaids,lo intrometted with, and diſponed, were | 
but matters of ſmall. importance, and not of ſuch conſequence, whereby 
the Defender ſhould be found Heir to his Goodfir, In which Decifion, | 
The Lords were alſo moved by conlideration,that the Sentence defired to 
be transferred, was recovered about 36 years fince, and that it was never | 
Execute againſt the Goodfir, againſt whom it was recovered,in his own | 
time, nor againſt his Son in his Lifetime, but only now craved againſt | 
the Oye, who was not born the time of the Sentence , and ficklike, that | 
the Goodfir's Wife lived after the Goodhrs deceaſe,and keeped the Pole: | 
fion of the alledged Heirſhip Goods, 4. or 5, years after her Huſbands | 
deceaſe, before ever the Son intrometted, Ator. Aitor & olyphant,Alter. | 
Burnet. Gibſon Clerk. Vid. Jan, 17, 1627. Frazer con. L. Monimnck, 


L. Baſi contra 'Wanchops. November 13. 1622, 


L Baſs being obliged to Wauchops, in payment of ſome Money, at 
- any Term againſt which he was required, and being required by 


: one as' Procurator, and in'name of Waxchops, to whom the Bond was 
hb given and thereupon being charged to make payment. The 7 ords (ufc 
: pended the Charges, becauſe the Procurator, who required,at the time 
F of making Requiſition, ſhew not the Partie required the Procuratory, 
| 4 whereby he had power to require : And therefore the Zords wauld not 


ſuſtain the Requiſition, albeit the Creditor ratified the Requiſition at 
the Bar, and that alſo there was an Procuratory produced, lawfully fub- 
ſcribed before the Requiſition making) ' yet becauſe it was not ſhownat 
the very time, when Requiſirion was made, it was not ſuſtained; albeit 
it was Not alledged, that the Debitor,' when he. was required, deſired to 
ſee the Procuratory, but only becauſe the. Requiſition bore not that 
the Requirer offered to ſhow his Procuratory, or that he ſhewed the 


ſame 
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ſame, AQor. Hope & Nicolſon, Alt. vid, Fuly 3. 1622. French and L. 

Thornydykee | 
Bonnay contra Nicolſon, Eoder die. 

N an ARion purſued by Bornar, againſt Mr. ' Thomas Nicolſon, for Re- 
duQion of an Decreet of Removing, obtained by the ſaid Mr. Thomas, 
which ReduCtion, was founded upon an Rental fet during the Rental- 
lers Life-tiwe, who was yet living, by the ſaid Mr. Thomas - Nicolſons Aus 
thors, The Lords found the Kental null, by way of Exception, - and, 
that it could not be. a ground, to Defend: againſt the Removings 
and affoilzied from the Reaſon, becauſe that Rentaller ſet- the Lands 
contained in the Renta], in Sub-tack to another Perſon, ard ſo had loſt 
the benefit of his Rental, by denuding himſclf of the Rental, which. was 
found not to be tranſmiſſible, and that the Lands could not be ſet by the 
Renta)ller to any other, albeit the Sub-tacks»man . offered . to put. the 
Rentaller again in his own, Place , which was -not ſuſtained. © Nicoljors 


per je, Alter. M*gill & Primroſe, « ibſon Clerk. vid. March 21, 1623. L. 
Craigy Wallace, July 5. 1625, L. Aiton. : 


Forbeſſes contra L, @Muckall, Eodem die, + 
Wo Forbeſſes, wiz. the Father and the Son, as Principals, and with 
| them the L, of Mnckal, and ſome others as Cautioners for them, be-. 
ing all obliged conjunctly and feverally, in Sums of Money to an Cres 
ditor, and the fame two Principals, by the ſame Obligation, being 
bound for relief of the Cautioners, by the which Clauſe of ielict,the ſaids two 
Principals were not obliged conjunRly and ſeverally, as the Cautj- 
oners were all obliged to the Creditor, but only after this manner, viz, 
The faid Forbes and Forbes his Son obliged them to relieve. 
their ſaids Cautioners, The Lords found, that this clauſe reſolved not in a 
Conjun& Obligation, by the which every one of the (aids two Principals 
ſhould be allanerly ſubje&, in the relief of the Cautioners, - ilk one of 
of them for their own parts, but declared that thereby - thcy were ob- 
liged Conjunaly and Severally, ſeing that Clauſe behov'd to be ruled 
by the Tenor, and Courſe of the reſt of the Obligation ,. wherein the 
Caurioners, and Principals being obliged Conjun&tly and Severally ta the 
Creditor, equity craved, that the two Principals ſhould ſtand after this 
ſame manner obliged to. the Cautioners, notwithſtanding of the words of 
the Clauſe of Reliet infert in the Bond, © bearing as is  abovewritten, 
Actor, Hope & Nicolſon. Alter. Aiton & Stuart. Gibjon Clerk. wid, 
Feb. 13« 1624. Sinclar con; Sinclar, | 


| Liddel contra Dr, Rob. November 26. 1622. _—_—_ 
N an AQtion of Suſpenſion purſued by . Liddell Midwife in 
Aber deen, againſt Doftor Rob in Aberdeen, for Suſpending of an De- 
creer, given in favours of Rob, againſt the ſaid Liddel, by the Com-. 
miſlar of <&berdeen,decerning her to pay to the ſaid Rob, the Sum of eighty 
pounds Scots, which was modified by the Commiſlar, for the Price of the 
Curing of the ſaid Liddel, and pains taken by the faid. Rob therein, as the 
Gid Decreet proported. .. The Lords found in that fame Suſpenſion, that. 
| Decreetnull, as being given by the Commiſſar,who was not Judge com 
perent to that nature of Aion, albeit the Party obtainer,of the De... 
creet alledged, that, the Commiſſars have ever been Judges to Ations 
ſuper ſalariis medicorum,, of the nature whereof that Aion was, and,that. 
the Commiſſars have ever been in uſe to decide. therein. and that:the. 
Canon Law allows the fame 3 notwithſtanding whereof, The £ords., 
E 2 


found 


36 The Decifons of the Lords of Seſſion, 1622, 
* found the Decreet null as given. a #0» ſno judice. Aﬀor, Mowat, Alter, 
Nicolſon elder, Clerk, 


Murray contra Durham and the Lady Winton, November ult. 1622, 
COlr Fames Durham being general Tacks-man of the Teinds of the Kirk 
of Selkirk, ſets a Tack to Sir John Murray of Philiphavgh, of ſome 
Teinds of certain Lands pertaining to him, within that Paroch, for 
-payment of twenty pounds of Duty yearly 3 thereafter Sir James makes 
the Lady Winton Afligney to his whole Tack of the whole Kirk, and 
alfo ſpecially to Sir Job» Murray's Tack-duty, in whoſe Tack there was 
a Clauſe irritant, that if Sir Joh: ſuffered two years Duty to run in the 
third unpayed, the Tack ſhould be null. Sir Joh» railes a Summons of 
double Poynding, alledging him to be diſtreſſed by Sir Fames Durhar, 
and the Lady Winton, for his Tack-duty, and defires that the ſame may 
be given to any who ſhall be found to have beſt Right thereto, and in 
reſpe& he made offer of his Duty to Sir Fames, to whom he was ſpeci. 
F< bound in payment thereof, before the expiring of two years, there- 
fore he deſires in that ſame Letters of double Poynding, that the ſame 
may be found, by the Lords, to be ſufficient to liberat him at all Parties 
Hands, and free him of the danger of the Clauſe irritant, This Cauſe be. 
ing called, Sir Fames compeared not, only the Lady Winton compear- 
£d, and alledged, that the offer made to Sir James, could not purge the 
Clauſe irritant, ſeing he was not the right Party, to whom the ſame ſhould 
have been offered, he. being denuded, as faid is, before the Offer, 
in favours of the Lady Wiztor. And whereas it was alledged, by Sir Fobn 
Murray, that his denuding could not put him ## mala fidetomake the offer 
to that Perſon, to whom he was bound, there being no Intimation there- 
of made to him, before the offer. The Lady Wipton anſwered, that be- 
* fore that offer, ſhe had Intentit Purſuit of Spulzie, upon this ſame Right 
made to her by Sir James, againſt the ſame Party, viz. Sir John Mur- 
ray for Spulzie of Teinds of other Lands, which were not comprehend. 
ed in Sir Jobs's Tackz In the which AQtion of Spulzie, he had com- 
peared, and ſaw. the ſame Right made to her by Sir James, which was the 
Title of that purſuit, and ſo he could not pretend ignorance of her Right, 
nor to misken her by making of any offer thereafter to that perſon whom 
he ſaw and knew to be denuded in her favours, and fo the offer not bein 
made to her cannot be ſuſtained, her Right being more than lawlully inti- 
mate to him by that purſuit founded thereupon, wherein he compeared, 
and ſaw the ſame before his offer, | It was Anſwered, That albeit that pur- 
ſuit was founded upon that Title, and that he compeared therein, and faw 
the ſame ; yet ſcing that purſuit was moved for Teinds of other Lands, 
Whereof he had no Tack, and that no mention was made in that cauſe, 6f 
the Teinds contained in thisTack,he had noneceſlity to take any notice of 
the Right, but ſo far as the ſatne inſtructed the arkak for the Teinds then 
contraverted 3 neither can that purſuit be reſpeQted as an intimation for any 
other part of her Right, but allanerly concerning the ſubje& then acclaim- 
ed - for although he ſhould grant,that he knew that the Right extended to 
the whole, yet intimation ought to have been legal and orderly made to 
him of the whole Right, without which had been done, he cannot be put 
in ala fide to have made this offer, but the ſame ought to liberat him of 
«the danger of the Clauſe irritant. It was Anſwered, Seing the purſuit was 
founded upon that Title, which comprehended all the Teinds, albeit thir 
Pcinds'were not then contraverted,-yet he compearing, and ſeing that U. 
Ww 
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which was contained all in one Body, he could not misken it for onepart, 
and take notice of it for another part; but that purſuit ought to found a 
ſufficient intimation for all which was comprehended within the Body of 
that Writ, ſo far as concerned him who was then party in that purſuit; for, 
if he had been making a ſpecifick intimation thereof, there was nothing 
requiſite but to deliver the ſame to the party to be read and conſidered 
by him, which was done in the Purſuit foreſaid by him at length, 
The Lords ſuſtained the offer foreſaid , albeit made after the purſuit 
founded upon the Lady Wintons Right, which purſuit they found only 
to ſerve for an intimation of the Ladies Right, ſo far as concerned 
theſe Teinds, which was then contraverted by that purſuit, and would 
not allow the purſuit as a ſufficient intimation of the foreſaid Right for any 
other thing therein contained, which was not purſued for by that aQion, 
albeit the Title of that ation contained all in one Body of one Writ, for it 
a Party had intimate his Right pro parte, and had kept it unintimate, pro 
reliquo, the intimation could not have been reſpected, but ſo far as it was 1n- 
timate,ſo in this purſuit ought the like reſpe& to be had, ſpecially where the 
falling of the Tack was urged by the irritant Clauſe, which was an odious 
purſuit. Actor Nicolſon & Scot. Alter Hope 8 Start. Gibſon Clerk. Yid. 
13 Decemb: 1626, E. Galloway. 27 January 1624. Stevin, 14 March, 
1626, L.Weſtraw. 31 March, 1624, Mr. Patrick Sands, 15 June, 1624: 
Adamſon contra M*emitchell, | ay 

Hamilton contra Roſi, Decemb: 6, 1622. GPs 
N an Action betwixt Hamilton of Milburn contra Roſi; The Lords found, 
an Aſfignation made by the Cedent, and delivered blank in the name of. 
the Aſſigney to the Receiver upon his own truſt, might be filled up by the 
receiver of theAſſignation,with any perſons name he pleaſeto inſert as Aſſtg-, 
ney,and which he might do,and fill up and inſert the name in the blank after 
the Cedents. deceaſe,albeit it remained blank all the time of the Cedents life, 
ſeing by making of the Alſignation the Cedent was denuded,and the delives, 
ry of the ſame blank, in effeR gave him liberty to fill up what name he pleaſ- 
ed, infilling up whereof with any name the receiver thought convenient, 
the Cedent who was lawfully denuded, by ſubſcribing of the Aſſignation, 
could not have prejudice by inſerting ofany name therein, Stor Clerk, 


| Innes contra Innes, Decemb. 8. 162 2, AE 
Ne Innes,Vaſlal tothe Biſhop of eMurray, being holden by the expreſs 
Clauſe of his Inſeftment,to compear in the Biſhops Court to be holden 
at the place of Spynie,and being' unlawed by Alexander Innes of Cotts the Bi- 
ſhops Baillie, for not compeararice in his Courts holden, at another place 
than the place deſigned by his Charter or —_— which being Suſpen- 
ded on this reaſon, that he ought not to compear in no other. place than 
the place deligned by his Evident. , The Lords ſuſtained the AR unlawing 
him for being abſent from that other place where the, Courts were holden, 
notwithftanding of the place appointed by the Infeftment, becauſe it was 
alledged by the Baillie, that the Suſpenger and his Predeceſlors exprefly, as 
allo the reſt of the Biſhops Vaſſals hath been in uſe theſe 3o. years, bypalt, to 
come to-that other place at which only the Biſhops Courts were kept, and 
not to the place deſigned in the Infeftment 53 which altedgiance of the Su; 
ſpenders and his Predeceſlors uſe of coming to that other place, beiwg theix 
own deed 5* The Lords found releyant to &leid the reaſon founded upon 
the Infeftment, and place therein mentioned, ſing the Suſpender could not; 
__ nor alledge any prejudice which he could, ſuſtain by coming tq 
at placey/ where the Courts were in uſe'to be holden, and by that change, 
ER: from 
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from the place of his Infeftment, AQor Aitor. Alter Gibſon 
Clerk. 


E. Rothes contra Gordon of Hallhead and Cuſhny, Decemb: 10. 1622, 

N an Adionof Reduction purſued by the E.of Rothes, againſt Gordon of 
I Hallhead and Cuſbny, The Lords found a particular Act of Parliament 
made in favours of the Earl of Rothes (whereby all deeds done fince a cer- 
tain time therein mentioned to any perſon in the Earls prejudice were 
annull'd ) to be a ſufficient AQ, and valid to make any Infeftment, albeit 
preceeding theAR, being done fince thattime deſigned in the AQ, to be null; 
albeit it was alledged,that theſe privat As could not be of force to take a- 
way parties privat Rights lawfully acquired, who were not ſpecially called 
tothat AR, to hear their Rights annulled, and who if they had been cal- 
led, would have maintained the lawfulneſs of their Rights, that the ſame 
could not be taken away 3 for it was alledged, that all ſuch particular Att 
which are purchaſt uponParties,by privat or wronginformation,ought not to 
prejudge theking's good Subjefts,who had not faulted,nor had been called nor 
Cited thereto,but that the ſame was underſtood,8& ſhould beunderſtood, when 
any queſtion ariſes thereupon, Salvo Jure Cujuſlibet, which clauſe and tacite 
condition , is comprehended and underſtood tobe 1n all ſuch Acts; which 
alledgiance was repelled by the Lords ,ſeing they found they could nct be 
wr, to annul an AR of Parliament, which was clearly conceived, and 

ad no difficulty in the interpretation, but the ſaid AR ſtanding, it was not 
within their Judgment todecide, whether it was juſtly or unjuſtlyStatute,but 
if any wrong was therein, it ought to be tryed by Parliament; neither could 
that Clauſe, Salvo Jure Cxj»ſ/ibet , be underſtood to be comprehended in 
that AR, ſeing that Clauſe would be contrair to the tenor of that Act, and 
would deſtroy the ſame i» totuw, and fo could not ſubſiſt —_ Actor 
Hope. Alter Nicolſon & Burnet, Gibſon Clerk.. Fid. 27 Novemb, 1621. 
E. Nithſdale. 25 Fuly 1623. BE. Nithſdale. 23 July, 1624. Lo. Herreis, 
23 July, 1625, Pat. Whitelaw, 27 July, 1626. Finlaſon. 


Seton & Elleir contra Creditors of Acheſorv, Decemb. x1. 1622, 

F an Action of Reduction purſued at the inſtance of Henry Seton and Mr. 

Alex. Elleis Burgeſs of Edinburgh, as perſons to whom umquhile George 
eAcheſon was Interdyted, for. ReduRion of an Obligation made by the ſaid 
umquhile George, after his Interdi&ion foreſaid, and publication thereof, 
upori the reaſon of the ſaid Interdifion publiſhed before the granting of 
the ſaid Obligation. The Lords found,tbat in the publication thereof no other 
execution was neceſlar, but the publick and open Proclamation thereof at 
the Mercat-Croſs, ard that the ſaid publication needed not to be made, nor 
intimate tothe Party maker of the Interdiction. item, The Lords found the 
reaſon of Reduction founded upon the ſaid Interdiction publiſhed relevant, 
notwithſtanding that it was alledged by the Defenders, viz. by the Relict 
of umquhile George Lockbart, and by Mr. Alex. Cumming her Husband, to 
whom the Bond: deſired to be reduced was granted, that the faid 
Interdiction ought not to be ſuſtained, being the Parties own voluntar deed 
done by himſelf, without tryal of the neceſfity of any preceedinglawful cauſe 
which might import the ſame,and fo not authorized by the Judge caſa cog» 
"ta,and therefore for the danger of the preparative, it ought not to be al- 
lowed, ſeing it tended to uphold the fraud of Parties, in prejudice of ma- 
Ny who might be thereby diſappointed of their trueDebts andContracts made 
with the Parties ſo lnendyend, Likeas this Interdiction was made by the 
Father in Law tothe Sons in Law, now Purſuers, who had married his two 


Daughters, 
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Daughters, who were his only Bairns and Heirs, and tended only to keep 
his Gear to themſelves, and to prejudge all other true Creditors; and by 
the tenor of the Interdiction, the Purſuers were obliged to the perſons Inter- 
dyted, to make Compt and Reckoning to him of their Intromiſtion of their 
whole Goods, when ever he required the ſame, which in effect detected 
the intention of fraud, in fortification whereof the Purſucr offered to 
prove, that the Obligation contraverted, was given for ſatisfying of a pre- 
ceeding Debt, owing by the ſaid George Acheſon, in lo far as before the In» 
terdiction, theſaid George was owing the .like Sum to the Purſuers Huſ- 
band by his Bond. -Likeas, ſhe being Executrix toher Husband,and in his 
confirm'd Teſtament made before his Interdiction, that Sum and Debt be- 
ing given up, the ſaid George Acheſon, after his Interdiction made this Bond 
to the Defender Executrix to her Husband, confirmed of before, and then 
received back his prior Bond made to her Husband of before unregiſtrat,and 
which ſhe offered to prove by the Nottar, writer of the laſt. Bond, and Wit« 
neſſes inſert therein 3 and which alledgiance the Lords repelled, becauſe the 
Bond contraverted made no mention , that it was given for ſatisfaction of 
another prior Bond, and they would not admit the ſame to be proven by 
Witneſlesz And they had.no reſpect tothe Teſtament, albeit it .preceeded 
the Interdiction, ſeing that Teſtament could not bind Acheſor,and therefore 
ſuſtained the Reaſon and Interdiction. Actor, Hope. - Alter. Nicolſon & Ai- 
ton, Scot Clerk. Yid, 20 Decemb. 1622. Campbel contra L. Glenurchie, 4. 
Decemb, 1623. Hay contra Gechin. 29 July, 1624. L. Collingtoun contra. 
Foulis, 7 July, 1625. L. Innerweik, 22 Jan. 1631. Hardie and the caſes 
there. | 
Hamilton contra Cochran, Decemb: 12: 16226 
Ne Hamilton having obtained from the Admiral the gift of certain 
() wrack Goods, and thereupon obtained ſentence before the Admiral 
for the ſame againſt Fames Cochran of Babachlaw, as being holden as con- 
feſt upon his intromiſſion therewith. This ſentence was deſired to be ſu- 
ſpended upon this reaſon, becauſe the Decreet amongſt thereſt of the parti«' 
culars of the wrack Goods, decerns him to make payment of the price of 
an Ox which eſcaped, and was intrometted with by him, and fo there. be- 
ing one living Beaſt eſcaping out of the Ship which was broke, and whereof 
the wrack was craved, and ſo confeſt by the ſentence it ſelf,the Goods of the 
Ship could not beeſteem'd a wrack,there being one Creature alive, which 
eſcaped ſafe, as faid is: Which reaſon the Lords found relevant, and -pro- 
ven by the ſentence produced, and therefore annulled that Decreet hoc eo- 


dem ordine, and ſuſpended the Letters ſmpliciter, Actor. Stuart. Alter. 
Mcgill, Scot Clerk. 


Thomſon contra L, Murthill and his Tennents, Decemb: 13. 1622. 

N an Adtion purſued by George Thomſon Writer, againſt L. Murthill 
|| and his Tennents, in whoſe hands certain Sums were Arreſted, for mak- 
Ig of the ſaids Arreſted Goods forth-coming. The Lords would not ſu- 
ſtain the purſuit, becauſe the Arreſtment, which was the ground thereof, 
was raiſed upon anHeretable Bond made to the Purfuer,for ſatisfaction of the 
which Heretable Sum, before it was made Moveable by the party to whom 
the Heretable Bond was grantcd, by raifing Charges againſt the Party o- 
bliged , for cauſing of him to pay the Principal Sum. . The Lords found 
that no ſuch Arreſtment could be | execute , nor purſuit thereupon ſu- 
ſtained for the Principal Sum,, albeit the Parſuer Replyed, that albeit the 
Bond bore, that the Party was obliged to pay Annualrent for the.Sium z yet 
It is thereby provided, that he ſhould pay the Principal Sum, whenſoever.. 
E 4 the 
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the Purſuer ſhould ſuit the ſame, and by his Arreſtment he ſuits the ſame; 
neither isit-neceſlar to him to uſe any preceeding Chargez for as he mz 
Poynd without a perſonal Charge preceeding, and could not be debarred 
therefrom by that alledged Heretable Clauſe of paying Annualrent contain. 
ed in the Bond, fo he might Arreſt lawfully, notwithſtanding of that Clauſes 
Which alledgiance and anſwer was repelled by the Lords, and the Aion 
was not ſuſtained, Actor. Alter. Haliburten, Hay Clark. Fid. 6, 


March, 1623. Finlaſon. 20 Tuly, 1622, Cranſton. Penult Feb, 1623.Be. 
twixt the ſame Parties , | 


L. Blackeder contra E. e Murray. December 19, 1623. 

N an Action purſued by the L, Blzckeder con. the E. of Murray, for 
Exhibition of Writs, to be tranſumed. It was found, that no Vaſllal, 
having Lands of any Superior, might call or | ancony by any Dire& 

ARion, his Superior, of whom he held the Lands, for an tranſumpt of the 
Writs, made by that Superior himſelf, albeit the Lands had been diſpon. 
ed by that ſame Superior,tothat ſame Vaſſal, who deſired that Tranſumpy 
and,ſo albeit he had been his Immediat Author, in the Lands whereof the 
Evidents were defired to be produced, and albeit the Production was on] 

craved of the Evidents made to the Immediat Author himſelf, who had 
made the Diſpoſition to the Vaſſal, and extended not to the Production, 
of any higherProgreſs of Writs made to that Superiors Predecefſors, yet it 
was found, that the Vaſlal ought not, to have any ſuch Action ſuſtained 
again(t his Superior, Actor. Nicolſon 8 Belfhis. Alter. Hope. Gibſon Clerk, 


Campbel contra L, Glenurchy. December 20. 1622, 

N an Action purſued by Campbel againſt Lo Glenn chy, for reducing of 
[| an Interdy&tion made by the ſaid Campbel to the L. of Glenurchy, The 
Lords ſuſtained this Reaſon of Reduction, viz, That it was madeby a Per- 
ſon ſatis prudens &* rei ſue providus, and without any neceſſity of an pre- 
ceeding impulſive Cauſe, but voluntarly, and without good deed, and 
without any preceeding Tryal,or Pre-cognition of an ordinarJudge, finding a 
neceſlar cauſe of InterdiCtion,they therefore reduced it in foro contentioſo. Actor, 
Nicoljon & Stuart, Alter. Prymroſe. Gibſon Clerk. vid. Decem, 11, 1622. 
Seaton and Elies,and the Notes there, Fuly 7, 1625. L. Innerweick. De- 
cember 4. 1623, Hay con. Gichan, July 29. 1624. L. Collington, 

Preſton contra the Miniſter at eodem die, 

Ir Fobn Preſton having, Compriſed Sir John Kers Hetetabfe Right of the 
& Teinds of Craking, tor Debt owing to him, by the ſaid Sir Jobn Xer, 
and being charged to pay the Miniſters Stipend, wherewith the Teyads were 
affeted, Suſpended on this Realon, that he was not Intrometter, and that 
he renounced his Compryling of theſe Teinds , which Compryſing not 
being profitable to him, , for his own SatisfaQtion, could not bring any other 
Burden upon him, there being other perſons, who intrometted with the 
Teinds.The Lords found this Reaſon no wayes relevant, but found,that Sir 

obn Preſton having Compryled, and beenIafteft,ought to pay the Stipend: 
Sickhke as Sir Job» Ker ſhould have done, in whole Right he ſucceeded, 
ſeing by bis Compryling, and Right following thereupon, he might have 
intrometted by Law,and it he was debared by any other who intrometted, 
he had by vertue of hisRights a competent AQtion of Spulzie againſt the 

| Intromettors. AQor. Lawty. Alter, Scot Clerk, vid. Martii 21. & 
July 23. 1633. Miniſter at Szrabrock, 
Marſhall contra Marſhall, January 9. 1623, | 
JN a Suſpenſion raiſed by Mariſhal con, Mariſhal and: his Song and Zwil 

Spouſe to his Son, tor Suſpending of the Charge raiſed at theirinſtance, 

upou 
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upon the ContraGt of Marriage, wherein the Sufpender was obliged to pro- 
cure to his Son, during his Life-time, and to the ſaid Zx#l his Sons fu- 
ture Spouſe, during her Life-time, a Rental of certain Lands, as the Con. | 
trat of Marriage bears. The Lords found, that the Spouſe might ſcek Im- 
plement of that Part of the Contratt, conceived in her own tavours, and 
raiſe Charges thereupon,at her own Inſtance, or at the Inſtance ofany Per. 
ſon, whom ſhe would conſtitute Procurator for her, to that effe&, and 
which Procuratory the Lords would Authorizeg and ſuſtained the Charge 
ſo rais'd, and Adtion ſo Intented, or to be Intented thereupon z albeit the 
Huſband ſhould refuſe to concur with the Spouſe, or to authorize her, and 
albeit the Huſband, and the Wife alſo with him, had diſcharged that Cons 
trad in that part, and had granted theſame fulfilled : for the Lords declar- 
ed, that the Diſcharge, if it was granted by the Huſbands ſelf alone, could 
not prejudge his Wifez and if it was granted by her,with her ſaid Huſband, 
it ficklike ought not to prejudge her, being done ob reverentiam maritalem, 
they living then together, and now ſhe coming againſt the ſame,and revock- 
ing it. Therefore ſuſtained the Charges raiſed at her inſtance. Actor. Hamil-: 
ton. Alter, Nicolon & Miller. Gibjon Clerk. vid. Novem, 29. 1626. Scat of 
Harden, Feb, 4. 1623, Guild con. Guild. vid. Fuly 19: 1629. Mr. Sam, 
Gray. 11 January 1625. Hamilton, 26 Nov. 1624. Johnſton contra Roriſon, 


M*®dougal contra Prior of Ardchaten, Janwary to. 1623, 

N a Suſpenſion r:iſed by Mcdougal againſt the Pryor of Ardchatan. The 
] Lords would not ſuſtain the Charges raiſed upon a Decreet of the Com- 
miſlar of Bute, becauſe the Decreet was ſubſcribed by the Commiſlar inab-. 
ſ-nce of his Clerk; tor the Lords would not allow of ſuch ExtraQts, ſub. 
ſcribed, and extracted by the Judge : albeit the Clerk of that Judgemene 
was abſent tor the time, ſeing the Office of the Judge and Clerk are diſtin& 
O kces, and cannot be ſupplyed the one by the other, and that the Clerk, 
if he had a neceflar cauſe of abſence, ought to deput, and ſupply his Place, 
which cannot be ſupplyed by the Judge, Attor. Prymroſe, Alters Monat. Gib- 


ſon Clerk. vid, Feb. 10. 1631. Commiſlar of Brichin,, 


 L. Dirlion contra L, Eaſtnicbit, eodem die. CR 

N a Suſpenſion betwixt Dirlton and L. Eaſinisbit. The Lords found a 
[| Decreet given by the Sheriff of Berwick null, for in the Becauſe 
of the Sentence, the ſame bears not that the Summons was found rele- 
vant, and admitted to Probation, and an Term affigned to prove, which 
Words they found it ought to have born, in ſpecial Terms, and that it was 
not (ſufficient, albeit it bore, that the Purſuer of that Aion, proved, that 
the Quantity acclaimed by him, extended only to the {pecial Quantity de. 
cerned,within the which Words,the Defender alledged,was comprehended, 
that the Summons behoved to be found relevant by the Judge, hoc ipſo; like- 
wiſc, he offered to prove by the AQ of Litiſconteſtation, the ſame was found 
Relevant, and admitted to Probation, and diverſe Terms of Probation was 

deduced thereupon, which he offered to prove, by the Att of the Proceſs, - 
and which was not ſuſtained, ſeing the Becav/ſe of the Sentence bore not the 
ſame in expreſs terms. Attor.Nicolſon younger. Alter.Craig. Gibſon Clerk, 

Aitkin contra L. Griniflaw, Fanuary 16. 1623. 

N a Removing purſued by Mr. Hary Aitkin contra L. Griniſ/aw, The 
] Lords found, that no Subject under the King, might in his Charter of 
diverſe Lands lying diſcontigue, diſponed to his Vaſlal, unite the Lands, 
and appoint a Seafin to be taken at one place, for all the Lands diſponed by . 
him ; and' therefore would not ſuſtain the Seaſin taken , conform to that , 

Charter 
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Charter, at the place appointed, by the Charter, for the taking of Seaſin; 
ſcing they found that Seafin ſhould be taken at the Ground of ilk Tene. 
ment; and conſequently found,that the Seafin taken at the place appointed 
by the Charter for the Miln,was not ſufficient for the Miln, which being dif. 
contiguous, required that Seafin ſhould have been ſpecially given thereof, 
by deliverance of the Clap and Happer3 and therefore found that the Sea- 
' ſin,by vertue ofthat Union made by a SubjeQ, not ſufficient,except the ſame 
were Confirmed by the King, who only might unite Lands, and that no 
Subject could doit. Adﬀor. Alter. Monat. Hay Clerk, vid. Fan. 26, 
1636,La, Borthwick, Peb, x0. 1631, E. Galloway, and the Caſes there. Vid, 
December 16. 1628, Lady Borthwick. March 23.1622. Lo. Borthwick, con, 
L, Galloſhiels. Fuly 12+ 1626. John Stuart, 


E. Lothian contra Sir Jokn Ker, &c. January 18. 1623, 

JN an Action purſued by the E. of Lothian, who had Compriſed Sir John 

Ker his Lands avd Houles, for delivery of the ſaids Houſes to him, as Com- 
pryſer , upon a Summcns of ſix days, without any preceeding Order of 
Warning before a Termzas is uſed in Removing, The Lords ſuſtained that 
Order, againſt all the Pertons, from whom the Lands was Compryſed, and 
againſt whom the ſaid Compryling was deduced, and found no neceflity, 
to uſe a Warning againſt them z But found that this fummar Order without 
Warning ſhould not be ſuſtained againſt a Stranger, P ofleflor of the Houſes, 
who might maintain their Poſle(tion, by any Right , who having RK ight, 
ought not tobe put from their Poſſelſion, but by a Warning , and an Or- 
dinar Purſuit of Removing purſued thereupon, againſt them. AQor,Be!ſhes, 
Alter. Moriſon, Haz Clerk. 


Fxecutors of Kinnier contra Executors of Adam Rae, Jar. 28. 1623. 

He Executors of Umquhile James Kinneir Writer, who had writ- 
} ten, and formed diverſe Writs and Securities to Umqhile Adam 
Rac, purſues the Executors, and Bairns of the ſaid Umquhile Adam, for 
payment to them,of the Prices of the faids Writs,and referred to their Oaths 
the Summons, viz, both anent their Knowledge of the ſaid Umquhile Jam's 
Forming, and Writing to the ſaid Umqhile Adam their Father, diverſe 
Writs,and Securities; and alſo to their knowledge, that the ſame remained 
yet unpayed. The Lords found, that the Defenders ought not tobecom- 
pelled to give their Oaths, albeit the Purſuers referred the Knowledge of 
the Debt, that it was true, and that it remained unſatisfied as yet, to their 
Oaths, ſeing they were Minors, the time of the forming, and making of 
the ſaids Writs, and could not have knowledge thereof, neither could 
they have knowledge, nor Depone, whether it was payed or not, Actor. 
Hope 8& Belſhes. Alter, Nicolſon & Lawtie. Hay Clerk. 


Stuart Commiſlar of Dunkel{ contra Lo. Gray, Jatrwary 29. 1623 

N an A&ion purſued by Mr. James Start Commillar of Dunkel, againſt 
|| the Lord Gray, for Poynding of the Ground, for an Annualrent owing 
divers years, preceeding the deceaſe of Umquhile the Defenders Father, 
who was alledged to have died at a certain Term lybelled, The Lords found, 
that that Summons ought to abide Continuation, becauſe it bore the time of 
the Defenders Fathers deceaſe, which behoved to be proven,and fo conſiſting 
in fao,that the Summons ought to abide Continuation3 It being an Atton - 
of poyriding of theGround, purſued by Mr.Ja.Start,asAfligney conſtitute to 
the bygones of that Annualrent, preceeding the Lord Grays deceaſe,by him 
who had rightto theAnnualrent, AQtor, Megill & Lawtie, Alt, Aiton & Cheap. 
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Fotheringham and Strimzour contra Watſon. January ult, 1623, 

N an Action purſued by Fotberingham and Scrimzour, 
I of Kirktoun her Spouſes againſt one Watſon, for payment ofthe Sum of 
two hundred Merks, conform to his Obligation. The Lords found the Ob- 
ligation null, becauſe it was not ſubſcribed by two Notars,and four Wit- 
nelles, conform to the Act of Parliament, ACt 80. Parl, 6. Ja: 6. arno 1579, 
And found that any thing exceeding a hundred pound,of whatſomever qua- 
lity the Parties were, whether Poor or Rich,was to be repute a matter of 
great Importance, and came under the AR of Parliament z And ſothis Ob= 
ligation, to produce no Action, albeit it was ſubſcribed by two Nottars, and 
three Witneſſes. Vid. Novem.13. 1523, Marſhal contra Marſhal, 


La. Dowhill contra Lindſay of Dowkill, Eodem die. | | 

N a Removing purſued by the Lady Dowhill, againſt Mr, John Lindſay 
of Dowhill, Mr. Jobn having Detended againſt that Removing, by vertue 

of a Wodſet Infettment, given to him of the Lands controverted, The 
Lords found, that that Infeftment became extin&,and Mr. John had tacitly 
paſt from the ſame, and ſo could not cloth himſelf therewith, in ſo far as, 
ſince the date thereof, he had Compriſed the Reverſion of the ſame Lands, 
which he had in Wodlet of before, trom the Wodſetter, with certain other 
Lands, for the ſame Sum, for the which the Wodſct was grarted to him, 
by the which Compryfing ſtanding un»renounced, he had prejudged him- 
{elf of the preceeding Wodlet, and could not come back again thereto, ſe- 
ing he had, by the Compryling, received Satisfation in eft«&, of the Sum, 
whereupon the Inteftment of Wodſct was granted. ARor. Fonlis, Alter, Ler- 
month, Hay Clerk. Vid. July 2.1625. L.Raploch. Decem. 14. 1621. L. Fauldinſide,, 


Guild, contra Guild, February 4. 1623, 

N an Action purſued by G#zld to hear the Right of the Sum of 200 merks 
Decerned to pertain to the Purſuer, which Purſuit was founded upon 

a Teſtament of the Purſuers Father, wherein he afligned to the Purſu r the 
Right of that ſum which was adebted to him, conform to an Obligation 
made to him thereupon by his Debitory and to the which Allignation made 
by the ſaid Teftament bis Wife conſented, and the Teſtament was ſubſcribed 
by her,and ſhe was purſued thereupon. The Lords foufid the Wifes conſent 
ſubſcribed in the Teſtament could not prejudge her, but that notwithſtand« 
ing thereof ſhe had right to her own third of the Defun&ts free Gear,and of 
this Sum controverted,amang{t the reft of the whole free Goods, whereof ſhe 
was not prejudged by the (aid Afſignation, contained in the Teſtament, and 
conſented to by her, ſeing that Afſignation was but of the nature of a Le- 
gacy, which could.go no further than the Defun&ts own third 3 likeas they 
found, that the Fathers giving in Tocher with the Purſuer ſince that Tes 
ſtament,a certain Sum of Maney, ought to be aſcribed by her, to be given 
in ſatisfaRion of ſo much of the DefunGs part, or of her own part, as the 
Purſuer acclaimed from the Detender, as intrometted with by her pro rants, 
and that the fame ought to liberate the Defender pro tanto avent ber intro.” 
miſſion with the Detuncts Goods and Gear. Ator. Alter. Lawtie, Hay 
Clerk, Vid, g January 1623. Marſhal. penult January 1622, John Pater ſor, 
24 July 1623. Sinart contra Fleming, and the caſes there. | 
| L. Balnamonn contra L. Balcomie, eoaem die, _— j 
N an AdGion purſued by the Laird of Balmamoon againſt the Laird of Bal: 

' comie for payment of a Sum of Money owing by him to Mr. John Leitch, 
atid which' was left in Legacy by the faid umquhile Mr, Johzz : Fhe Lords 
F-3 found 
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found, that the Legatars ſelf, nor the Purſuer his Aſſtigney, had no Adon 
againſt the Debitor, and that they could purſue no perſon for the Legacy 
but the Executor of the Defunct,who had the only Action competent to him 
againſt the Debitors of the Defunct, and that he was ſubject to anſwer to 
the Legatars for their Legacies, Gibſon Clerk, Yid. 10 March 1627, For. 
reſtey contra Clerk, vid. 20 Feb. 1627. Biſſet contra Biſſet. 


Schaw contra Anchinleck, Feb. 5, 1623, 
N an Action Schaw contra Auchinleck, the Lords ſuſtained the Action a- 
gainſt the Relict of the Detunct, who was conveened as Intromiſlatrix 
With certain particularGoods of the Defunct,to make theGoods intrometted 
with by her forth-coming to one of the Defuncts Creditors, notwithſtand- 
ing that the Reli& alledged, that there were Executors confirmed, who 
ought to be conveened for the Defuncts Debts, and to which Executors ſhe 
ought only to be comptable for herintromiſſion:But thePurſuer Replyed,that 
ſhe might be purſued for that particular ly belled wherewith ſhe intrometted, 
ſeing it was not contained in the Defunds confirmed Teltament : She Du- 
plyed,. that ſhe could not be conveened therefore by this manner of Purſuit, 
but any having right thereto, as omitted out of the Teſtament, and obtainin 
a Dative thereof, might purſue therefore,to whom ſhe ſhould be anſwerable 
as accords, This Alledgiance was repelled,and the Action ſuſtained againſt 
the Relict for her Intromiſlion, ſeing the Teſtament wherein the Bairns are 
confirmed Executors, was given up by her ſelf, and that her omiſſion to give 
up the particular Goods of the Defunct, which was fraudulently done by her, 
ought not to be profitable to her, nor pr« jadicial tothe Creditors, and tound 
in reſpect of her fraudulent Omiffion, that there was no neceſſitie to ſeck a 
Dative adomiſa. Actor, Monat, Alter. Hamilton, Gibſon Clerk. Vid. Decem, 
5. 1623+ Scot con, Livingſton. 18, March 1624. Barbara Cant, 20, March 
1624. Janes Cochran, 


: Ker contra Scot of Hartwoodmyres, eodem die, 

Ark Ker purſuing Scot of Hartwoodmyres for the Mails and Duties of 
M the Lands of pertaining to him, as Donatar to the Non- 
Eutry thereof ; The Lords found, that the Retour of the Barony, whereof the 
Lands libelled were a part, albeit the Lands libelled were not ſpecially re- 
toured by themſelves, was ſufficient to liberate the Defender from all further 
duty claimed for the ſaids Lands, for all years preceeding the Declarator of 
Non-entry, except the proportion of the retoured duty, to the which the 
whole Barony is ſtented by the Retour, effeirand to the proportion of the 
ſaids Lands, compared and conſidered with thereſt of the Lands, whereof 
the whole Barony retoured was componed and made up: Actor, 0lijbant, 
Alter. Scot. Hay Clerk, 


contra eodem die, 
N an Action betwixt contra The Lords found 
a Decreet null given agAinſt the Defenders therein-contained, pronoun- 
ced by the Commilſlar of Glaſgow, becauſe it was given againſt them as In- 
tromettors with the Defuncts Gear, which Intromettors dwelt not within 
the bounds of his Juriſdiction , and of the Commiſfariot z albeit it was 
anſwered, that the Defunct died within his Juriſdiction and Commiſlariot, 
and that his Teſtament was ſubject to be confirmed by him, and that the 
Goods intrometted with by the Defenders lay within his bounds, and was 
intrometted with by them there, which was repelled by the Lords, and the 
Decreet found null, becauſe the perſons who intrometted dwelt not within 
his bounds. 
Watſon 
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X Watſon contra Watſon, Feb.6. 1623. | 
N an AQtion of Tutor Compts, Watſon contra Watſon 5 The Lords found 
that the Tutor ought not tobe anſwerable for any Debts owing to the 
Minor by Perſons quz nor erant ſolvendo, and that his not doing of di» 
ligence, by intenting of Proceſs, and railing of Charges or Letters of Hor- 
ning againſt them, could not burden him, nor make him ſubjeC to the 
Pupil for bis omiſſion 3 in reſpeRt whatever ſhould have been depurſed 
in purſaing of ſuch Debts, was but unprofitable ſpending of the Mi- 
nors Money : And therefore the Lords found the Tutors alledgiance rcle« 
vant, viz. That the Debitors were not able to pay, but aſtrifted the Tu- 
tor to prove by the Neighbours, and ſuch others who knew the Debitors, 
that they were repute and known in the Countrey, to be unable either in 
Lands or Goods,to ſatisfie the Debt owing to the Minor, which being proven, 
TheLords declared it ſufficient to liberat theTutor,albeit he had done no dili- 
gencey but if the Minor would alledge,that the Debitors were ſolvendo in 
Lands or Goods, T hen the Lords would prefer that; to the alledgiance of 
their inability alledged by the Tutor, and admitted-to the Minors proba- 
tion to eleid the Tutors exception of their inſufficiency z which alledgi= 
ance of their ſufficiency being proven, they found the Tutors negligence a 
ſufficient cauſe to make him.an(werable for the Debt. | | 
Item, In this ſame Proceſs they admitted an Article of Defalcation, foun- 
ded upon the Tutors entertaining of the Minors, after the expiring of the 
years of the Tutory, and divers years after they had choſen Curatorsz atid 
found that the entertainment aftertheTutory ſhould compenſe with the ſums 
acclaimed by the Minors protarto, and would not put the Tutor to any fur- 
ther Proceſs to purſuean Aion therefore againſt the Minor or his Curators, 
but found it might be received in the ſame Proceſs to compenſe, ut ſupra. 
Acor. Stuart. Alter. Lawtie, Hay Clerk. 


_ Wallace contra WM*dowgal, Feb: 12, 1623, 

N an AQion of Regiſtration purſued by Wallace contra M*dougal, of a 
1 Bond given by M<dougal to Wallace, obliging the Debitor to pay the ſum 
ata certain Term, and failing of payriient theteof,to pay Annualrent there- 
fore to the Creditor, and to his Wife, and to thelongelt liver ofthem two, 
and after their deceaſe to the Heir of the Husband : The Husband being 
dead before the Term of payment appointed inthe Bond, this Bond being 
defired to be Regiltrat at the inſtance of the Heir of the Detun&t, and at 
the inſtance of the Husbands ReliRt,to whom the Liferent was conditionat 
by the Bond, againſt the Debitor. The Lords found, that it ought not to 
be Regiſtcat at their inſtance, ſeing the man died before the Term of pay- 
ment, and fo the Sum remained Moveable, and never became Heretable 
by the foreſaid Clauſe, and conſequently that the ſame would belong to his 
Executors, and not to the Heir nor Relig, Hay Clerk. Vid: 10 March 
1630, Dotor Lindſay. 15 July 1623. Anderſon. 22 Feb. 1625. Mr. 
Leitch, 14 Feb. 1622, Stevin« 8 Jan. 1624. Bairns of Col: Henderſon, 


Arnot contra Executors of Howe, Eodem die, | 
Ohn Arnot having recovered Decreet againſt the Executors of umquhile 
Jobn Home, who was his Debitor, and having denounced them to the . 
Horn, thereafter purſues Patrick Abernethie, who was Cantioner in the Con- 
firm'd Teſtament for the Executors, to make the Goods Confirmed forth= 
coming; to hear him decerned to make the ſaids Goods forth-coming, ſes, 
ing he had diſcuſt the Executors, by putting. them to the Horn. The Lords 
would not ſuſtain the Proceſs gy the Cauitioner upon that ground,, ber: 
i cauſe 
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cauſe the Executors were denounced Rebels, ſeing thereby they found the 
Executors not ſufficiently diſcuſt 3 for the Creditor ought to have ſought 
the Executors moveable Goods, and Poynded them, if they had any; and 
if they had none, he ought to have Compriſed their Lands, which ought all . 
to have preceeded,and been done, before he conld have recourſe againſt the 
Cautioner in the Teſtament; or if they had no Moveable Goods, nor Here« 
tage, they ought to have lawfully ſearched the ſame, and after diligence, 
if they had none to Poynd or Appryſe, then they might come upon the 
Cautioner, and no otherways; for without that diligence the Executors 
were not diſcuſt ſufficiently, albeit they were denounced upon the ſentence 
obtained againſt them. Actor, Nicolſon, Alter. Gibjon Clerk. 


L: Saltcoats contra Brown, Feb: 14, 1623: 

ib L. Saltcoats having arreſted the Maills and Duties of a Tenement 
of Land pertaining to his Debitor, and purſuing to make the ſame 
forth-coming, compeared one Brown, and alledged that he ought to have 
the ſaids Maills and Duties, becauſe he had Compriſed that Tenement long 
before the Arreſtment, whereby he became 1n the Heretable Right of the 
Land, and conſequently ought to be preferred to be anſwered of the Du- 
ties thereof. The Lords preferrs the Arreſter, by vertue of the Sentence, 
notwithſtanding that the Compryling was alſo a Sentence, and that preceed- 
ed the Arreſtment $3 becaule there interveened a great ſpace betwixt the 
Compryfſing, and before the Arreltment, during the which whole ſpace 
neither had the Compryler obtained Seafin, nor yet fince was he Seaſed; 
neither had he done diligence to recover Sealin, nor uſed any other dili 
- gence all that intervecning time, upon the Compryling, without the which 
he could not be found to have a real Rights and ſo repelled his alledgiance 
founded upon his Compryling. Hay Clerk. Yid, 1 July, 1624. L. Bal: 

vaird, 14 Jan:1625. L, Kilgth, 13 Decemb: 1627, Sheriff of Forreſt, 


Ratray contra Grahame, Eodem die, 

TN a Redudtion of a Decreet of Removing obtained by Mr. James Gra- 

hame, which was purſued by one Ratray, upon this reaſon, viz, that 
the Lo.Gray who was Author to Mr. James Grahame in the Right, whereupon 
he had obtained the ſentence of that Removing long betore the Right made. 
to Mr: James, had ſet a Tackand Afledation of theſe Lands controverted to 
one and his Spouſe, during their Litetimes, and tor their Heir 
after their deceaſe,and that the eldeſt Son of thele Liferenters,and appearand 
Heir, had madethe purſuer of that ReduQtion Aﬀligney to his Right of that 
Tack, who being on life, as he and his Aſigney might have defen:ied a- 
gainſt the Removing, it they had compeared z ſo now he as Aſſigney conſti- 
tute to the Tack by the appearand Heir yet on life, might reduce it: The 
Lords aſſoilzied from this reaſon of ReduRion for theſe two cauſes, which | *| 
were both found relevant, viz. becauſe the Aſſignation was made by the ap- 
pearand Heir, who albeit he might bruik hoc nomrine as appearand Heir, yet q 
he could not tranſmit nor aſlign the Tack and right thereof, except he had - 
been ſerved Heir, the Tack being ſet to the Heir, otherways the Aſfigney 
might bruijk, during the lifetime of the appearand Heir his Author, and yet 
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after his Authors deceaſe another might come and ſerve himſelf Heir to the : 
firſt perſons, who were the firſt Liferenters in the Tack, and bruik during | 
that Heirs Lifetime, and ſothe Tack ſhould be extended to a Liferent long- , 
er than it was granted, and then the tenor thereof proports, which cannot 
be, ſeing the appearand Heirs Aﬀigney ſhould bruik during the appearand p 
Heirs litetime, and he who truly entered Heir ſhould bruik during his Life- © 
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time alſo, whereas the Tack is only ſet for the lifetime of one Heir. 20. 
The Lords afjoilzied from that reaſon, becauſe the Tack was ſet perſonally 
to the Liferenters therein named, and to their Heir, without making men- 
tion of the Aſhigneys, and ſo the Tack being thus conceived, not giving 
power to make Afſignation, he could not make an Afſigney to his Tack, 
which was perſonally ſet : both which alledgiances were found relevant. 
Actor, Cunninghame, Alter. Aiton, Ruſſel & Craig. Gibſon Clerk. FYid. 3 


March, 1626, Domglaſs, 2x Jan,1635: Buchanan. 14 and 28 July, 1625, 
E, Morton, 


Hoppringle contra E. Home, Feb. 15, 16 23. . 
N an Action of ReduGion purſued at the inſtance of James Hoppringle, as 
Heretor of certain Lands againſt the E. of Home; the Title and Intereſt 


of which purſuit was Libelled and founded upon his Scafin, being purſued 


at his inſtance, as Heretable Proprietar. The Lords ſuſtained the purſuit, 
and the Seafin produced to inſtruct the Purſuers Title, albeit the ſame was 
aSeaſin which was tranſumed after the intenting of the Summons of Re- 
duQion, and after the Defender was Summon'd in the ARtion ; and albeit 
the Defender alledged, that the Title whereupon the Summons was foun. 
ded ought to preceed the ſame,and that a Seafin which only had — 
after the intenting of the Summons, by that ſubſequent Tranſumpt thereof, 
could not inſtruct and be a Title to a preceeding intented Cauſe 3 yet the 
Lords repelled that exgeption, ſeing the Seafin it ſelf was of a date long 
preceeding the Summons, albeit it was tranſumed thereafter, Likeas alſo 
theſame was ſuſtained, albeit the Defender was not cited to the Tranſuming, 
who, as was alledged by the Defenders Procurators, ought neceſlarly to have 
been Summoned to the tranſuming, ſeing he was cited in the principal 
Cauſe before the tranſuming, and ſo could not be tniskenned in the tran- 
ſuming, but ſhould have been Summoned thereto, which alledgiance was 
repelied 3 And the Lords found no neceſlity to have Summoned the EF, of 
Home to the tranſuming of the Seafin, albeit he was made Defender be- 
fore the Tranſumprt by his preceeding citation in the principal Cauſe. ARor. 
Aiton & Nicolſon younger. Alter. Hope & Belſhes, Scot Clerk, Fid. 5 March, 
1624. Mongrenen, 1 July 1626, Inglis and Scot. 


Blaikburn contra Dryſdale, Feb, 18. 1623, 

'® Blaikburn in Innerkeithing having obtained Decreet againſt Dryſdale, 
for Poynding of the Ground of a Tenement of Land, for fatisfattion 

ot the bygones of an Annualrent, which Blaikburn had by Infettment out 
of that Tenement 3 which Decreet being Suſpended, and at the purchaſing, 
of the Suſpenſion, another Dryſdale beitg enafted Cautioner for payment of 
theſe bygones, conform to that Decreet, after this Suſpenſion was diſcuſt, 
and the Letters found orderly proceeded, the Party raiſes Charges upon 
the A of Caution, and charges the Cautioner to make payment of the by- 
gones foreſaids contained in his Dccreet, for the which the Tenement was 
decerned to be Poynded; theſe Charges being Suſpended by the Cautioner, 
The Lords found this reaſon of his Suſpenſion relevant,” viz that the Cau. 
tioner could not be perſonally charged for payment, ſeing he could not be 
obliged as Cautioner to do any further than his Principal might be compel. 
led, and he could not be charged perſonally, ſcing the Decreet, given a- 
gainſt him was only real for Poynding of the Ground, and fot perſonal to 
make payrhent,' and conſequently the Cautioner could not be aſtrited to 
any further. This reaſon was found relevant, and all perſonal execution 
ad charges of Horning againſt the Cautioner were Suſpended, albeit m his 
F # ne 
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AR of Cautionry he had obligee himſelf to make payment, which the Lords 
found behoved to have relation to the Decreet, which bore only real execu. 
tion, and declared that the Cautioner remained obliged,to make that Ground 
Poyndable, and anſwerable to the ſatisfaRion of that Annualrent contained 
in the Senterice,ſo that if the Party ſhould be fruſtrat in the Execution of his 
Poynding, or Compry ſing, the Cautioner was holden and ſtood obliged for 
the ſame, but that hecould not be ſummarly charged by Letters of Hor- 
ning. Hay Clerk, Yid: 18 July, 1632. Trotter contra Logan, 


Craw contra Irvine and others, &c. Feb: 21, 1623. 
Ne Craw Arreſts in the hands of certain perſons ſome Sums and Corn 
addebted by them to one Mr, James Irvine, who was addebfed to. 
Craw in ſome Money, for ſatisfattion whereof they being purſued to make 


the ſame forth=ecoming, compeared a perſon who was made Afſigney to the . 


articulars Arreſted by the ſaid Irvine, and alledged that the Goods ſhould 
decerned to pertain to himin relpe& of theAſlignation made to him before 
the Arreſtment, and that the ſame was alſo intimat before the Arreſtment 
in fortification whereof the ſaid Aſſigney condeſcended on the onerous cauſe, 
for making of the ſaid Aſſignation,and offered him to prove, that [rvize his Ce. 
dent being D-bitor to ſundry perſons his Creditors, in certain Sums of Mo- 
ney, this Alligney at his defire promiſed to the ſaids Creditors payment of 
their Debts: Likeas, he had truly made payment to them, for ſatisfaction 
whereof, and relief of the ſaid payment, the ſaid Afligney got the ſaid Af. 
fignation, and ſo depending upon that onerous cauſe, he ought to be pre- 
ferred to the Arreſter, and the foreſaid cauſe he offcred to prove it by the 
Oaths of the ſaids froins Creditors to whom he had made payment, It was 
anſwered for the Arreſter, that that Aſſhgnation ought not to be reſpected 
in prejudice of him who was a lawful Creditor, and who had a Regiſtrat 
Obligation, which wasa ſentence againſt the common Debitor, long be- 
fore the ſaid Aſſignation, before the which Aſſigration he had alſo charged 
his Debitor, and who becoming Bankrupt and Fugitive out of the Coun- 
trey (ince, could not make an Aſſignation to another of his Creditors in 
prejudice of his Debt, and Sentence, and Charge preceeding, thereby to 
prefer one Creditor at his pleaſure to another doing more timely diligence; 
and ſo alledged thatthat Aſſhignation came under the Statute of Dyvours, 
ſpecially ſeing there was no Writ extant to prove the preceeding Debt, for 
which the alledgedjAſſignation was made 3 It was anſwered forthe Aſfigney, 
that there was no neceflity for him to ſhew any preceeding Debt in Writs for 
what was betwixt {rvine and his Creditor, it was neither pertinent nor poſ- 
fible for him to know, but it was certain , that he at Irvins deſire, having 
promiſed to pay them, and having according thereto made payment, and 
receiving this Aſtignation for his relief or warrand, he therefore hath a juſt 
cauſe of his D:bt, whereupon he offered to give his own Oath of verity, 
which is the manner of probation preſcribed by the At, and fo he ought 
not to be urged to any further probation, and yet he alſo offered to prove 
the whole cauſe of the Aſſignation by the Oaths and Depofitions of the ſaids 
perſons Creditors of the ſaid Mr. James Irvine, who were perſons omni ex- 
ceptione majores, viz. the one being the Biſhop of Dunkell, and the other the 


Miniſter at The Lords aſtricted the Aſſtigney to prove by Writ, that. 


Irvine was Dehitor to theſe two!perſons payed by the Aſfigney, and would 
not ſuſtain the ſame to be proven by the parties Oaths, neither would ſus 
ſtain the ſaid alledgiance of the cauſe of the Aſſignarion to be proven by the 
Aſhgnzys own Oath, notwithſtanding of the Statutez but that part anent 
the Debt owing by 1r2ine to the Creditors, being proven by Writ, they 


found 
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found thereft of thz <11edgiance, anent, the promiſe and payment made by 
the Affigney,migbt be proven by the aids two Creditors their Declarations 
otherways the Lorgs would prefer the Arreſter, whoſe diligence they found 
ſufficient, conſiſting of the foreſaid obligation Regiſtrat, and preceeding 
Charge of Horning, albeit the Denounciation was not execute, nor follow- 
ed thereupon. Actor. Nicolſox elder and younger. Alter. Hope & Perſox. 
Gibſon Clerk. Vid.12 Feb. 1632. Toung contra Denniſton. 23 March, 1624, 
D»ff contra Kellie. 22 Tar. 1630. Hoppringle contra Ker, 


Cunringhame contra Forreſter, Eodems die, _ 
He L, of Glexgarneck having borrowed 1000 merks from Walter For: 
reſter upon His Lands of Bequhaw, which he Wodlſet to him redecin- 
able upon that Sum, and for more ſure payment of his Anntalrent, having 
aſſigned to him the Teinds of certain Lancs enumerat in the Contra& of 
Wodſet : this Wodſet thereafter being deſired co be lawtully redeemed at 
the inſtance of ay. ohn Cunninghame,Succeſſor to the Laird of Glengarnock, 
in his Right,upon the Conſignation of the principal Sum : The Lords would 
not ſuſtain the order of Redemption, becauſe the time of the Config« 
nation the Redeemer had nor conſigned the prices of the ViRual of ihe 
whole Teind-ſheaves of the Lands, afſigned by the ContiaR to Forreſter for 
the Annualrent, ſeing the Redeemer was in poſſeſſion of the Teind- ſheaves 
of ohe of the Lahds and Rooms aſſigned ; albeir it was anſwered by the Re» 
deemer, that he conld not, nor ought to confign no more but the principal 
Sum, becauſe the Bolls whereto the Teinds extended were not ſpecially ſer 
gown,neither was the price liquidaty beſides he offcred to prove,that Forreſter 
Detender was in poſlefſion of a great part of theTeind-ſheaves of theſe Lands; 
which weie :ffigned to himtor his Annualrent contitually, fince the date of 
the Contra of Wodſet, which Teind.ſheaves poſſeſt by him far ſurmounted 
the ordinary Annualrent of 1000 merks, ſo that he being poſlefſor of thore 
than ſatisfied his Annnalrent, he neeced not conſign further, but his Order 
ought to be ſuſtained : and it he had right to any other Teinds by his Con» 
tra& for by-gones, this Redemption rook not away his Right, but there- 
2ſter he might purſue therefore z notwithſtanding of + which Anſwer, the 
Lords found the Redemption could not be ſuſtained, untill the Defender 
were firſt ſatisfied of theTeinds, which he wantedzand theretore they there= 
after ordained the Patties to condeſcend upon the quantities of the Teinds, 
which the Defender wanted, that the Zords might modifie the prices of the 
Bolls, and cauſe pay the ſame to the Detender, which being payed preſent» 
ly, with the principal Sum, they would ſaſtain the Order, and no other= 
ways z and this was done notwithſtanding of the Ae of Parliament 1593, 
which .appoints Wodſers of Viaual to be lawtully redeemed by payment; 
or confignation of 10 for each hundred, and that the Purſuer (ubſumed, that 
the Detender was payed of 10 for each hundred,by the retention and poſ- 
ſeſſion of the Teinds, which extended to a greater quantity, Ar. Hope. 
Alter; Mcgill, Gibſew Clerk, Yid. 6 Fuly 1630, Nisbet con, E, of Caſſils; 
Leitch contra L, Balnamoin, 22 Feb, 1623. - 
1 an AQion bewixt Mr, Fob» Leitch and the Laird of Balnamoos, the 
Lords tound that Obligations, wherein the payment is appointed to be 
made toa ſecond perſon therein named, ſubſtitute in caſe of deceaſe of the firſt 
perſon; where the firſt perſon lives after the Term of payment appointed by 
theBond,pertains to the ſaid firſt perſon, notwithſtanding ot the {ubſiitution, 
and that the (are comes under his Teſtament, and pertains to his Executors, 
atid that the ſecond perion hath no tight thereto by vertue of that Cladle. 
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of Subſtitution, albeit the firſt perſon ſhould never alter that clauſe of ths 
Bond in his lite-time. Actor, Hope & Stuart, Alter, Nicolſon 8 Nairn, 
Gibſon Clerk, 7Yid, 18 Janwary 1625. Watt contra Dobie,, 12 Feb. 1623, 
Wallace, 


Lamb contra Tiweedie, Fodews dir, 

JN an Aion purſued by one Zamb againſt Tweedie, for payment of the 

prices of certain Merchandizes, furniſhed by the Purſuer to him for his 
Clothes, and Abuilziements of his Body, and others his Neceſſars g the 
particulars of which furniſhing, was reterred to the Defenders Oath fimpli- 
Citer : The Lords would not ſuſtain this Aion, becauſe the ſame was moyed 
and intented for furniſhing of Clothes made to the Defender being then | 
Minor, & in familia paterna, his Father at the alledged time of the fur, 
niſhing, and before,being in uſe to take off to the Defender, and to provide 
him of ſuch Neceſfars as were contained in the Summons z ſo that the Pur. 
ſuer could not of the Law have any competent Action againſt the Minor 
therefore, but ought to purſue his Father for the ſame provt de jure, but 
ordained _ uſe of furniſhing alledged made by the Father to be proven, 
Scot Clerk, 


Irving contra L, Graitnty, 8c. Eodem dit, 

JN an ARion of EjeRion purſued by one 7rving againft old Graitney, his 

Son, and Oye; the Zords found it ſufficient Probation to infer Senteace 
againſt old Graitney, albeit it was proven that the Ejection was aQually coms 
mitted by the Son and Oye, and not by the Goodfir, becauſe the Witneſſes 
proved that the Goodfir lent to his Son and Oye Hotſes to till the Latd 
after the EjeRion, and that hevgave them Seed alſo to ſowe the Ground 
after the ſame, Hay Clerk: ; 


| Zyon contra Scot, February 25. 1623, | 
Ir Robert Scot, eldeſt lawful Son to Sir Robert Scot of Thirlſtane, by his 
Obligation given to Mary Lyon, vbligeth him to take her to his 
Wite, and alſo obligeth him how ſoon he or his Heirs ſhould ſucceed to his 
Fathers living off 7hirlane, to Inteſt the ſaid Mary in an Annualrent of 
ooo merks, to be uplifted out of the ſaids Lands, and living off Thir/flat. 
Sir Robert after his Marriage with the ſaid Mary, being deceaſt, Mary having 
Regiſtrat the Bond againſt a Brother of the (aid umquhile Sir Robere, who 
was ſerved Heir of Line to the Defun&, and againſt the Father who was 
ſerved Heir of Proviſion to him, for the Defun& the time of the Bond, 
and before ſtood Intefr, and the Heirs gotten of his Body, in ſome Lands 
conquiſh'd by his Father to him,which were not of the old living ofThir/fane, 
which were by the Infeftment, in caſe of failzie of Heirs gotren of his own 
Body,provided to hisFather &h:is Heirs,and ſo he ſucceeded to hisSon in thele 
Lands,as Heir to him by Proviſion z and they being charged for Implement 
of this Bond, the Letters were fimpliciter ſuſpended for the Heir of Line, 
who was ordained firſt by the Lords to be diſcuſs'd,in reſpeR of the tenor of 
the Bond, whereby the Maker oblig'd him and his Heirs, how ſoon they 
ſhould ſucceed to his Fathers Lands of Thirlfane, rhen to Infeft her ; and 
true it is, that the Father was yet on life, ſo that he could not ſucceed to 
theſe Lands, and ſo could not be Debitor to hers this Reaſon was found 
relevant to liberat the Heirs of Line, and thereby he was found ſufficiently 
to be diſcuſs'd; and thereupon Execution being ſought ia the ſecond place 
againft the Father, who was ſerved Heir of Proviſion to his Son in the fore- 
faids otherLands, the Father uſing this ſame reaſon of the Heirs, founded us 
pon the tenor and quality of theBond;thar albric be ſucceeded co his 7 - 
n 
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Lands foreſaids, by the Provifion of the Infeftment, yet he had not ſuc- 
ceeded ro him in the Lands of Thir[Faxe, wherein his Son was never In 
fett, but whereot himſelf was ever Heretor, and to which his Son could 
pretend no Right, and fo he could not be oblig'd; for it were a dangerous 
example to authorize a Bond given by the Son, thereby to bind the Father 
without his Conſent,or any Deed done by him, to fufill the Sons Obligation 
ia an Act centraced by himſelf, without advice of the F2ther, This Reafon 
was not ſuſtained tor the Father,but the Letters and Charges were ordained 
to have Execution againſt him, in reſpe& he was Heir by Proviſion to his Son, 
and that he was Poſleſſor of the Lands of Thir/ſtaze, after he had ſerved 
himſelt Heir of Froviſion to his Son, by the ſame manner as he poſſe(s'd 


the ſaids Lands betore that Service, Actor. Hope & Scor, Alter, Nicolſon 
& Lermonth: Gibſon Clerk, 


Sibbald, contra L Letheatie and L, Clunie, February 26, 1623. 
He Laird of Clunie hoiding the Lands of Clue of the Biſhop of Dun- 
kel, Diſpons the ſame by two Charters to the Laird of Lethentie 
the one to be holden of himſelf, the other ot the Superior, and he is In- 
fett to be holden of Cl/unie ; thereafter they are both at the Horn, and re- 
main year and day thereat, whereby Zethenties Literent holden of Cl#nze 
of the ſaids Lands of Clunze falls in the Laird of Clunties hands his Superior, 
and the ſame falls in the Biſhops hands as Clanies Superior, by Clupies Lites 
rent, thorow his Rebellion year and day, The Gift of Clunies Elcheat, after 
his lying at the Horn yearand day, is gifted by the King to Mr, Patrick 
Sibbald, who obtained a general Declarator, and thereafter ſeeks and pure. 
ſues tor a ſpecial Declarator, to have the Liferent-right of theſe Lands Ad- 
judged, to pertain to him by the ſimple Eſchear, as coming under the ſame, 
as 2Caſuality belonging to the King,in re{peRt Clunies Vaſlal,viz, Lethenties 
Literenc falling to Clunie, Clunies Rebellion made Lethenties Literent to 
pertain to the King,as a part of the Caſualiry of Clunies ſimple Eſchear; and 
ſo he contended, that Clunies Superior could not pretend right tothe ſame; 
as falling to him by Clenies Rebellion year and day. The Lords tound, that 
Lethenties Literent of theſe Lands, which, by his being ycar and day at the 
Horn, fell in Clunies hands who was his Superiorz but C/uxies Rebellion: 
fell not to the King, as a part and Caſuality of the fimple Eſchear 5 but 
tound, that inreſpet Clyunze himielf was year and day at the Horn, by the 
ſpace of three Months before his Vaſlal Lethenties Rebellion year and day 
Expired, tnat theretore by Clunies being year and day at the Horn before 
Lethentie bis Vaſſal, the Liferent of the Lands pertained to the Biſhop, and 
was acquired to him before it could be acclaimed as a Caſuility of Clunzes 
ſingle t:ſcheat, and after Clunies Literent fell ro the Biſhop, whatever could 
accreſce to Clunie by the continuing & remaining of Clanzes Vaſlal, when year 
and day ran,and ſo when it was by the expiring of the year acquired to Clunte, 
the ſame accreſced to the Biſhop,in whoſe hands Clunies Literent had fallen 
betore, and conſequently the Biſhop having confirmed the ſaid Lethenties 
Right of the Lands after his Lifetent, and Cluxies was acquired to him by 
their foreſaid Rebellion, albeir the ſaid Confirmation was done after the 
Gitt granted to S:bbald by the King of Clunics Eicheat, and atcer the gene= 
ral Declarator recovered thereupon, yet being betore any ſpecial Declarator 
obtained by the Kings Donatar, the ſame was found by the Lords ſufficient, . 
to exc)ude the Kings Donatar from all right to that Literent acclaimed, as 
it would haye excluded Clunieg ſelf, it he had ſought the-ſame, Actor, Hope | 
& M'gill, Alter, Lermonth & Stuart, Hay Glerk. Yd, 23 Fan. 1624,, 
Meldrum, $ March 1628. L, Wedderburn, 9 March 1624, William, Dowglas, . 
G 2 L, Randifuird 
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L. Raydifuird contra his Tennent, Feb, penult, 1623, % 
Andifuird ſetting a Tack to one of his Tennents of certain Lands, for *;* 
R the ſpace ot' 9 years after his entry,which by the Tack was appointed . 
to beat Martinmaſs 1622, purſues by way of Action the Tackſman to ene - 
ter to the Room, and labour the ſame, which Action 1s intented in January - 
1623, aiter the Term of entry appointed by the Tack : The Defender come | 
ears and alledges, that this Action is a Novelty, and ought not to be ſy. |; 
Rained ; tor albeit the Tack was ſer to him off the Room, yet he ought nog * 
to be compelled to enter thereto,or labour the {ame, but at his own pleaſurey d 
for if he ſhould never enter nor labour, or if he ſhould ſuffer the ſame to ly & 
lee for Graſs, it was alike to the Purſuer, for he could have no Action upon 
the Tack againſt the De{ender, but tor the Tack-dury, which the Pu: ſuer 
could not ask, but after the terms of payment of the Tack being paſt, at 
which time the Defender ſhould anlwer him, as Reaſon and Law required, $ 
The Lords repelled this Alledgiance, and ſuſtained the Attion againſt the 
Tennent to cauſe him enter to the occupation,and Jabouring of the Room, Þ 
that thereby the Defender might enter 2nd plen-ſh the ſame with Goods and } 
Corns, whereby the Ground might be more anſwerable to the Maſter for 
payment of the duty of the Tack, Adtor, Mowat, Altet,0/iphant, 
Clerk, 


« waa A. 


Haliburton contra L, Murthill's Debitors, Eodem die. 

N an ARion purſued by Mr. George Haliburton againſt the Debitors of 
| the Laird of Murthill, who was Debitor to Mr, George, tor making ar- # 
reſted Goods forth-coming, wherein compeared George Thomſo,as another 
Cteditor to the Laird of Marthill, who had arreſted the ſame Debt acclaimed : 
before Hal:burtons Arreſtment, and who had alſo long betore him in+ 
tented A:tion to make the ſame forth-coming, and ſo was long anterior to 
him indiligence, The Lords preferred Mr, George Haliburton to T homſon, 
notwithſtanding of Thomſon: fiſt Diligence, becauſe Halyburton was Donas 
tar ro Murthifls Eickeat, and had intented Declarator thereupon, which * 
Titles he conjoyned, and ſo he being hoth Donatar and Credicor, he was 
found to be an{wered,and not the other; albeit it was alledged by Thomſon, - 
that the two Titles ought not to be conjoined, to be ſuſtained io his pre- 
judice, and that the Gift of Eſcheat could nor be derogative to his diligence, 
and to eſtabliſh the right to the Donatar, who was alledged to be Creditor, 
as (aid is, ſeing he was anterior in Diligence, as ſaid is, which is only reſpeR- F 
ed in theſe and the like Caſes wi:en they occur, and the Gift of Eſcheat $ 
ought no more to be reguarded, being bur lately acquired fince the intent« Þ 
ing, and during the dependance of this Excipients Action , which Alledgi- Þ 
ance was repelled, and the Gift conjoined with the Purſuers Right as a Cre- % 
ditor, was preferred, Yid, 13 Dec, 1622, Thomſon, 6 March 1623, Fins % 
laſen, 2 March 1626, Graham. 7 March 1628, Wilſon, | 

In this ſame Action no reſpect was had toan Alledgiance, proponed for 
Haljburton againſt Thomſons Purſuit,where he alledged that the Bond made Þ 
to Thomſon was Heretable, and ſo no Arreſtment could be made thereupon 
while it had been made Moveable by a preceeding Charge againſt the Par- FY 
ty obliged to make payment, ſeing in theBond it was provided, that notwith- Þ 
ſtancing it was Heretable,yet the Creditor might ask payment at any Term Þ 
when he pleaſed,and ſo as he might ſeek Execution,ſo he might arreſt, which 


was a part of the Execution, as Poynding is, Actor, per [e, Alter. Movudt. 
Gibſon Clerk, ; fu} ; 
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| L, E{flmonth contra L, Buckie, Eodem die, . 
N an Action betwixt L, EZ/fil/month and L, Buckie, The Lords found that 
a Gift of Eſcheat given and conceived ſpecifice in theſe words, viz, of all 
which pertained to the Rebel the time of his Rebellion could extend ro n6- 
thing which the Rebel had atter the preciſe time, when he was denounced to 
the Horn,or which he acquired after Horning, but only extended to theGoods, 
which actually pertained to him at the vey time of the denunciation , and 
where Gifts of Eſcheat bore this clauſe, v7z. of all Goods which the Rebel 
ſhould acquire atter his Rebellior.,that ſuch clauſes ought not to be ſuſtained 
ih any ſort, neither that it ought to be reſtrifted or ſuſtained for all Goods; 
which he ſhould acquire within a year atter the Gitt, for the which the 
Lords refuſed to allow theſe Gifts, Actor, Nicolſon & Lermonth Alter, 
Hope & Lawntie, Hay Clerk. Fid. 25 Fuly 1623. betwixt theſe Paities- 
25 Nov. 1626. E, Kinghorn contra Wood. 


| _ _ Maſter of Fedburgh contra Ellior, Eodem die, EET oY 
be an Aion purſued by the Maſter of Feaburgh againſt one FE #;er, for the 
the violent Profites of certain Rooms, which were not per expreſſum con- 
tained in the Decreer of Removing, but libelled in this Action ot violence to 
be parts and pettinents thereof, The Detender compeared and alledged them 
to be pertinents of his proper Lands, Heretably percaining to him, and both 
the Parties alledging Poſſeſſion as pertinents, The Lords found, that 
Witneſſes ſhould be examined for either of the Parties, to prove how they 
and cheir Authors poſleſt theſe Rooms cont: overted, whether as pertinents bf 
the Purſuers Lands,contained in hisNecreet of Removing, or as the Detenders 
proper Lands, and after the Witneſfles were examined tor either Party, they 
would conſider what was expedient, AQor, Hope, Alter, Nicolſon, Gib{0# 
Cletk, This was thereafter altered, | 


| Paip contra L, Wolmet, Eodem die. | —_ 
N an AQion of Suſpenſion betwixt Mr. Fohn Paip and the L, of Wolmer, 
tor payment of a Penſion of divers Loads of Coals given to Mr, Fohx 
Pxip. The Lords found, that the granter of the Penſion,nor his Heirs were 
not obliged to carry the Coals to the dwelling-houſe of the Penſioner,where 
the Penſion bore not the ſame ſpecifict ; but that it was ſufficient to the 
oranter of the Penſton,and his Succeflors,adebted therein,to deliver the ſame 
at the Coal-hill rothe Penfioner, to be tranſparted upon his own Charges, 
where he pleaſed to carry the (ame; and thar ficklike in other Penſions of 
thar nature and quality,as of Victual, that the,Penſioner oughtto carry the 
ſame from the Barn-door and Gtound of the Land upon his own Expenſes 
and that the granter is not oblig'd in the ſaid Carriage, except the Penfion 
be ſo exprefly granted,and no otherways, Actor. M*gill, Alter, Hay Clerk: 


| Irving contra Forbes, Eodem dit. | | 

Þ* an Aion purſued by 1rving. who was Heretable Proprietar and Cos 

portioner of a Land, which had 4 Moſs belonging to 'the whole Land, 
againſt one Forbes, who was Inftett by a baſe Intetrment in another part ot 
- the ſame Land, with liberty of the ſaid Moſs, to be holden of the Annail- 
zier,and ander Reverfion ; To hear ir forind, that his liberty of rhe Mo 
ſhould be reſtricted to the proportion of the Land wherein he was lntefr, 
and thar he had no liberty in the ſaid Moſs, but effeirand ro the Land, as ir 
anſwered in-proportion,as a part compared with the whole Land. The Lords 
ſuſtained this Proceſs againſt this Wodſerter, albeic the Heretor who w 
ſtanding Inteft: holden ot the Superior, and who granted the Wodſet under 
Reverfion only,” was not called to the Purſuit, ro which they {ound fo ne. 
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ceſſity to call him g but the Zords found and declared, that what ſhould be 
done betwixt theſe Parties in this Proceſs, ſhould not prejudge him, ARor, 
Alter, Baird, Scot Clerk, | 


Hamilton contra Drummond, March 1. 1623. 

IN an Afton purſued by Hamilton againſt the Heir of umquhile Sir Alex- 

ander Drummond of Meidhope, to make arreſted Farms pertaining to the 
Heir forth-coming, the Arreſtment being execute after Fhi:ſunday in that 
year in the which the Farms were arreſted, and deſired to be made torth« 
coming, and the Land being appryſed trom the Heir after the Arreſtmentr, 
but before the Term of Martinmaſs that ſame yearz The Lords found the 
ſaid Arreſtment after wh map 4 afteted the half Farms of that year on- 
ly, and that the Compryling deduced before Martinmaſs affefted the other 
halt Farms, viz, for the Martinmaſs Term ſubſequent, to the Comprylers 
uſe, Ador, Aiton, Alter, Hope, Gibſon Clerk, Yid, 19 Novemb, 1623, 
Ker contra Paterſon,and the Cafes there. 28 Fuly 1625, Scot contra Suitic, 
I6 February 1633, Harper contra Cockburn, 


Williamſon contra Law, Eodem die, 
IN an A&ion purſued by Fames Williamſon againſt Mr: Archibald Law, 
who was made Aſſigney to an Obligation made to one William Hannagt 


and Dickſom his Spouſe by Mr, Robert Williamſon, and certain others his 


Cautioners, containing the Sum of 2000 merks, which Afſignation the 
ſaid Fames Williamſon, Heir and Executor to the ſaid Mr, Robert,defired by 
his Summons to be aſſigned back again by the ſaid Mr: Archibald Law to 
him, as being made in favours and to the uſe of the ſaid Mr, Robert himſelt, 
who had only borrowed the ſaid Mr, £4rchibald Laws name in truſt ro his 
own behove, he being his Siſters-ſon,on whom he might have repoſed and 
conctedited the ſame, The Defender compeared in this Cauſe, and detend- 
ed contentiouſly , that this Aſſignation which was filled up with his name 
at the deſire of the ſaid Mr, Robers, who as the Defender alledged, had frees 
ly given the ſame to him; likewiſe it was regiſtrat in the Books of Coun- 
cil, bearing his Name, and Letters raiſed thereupon betore the deceaſe of 
the ſaid Mr, Robert ; and therefore could not. by any preſumption be taken 
away from him, upon pretext of borrowing his Name and Truſt, the tryal 
whereot ought only to be taken by Writ or the Defenders Oath, and that 
the Writ perfected could not be deftroyed,nor otherways taken away, The 
Lords examined in this Cauſe certain perſons Witneſſes, who knew of the 
Truſt, albeir they were not inſert in the Aſfignation,which they did ex of« 
ficioz and by their Declaration, albeit the Aigney was ſolemnly ex:mined, 
and denyed the Truſt, and took upon his Conſcience, that the Aſſignation 
was made to himſelf,and to his own proper uſe,by the free Gift of the ſame, 
procured to him by the ſaid Mr, Williamſon bis Mother-brother, and albeir 
the ſame was regiftrat in Mr: Roberts time, and ſo was made the Afſigneys 
Evident in his own time, yet they found the ſame to be done in Truſt, and 
theretore ordained the Defender,to make retroceſſion of the ſaid Aſſignation, 
in favours of the ſaid Purſuer repreſenting the ſaid Mr, Robert, Aftor, 
Alter, Ruſſel, Scot Clerk, FYid. 27, Fuly 1624, Lady Stanypeth, 
Wood contra March 4. 1623, 

Ood of Craig having obtained a Decreet againſt the Executors of 
| one Ker,who was his Debitor,and having put them to the Horn, 
thereafter purſues one William who was Cautioner for the Executors 
in the Confirmed Teſtament,to make the Goods Confirmed forth-coming,for 
ſatisfaction of the Debt contained in his ſentence, The Defender who was 
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Cautioner compearing, proponed an exception, that the whole Goods of 
theTeſtament was exhauſted by lawful ſentences, recovered debito tempoye by 
true Creditors. The Lords found this excepticn could not be received,being 
now proponed by the Cautioner,ſeing in the Attion whereupon the Pur- 
ſuer had recovered ſentence againſt the Executors, the ſame was proponed 
by them, and admitted to their probation, and the term circumduced a- 
gainſt them for not proving thereof; and therefore thar the ſame oughtnot 
to beadmitted again to the Cautioners probation ; and this was found, al- 
beit the Cautioners were not called, nor compeared in that Proceſs, where 
the ſame was proponed by the Executors and albeit he alledged, that what 
was done there ought not to prejudge him,he not being then Party,and that 
their omiſſion ought to burden none but themſelves, .and ought not. to 
take the benefite of this lawful defence from him, which was repelledzasfaid 
is AQor, Nairn & Mowat. Gibſon Clerk. Yid: 9 July, 1623. Arnotcon- 
tra Home of @Manderitoun; 


Stevinſon contra Stewinſor, Eodem die; We 
N an Adion of Removing purſued by one Stevinſon contra Stevinſor; the 
Y Purſuers Title being a Seaſin as Heir to his Father, by vertue of a 
Precept of Claye conſtat granted to him by the Superiour, after the Term be- 
fore which the warning was made to remove. The Lords would not ſus 
Nainthat Title, nor Action founded thereupon, becauſe he was not ſeaſed, 
nor the Precept dire&ed nor granted at the time of the making of the War- 
ning, and found that the fame could not be drawn back to the warning, 
eſpecially againſt a Party Detender, who compeared, and clad himſelf with 
a right to the Lands in his own perſon. Actor, Alter, Kinroſs, Scot 
Clerk, 


E: Linlithgow contra Sharp, Eodene die. I 

JN an ARion of Compt and Reckoning betwixt the E: of Linlithgow and 
'S Mr. John: Sharp; The Lords ſuſtained an obligation granted for repay- 
ment of Tailzied Moneys, according to the ſpecies of Money granted to 
be received by the obligation, and found that the party obliged ought to 
repay the ſame, according to the prices, as that ſort of Moneys was worth, 
and gave the time when the obligation was purſued,but defalcation, Actor; 
Nicolſon y ounger. Alters per ſe & Stuart. Gibſon Clerk. | 


Hamilton contra Sharp, Maych 6. 1623. 

R. David Sharp Parſon of Kilbride ratifies to Robert Hamilton of 
New: houſe his Tack, which the ſaid Robert had of theTeind- ſheaves of 

ſome Lands within that Paroch, ſet to him by his Predeceſſorslong before, 
and binds and obliges him to do no deed in prejudice of his former Tacks : 
Thereafter the ſaid Mr. David ſets a poſterior Tack to another, whereupon 
Hamilton of New-houſe conveens Mr, David Sharp to refound to him the 
worth of the Teind«ſheaves ſet by the foreſaid poſterior Tack, of all the 
years lince, being 12 or 13 years, ſcing after the Tack ſet by the ſaid Mr. 
David, his Tackſman had poſleſt the ſaid Teinds contained in his Tack, 
which of before were poſleſt by the Purſuer by vertue of his ſaid prior Tack, 
ratified as ſaid is. The Lords ſuſtained this Ation; notwithſtandihg that 
the Defender compeared, and alledged, that the. foreſaid poſterior Tack 
could never be a ground, which of the Law could have prejudged the Purs 
ſuers Rights, ſeing the ſaid prior Right would have. ever carried the Pur- 
ſuer to the Right of the Tack, ahd would have made him to been prefer-- 
red in the right of the Teinds to the poſterior Tackſman 3 and if he had 

wanted his poſlefſion,or that the poſterior Tackſman had attained to the poſ- 
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ſ:fion, it was the Purſuers own default, who might have lawfully main- 
tained his own poſſeſſion, or had a competent aQion againſt any whocame 
betwixt him and his poſſeſſion ; neither could the want of his policfſion,and 
the poſterior Tackſmans attaining of the pofleſſion, produce this aQion of 
warrandice againſt the Defender, icing he was never diſturbed by order of 
Law by the ſetting of the ſaid laſt Tack, by vertue whereof the Teinds were 
not evicted from the Purſuer,nor any aCtion ever moved againſt him, which 
took away his Right, ſo that the want of his poſſeſſion, not flowing from any 
ground tryed by Law, but being in his own default, could not produce 
this aRion of warrandice, where there was no diſtreſs declared by ſentence 
precceding z which alledgiance was repelled by the Zords, Adtor, Hamil. 
ton, Alter. Nicolſon, Scot Clerk. Vid: 19 Decemb: 1632, Maxwel/contn 
E-: Nitbjdale, 
Stevinſon contra Stevinſon, Fodem die, 

He above-written Aion mentioned in the preceeding Page, Stevinſos 
| contra Stevinſor, where the Lords found that the Seaſin could not be 
dra*'n back. It was Replyed for the Purſuer, that the Defender could na 
quarrel the Title, becauſe he was bis Tutor, who of the Law was holden tg 
have obtained the Purſuer in due time Seaſed as Heir to his Predeceſſor. Du- 
plyed by the Defender, that he was not bound to ſerve the Pupill Heir, to 
eviCt the Lands againſt himſelf; moreover, thePrecept and Seafin, which was 
the Title of the Removing, is procured many years after the expiring of the 
yearsof theTutory,& after his Pupillarity,ſo that whatever fault is therein, 
cannot be impute againſt the Defender, who was not holden to anſwer for 
any decdsdone thereafter;& if any had been omitted within the time of hi 
Tutory,which is not granted, he had againſt him of the Law, ATionem tutela, 
TheLords found theDefender being onceTutor,could not quarrel the Parſu- 
ers right, albeit the Tutory was expired , and albeit he defended himſelf 
with a right in his own perſon acquired before he was Tutor, partibus ut ſu- 
pra. Vid.6 Decemb: 1621, Lot Bargenie contra Stuart, 


Finlaſon contra Johnſton, Eodeme die, 

ÞP an Aion of Robert Finlaſon contra David Johnſton; The Lords faund 

that any perſon might Compriſe upon a Heretable Bond, where the Bond 
gave liberty to the Creditor to ask the Money without requiſition, albeit 
there was no preceeding Charge uſed againſt the Party to pay the Sum, 
thereby to make it moveable, except the Clauſe ofthe Bond made exprefi 
mention , that a Charge ſhould preceed z for the Bond bearing that the 
Sum ſhould be payed when theParty pleaſed toſeek the ſamegwithout requi- 
fition, and providing that execution of Horning andPoynding ſhould paſs 
thereupon,gas it was lawful to poynd the Debitors moveable Goods there- 
pon, without any other preceedingChargey(oit was lawful toCompriſe,8& that 


the deducing of the Compriting was enough to declare the parties will, that 


he made the ſame moveable, ſeing the Bond bore no Clauſe for any preceed- 
ing Charge to beuſed, Actor. Nicolſon & Cunninghame, Alter. Hope & 
Belſhes, Gibſon Glerk, Yid:penult. Feb; 1623. Halyburton. 20 July 162% 
Cranſton. 2 March 1624+ Colthird contra Paterſon. 


Lo. Bargenie contra his Sons, Harch 7. 1623. 
ee Ba'genie being obliged in his Contra of Marriage with Joſias S1s- 
.arts Daughter, to Infeft the Bairns of that Marriage in his Lands, and 
Inhibition being ſerved thereupon 3 the Lord Bargerie having thereafter 
for certain Sums borrowed from Sir John Hamilton of Lettrick, and ſome o- 
thers, Infeft them in his Lands, mentioned inthe Contra of Marriage br 
al 
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ſaid Lord Bargenie, and. the faids Creditors concurr! s with bim, purſues 
his own Sons gotten inthat 'Marria e,for Production, Reduction, and. Im- 
probarion- of that Inhibicgon,and tohear and ſee it found that the ſaid Con- 
tract was mage in his Minority, and*to bis enorm hurt and Lzſion,and there- 
fore onght” to be reduced; which purſuit was moved with the concurſe 
of the ſaids Creditors, to the effe& that the ſecurity made to them by the 
ſaid Lo. Bargeny, for their juſt Debt, might be found a lawful | Title and 
Right to them, and that thereby he might be made an able perſon,to 
give them ſarigfaction and ſecurity for the ſame'z in this Proceſs, Horni 
being produced agaitiſt Bargeries ſelf, whereby he was debarred'ab agende, 
It wasalledged, thatthe'Principal party-being debarred, who had the only 
intereſt co purſue this aRion of reſtitution, the Proceſs behoved' to ceaſe, 
im reſpedt the reſt ofthe Purfuers were but purſuers by confequence, whoſe 
intereſt could not ſuſtain the purſuit, founded upon theright otthe principal 
party, with whom he only concurres, his intereſt being taken away,' as ſaid 
is, and he being that perfor-who only might ſeek reſtitution, as was deft« 
red. The Lords repelled the- alledgiance, and found the Creditors fore- 
faids might purſue this A&tion,to the effef foreſaidznotwithſtanding that the 
principal Purſuer was debarred by Horning. The Lords alſo in this Proceſs, 
after the Horning was taken up, ſuſtained this Action, for reduction of the 
Contract of Marriage, in ſo far as concerned tfeFee appointed to be given 
to the Heir of that Marriage, in reſpect it was a Fee of the whole Lands, 
which being granted bythe Father, being Minor, to his enorm Lz#fion, 
could not beſuſtained. AQor. Hope & Nicolſon. Alter. Nicolſon younger, 
8& Ruſſel, Gibſon Clerks Vid: 4 July, 163%. Donaldſon contra Hamilton. 

In this fame Procels, The Lords ſuſtained the Action, albeit it was moy- 
ed by the Father againſt his own Sons, being Pupills, whom by the Law 
he ought to defend, being in his Government and Adminiſtration, and a- 
gainſt whom it was alledged,he could move no Action within the ſpace of 
their Pupillarity,during the which he ought to have defended therb,as their 
Adminiſtrator and Tutor; which alledgiance was alſo repelled,in reſpect the 
Tutor is not ſecluded from his juſt and lawful Purſuit, competent again(t 
the Pupill;ſeing before the intenting of his Action, the Pupills were turniſh- 
ed by lawful Authority,and Sentence of a lawful Judge,with Tutors to de- 
fend then, choſen and given to them at the ſuit and deſire of their Good- 


ſir, on the Mothers ſide ; which Act of Tutory was produced,and the Pro- 
cels therefore ſuſtained, partibus ut ſupa. 


K. Advocat contra Moriſor, March 8, 1623. 

N a Purſuit at the King's Advocat's inflance,againſt one Moriſon in Dum- 
|| blain, to hear him decerned to be puniſhed, as an Ulurer, tor tak- 
ing of more than ten for the hundred, conform to the AR of Parliament; 
becauſe the ContraQ, which was given to the Defender, for the ſecurity 
of hisMoney,which was lent by him toDonglaſcofMains,who provided him to 
a Victual Annualrent, and Prices therein liquidat, far exceeding ten for 
ilk hundreth,which was recovered byMoriſor, and payment made thereof, 
to him by Maizs; this Purſuit was ſuſtained ; and the Defender fotind to 
have incurred the Pain fatuted againſt Ufurers; notwithſtanding that 
It was alledged for him, that what he had received, and was payed to him 
of the Vi&ual, and Price thereof; the ſame was decerned in his Favours, by 
Decreet, and Sentence given i» foro againſt the Laird of Mains his Debtor, 
whereby the Lords found his Letters orderly proceeded againſt this Party, 
for payment of the Prices of the Vitual conditioned in his Decreet; ſo that 
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he having a Decreet of the Soveraign, Judge for his warrand,the fame ſhould 
not be a Snare to make him to be puniſhed as.an Lſurer, eſpecially. ſeing 
ih that ſame Proceſs *the Party proponed a Reaſon of Suſpenſion, found 
upon this fameAR ofParliament, whereby he deſired to be freed of payment, 
of any greater Profit than teri for the hundred,and which was thenRepelled 
by the Lords, and ſo ought not now to be produced. in this AQtion, againſt 
him, © "This allegeance was Repelled by the Lords, and the Purſuit fuſtain+ 
ed. Ador, per ſe. Alter. Kinroſs,” Gibſon Clerk, | 
.  Mvirhead contra Myirheads Creditors, March 9. 1623. 
f Ames Muirbead in Hamilton, Debitog to Umquhile William Mairbead: Bur- 
J ges of Edinburgh,in.a Sum of Money, Suſpends upon double; Poynding, 
aS being charged by two Creditors of the ſaid V/iliam Miirhead, vis. on the 
one part by James Hope,and Mr. William bis Afſigney, who for. the Debt 
owing to the ſaid James Hope, by the ſaid Umquhile.#i/iaw,. had conveen« 
ed the neareſt of Kin of the ſaid Umquhile WiZizm, - who by 'the Law 
would be his Executors, and upon whoſe Kenouncing to be Executors, he 
had obtained Decreet againſt them cogritionis cayſay' decerning the Bondsto 
be Regiſtrat,that Execution might paſs thereupon cartre bona jacentias And 
thereafter he had obtained himſelf decerned Executor to tbe ſaid Wiliam 
Mxirhead, to the effe& he might be payed of his Debt in the, firſt place, 
which was ſuſtained by the Commiſlars, and thereupon he intents Aion 
againſt this Suſpender.And fick-like the Suſpender was charged by Wilam 
Dick Burges of Edinburgh, another Creditor of the ſaid Umquhile Wilian 
Muirhead, who was anterior in Debt, and Term of Payment to the faid 
rr Hope , Likeas his Bond was regiſtrat againſt the ſaid Will/zam Muir ] 
ead,in his own time,and before his deceaſe, & the ſame Sum Ccontroverted, F 
was arreſted at his Inſtance,in this Suſpenders hands, and ſenſyne the regi- 


ſtrat Obligation tranferred in the Perſon of Hope, Executor decerned to the a 
faid Umquhile Wiliam, whereby he alledged, that he ought to be preferred, bo 


both in reſpe& of the Anteriority of his Debt, and greater diligence,to Hope, ; 
The Lords preferred Hope to Dick, in reſpe& that Hope had recovered the , 
firſt Sentence againſt the Perſons, who of the Law repreſented Mwirbed, - 
their common Debitor, and that he had done Diligence alſo, by obtaining 
himſelf decerned Executor to him, which gave him jus prelationis for 
his Debt, ſeing the Decreet and Arreſtment uſed againſt Mmzrhead in-his P 
own time by Dick ceaſed, nothing being done thereupon, before his. De | *© 
ceaſe, and ſo the Decreet of Regiſtration obtained , while he lived , not 
being transferred, while after Hopes Decreet of Regiſtration, and that Rope 
was decerned Executor; made Hopes Diligence to be greater than his,-and 
ſo to be preferred to'Dick, Aftor. Hope, Alter. Stwart. Scot Clerk, © 


Dougall contra Henderſon, March 11. 1623, | 

Nan AQion betwixt Dougal and Henderſon, an Obligation being grant | Þ» 
ed toa Woman, andto her Huſband; to be payed to them; The Hul- Wi 
band living a long ſpace after the Deceaſe of the Wife,and thereafter the | P* 
Huſband dieing. The Lords ſuſtained an Ac of Regiſtration purſued at the da 
Inſtance of the Wifes Executors, for Regiſtration of this Obligation, albeit th 
it was objeced,that the Sum pertained,and was in boxis mariti,and fo thathis Pi 
Executors, behoved only to have that Action of Regiſtration competent to ad 
them,and if the Wife,or her Executors had anyRight to the Money,or ally & 
Part thereof, contained in the Bond, the Huſbands Executors ſhould be | © 
anſwerable to them therefore, which Reaſon was not found relevant. But 
the Lords declared, that Execution ſhould only paſs at the inſtance - ” 
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Clerk, Yid. Feb. 1 4- 1622. Beſrie Stevin, and July 7. 1625, Falconer, 
Relict of Captain W:ſhart ,, | 
Baillies of Duns contra Mudie's Cteditors, March 13. 16223, 
FT" He Baillies of Durs, whichis but -a Burgh of Barrovy, png charg- 
' ed to take Robert Mudy , who was Rebel at the Horn, and having 
Suipended upon this Reaſon, wiz. That they 'being but Baillies ef a Burgh 
of Barrony, they ought not to be compelled ro:execure ſuch Charges, if any 
ſhould be dire& againſt them,in reſpeCttheir Juriſdiction-and Authoriry ex- 
tended only to execute Decreets, and Acts of their own Courts, 'and that 
their Power might go no further, andthat it 'is againſt equity to urgethem, 
to do that which their Power will not anſwer. The'Lords found, that Bail> 
lies of Burghs of Barrony ought nottobe compelled, and ſo ought not to 
be charged with ſuch Charges, asto :take the King's Rebels, but all ſuch 
Charges ſhould be direct to Officers, and Magiſtrats 'of greater Power and 
Authority, than to Baillics of Barronies, either where'there was Erection of 
Burghs of Barronies, or where there was no Burgh, :and therefore found 
the Reaſon relevant, albeitit was alledged againſt the Reaſon of the 'Charg- 
ers, that they had ever been in ule betore, to execute ſrch 'Charges, for 
apprehending of Rebels, which uſe was not reſpeQed. by the Lords 3 Anal 
therefore they ſuſpended the Charge againſt them /ſowpliciter. Vid, Feb, 
12. 1624. L- Zargton.Jaly 20, 1624. Bel! contra, Baillic. of Duns, - 
Fithie contra Carmichael, March 20, 1623. 
N a Contravention, Fithie contra Carmichael, being both Burgeſſes of 
Dundee, the Fat of Contravention being, for caſting down the Pur- 
ſuer to the Ground, and bruiſing him with his Knees and Elbows, without 
any Blood, or other Violence; The Lords ſuſtained the Contravention, not- 
withſtanding it was alledged by the Defender, ,that he being conveened 
at the Purſuers Inſtance, -for 'the ſame FaQ; before the Baillics of Dynger; 
they being Town-Burgeſſes of that Burgh, the Baillies had for that Fat 
committed him to Priſon, after tryal taken by thetn, of the tranner.of the 
Fat, and fo he being once puniſhed therefore, he ought not to be purſued 
de novo at the Purſuers Inſtance 5 Therefore this. alledgeance was re. 
pelled, becauſe no Satisfaction was decerned by the Baillies, to be given 
to the Party. Complainer. .Actor. Mowat. Alter, Rujſel. Gibſon Clerk, 
Lo, Teſters Heirs contra 'E. Buckleugh, Eodetn die. be hn 
Nan ARion-of Improbation purſued at the Inftance of the Heirs of Line; 
[| of Umquhile Lo. Tefter, againſt the L. Buckeleygh, for Improving cers 
tain Evidetts of Lands,-tothe whichthe Purſuers were Retoured Heirs to 
their Predeceſſors, The Lords Aultained the Purſuers Intereſt and Aion, 
by ProduQion of therr Retonr, albeit they bhad-nor been Seaſed inthe Lands; 
which Retour was found a Title, whereby they might putſue Improbation 
per ſe 3 forinthis'Proeefs, 'the Parſuers produced a Seaſif, .but it being of a 
date poſterior to the-prineipdl Summons, The Lords found it could tot be 
theTitle of that Patſuir,ane therefore fiſtained rhe Retout fot a Tide; the 
Purſuers therewith-profacing -a Seafin of their Predeceſſors, of theſe Lands 
to whom they were Retouned thereip:AQor. Nicolſon & Stnert Alter. ... .. 
& Scot, Hay Clerk. id.” Feb, 4. 1630, E., Kingborn. Mareh' 2, 1627, 
and Maych 26.1623, -berwrxtthir Parties, "Fuve 20. 1627. L. Touch, 
. . - - Dalgarno.contra. E. Mariſhol, | Bodems die, | i 
N a Declarator purſued by Dalgarzo, as Donatax. to the Eſcheat of the 
L E. Marifhall, wherein L. Benbolm as another Donanr —— 
H 2 ; 


Go The Deciſtons of the Lords of Seſſion, 1623, 
Lords found, that albeit the Gift wastaken to the behove of the Lord Xeith, 
eldeſt Son to the Rebel,yet that was not ſufficient to ſtay the Declarator,ex. 
cept it had been alledged, that the Lord Keith had taken it tothe uſe of the 
Rebels (elf; _ And thereforerepelled that alledgance proponed by a contrare 
Donatar, viz. L. Benholwe.. AQtor. Nicolſon & Mouat, Alter, Hope & Stuart, 
Gibſon Clerk. Yid. June 25. 1622. Lo. Borthwick ,, 


_ L, Craigie-Wallace contra his Tennents, March 21. 1623. 
JN an Acion of Removing purſued. by the L. Crargie-Wallace contra hi 
Tennents, an exception being proponed,by one of the Defenders, foun- 
ded upon his:Rental ſet to: him by the Purſuers Father, during the Excipi. 
ents Life-timez whereto it being; Replyed for the Purſuer, that that Renta] 
could not furniſh any.ground .of Defence, becauſe the Defender had Afſign. 
ed, and Diſponed his Rental to another,which Diſpofition made the R ight 
of the Rental to became extinQ.aſwelto the Rentallers ſelf,as tohim towhom 
the ſame was Aſſigned and Diſponed. Duplyed for the Defender, that the 
Rental was not perſonally fet to the Defender,but thereby alſo by a ſpecial 
Clauſe thereof, he had power to out-put and in-put Tennents, and Suh. 
Tennents in the Lands under himy In reſpe& of the which Clauſe, he had 
wer to diſpone upon. his Rental to another, being of the like degree with 
imſelf, ſcipg that Clauſe behoved to import the ſame, ſo that by the Dif. 
ofition, the Rental could:not fall. The Loyds found, that notwithſand- 
ing of the Clauſe,bearing power to in-put and out-put Tennents and Suh. 
Tennents, under the Rentaller, yet that he had no power by that Claus, 
to afſign or diſpone the Rental, and, found the Diſpoſition of a Rental js 
folum,” or of the moſt part of the Land. contained in a Renta), made the 
whole Rental to fall i totum, but if the Diſpoſition was made of a leſs part 
than the half of the Lands contained in that Rental,ſuch Diſpoſitions ſhould 
Tiot make the whole Rental to fall, but only pro tanto, vis. for the partdif- 
poned,and that the Rental ſhould ſtand, and ſubſiſt for the reſt of the Lands 
which were not diſponed, where the Diſpoſition was not made of all, of 
the moſt part of the Lands therein contained, AQor.. Hope & Lawtze, Alter, 
Nicolſon & Miller. . Gibſon Clerk. Fid-, November, 13. 1622, Mr. Thoma 
Nicolſon, Item. July ,5. 1625. L, Aiton. PRs | 

1 Cugningham- contra E. Glencairn, Eodems dit, "1 

N an AGtion purſued, by the L; Canningham-head Afſigney to the Lo, 
Kilmaers,contra.E, of Glencairn,upon:a Contra, whereby the E. fold io 
the La. Kilmaers certain Lands,. and obliged him to procure and deliver 
the Renounciations of certain Perſons, wbo had Wodſets of the faids Lands, 
whereupon the Lo, Kilmaers Charging,and the,E, Suſpending,,;and. find- 
ing Caution the time of the Ir the Matter, lying over;Suſpended, 
he makes thereafter one Aſſigney tothe ContraR, who ſeeking, transferring 
of that Supeofoa, and AR of Cautionin him as Afſlgney. The Lords found 
the Suſpenfion, and Act of Cautionmight. be transferred, without any new 
Charge, being all done inter vivos, ,and that there needed no other new 
Charge, at the Aſſigneys inſtance, -but that the Cautioner found in the; Sn» 
ſpenfion ſtood till, bound,z, Likeas there, being a Horning-produced,wheres 
by the Lord Kilmaers was Rebel befpre the Aſſignation made by.-bim,and { 
remaining Rebel then, as yet unrelaxed. It was alledged. that he couldngt 
makean Aſſignation to prejudge Creditors, as this-was. , This alledgance was 
repelled, becauſe the Lords conſidered, that this was an Aſſignation of an 
Heretable Right, which the Rebel tmipht' make; and that the At whereupon 
the Alledgeance was proponed, ſhould be underſtood of Moveable-Goody 
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and therefore the Lords ſuſtainedthe Aton;at the Afigneys Inſtance, not- 
witliſtanding of the Cedents being then Rebel. Actor. Danling, Alter, Bel. 
ſhe, Scot Clerk. Vid, July 3. 1623. Hunter contra: Watſov. vid. Feb, x0) 
1624. Ker, March 8. 1639. L. Pinkgl/.” Decem. 23; 1630, Mr. Robert Hart. 


L. Braco contra Ogilvy, March 22. 16323. 

Braco purſuing a ReduQtion of an Afiignation' made by Mr. D avid 
©: Wood to Ogilvy of Caſe, of all the Corns, Goods and Gear, being and 
growing upon the Lands'of Carſe, the time of making the ſaid Afignation, 
which was in the Moneth of July, the Corns being then growing, unſeparat 
from the ground. The ReduQion being upon this Reaſoh, becauſe the Ce- 
dent was Inhibit by the Purſuer, Jong before the Aﬀignation, upon an an. 
terior Debr, and Obligation made to him by the Cedent. The Lord: af: 
ſoilzied from the Reaſon ſimpliciter, becauſe they found: that ah Inhibition 
only affets Parties Heretable Rights and Lands, that he cannot diſpone 
thereupon, after lawful Inhibition ſerved againſt him, but it affes not the 
Moveable Goods, fo that notwithſtanding thereof, the Perſon Inhibi 
ed may Diſpone upon the ſame: for Letters of Arreftment; and not Inhi- 
bition affe&ts Moveables, and Moveables are of that nature, that falling un- 
der dayly Commerce, the Dealing and Traftquing therein;ought not © 
ceaſe by ſimple Inhibition, without - Arreſtment proceeding upon a lawfhl 
Cauſe, Gibſon Clerk. Fid. July 25. 1623, E. Errol, March 34, 1636, L, 
Weſtraw. July 2. 1625. Purteons; Fanuary 24. 1629. Dickon, | 


L. Dunipace contra his Terinents,* March 25. 1623. 

N anARion purſued by theLaird of Dumipace contra his Tennents,whereih 
the Purſuers Seafin being quarrelled, for not being Regiſtrat in the Clerk 
Regiſters Books, within the ſpace of ſixty dayes, after thedaterhereof, The 
Lords repelled that alledpeance, becauſe they found no Perſoti had inte- 
reſt, to propone-that ntllity, bit a thitd Perſon; -who had a Jawful Right 
to the Landsſtanding in his perſon, as the words of that AF it ſelf proports, 
viz, the A& of Parliament in Azro 1617, Adcor. Hope. Alter. Lawtie, 
Gibſon Clerk. The like done,Novem, 13.1623. Marſhel contra Marſhel, Items; 
March -24+ 1626, -Gray contra Tetinents of Ferniflat and Graham, 7 


L, Hunthill contra Rutherford, Eodem dies | 

N an AQtion betwixt L. Hunthill contra. Rutherfoord,an Thfeftment being 
given of Lands fallen by Recognition, &thereupon Decreet of Removing 
obtained againft the Tennents, thereafter upon Refignation by him who ac« 
quired the Right of Recognition, another being Infeft in thir Lands, and 
purſuing ARion of ſutceeding in' the vice, againſt one who had entered 
tothe Paſſeſhon of 'him, 'againit whotn the ſaid Derreet of Removing was 
obtained before, ay ſajdis, at the Authors Inſtance, who compearing, and 
alledging"*the Purftiers-Right ant Seaſin of the Lands, to be no fulkcient 
Right and: Title, which'could pive'him the Right to the Lands, of to pro 
duce this '4Qion, betaiiſe it 'deperided/upon the Right of Recognition, ac- 
quired by his Authot, which was never declared, and no Declarator of Re- 
cognition being obtzined tipoti the'faid' firſt Infeftment; the fathe and all 
other fubaltern Rights Yependitig' thereupon; was 'hot ſufficient, This at- 
ledgeanoe was repelled; in refpe@of the Decreet of Removing obtaitied; as 
faid is, -by the Parkers Authors and of the Purſuers Riphe proceeding ups 
on Reſignation of his Atithory cotiteraitg the validity whereof, the Purſicr 
could narin'this Judgement of fwcceeding in' the vive; be compelled] to diff 
pute, Alter, Belſhes, Vids March 261623. 'Finlaſon & Donalſon,; 
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N an AQion of Suſpenſion .betwixt Bir James Baile contra Nizbet, SirJom 


being Cautioner for the Defender, .n1:certam'Sums, and-after Regilſtra.. 


tion of theBond, .having payed the Sum, '4n the which Bond, the Princip 

is obliged to relieve the Cautionerof all-Colt, Skaith and Damage, to be 
incurred, by him, . thorow, his Cautiopry the :Bond: being:of the nature ofa 
Moveable Sum;and bearing no Annual, /'The Loxds found,that the Cantioney 
might ſeek his Relief, and Charge, for;/paymentto him of the Annualrent of 
the Principal; forall-Termsfince he. made payment thereof-to the-Creditor, 
albeit he bad not ſougbthis'Relief,8&& Payment thereof many years,and- albeit 
it was agreat {pace after: the. payment of the Principal Sum, without a 
cbargesof Horning, or:-Poyndimg,or other. Diſtreſſegſeivg the Lords fou 
that he being-obliged, and the.Bond regiſtrat,and therafter (payment 
that was alufficient -Dilſtreſs, without any more, to,produce this Aion: of 
for Relief, : the. Annuals.againſt the Party obliged. AQor. Belſhes. Alter, 
Niubet. Hay Clerk. Vid. July,28..1625.:$c0t contra Switie, Jaz. 24. 1627, 
L. Waxchton, Novem, 15. 1627. Patrick Black. 


Stuart contra Scot, 'Eodem die, | 
JN an AQioniFrencis Stuart contra Scot,forReduQion,and Impro bation, 
The Lords found, that a'Witneſs | ought to 'be 'examined ad fotwras 
rei memoriam, concerning the verity-of the Writs takento be-improven, in 
reſpe& of the Age and-Sicknels of the Witneſs, who xwasdefired;to'be exz 
mined; and thiswas found..by the Lords, albeit it was alledged by the De 
fender, that ſuch Examinations and Depofitions are never appoimtedto. ber 
ceived by the. Lords, in A&ions of Improbation, as this Action betwixt thie 
Parties is, but-the ſame is done ſometimes. by the!Lords;jia Acions-of other 
natures, but not in. Improbations, eſpecially it ought not to -be 18ranted; 
wherethis Aion being both Redution and Improbation, the Party cav- 
not crave the ſame, except he would paſs: from the ReduRtion; -and-ibat 
Litiſconteſtation were made in the Improbationg .neither- of which - bei 
done, the defire thereof ought not to. be, grantedgthe.which alletlgeancews 
repelled, and the Witneſſes. ordained .to be examined. Ador.. Stzart & 
Craig. Alter. Nicolſon, Lawtie &. Scot. Gibſon Clerk. | 
| Finlaſon & Donaldſon contra Sheriff of Edinburgh, March 26. 1634; 


R. John. Finlaſon obtains Decreet before the Sheriff of Fdinhurgh, 
M dividing his Lands of K.feith from the Lands pertaining to. the L, 
Roſlin, and appointing Marches to be ſet by the Sheriff, betrwixt thefaids 
Lands, the Heretable Right of the ſaid Lands; being thereafter. diſponed to 
James ion and Gilbert Ki they, and the faid Mr. Fohn, «obtains 
er of the Sentence, charges the Sheriff to eaee the: March-Stope, cot 
form to the Necreet ; which'being Suſpended, Mr. Jobs Finlaſon was de- 
barred with, Horning, and the ſaid Jewes. Donaldſon and Gilbert, Kirkwood 
craving Execution at their inſtance, as. ſucceeding tothe Right of the Lands, 
by their Heretable Infefement, and who,conſequently had the benefit 6f that 
Sentence competent to them,hoc ipſo; that they were Heretors ofthe Lands. 
The Lords found. that naFxecution.could paſs at their inſtance,upon the aid 
Decreet, except they had been per expreſſww made Aﬀligneys. thereto, or «lic 
that they had obtained the ſame firſt transferred jn their, Perſons,, without 
which they could not ſeck theſe Charges, or $Summar Execution, upen 
that Sentence.  Attor. King, Alter, Foulis. Gibſon Clerk. July. 25, 2626. 


Fames Stuart. and March 25. 1623, L, Hamthill;.. . 


Lo. Tefters 
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* > Lo, \ Tefttr# Heirs, Gofitta the F, of Buckelengh, -Eddem dic; © 
Nan Improbation-purſued at'the inſtance of Lo, Zeffers Heirs, againſt the 
| Lo; Buckcleught TheLords found'thet tlie Purſtier had-no- Intereſt to cl 
the Detender, for produRion of any Writs 1, made fo hint by the Klog ex- 
cepr the Parſuers' Iybelled'and'quiliffed;, that their Right ed th&controver- 
ted Lands flowed from” the King,” andfound it not enotgh, that the Pars 
ſuersbeing Heretably Infeit in the-Lands; had*therefore intereſt' to call fot 
ProduQion and Improbation-of any Writs,\which the-Deferider Had there. 
of ,, made to him'by any other perſon 'whatfotnever, AQor, ' Nico/ſon & 
Stwart,"Alter, Scot, Hay Clerk; 754, 18 Decem/ 1623, L, Minimuſ 12 
Jaly1626, Joby Stwart Oo war Go 4 

Smith contra the Baillies of Elgin, March 27, 1623,, , - 

Mth having purtined the Baillies of E/g#m, for a Debt owing to him by 

_ for the which his Debitor being apprehended, and pur ig 

Ward by them, by Letters of "Caption, they thereafter ſuffered him tg 
paſs out, and repair in their free and, publick Streets as a free Perſon : The 
Baillies excepted, that they ought to be Aſſoilzied, becauſe they having 
taken the Debitor cotiform to rhe Charge execute againſt them, he was put 
to Liberty by vertue of a Charge execute againſt them at the inſtance of 
the Debitor who had obtained Suſpenſion of the purſuers Decreer, The 
Lords repelled this Alledgeance,in telpe@ the Parſuer offered co prove, that 
before the Suſpenſion was purchaſed by his Debitof, and before any Charge 
was given to the Baillies to put him to Libettie, the Debicor was our of 
Ward, and had free courſe by repairing to the Streets at diverſe times s 
which Anſwer the Zords found Relevant, forthe Lords found it was not 
enough for the Magiſtrats to Incarcerat and take the Rebel, extepr he wehe 
detained in Priſon, and keeped therein , until he were freed by order of 
' Law; and therefore albeit he was thereafter rx-poſt fa#o relieved' by'a 
Warrand, yet they ſtood Debitors to the Party., becatiſe Ke was pue 
out of: Ward before' they had any 'Warrand : neither was this reſpected 
by the Lords to free the Baillies , that they offered ro reſtore him to Wart 
cum omni cauſe; and that any freedorh he had before the Sufpenlion; they 
would be anſ{werable therefore to the Purſuer, concerning any Deed done 
to his prejudice during that time, whereby he'might be found lefs Sol- 
vendo, than when he was put firſtin Ward, - and fo” ſeing the Party had 
no prejudice, and that they ſhould enter, the Rebel cam omni cauſa, they 
ought not to be decerned to pay the 'Pebt, which Alledgeance was re- 
pelled; for the Lords found, that the Warding is a puniſhment of the 
Debitor, from the which the Magiſtrats catnot relieve him at: their own 
hand, but upon hazard of the Debt, and therefore ſuſtained the Aion, 
Agor. Lawtie,' Alter, Scot Clerk, Fid, 30 March 1626; Gemmel 

contra Baillies of Glaſgow, and 20 Nov, 1623, L,  Aytoun, 


Mr, of Zaagerdail contra the Vaſſals of the Priory 
| of Haddingtoun, 28 March 1623, - 
os %;- Priory of Haddingtousn, being erected ina temporal Barrony to the 
8 Mr. of Lavuderdail , in the Parliament 16 Years, inthe which 
Parliament alſo Sir Johy Scot, obtained a Ratification of his Intekr- 
rent of the Lands of Pittarchy , which was Diſponed of before by the 
King, to be holden of the King, by-vertue of the A of Annexation; rhe 
ſame Lands before the A of Annexation, being holden of the Abbay and 
Priory of Haddingtoun, . The Mr, of \Lauderdale, \intents an Action of Im+ 
probation againſt che Vaſlals of the Erigey, Erected to himas 'ſaid is, and. as 
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dents of the faids Lands, in the which: Action the ſaid. Sir Fon compar. 
ing and defending, himlelf,, that he could:not' be compelled ro produce ar 
the iaſtance of this Puriyer, in reſpecthe was Vaſlal eo the King by the 
Agnexatioa:: Likeas his {afefrment fo granted to. be holden, was Rarifi- 
ed the ſame time by that ſame Parliament , whereia the: Erection! wa 
exped, and'ſo the Purſuer was not; his/Superior; this Ailledgeance- was re. 
pelled by the;Zords, and the-Defenderorgained to produce at the 'Patſers 
inſtance ,.as was crayed by -the Summons , being an Aion wherein the 
Purſuer alledged all the, Wzits made to bim by the Priors, or fince, by the 
King of theſe Lands, to be falſe, Actor. Hope, Altes: Stwars & Cunning. 
ham, Scot Clerk. Yid. 25 Fuly 1622, E, Nithiſadail.. + | 

This Decifion in my opinion Solves not the doube,, if, Sir Joby ; orſuch 
©rhers as are in, the like caſe, or hath been Yaſlals to the Lords , who haye 
obtained Erection of the Benefices after Rights. made, by vertue cF the Act 
of Annexation to others, ct Lands to be holden of the Kings but the Doube 
remains yer undetermined, for in this Deciſion there was a neceſhitic forSir 
tne to produce, ſeing he was called to produce his Evidents, made to 

im by the Priors , and ſenfine as falſe, the Purſuer who might do all 
that the Priors might have done, had reaſon to ſee if Sir Zobn had Right 
to the Lands or not, but if the Writs were procuced,. it appears yet to re- 
main free and unprejudged to the Excipient, to diſpute in its own time 
and place, that he is not his Vaſſal, bur only the Kings, Yid, 7 Feb: 
1627, John Stuart. | 


4 


The King 8& E., Hume, contra Cranufon, 11,” Fane 1623, 
. Itiſconteation being made in the Action of Improbation , purſned 2 
the ,Kings-inſtance and the E. of Hume, againſt Cranſton of Moriiten, 
an Incident being raiſed, only at the -E, of Humes inſtance, tor proving of 


{uch points as by the Act of Litiſconteſtation was admitted to his Proba= 


tion, which .Iacident was not alſo, raiſed at che Kings Advocats inſtance, 
'The Lords notwithſtanding thereof ſuſtained the Incident , becauſe the 
Adyocat, concurred and declared, that he infiſted therein with the Partie, 
Actor, Hope & Belſhes, Alter,. Nicolſon: & Craig, Vid, 10 Feb, 1624 E. 
F wckelewugh contra Lo. Tefer, and the Caſes there, 


Watſon contra Grinlaw, Eodem ae. 

N an Action betwixt Watſon and Grinlaw , a witneſs produced for at 

Party whodwelled in a houſe within Zeirh, pertaining to the Producer, 
and being Tennent therein to him removable, for payment of Mail and Duty, 
The Lords found that norwithſtanding, he was Tennent removable, vel 
might be witneſs, and that this was no cauſe to repell him, ſeing he was only 
his Tennent withia burgh of a houſe, and that ſuch Tennents of houſes 
within Burghs-Royal, mighc be witneſs againſt them, to whom they were 
Tennepts, and found in this cauſe Lezth to be reſpected as a Bargh-Royal, 
Actor, Siv#t, Alter, Lawty, Hay Clerk, 


E, <Marr contra Lo, Elpingfton, 23 Fane 1623. 

N an Improbation Purſued by the E, ot Mar,againſt the Lo, Elphingſtoan, 
as uſe is in (uch caſesz There being a general Clauſe in the Summons, 
whereby the Detender was called to produce, by and attour the particular 


\ 


Evicents, elpecially ſer down in the Summons, all' and whatſoever Writs 
and. Evidents, made by fuch or ſuch perſons of the Lands libelled, as 


ſuch Summons uſually proports; and Incident being uſed by the Defenders, 
tor recovering of the ſame Writs ſpecially libetled, in the which Incidene 


the 


mongſt-orhers againſt che ſaid 'Sir Fob», ;ſor production to him of his Eyj. 
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the Defenders, who were thereby called as Hayers,” were alſo called for ha. 
ving all and ſundry other Writs, - conform to the general - Clauſe con. 

rained in the. Summons of- Improbation 3 which general Clauſe of the In. 
cident being quarrelled by the Purſuers of the principal cauſe of Improbation, 
alledging that that generality could not be ſuſtained in-that Incident, be- 
cauſe .no perſon could be conveened as. Haver, except of. ſome- particu- 
{ar defign'd Writ, and not of ſuch generality, whereupon no Improbation 
could be led , and albeit that Clauſe 'was contained in the »principal 
Sammons of Improbation, yet that-couſd not be a reaſcn to ſuſtain that ge- 
neral Clauſe in the Exhibition or Incident, feing in the Improbation he was 
not holden to prove any thing, but conceived his Libel negative, that theſe 
was never ſuch Evidents, and 4t any was, *the ſame was talſe, againſt the re» 
levancy of the which generality, the Party could obti1ude no argument, where- 
as theDefender by his Incident alledges pofitin? & af fir mativ?.thar theſeEvi- 
dents were falſe, and that they are in the Parties hands whom he conveens, 
which of neceſſity ought to compel the uſer of the Incident, to-condeſcend 
ſpecially what Writs theſe are, which he poſitive affirms to be, and thar the 
ſame are in the Detenders hands, called tor by the Incident, -+ The Lords 
found; that this Incident conld not be ſuſtained in the general Clauſe, : al- 
beit that.Clauſe was as general in the principal . Summons of Improbation, 
except the Purſuer and Uter of the Incident were (ſpecial upon all the parti- 
cular Writs, for which. the Defenders were conveened in that Incident , and 
therefore ordained the Uſer, to condeſcend ſpecially upon each patrjcular 
Writ, for the which he craved the Incident, which being ſpecially conde« 
ſcended upon, the. Zords ſuſtained the Incident, but. not tor the-general 


' Clauſe, Actor, Hope & Aiton, Alter, Nicolſon & Stuart, Sros Clerk, 


| \ . .La, Winton contra. Seor,, Fane 24, 1633, © fe | 
IN an Aion of Spuilzie of Teinds, the Lady Winton contra. Scot + The 

' Lords would not after Litiſconteſtation ſuſtain an exception, the Defen- 
der. being then.compearing, who was abſent in the-Proceſs when Liriſcon» 
teſtation was made, albeit it was the firſt Term of Probation, and rio Wit- 
neſles then received, when. he offered ro propone it,tho founded uponithe Act 
of Parliament tor requiring of Teinding,and upon Teinding and intrometting: 
conform thereto, which Exception was not received,albeir at the firſt Term 
proponed, becauſe ſome part thereof conſiſted i» fatto» which could nor in-, 
ſtancly be verified, albeit. the moſt part 'was vcrified inſtantly. Ar. 
Stuart, Alter. Scot, Gibſon Clerk; | + | 


.-. CA of Sederunt anent Compryſings, Bodem die. '. © © . * 
Statute was made by the Lords, Thar all Compryſings which ſhould 
not in time coming be execure upon 15 days free, berw:xt the day ot the 
Denunciation and Compryſing, ſhould be found null ; and ficklike all by-: 
paſt Compryfings which had chat Defe&, ſhould alſo be tound null, except 
only ſuch by-paſt Compryſings, whereupon Chatter and Seafin hid follow-. 
ed, and which were clad with real Poſſeffian of that which was compry led, 
and that nullity to be received ſummarly,eicher by Exception or Actiori, 
-., - L« Drumlanrig contra Maxwell of Hills, Eodemait...', - + 
IN an Action of Reduction purſued at L, Drumlanrigs.inſtance againſt Max-. 
. well of Hills,for Reduction of a Tack Tyan Hills,which was clad- 
with long preceeding Poſſeſſion, becauſe it wanted the conſent of the moſt pare. 
of the Convent gtthe Colledge-Kirk of. £includen,to thetProvoſtry and Bene-. 
fice whereot,che Teinds contained in that Tack belonged,theConyent confiſt-; 
ing of eight perſons, by the Proyolt,and the. Tack being only ſubſcribed by che; 
Provoſt and three of che Convent. The Zyrds found ic proven ſufficient] pothas 
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the Chapter' conſiſted of eight perſons by the Provoſt, by production of 
the Proviſions given to eight ſeveral Preþendars of their Prebendaries by the 
Provoſt, and by production of fome Fevs and Rights fer by rhe Provo, 
which were conlented to by the ſaids eight Prebendars, which they found 
{uficienc probation to verifie, that the Chapter conſiſted of eight —_— 
the Provoſt, and therefore that the Subſcription of the moſt part was necef, 
ſary with the Provoft to that Tack controverted g and fou it not neceſſar 
to thaw by the Foundation, that che Chapter conſiſted of eight: perſans, 
albeit the Defender alledged,that there was no-necefhity to. him,co have the 
conſent of the moſt part ot eight, except the Foundation clearly determiy 
ned that Chapter to conſiſt of that number, ſor the Subſcriptions of the Pre. 
bendars to ſome perſons particula®Rightes, as Conſenters, and rhe Proyi, 
ſions to the Prebendaries, was —_—_ by the Defender, to be no conclug. 
ing argument to infer neceſſarily, that the Chapeer was made up ot that 
number,and that thereby he had a neceſſity to have the Subſcriptions ot che 
moſt part of chat number co his Tack, which was clad with ſo long Poſleſ. 
ſion, and never impugned before, except it were ſo conftant and certain by 
the Foundation of the Benefice ; which Alledgance was repelled by the 
Lords, Actor, Hope & Nicolſon, Alter, Stuart & Cunninghame, Gibſon 
Cletk, Yid, 14 March 1622, betwixt the ſame perſons, 9 Nov, 1624, 
Mr, Thomas Hope, 


| Carmichael contra Hay, Fune 26, 1623, ' 

R Ichard Carmichael being Heir and Executor ro umquhile Fawes Carmi- 

chael his Brother, ro whom there was an Obligation of 2000 metks 
made by Wiliam Carmichael principal, and George Hay of WMonktonn his 
Cautioner, purſues the faid George Hay of Monktonn as Haver of the Obliga- 
tion, at leaſt who had, or hath put the ſame away, and the ſaid Principal 
for his-Intereft, for produQion of the ſame, and delivery to him, as Heir or 
Executor to his ſaid umquhile Brother, The Principal being abſent in the 
Proceſs, the Cautioner who was conveened as Haver, compeared and alled 
ed, thathe oughc not to be compelled'to exhibite or deliver the ſaid Obli- 
ovation, ſeing the Purſuer would not offer to prove, that the Defender had 
the Bond libelled, Gnce the incenting of this Proceſs. And where the Pur- 
ſuer would alledge it to be ſufficient ro ſay, that he was Haver thereot at 
any time before, he ought to condeſcend how he had the ſame, and how the 
ſame came in his hands, and how the Purſuers ſelf defi#t poſſidere, Fot at 
{wer whereto the Purſner offered to prove, that the Obligation libelled 
was made to his umquhile Brother, as ſaid is, and that the ſame remained 
with him fince the time of the making thereof, to the time of his deceale, 
after whoſe deceale William Carmichael principal Debitor being Tutor to 
this Purſuer, who then was Pupil, intrometted with the ſame, and deliyes 
red it to the Excipient being Cantioner, ſo that he ought to be anſwerable 
to him now therefore, The Defender Duplyed, ſeing the principal Debirgs 
had recovered the Obligation,and had ſeat the ſame to himyit was lawful to 
him,who was Cautioner to take his own name out of the Bond, as is the cons 
ſtant uſe of.the Country for all Cautioners,to do in the like Caſes, when the 
Principals ſends.Bqnds to their Cautioners to that effe&, nam inſtrymentum 
cancellatum apad Deibitorems repertum, preſumit liberationew Debiteris z and 10 
he ought not to deliverir,nor exhibire,it being cancelled, and his Name voy 
out thereof, after the which taking away of his Name, he ſeit back che Bond, 
again to the Principal, which was all the medling he had therewith, The Lorax, 
found the exception for the Caurioner relevant, and affoilzied from the Pur*, 
ſuit, without any Probation of the exception, in reſpe& of the circum * 
ſtances and preſumption of the Law ; and found it not neceſſar to the pe 
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der,to prove the Exception anent the delivery of the Bond by the Principal, 
and that he fent it back again, after His own ozme was taken oft by Bimy nei- . 
ther was it found neceffat to prove;that the Bond was delivered, either ro 
Principal or Cautioner, by conſetit* or allowance of the Purſber, without 
whoſe conſent the Purtuer contenided,thir his Bond could not be made un- 
profitable ro him,  ſeing the fame was never ſatisfied, neither by Principal 
nor Cautioner, and that the preſumption of the Law alledged by the Ex- 
cipient had po place, bur where the Creditor delivered his Bond to the De- 
bicor himſelf, which could not be alled ed in this Cauſe, all which was 
repelled by the Zo#ds, ſeing they found the Cautioner might cancell his own 
Name out of the Bond, * which was giyen to him for that effe#,by him who 
was oblig*d for his relief, and that he might have done the ſame, whether 
the Principal had payed the Debr ot not, which the Defender had no neceſ- 
fity to inquireanent;” Actor; Aiton & Ruſſell, Alter Grbſox Clerk, 


© Corhray contra Gechin, Eodem die, IONTY 7 
'*A Nent a Supplication given in to the Lords by William Cochran, craving a 
Comtnand ro the Commiſſars of Zdinbergh to pronounce Sentence in 
the Aion of Divorcement betwixt him and his Wite, . The Lords found 
by Tryal of the Commiſſats; that the inviolable cuſtom was to ſtay. Sen- 
rence,or advifing of the Proceſs, where there was a Reprobator againſt ahy of 
the Witneſſes dependent un-ended : and the Zorzs tound,that the Depens» 
dance of an AQion of Corruption againſt the Witneſſes afed in the princi- 
palCauſe, where that Action was hot libelled tpon ſomeDeed ofCorraption 
whereof the Witneſſes quarrelled had/purged themiſelyes by their Judicia 
Declaration, made by thetm when they were judicially admitted ro be Wit- 
neſles, ought not to ſtay the adviſing arid ending of the principal Cauſe, ſeing 
that Action was not of the natureot a Reprobatot z' for they found, that ho 
Action could be called properly a Reprobator, but which was intented upon 
a Ground, reſulting upon the Judicial Depoſitions of the Wirnefſes, made 
when they were admitted and received to be: Witneſſes: Arid likewiſe 
the Lords found, thata-Reprobator being proteſted tor; an Action of Corrup- 
tion might be intented by any Party after Sentence; as well as before Sen- 
tence, to annull the Sentetice, if the fame depended upon that Probation, 
which ſhould be impugned by the Reprobator, of Aion! of Corttiption- 


Acor, Nicolſon, Alrcer, Hope &$S ſwars, Gibſon Clerk, Vid. 5 March 1 624, 
Gechin contra Cochran, 


. Neilſon contra Sheriff of Galloway, Fune 27, 1623. 

N an Action purſued by Gilbert Neilſon againſt the Sheriff of Gafowy, to 
[| hear and ſee it tound and declared, that the Purſger was in uſe, and his 
Predeceſſors of a Gate and Paſſage thorow the Defenders Lands unto bis Pas 
roch-Church,by the ſpace of zo years by-paſt but interreprion, and that whe» 
ther the aids Detenders Lands, thorow which the ſaid Purſyer had his faid 
Poflefſion, was laboured tor Corns,orlay Lee tor Hay or Graſs, by the which 


| way they were in ule co paſs trom their own Houſe to theChntchyas well of 


Horſe, as on Foot, hd therefore the Defender ro be decetned to deſiſt from 
troubling of the Purſuer, and his Men, and Tennents,in-any tithe to cotne; or 
compelling of them to $0 or come, roand-from the Church othetwiys thaf 


. . conform to their ſaid ue uſe ot Poſſeſſion; TheZ0rdt ſuſtained rheAdtion, 


founded vpon the toreſaid Ute andPoſſelſion unintetupted,to'inter arid eonſti. 
tute a Setyirude,albeic there was nd Writ,nor other ground lib*l1ed,to qua. 
lifie the grant of any Servirude, by the Defender or his Ptedeceſſors, to the 
Purſuer or his Predeceſſors, excepr- only the Poſſeſhon-uninterrupred; ' buc 
the Lords tound,that that Poſſeſſion ought to be proven to be Immemoria), 
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and paſt memory of Man, and would not ſuſtain the offer,to prove Poſſeſ- 


fon tor 3o'or 40 years, Ator, Per ſe & Hope, Alter, M'gill, GibſanClerk; 


FF Lo. Blantyre contra Teonents of Glaſgow, June-28, 1623s: +1; 
N.anAction ofs pulziation of Teinds purſued at the inſtance of the Lord 
| Blantyre contra the Tennents of Glaſgow, where the Purſuer would; not: 
take the quatitity of the Corns Spulzied to his own Oath, but took him. to 
the quantity as It was proven by Witneſſes. - The Lords found, that. in this; 
and. all the like caſes, as they occurred, the Purſuer: ſhall be holden, : albes 
it he could not be compelled to ſwear upon the quantity of the Defenders. 
intromiſſion, ſcing it. was,not in faFo proprise, and therefore that; he: might 


Jus the quantity by Witneſſes; yet that the Purſuer before Sentence ſhould 


e holden to. give: his Oath decalummnia, or-ex credulitate, that he believed; 


and was truly informed, that the quantity proven againſt the Dctenders wag 
true, and their intromilionextended to no leſs than what was proveny &- 
ing it was not reaſonable, that the. Purſuer ſhould haye Sentence for any 
thing,which by their Oath they believed not to be true,though: it ſhould be 
proven and decern<d. This wasdone,albeit no Defender compeared,- Actor, 
Lermorth. Alter. Abſent. Scot Clerk,  Fid: 28 Feb: 1624, Gladſtanes 
contra Hamilton, &c.. 13 Jan, 1625. Lo. Dufſis. | 


Anihonie White contra Eodem die, 37; £340.33 

JN an Action purſued, by Anthony White, as Executor Dative , decerned 
ad omiſſa, to certain Goods and Gear, omitted by the Executor confirm- 
ed in- the priccipal. Teſtament of umquhile John Toung, Sheriff-Clerk 
of Edinburgh, The Lords ſuſtained this Teſtament Dative ad omiſſay 
albeit it was alledged for the Defender againſt the ſame, that it ought not to 
be ſuſtained ,- ſeing the Executor corifirmed - in; the / principal: Teſta 
ment, . was not ſpecially. warned by the Edi, to hear and ſee Executors 
Dative decerned ad . owifſ4, who ought to have been' neceſlarly warned 
thereto, or elſenothing, could have lawfully proceeded thereupon 3 Which 
alledgeance. was Repelled,, becauſe by 'the Edi& the Executors were gene-/ 
rally cited,to hear Executors 4d amiſſa decerned; which the Lords ſuſtained 
albeit the Executors principally confirmed were. not thereby warned; for 
this was ſuſtained, becauſe Anthony White was a Creditot of the Defundy 
and ſothe. purſuit was found the more favourable. Actor. Aitor, Alter. Prints 
roſe, . Hay Clerk. Yid: 14. Feb. 1622, Bayne, 26 March, 1634. Stuart, | 
L. Covingtoun contra Capt. of Crawfurd and E. of Angus, July 1. 1623: 
(oe of Crawfurd and the Earl of A»gas having his right,charging the 
Laird of Covington, to receive and enter the Captain in ſome Landy 
wherein he was Retoured, to be holden of him by Blenſhholdiog 3-theL. 


of Covingtoun Suſpended upon that reaſon, that he ought not -to receive 


him, while he did to him as the Retour bore,id quod de jure facere teneinrs 


and therefore that he ought to pay him the Retoured Duty of all:years that 

the Lands are Retoured to be in Non-entry 3 which the Lords found rele © 

vant,and therefore ordained the Chargergto pay the Suſpender, before he. 
. ſhould be holden to ſubſcribe a Precept'for his entry the Retoured Mail 


conform to the new extent, of all theTerms of the Non»entry,to the p 


time of the diſcuſſing of the Suſpenſions albeit the Charger alledged,thathe 
ſhould pay only. to the-time of the firſt Charge andPrecept,direQRout ofthe. 
 Chancellary, ſeing the Superior being in word by his refuſal, after the firſt.” 
Charge he ſhould not ſeek payment, but tothe time of that Charge; and if he- 
had right to any terms duty lince that Charge,he- ought to puriue or poynd; 


2 


for the 'ſame, as-accords of the Law z-but he ought not to delay'to 
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him a Precept, upon the pretext of the not preſent payment thereof} the fame 
proceeding upon his dwn;detault 53 which was repelled by the Lords, and's 

the bygones,owing to this time of the diſcufling' of the Suſpenſe, were oz 

dained;to-bepayed 'pteſently, ere the Precept ſhould be ſabſeribed'atid dehis 
vered to/the Charger: i: AQor. Nicolſon & Hope, . Alter Aiton,”' Hay Clerlt} 
Vid: July 29, 1624, Ls Capringtoun contra Keirs, 23 January," i636." Peebles, 


Ly 


Hunter contra Watſon, July 3. 1623, 


4 


A Transferring being purſued atrl& inſtance'of one 


” 


"e * one. Hunter, as Son and 
Heir'to his Father, who had Contrated with one Watſon, and upon 
the Contra&@ had charged him for implement thereof,” which Charges were 
Suſpended by Watfor, and Caution fonhd by him at the time of the grant- 
ing of the Suſpenſion, as uſe is; andebefore the diſcuſſing of the Suſpenſion, 
Hanter the Charger dies 3 this ContraR,” with the'AR of Caution and Su- 
{penſion -was delired:to be transferred'in the Heir of that Hunter who' char. 
ged 3 which-the Lords ſuſtained, and found that there was no neceſfity of 
a new Charge; but that the Cautioner inthe Suſpenfion remained obliged , 
notwithſtanding of the Chargers deceaſe, in reſpe& the Cautioner and Prin- 
Cipal Suipender himſelf were both on life, AQor, Haliburton. Alter. Ruſ< 
ſel. Gibſon Clerk. | Vids 21::Marchy "2633, Cunninghame contra E. of Glen- 
cairn, 23 Decemb; 1630. Mr. Robert Hart; A 
| Brown contra Wright, Fuly 5: 1623. =} pos tr? 
Ohn Brown by his Obligation, havitig bound him to pay to Thomas Wright 
1200 Merks,ata Term contained'jn the Bond, and in caſe of failzie at 
the ſaid Term, rolnfeft the faid Thomas iti certain of the [aid , Jobns Lands, 
exprelt in the ſaid Bond 3 the ſaid Fohrr being charged to pay the ſaid Thomas: 
Wright that Sumz Suſpends upon thar Clauſe, contained in the Bond, wheres, 
by heis not ſimply obljged to pay that Sum, but in caſe of failzie at / the 
faid Term appointed for payment, he is only holden by the. Bond to give 
the Creditor lnteftment of bis Land; which he was content to do, and ta 
give him with the Infefrment, Poſſefftion of the Land,which being done by. 
him,mu(t import fatisfaRion ofthe Bond, ſeing by.the Clauſe foreſaidhe that is 
Debitor hath the EleQtion, either to pay the Syn, or to ive. the Lnfeſt-, 
ment; and he beihg willing to gives e .Infeftment,, the” Creditor cannot, 
urge him further. The Lords found'this reaſon not relevant,” and that in. 
this Bond, and in all others of the like nature, the Creditor. had.the electi-, 
on, cirher to ſeek the Money, or the fulfilling of that which was adjefted. 
to the not payment theteof at the Tetm, in caſe of. failzie; For the Lords. 
found theſe. Clauſes not to be alternative, whereof the-Eleftion "ought to be . 
conferred to the optionof theDebitor,but wereClaviſes introduced in favours. 
of the Creditors,which-ought not to derogat fromthe force of that which 
was deduced principally in the Obligation; -- | | 
2 ++» Kirkwood conitra Belſhes, Eodem die. © x 
N an Attion of ReduQtion purſted by Robert Kirkwood Writer, againſt 
John Belſbes, for reducing of the Alienation of the Lands of Tofrs, made, 
to the ſaid Fohy Belſhe,by William Dewgliſs, as Son and Heir of umquhile, 
Archibald Dowglaſs, which umquhite Archibald was Debitor to the id Ro-, 
bert Kirkwood in a Sum of Moneyz, whereupon theſaid Robert having ſerved 
Inhibicion againſt the ſaid Wiliaw, as Son and' Fppearand Heir tothe fajd 
umquhile Archibald his Debitor; upory' the ſaid Inhibjtion,he purſues Redu-, 
$tion of the faid Alienation, as made after the ſaid/Inhibition. -- This Inhis 
birioa,which was the gtound of the reaſon” of Redu@ion; was quarrelled by - 
E. Detender, as not being lawful and ſufficient to affe& the Land, ſeing: 


e Party inhibited was not Debitor to the Purſer, neither was he' ever: 
I 3 conſtitute 


PY 
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conſtitute that perſon,at the time of the executing thereof, who could repre. 
ſent the Purſuers Debitor,: either by charge to enter Heir to his Debitor, vx 
any Summons or Purſuit againſt bim for that Debt, owivg by him ax 
- Bay but was only execute againſt him as appearand Heir to his Father, 
which was not any ground, which may be a lawful warrand to inhibites for 
Inhibitions ought not to be granted againſt appearand Heirsfor their Pre. 
deceſſors Debts , and if any ſuch be granted, when they are quarrelled,they 
ſhould not be ſuſtained. The Zordgepelled the alledgeance, and fuſtain- 
ed the Inhibition raiſed and execute 4 0e- the appearand Heir of the Debj. 
tor, ſing thereafter he had ſeryed im{clf Heir tro him, and had {old the 
faids Lands, Ador. Oliphant, Alter. Belſhes, Hay Clerk, Vid: 18 Jas 
mary, 1622, Methvin, 


| eMcdowgall contra Aithin , July 8. 1623, 
| Cs Stuart, Relict-of James Start, called of Jernſalem, by her Bond gj- 
ven to John Aithin Litſter in Edinburgh, as Cautioner for her Father, 
is bound to pay as Cautioner foreſaid, the Sum of 500 Merks, this Bond 
is deſired to be reduced at the inſtance of Andrew Mcdowgal/ her ſecond 
Spouſe, upon this reaſon, becauſe the fame was made by her; after ſhe was 
Contracted/in Marriage with the ſaid 4ndrew, and after the Bohds of Mat- 
riage were Proclaimed in the Paroch Church of the Inch, in the Weſt- 
Countrey, which was the ſaid Andrew the Purſuer his Paroch Church, fo 
that after that Contra@ and Proclamation, ſhe could dono deed that might 
prejudge her, or the Purſuer now her Husband, with whom ſhe was then 
Contracted, without his conſent, The Lords found this reaſon not a rele- 
vant cauſe, which could take away the Bond, or prejudge the Creditor of 
bis lawful Debt, feing the Bond controverted was made in the Town of E- 
dinburgh ; where it was alledged by the Defender, that the ſaid Janet Sty- 
art dwelt and remained at the making thereof, and a year beforez and her 
privat Contract of Marriage could not prejudge the Defender, who knew 
not the ſame ; neither ought the Proclamation of the Bonds of Matriage, 
albeit made before the Obligation Libelled, to prejudge bim,being made on- 
ly atthe Paroch Church of the I»ch,and not withia the Church ot Edinburgh, 
where both ſhe and the Defenderthen dwelt. Likeas, the Deferder ofte- 
red to prove, that the ſaid Faret by the ſpace of a moneth after the date 
ofthe Bond, gave up her Bonds of Marriage with the ſaid Purſuer, to be 
Proclaimed within the Church of zdinburgh. This alledgeance was found 
relevant, and admitted by the Lords, for eleiding of the foreſaid reaſon; 
Gibſon Clerk, FYid: 29 January, 1633. Scot contra Brown. 


. Sheriff of Cavers contra Henderſon, Eodem die. 

N an Action of Redemption purſued at the inſtance of the Sheriff of Ca: 
vers, againſt Henderſon, The Lords found a Reverſion nall,which was 
Subſcribed by Nottars, for the granter of the Reverſion, and not by 
the Parties own hand, becauſe the ſame being made after the Act of Parlia- 
ment in OFober, 1579. it had not four Witneſſes inſert therein, at the uſual 
Clauſe in the end, viz, Before thir Witneſſes : In the which Clauſe the Lords 
found there ſhould be four Witneſſes inſert,ſpecially deſigned, that the Wits 
neſſes may be known,who were preſent at the Subſcribing of the Reverſion, 
or other Writ of importance 3 fo that they found, that the Writ ſhould have 
the whole fourWitneſles names, who were preſent at the Subſcribing, inſert 
and deſigned in theBody of the Writ,otherways theWrit to be null;and this 
Reverſion was found null,albeit there was two Witnelles inſert in the Body, 


who 


JMI 


's 
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who were ſpecially defigned,and albeit it was ſubſcribed by other two Wit- 
neſles, by and attour the other two which wete inſert; and in reſpect the 
two Subſcribing Witneſſes were not alfo inſert and defigned in the Bo- 
dy of the Writ, nor yet deſigned by their Sabſcription, thenfaid Reverſi- 
on was not therefore ſuſtained 3 and becauſe the Purſuer thereafter refer- 
red the verity of the Reverſion to the Parties Oath, he being yet on life, 
The Lords received the Oath of the Party to ſuſtain the ſame, and to ſup- 
ply the foreſaid nullity. AQor. Nicolſon & Belſhes. Alter, Haz Clerk. 


Fid: 17 June, 1625, Kinaldie contra Kadie, 4 Fly, 1654s Hume contra 


Hume, 


Thomſon contra Edgar, Eodem die. _ ws 

N a Purſuit by one Thomſor: contra Edgar, for making Arreſted Goods 
I forth-coming as belonging to umquhile Clement Edgar, Debitor to Thom- 
ſon the Purſuer, wherein a Decreet being produced, in which umquhile Cle- 
ment Edgar was found his Debitor, after the deceaſe of the which Debitor, 
it was transferred againſt Edward Edgar, appearand Heir, and Brother, and 
neareſt ofKin to the ſaid umquhile Clement, cognitionis cauſa, to the effeRt 
that the Creditor thereof might have execution, not againſt the Brother, and 
appearand Heir foreſaid , by perſonal execution, but contra bona defunt3, 
who was his Debitor : This Decreet being given before the Lords, but the 
Party abſent, was found null ſummatly int his Proceſs to make Arreſted Goods 
forth-coming, by way of exception, . becauſe there ſhould have been ſome 
perſon called hoc nowine, to repreſent the Debitor deceaſt, viz, either as 
Heir, oras charged toenter Heir or Executor, orrenouncing to be Heir or 
Executor to theDefunct 3 neither whereof being done, but only the appear- 
and Heir ſought, which was not enough, albeit called only cognitionis cauſa: 
TheLords would not ſuſtain the Sentence,ſeing in effectit was given without 
any Party called, and without any Defender to repreſent the Debitor.. Ac- 
tor, Cheap, Alter, Nicolſon. (Gibſon Clerk. Vid: 8 July, 1625, Stalker 
contra Nimmo. 15 June, 1626. James Stirling, | | 
BEST: Arnot contra Hume of Manderiton, Julyg. 1623. Gu 
Hm having recovered Deereet againſt the Executors of one Hume, for 
; payment of a Sum adebted by the Defunct, after he had denounced 

the Executor tothe Horn,by vertue of that Sentence,and ſought their Move- 
ables to habePoynded them,& finding nothing,neuherMoveables,nqrLands 
of the Executor Poyndable, or to be Compriſed : Thereafter Arzot purſues 
eManderſtovy, who was Cautioner for the Executors, in the Confirmation of 
the Detun3s Teſtament, to make the Goods forth.coming, for fatisfa- 
ion of this Sentence, wherein the Cautioner who was conveened, com+ 
peared, and alledged that all the Goods and Gear,contained jn the Teſta« 
ment, was exhauſted by a lawful Decreet recovered debito tempore, before 
the Purſuers Sentence, at the inſtance of another Creditor, for a . lawful 
Debt of the Defun&s, to whom payment was made, This Exception wag 


found relevant by the Lords; albeirthe Purſuer Replyed, that it could not 


be admitted againſt the Decreet landing, obtained at his mſtance, againſt 
the Executors which Reply the Zord: reſpeRed not, ſeirig the Cautioner, 
could not be prejudged by that Decreet agaihſt the Execators,. wherein he 
was neither Party called, tior conveenied, and he could not by that Sentence 
Inter alios. be prejudged of his lawful defences, ſpecially ſeing he inſtantly. 
yerified the ſame, without delay, .which was found ſufficient to abſolve the 
Cautioner ; For the payment made conform to the Senterice, was a fulfil- 
ling' of that, wheteto the Cautioner was bound, and being once done ant 
I 4 performed, 
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performed, he could not doit over again, and fo thereby was freed of his 
Cautionry, and which wascompetent to him to alledge, albeit the Execu. 
tor ſhould omit the ſame. - This Deciſion ſeems contrair to the Deciſion 
made betwixt Wood of Grange, and the Executors of Ker, and their Cay. 
tioner, whereof mention is made 4 March, 1623. and 5 December I623, 
Rocheidz except that in that Decreet againſt the Executors in that Proceſz, 
the Executors compeared, and proponed that exception, and ſuccumbeq 


therein, which was not here alledged by the Executors, Actor. Nicolſon, 
Alter. Belſhes, Gibſon Clerk. Tous, 


Edmiſton of Wolmet contra July 1c. 1623. | 

N this Action of Edwriſton of Wolmet contra whereof the Title of 
this Purſuit was a Seaſin of a Tenement of Land within Zeith, which 
being quarrelled by theDefender upon nullity, becauſe it was not Regiſtratin 
the Books of theClerk-Regiſter,conform to theARof Parliament in a»nor619, 
The Lords repelled the alledgeance, and ſuſtained the Seafin, becauſe it way 
of a Tenement within Leith, which albeit it was not within a Burgh-Roy. 
al, and holden Burgage, that thereby it might have the priviledge of the 


Exception, contained in the A& of Parliament, which is conceived in favour 


of Burghs-Royal : Yet in reſpe& of the conſuetude and perpetual cuſtom 
of giving of ſuch Seaſins by the Baillies of Edinburgh, and that never any 
was in ule to be inſert in the foreſaid Regiſter, and of the dangerous con- 
ſequence, whereby many ofthe Subjects Rights would fall, if this nyllity 
ſhould have place. . Therefore the Lords (uttained the Seafin, but never- 
theleſs they declared, that if the Excipient would alledge, that it was, and 
is the cuſtom in Leith to Regiſtrat Seaſins in that Regiſter, that they would 
ſuſtain the alledgeance, Hay Clerk, Yid: 13 Novemb: 1623. Marſhall con: 
tra Marſhall, 


M*kay contra L. Skelmurlie, Eodem die, * _—_ 

N an Aion purſued be an Highland-man called atkay , againſt rhe 
L, of Skelmurlie, for payment ot the Duties libelled , pertaining to the 
Office of the Crownry of ©Arran, wherein the. Purſuer- was Inteft, and 


which was Lybelled, to be reſting and owing by the ſpace of 3o Years, 


preceeding the intenting of the Cauſe zand were ſpecially condeſcend yearly 
to extend toa ſpeciall quantity acclaimed, and whereof the Purſuer alledged 


Poflefſion, ſundry years before the years lybelled, The Lords found no 


Aion ought to be granted for the ſaids Duties, of the aids bypaſt Years 
acclaimed: the Purſuer having confeſſed in his Summons, that he wanted 

offeſſion during fo long a ſpace; In reſpe& it was a Peparative of anevil 
| ur , to induce a Seryicude upon the defenders Lands and Heretage; 


_which might tend to evict the whole Lands , for the Purſuer acclaimed in 


his Summons as due to his Office, a ſpecial quantity to be yearly payed 
for every Horſe, of each Plough oft Land within the Ifle, viz, halt 


Lippy of Meal, and half a Lambz which the Lords tound ought not to 
be ſuſtained, ſeing albeit the Purſuer was Infeft in the Office of Crowary, |, 


yet he had neither Infeftment, nor other Writ nor Conſticution, which 
might furniſh and give an Aion. for the ſpecial quantity acclaimed, and 
therefore would nor ſuſtain the Purſuit for the quantity, to be praven by 
Witneſſes, except the Purſuer would prove the ſame, either by Intefrment, 
bearing that quantity, or by ſome conſtitution, or other lawful Writ, which 
may prodnce Aion for the ſame. quantity,” and that that Writ were 
ſhown and Produced for the Title of the Purſuitz and this was found con» 
cc;aing the bygone years acclaimed, but concerning that part of the Sum 

mons,' 


UMI 


- 
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mons, whereby the: Purſuer delired the Defender to be decerned in time 
coming to pay that quantiey, -it was not decided,. . Aftor, . Alter. 

Scot Clerk, FY1d, rhe next day betwixe theſe Parties, 

M*Þay contra L, Skelmurlie, , 15 Fuly 1623, <<: 

N this fame Cauſe concerning the Office of Crownry inmediatly before 
] mentioned, the Purſuer having'paſt from the bygone years acclaimed by 
his Summons, and infiſting only for Payment in time coming, in reſpe& of 
his Intefement, and that his Summons bore, that conform to his Inteftmenr, 
he was in continual Poſſefſion , and his Predeceſſors of that Dutie libelled 

aſt memory of man, « The Defender contending that that Pofſefſion tend- 
ing to lay on a great Seryitude upon the Defenders Linds, wherein he and 
his Predeceſſors were Inteft without all thraldom , which ought not to be 
prejudged by his alledged ule and Poſſcffion, ro be proven by Witnelles, 
buc required a more ſolemn probation by Writ , as (aid is, ſpecially ſeing by 
the paſſing from the 3o years lybelled , the Purſuer confeſt the deſuctude 
of that Poſſeſſion acclaimed, ſo that after (6 long contefſed want of Poſlefii- 
on, the Ation ſhould not be ſuſtained, by __ any preceeding Poſle(- 
fion to be proven by Witneſſes, to interr tke forſatd Servitude, The Lords 
ſuſtained the Aion fot time coming , thz Purſuer proving by ſuffici= 
ent honeſt, and unſuſpe& witneſſes to be Examined in Preſence of the Lords 
that the Purſuer and his predeceſſors has been in continual poſlefſion , of 
receiving of payment of the fame. Duties lybelled, from the whole reſt 
ot the Heretors within the Iſle of 8ute , at the leaſt trom the moſt part of 
theie Heretors of the Lands ; continually paſt memory of man, and to. the 
very Date and time of the intenting of this Cauſe: Aad chat ficklike he 
Proving , that he and his predeceſfors were in Poſſeſſion of receiving alfo 
the ſame duties, from the Heretors of rhe fame Lands, for the which the 
Defender was conveened continually , preceeding the years Iybelted, which 
he had paſt from, paſt memory of man before the aids years ; which 
pointe, the Lords tound the Purſuer ſhould be holden expreſly to prove; 
and ſo tuſtairied the Aﬀtion. Yid, t1 March 1634; Sheriff of Galloway, 


Anderſon contri Anderſon, Eodem die, -- | 

JN an Attion, Anderſon contra mw tor delivery of Writs, and Obli-, 

gations to the Purſer, as Heir to the DefunR, ro whom the Obligation 
Was made, The Lords found, that an Obligation made upon borrowed 
Money, to be payed at a Tertm, before which Term of payment the Cre- 
diror died , remained an Heretable Bond, and ought tobe delivered as per= 
taining to the Heir of the Detun&,. and not to his Executors, becauſe the 
ſame contained a Clauſe therein, whereby the Debicor was obliged by the 
Bond, to give a preſeac Infeftmenc of Annualrent to the Creditor, at the time 
of the Bond, which Clauſe not being conferred to.be done, ia cafe. of 
failzie of Payment of the prigcipal Sum , at the Term appointed, but the 
Debiror being obliged in the mean time, before the Term, to give the 
ſaid Infeftment , albeit ho Infettment: followed, yet the Bond thereby re- 
mained Heretable, Actor, Nzcolſon younger, Alter. Nicolſon <lder, Gibſon 
Clerk, ; This appears to diſagree a little from a Decifion, Wallace contra 
M*dougal , whereot mention is made, 12 Feb, 1623, Except that in this 
caſe the Claufe to give Infeftment is not pur off ill failzie of payment, 
bur preſently to be taken, Yid, 8, Fan; 1624. Collonel Henderſon, 26; F:b. 


1629, Dowglas, penult Func 1624. Edzar contra Haliday, and the Calcs 
following there, 


&s ' xt $7; 
th Cranftow 
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ib Cranfion contra Hume," July 18, 1623. 7 2805; 
N an Acion for Exhibition and; deliverie of a Tack, purſued at: the 

I Inſtance 'of Fames Cranſton Aﬀtgney to Fohn Hume , who was (eryeq 

general Heir to him, to whom the Tack, was ſet, viz., 'to the E. of Dy. 


bar againſt John Hume of Slegden as Heir of Couqueiſh to Sir Georg, 


' Hare of ManderFoun; for inſtructing of the Purſuers Title, the Retour Was 
produced , whereby the ſaid John Hume was Served Heir, betore the Sherig 
of Roxburgh to the Defun&, which Retour the Lords found null -ope 2g. 
_ ceptionis, becaule it was alleged that before that Service, there was Advacg. 
tion raiſed at the Inſtance of the Oye of the E, of Dumbar, tor Adyg. 
cating of the Brieves, whereby the ſaid John Hume deſired to be Seryeq 
general Heir to him, before the Baillie of Lapderdale, by the which Adyg. 
cation hot only was the@Baillie of Lauderdale diſcharged, but alſo the ſaid Joby 
Hime purchaler of the Brieves, was diſcharged and Summoned, he being per. 


ſonally diſcharged to proſecute the ſaids Brieves, impetrat to be ſerved beigre. 


the ſaid Baillie, as the Advocation ſhewen to the Zorgs bore; whichthe Lorgs 
found to make the Retour null, ſummaily by way of exception, albeit the 
Party replyed , that his Retour being a ſentence ſtanding, could not þe 
tound null, but by way of Reduction and alſo that the Advocation could 


not be of that force, foralbeir it ſhould be here received and diſputed, as ing 


Reduction, to anull the Retour, ſeing by the Advocation the Brieves tohe 
Served, before the Baillie of Lauderdale, were only Acyocat, and thit 


Jhdge only diſcharged; ſo that the Intimation made to the+party of the 


diſcharge of the particular Brieves , to be Served before chat Judge, 
could never be of Force, to ſtay him to proſecute, or to intent a ſet vice before 
another Judge, of whom no mention is made in the Advocation , and the 
Party inſiſting thereih afcer that diſcharge, cannot be found to be Cone [prey 
mandato juditis, ſeing that Command was obeyed, the Purſuer never 


having impetrat any ſuch Brieves before that Judge at any time, and the Dif-. 


charge cannot be turther extended than it bears, nor enlarged beyond that 
which the Parties (elf ſought, who ctaved not the Purſuer to be diſcharged gf 
all Serving, of himſelf Heir before any other Judge, as he might have done, 
and would have been alſo granted, if there had been found any reaſon fo rhe 
ſame; and ſo he omitting to ſeek the ordinary Remeid, that» Advocatfoy, 
as it 1s craved and granted, cannot be obtruded to ahull his Service, eſpech- 
ally regard being had to this, that the Adyocation of Breives is not allow. 
able , neither is there ay relevant canſe ſet down in the Advocation, 
whereby the Brieves could have been impeded to be Served : which An» 
{wer was repelled by the Zords, ſeing they found after that the Party was per- 
ſonally diſcharged, albeir to proceed before one Jutge, yet it was not Jaw- 
ful for him to proceed or Serve thereafter before any other, except the Patty 
who raiſed that Advocation, had been warned thereto, but the Service of the 
Brieves thereafter was Eluſorie of the former diſcharge, and was deduced 
Jpreto mandato, and therefore null, Afor, Ayton, Stuart & Craig, Aiter, 
Hope & Nicolſon, Gibſon Clerk, Vid, Fauly 1$, 1627, 
Pb Maxwell contra L, Weſtraw, , Fuly 19 1623. 44 
Ef was found by the Lords in an Attion of Removing, purſued at the ine 
ſtance of Fames Maxwel, Nonatar to the Forſaulture of the Jaſt Lo, Max+ 
wel, and who thereby was Iofeft iti certain of his Lands, againſt the L, weſt- 


raw, that the tryal preſcribed by the Act of Parliament in Augu## - 58 4. 


Anent the fotfaulred perſons being in poſlefſion of the Lands , diſponed ty, 
the King, by the ſpace of five years, might be deduced, when Litiſconteſtation 


was made inthe Cauſe; and chat tuck Tryals and Precognitions needed not, 
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to preceed the Intenting of the Aion) ARor, Hope & Cunninehams? 
Alter, Nicolſon & Oliphant, Gibſon Clerk, | 
| Salmond contra Lindſay, Fadem die. peivdh, an 

N a Suſpenſion Salmond contra Duncan Lindſay; The Lords found 2De- 

creet given by the Baillies of Zeirh, againſt one who became Cautioner 
for another perſon, who was Arreiſted by the ſaids Baillies, to Anſwer for hint 
2s Law will, tobenull, ſummarly by way of Suſpetifion, becauſe the Baillies 
of Leith were but Baillies of a Burgh of Barony; and the Lords fobnd, that the 
priviledge to Arreſt or Incarcerat any perſon, while Cancion was foundtoan- 
{wer as Law will by them, was only Introduced in favours of Burgeſles &f free 
Burghs-Royal, whoſe Magiſtrats might only do the fame, and that that privi- 
ledge was not Gompetent to any Burgh of Barony, or any other Mapiſtrat, 
in other places , which were not EreQted with the priviledges of Burghy 
Royal, | | 

Sibbald contra Procurator Fiſcatof St: Andrews, Bodem die. © | 

N an AQtion of Suſpenſion, Sibbatd contra the Procurator- Fiſcal of the 
[ Commiſſatiot of St, Andrews. The. Lords found, that where aman dies; 
=. leaving' behind him his Wife with Child, wha bears a Bairn, albeit the 
Bairn ſhould live but one day, that the Fathers Teſtament dative being de. 
ſired to be given'up,and Confirmed upon Charges of the Procurator; Fiſcal, 
as uſe isz and where there is no Teſtament Teltamentar, although the ſaid 
Teſtament dative ſhould not be Confirmed,many years aftet the death of that 
Bairn,who once lived,it ſhould thole-and bave a threefold Diviſion, and that 
the deceaſt Bairn ſhould not be prejudged in his own third part, not of nd 
other part of the Dzfunfts  third,* which might fall. to him by the'Law; 
AQor. Aiton, Alter Abfent,Gibſon Clerk, Fid. uit. Fan. 1633. Wilſon contri 
Nicolſon; | br 3 ot | | 

TT . Ker contra Foulis, Joly 24. 1623. | 

LN an Aion betwixt Sir, William: Ker, and Mr. Robert | Foulis , fot 
payment of the Mail of a Chamber within Edinburgb.. The Lords found, 
that a Poſleſſor of any Land,or Dwc<lling-Houſe within Burgh,may remove 
and give over the ſame, aſwell before the-Term of: Martinmaſs , as before 
IV bit ſunday, Likeas they found, thata Wariiing may. be made by the Here- 
tor, or others having. r1gat to the Land within Burgh, to remove theree 
from, aſwel before Martinmaſs, as betore the Term of: Whitſunday. Actor; 
Strart. Alter. per ſe. Hay Clerk. Y:d.,. Fuly:7.11626, Guthry contra Guthry, 
R -...-; Sixart, contra Fleming, Kodem die-+ |. etal each; 
N an Action whereby 3; 5. | - Stzext. natural | Son to, um» 
quhile James Start. Provoſt of Glaſgow, purſued. Fleming, Relidt and: 
and Ezecutrix to, his ſaid umquhile Father, for payment of the Sum of tour. 
hundred. Merks, contained in a Bond: made by the. Father to the Purſ, erg; 
which Bond bare, tobe granted by the. Father for;Loveand Faygur of his, 


2 


Son, and, was delivered by the. _ Father to. a third Perſon, ; ta. be. 
keeped,; anddelivered. tothe San, after the Fathers deceaſe,, T be 
compeared, and alledged Abſolvitor,becauſe that, 


»* *% 


o 
- 


DeſunG gyer thereof in his own tjme,in. fo far. the- Father, for the ſame, 


Catiſe of Love and Fayour,had given to bis Son Infeftment of nAn altent 
of bfty Megs Redeemable by* payment of the Hke Saeh Sv | ol ig this. 
Bond,ziE. Four hundredMetks; d8d'Which Antudlrenr; was thefeatrer re. 
deemed by the Father; and the Sutin payed to the Sou; all which was 


after theTerd contajted 4it' the Borid/towTybelleckand thetef5t6F+t Miſt be * 
eſteemed an' Implemenc*of 'this Bot a, done aſte#the Tetttt Fe . 
Wi 
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ment,. appointed thereto, and the Sum being alike, and the Cauſes of both 
the Securities one, and being done by the Father to his Son natural. This 
Alledgance was repelled by the Lords, and they found, that the poſteriop 
Security took. not away the firſt, ſeing the Jaſt made had no relation tq 
the firſt Security, nor mention that it was given in fatisfation and fulfillin 
thereof, and that the laſt Security was of a different nature from the firſt, 
being an Infeftment of Annualrent of fifty Merks, and that the firſt Bong 
was conſigned by the Father, tothe Sons uſe, which he might have reeca]. 
led, and taken back in his own time, and-not doing the fame, it behoyed 
to remain an effeCual Security to the Son,ſfeing both theSecurities might ſub. 
ſit, which is to be conſidered,ſeing he was his natural Son only,and fo might 
appear, not to have the benefit of both Securities, as poſſibly the lawful 
Son might have claimed. AQor. Mowat, Alter. Hope. Scot Clerk. Fid. Fe, 
4. 1623. Guild contra Guild, Feb, 25. 1624, Captain Wiſhart. Novem, 13, 
1624. Wallace of Elderſlie, March 3. 1629, Carmichael, 
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Hay contra Keith, July 35, 1623. ' 
FY an Aion purſued at the Inſtance of ' Hay Son to the old ] 
Lady Errol, Afſigney conſtitute by her, to the Duties and Farms of the t: 
Lands whereof ſhe was Liferentrix, of the Cropt 1616, Againſt Nathanie ” 
Keith, who having the gift of Eſcheat of the Tennent, Polleffor of that B 
Land, by vertue whereof, and of a general Declarator obtained thereupon, # x 
and of a ſpecial Declarator thereafter following , was conveened, as he fa 
who had intrometted with the Corns,growing upon the faids Lands, by 
vertue of the Eſcheat of the ſaid Tennent, to make payment to the Purſuer, 
as Aſſigney tothe Maſter of the Ground, of the Farmgof that year, where ] 
the Tennent was addebted,ſeing he had meddled with the Fennents whoſe 
Corn, growing that year, The Lords found,that albeit the ſaid Donatar had h 
not intrometted withthe ſaid Cropt, & the Fennents growing Corns, the year | © 
foreſaid,by his immediat Intromiflion of the Ground, but that any Intromilſion b 
which he had, was by vertue of a ſpecial Declarator, obtained againſt ſome fc 
other Perſons, who were purſued,as intrometters with a ſpecial quantity of the 
Rebels Corns,and againſt whom he had recovered Sentence, for the Prices of 
the Corns,ſointrometted with by them, that not the leſs the Donatar remained 
obliged to pay that years Farms,to theMaſter of the Ground, of the readieſt of 
that which was contained in his Sentence; in the Farms of the which Cropt, ] 
the Maſter was found to be preferred to the Donatar, or toany other Cre- 
ditor of the Farmorers,albeit he had poynded the fame; & notwithſtanding fu 
that the Maſter of the Ground had uſed, and done no diligence againſt the V 
Tennent for his Farm, and there had interveened divers years thereafter 0! 
ſince the Cropt controverted,and before the obtaining of the Donatars Sen be 
tence, arid payment by vertue thereof, viz. Seven or eight years, during al 
the which ſpace, the Maſter 'did nothing to recover payment of the Farm; le 
which wasnot reſpeCted by the Lords; tor they found, that the Cropt, and.  *! 
Corns growing that year, 'remained ever affe&ed, and ſubje& to the Maſter fe 
for that years Parms,wherem he ought to be preferred to all Creditors of t 
Donatars. A&or. Lermenth, Alter. Hope & Monat. Hay Clerk. Fid.: Feb. 3. P 
1524, betwixt thir ſame Parties, and xs, March, 1624, Sir John Carney. f 
E. Nithſdale contra  Fodems die. | | 
Nith/dale Infeft as Heir to his Brother purſuing Removing frorn certaitt 
.: Lands, theDefenger compearipg, and Alledging an Infeftment grants, 
ed by the KINGS Majeſly to him, proceeding upon the Forfaultry of the 
Purſuers, Brother, and: Poſſeſſion conform thereto. The Lords repel 
Ig 
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this Alledgeance,becauſe the Purſuer Replyed, that the Forfaultry where- 
upon the E-xcipients Right depended was reduced; which Reply the Lords 
found relevant to bereceived inthe Proceſs ſummarly, but any ReduRtion, 
to take the Defenders Right away, flowing from the Forfaultur, notwith« 
ſtanding that the Defender Duplyed, that in the fame Parliament wherein 
the Fortaultry was reduced, there was an expreſs A& nfade, that what was 
done in that Parliament, ſhould not prejudge particular Partes, viz, The A& 
Salvo Jure Cujnſſibet; and fo he being a Party, having intereſt, and not 
called to that ReduQion, of the Forftaulture,cannot be prejudged 3 which 
Duply was repelled, AQor. Hope. Alter Belſhes. @ibſon Clerk. Vid. Decem, 
10. 1622. E, of Rothes,Penult, June 1627. John Stuart, and Peb. 7. 1627, 
John Stuart: ult, March. 1627. Lo, Balmerinoch, Novem. 27. 1621. E. 
Nithſdale, July 23. 1624. Lo. Harris, July 23: 1629, Patrick Whitelaw, 
July 2.7. 1626. Finlaſon contra Cunninghame, 


E. Errol contra L, Buckie, Bodem dje. 

N an; Adtion betwixt the E, Errol and Buckie, The Zords found, that 
nothing could be Compryſed, but Heretable Rights, and Writs con. 
taining Heretable Securities, or Writs which were Real Rights, as Tacks, 
or Writs concerning Real Securities, as Bonds to fet Tacks, afid that no 
Bond of Moveable Sums, or other Moveables might be Compryfed. AQor 
Nicolſon.” Alter. Hope, Gibſon Clerk. Yid. Feb. penult, 1623. Betwixt the 

ſame Parties. March 22, 1623, L. Braco, | 


| contra Eodem dit, | 
N an Action contra for Redempti-« 
on of Lands, the Defender compearing, defired the Money to be ex- 
hibited before the Lords, that be be not fruſtrat thereof; and thereafter was 
content ,that Sentence ſhould paſs. The Lords found the Purſuer could not 
be compelled to exhibirte the Money, ſeing he had Configned the fame,con- 
form to the Order of the Reverſion, and could not be further compelled, to 
conſign the fame before the Zords, and to take it up where he had confign- 
ed it the time of the Order, ſcing the Order was not quarrelted. Actor; 
Alter. Belſhes. Vid: Decem: 9. 1631. Grierſon contra Gordon, 


Lo. Rawſay contra E. Lothian; Eodem dig. = 

N a Declarator of Liferent, purſuedat the inſtance , of the: Lord Ramſay, 
againſt the E. of Zotbiar, for certain Lands, holden by him of the Pur. 
fuer : The Lords found, that albeit the Lands whereof the Defender was 
Vaſlal to the Purſuer, was Liferented by one poſlefſingthe Liferent holden 
of the Superiour, and that the Defender was relaxed before year and day 
was expired, after the Liferenters Deceaſe, by whoſe Deceaſe the Defender - 
alledged, that he became only effeQually and profitably the Purſuers Vaſſal, 
ſeing he alledged, that he could not be counted his Vaſſal, but from the 
time of the Liferenters deceaſe, yet nevertheleſs thathis Lifcrent of theſe Lands 
fell,by his Rebellion year and daygalbeit the Liferenter was living, and that 
the Profit, which might belong to the Superior, bythat Rebellion, was Suſ- 
pended, only ſo long as the Liferenter lived : -Likeas, it was allo found, 
that the giving of a Precept by the Superior to theVaſlal, for Seaſing of him} 
m the Eands holden of him, ſpecially being a Precept for Obedience 
of # Retour, prejudged-not the Superior in the Caſuality of the Vaſſals Life- 
rent, belonging to himy by the Vaſfals being at the Hotn'year and day bes” 
fore the Precept, which Precept derogated nothing to'the Superiof 6f that | 
Right of Liferent of the ſaids Lands, contained in” the Precept, acquired. 
t& hin# by the Vaſlals rebellion year and day before the Predcepr.. "_ 
K F alſo' 
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alſo it was found, that an Infeftment granted by the Vaſlal to another 
Perſon, who had acquired the Heretable Right of the Lands from him, 
and Poſſefiion conform thereto, upon Cauſes onerous; and after the Pre. 
cept granted by the Superior, for Seafin of the Vaſlal, was not a Right, 
which could prejudge the Superior of his Liferent foreſaid, albeit it wag 
alledged for - bim, who had acquired the foreſaid Right and Poſleſſion 
from the Vaſlſal , that he was in boa fide to bruik conform tg 
bis Right, ſeing he ſaw the Precept ſubſcribed, given to his Author, 
and Scafin and Poſſeſſion in rn py wn ty thereto, which continued 
ſo in his own Perſon unquarrelled, by the ſpace of many years, whereby 
he was in boxa fide to ContraR with him, and ought not to be prejudgedin 
his Right lawfully acquired, which was repelled.. Ator. Hope & Nicolſon, 
Alter, Belfbes & Foulis, Hay Clerk., Vid. March 9, 1624. Douglaſs, _ 


K. Thefaurer contra Monteith, July 29. 1623. 2 - (int 
N an Action betwixt'the King's Theſaurer and Robert Monteith, for 
Suſpending of the: Charges execute againſt the ſaid Robert, for payment 
of his Duties of Egliſhaw. The Lords found, that a Diſcharge granted to the 
ſaid Robert,by one who was Chamberlain at the time of the payment of the 
yearsDutygwhereof theTerms of payment was none of them come, the time 
when theDiſcharge was granted,could not liberat him of that years Duty; 
and ordained him to pay the ſame again, notwithſtanding of thatDiſcharye, 
Reſerving to him hisARion of Repetition,againſt the alledged Chamberlay, 
giver of the Diſcharge, prot de jure, AGtor, K, Adovcat. Alter. Moat, Hy 
Clerk. 
| E.. Mariſhal contra John Keith, Eodem die, | 
N arl Aion, of Redemption hetwixt the E. Marſhal, and his Brother 
[| Jobn Keith. The Lords found, that an Afſignation to an Order of Re- 
demption, which was uſed by umquhile E. Mariſbal, Father to the E. now 
Purſver, conform to a Loveatica which was perſonally granted to himſelf, 
and to the whichOrder ſo uſed by him,before his deceaſe,theE. hisSonPurſuer 
was thade Afſigney by him,albeit theReverſion was not granted toAfligneys 
and upon the which Order the Afligney thereto ſought Declarator, It'wis 
found, that this Aſſignation needs not to be Regiſtrat,in the Clerk'of Regi- 
ſter's Books,conform to theOrder preſcribed anent other Writs,by the Ad of 
Parliament, 1517. Under the which A&, theLords found,that this Aſſigns 
tion, or the like Afignations, to Orders of Redemption, was not compre 
hended,and-that the A& extended not to the fame. AQor. Nico/ſon, - Alter, 
Hope. Gibſon Clerk. Vid. March 3: 1630. Murray contra Myles, Nover. 23, 
1626. Turnbull contra Scot, 


| ini Stuart contra Fleming, Eodem die. 

IN an AQion betwixt Zohn Stuart and Fleming. The Lords fond, that 
2 Bond bearing to pay, Annualrent, albeit ir had not a Clauſe of Infeft- 

ment, was of the nature of an HeretableBond, and was not a Moveable Bond, 

Vid, penalt Fune, 1624, Edzar contra Halliday, 


Nicolſon contra\Baillie and Whitlaw, penult Fuly, 1623, 


I an Aion of ReduRion of a Compryſing, purſued at. the. inſtanceof 


Mr, Thomas Nicolſon Advocat, againſt Robert Bailie and Patrich Whitr 


law. The Lords found this a relevant reaſon of nullity againſt the Come, 


pryſing, viz. that the Compryſer had continued the payment of the Debt 


and Sum,, for which;the Compryſing was'deduced,; unto the Term of Mare. 
tinmaſs 1619, and that he had denuaced the Lands to be compryſedin Sep-. 
tember preceeding z inreſpeR of che which Denuaciation, made hetgey the 
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Term of payment, the Compryſing was null, and behoved to falf ;-which 
Reaſon the Lords found relevant,notwithſtanding that the" Defender alledg= 
ed, that the Denunciation made preceeding the Term of payment, could 
not make the Compryſing null, ſeing the Compryling it ſelt -was not led 
till atter the Term of Mart:nmaff was by-paſt, no more than an Arreſtmenr 
could be null, which was execute for any Sum, whereof the Term of pay- 
ment was not <ome, the time of the Arreſtment : Which Alledgeance was 
repelled by the Lords, ſeing they found no part of the Proceſs of Compry- 
fing, could lawfully be deduced before the Term of Payment was by-paſt of 
that . Sum, tor which the Compryfing was-led; for the Denunciation is 
a part ot the Exccution, jooen = Poly 
In.this ſame Proceſs, this alſo was foiind a relevant Reaſon of nullity a» 
g2inſt. the Compryſing, vis, that by the ſame, the Parties againſt whom 
the Compryling was led, were ſummoned by the Execution thereof; to hear 
the Lands compryſed, betore lawtul ſearching and ſeeking of the Parties 
Moveables upon the Ground of the Lands. This Reaſon was alſo found re= 
levant,for the Lords found, that the ſearching and ſeeking upoh the Ground 
of the Lands,inten/ed to beComp:yſed,ought to be made,anhd ſhould preceed;' 
betore that the Party could be ſummoned to heat the Lands compryted, and 
before any denunciation thereot was madezneither was it ſuſtained, nor tound 
ſufficient,ro maintain theCompryfing,that cheOfficer had (carched and ſoughr 
at Grantoun and Edinburgh, and where it was moſt probable, that the Parties 
Goods would have been, againſt whontthe Compryſing was led, if they had 
any; and tho the Compryfing bore;that that ſearching preceeded the Charge; 
and Summoning of the Party z. and alſo that he had'ſearched and ſought up- 
on the Ground of the Lands compryſed, upon the Morning after the Party 
was ſummoned, which the Detender alledged to be ſufficient, to ſuſtain the 
Comp: yſihg,. the {aid ſearching being done betore the Charge, at the places 
foreſaid,and. npon the. Ground of the Lands compryſed,; immediat]y aſtet the 
Charge, ſcing that execution of ſearching is not a material point, at the leaſt 
not neceſſary to pjeceed the Charge,it it: be agy time nſed before the Com« 
pryſing, and before the Ad be.made compleat : Which Alledgeanve; was 
repelled by the Lords, tor they tound, that the ſearching upon the Ground 
ot the Lands intended to. be compryſed, ought to preceed the Charge, and 
Summoning of the Party; neither was ir, ſufficient,albeit it was done.upan the 
morxow.atter the Party was chaiged, and before the Compryſing, .ſeing they 
found it ought to preceed all the Acts of the Compryfing, and. this was, 
found, albeir the Lords conſidered, that. this kind of Execution, was but an 
Execution, meerly conſiſting in Formality, and not otherways material, ſeing 
Compryfings will not be recuced or annulled upon.any contrary Reafon,vis, 
where a Party would libel a Reaſon, thar there was Goods and Gear poynd= 
able upon the Ground of the Lands appryſed, the time when the , Officer 
ſearched;which theLords acknowledged would not be, nor is no re{evant cauſe 
to annul Compryſings. , Actor, per ſe. Alter, Cunninghame. Gibſon Cletk.) 
Vid. 13 Decemb, 1623. L, Ley contra Stuart. 29 Fanuary 1624, Heppringle: 
contra Mark Ker, 20 Nevemb, 1624, Forſ jth, 1 March 1623, Bamilton of 


Blair, Ig Novimb. 1623 Ker contra Paterſon, 5 Feb, 1624, Wood cOlitta 
Waddct, and the Cales there cited, | 


47...  ». » Marſhal contra Marſhal,” November 13,1623, © ' vt + 
}N an Action of Transferring; Marſhal contra Mar ſhat.' ;The. Lords ſuſtained 
 -a Seaſin produced; to verifie the Detender to be Heir. to his Predeceſlor, 
which.was given to him by, Heſp and Staple, by the Baillies of. Kirkealgje,; 
of a Tenement of Land in Kirkcaldiezwhich Scafin the Lords tound ſufficient, 
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to prove the Defender Heir,albeit that it was alledged,that it could not prove 
wanting an Adminicle, being only the Afertion of a Nottar, and no Re- 
tour,nor other Warrand produced tor giving thereof, And w here it was An- 
ſwered by the Purſuer, that Kirkcaldie was the Kings free Burgh, and that 
the Form in all Burghs was to give Seaſins, after this manner, without any 
other Adminicle. The Detender Duplyed, That albeit X#r kcaldie had 
the priviledge of the Kings free Burghs-Royal, yet they ho!d nor their 
Lands, nor the Town, of the King's Xajeity in Burgage z but they hold the 
ſame of the Prince, as Lord of Dumfermling z fo that Scafin ot the Lands, fa 
holden, could not be given without ſome Watrrand or Admincle, albeit the 
King granted to them the liberty of a Burgh, which altered not the holding 
of their Townand Lands z which Alledgance and Duply was repelled, in 
reſpet the ſaid Seafin was the Defenders own Deed, whereupon he himſelf 
had taken Inſtruments,and ſo could not oppoſe to the ſame z -and tor the (ame 
Reaſon they repelled this other Alledgance, whereby the Detender quarrel- 
led the Sealin upon nullity, tor nor being Regiſtrat in the Clerk of Regiſtas 
Books, becauſe that Alledgance was not competent, but to a third Party, 
who had a fufficicnt Right in his own perſon, as is expreſt in the A of 
Parliament anno 1617, which is the ground of the Alledgance, far leſs 
could the Excipient impugn his own Right, The (ſame decided, Yd. 25 
March 1623, Le Dunipace contra his Tennents. 10 Fuly 1623, L. Walmet, 
20 Fannary 1625, Elphingſton, 

In this ſame Proceſs, the Lords found an Obligation of x00 pound null, 
which was ſubſcribed by a Nortar and four Witneſſes, beciu'e it was nor 
ſubſcribed by two Nottars, and found ary Writ bearing 100 pound, and 
above to be a matter of importance, and would not ſuffer the Party, to re» 
trinſh the Obligation to any leſs quantity, inferior to the Sum therein ex+ 
piefled, Actor, Lermonth, Alter, Aiten, Scot Clerk, Fid, alt Fanaary 
1623. Fotheringhame contra Watſon, 19 Decemb, 1629. Elliot contra Nore 
tox,. 


Hamilten contra Dick, November 19, 1623, 
Ir George Hamilton of Blaikbarn tor Debt owing to him by one Ramſay; 
is made Afſhgney by the (aid Debitor, in and to the Durics of certain 
Lands, addebted to him by one Dick, Tennent and Pofleffor of the ſame 
Lands of the Cropt 1621 z and upon that Affignation, purfues Dick Ten- 
nent for payment thereof : In the which Proceſs compeats one Bruce, who 
was Heretor cf the ſame Lands, and produces his Heretable Right, and 
alledges, that conform thereto, he ſhould be payed by the Tennent of the 
Duties of the Lands, and not Ramſay, nor the Purſuer his Affigney, eing 
Ramſey had never any Right to the Lands, and ſo could not have the Du- 
ries thereof, and he not having Right, he could not make any eff<Qual 
Right to the Purſuer,nor to any other, The Lords repelled the Alledgance, 
and found, that the Duties of the Lands of the Cropt 1621 controverted, 
ſhould be payed to the Purſuer, Afﬀigney conſtitute thereto by Ramſay, al- 
beit Ramſay had no Right to the Land, bur that the Right remained inthe 
perſon of Bruce the Excipient, becauſe Ramſay was in poſſeſſion and uſe of up- 
lifring of the Duties of the ſaids Lands, by the ſpace of nine or ren years 
res , this year controverted, from this ſame Tennent Defender ; and 
ſo his poſſeſſion could nor be interrupted, but by a Warning, or ſome other 
ſuch lawful Deed; which not being done, the Tennent oughe to pay hint 
or his Affigney, the year libelled, as he was in uſe to pay the years preceed- 
ing, and the Excipient who was Heretor, might interrupe the ſaid poſſeſſion 
when he found time,, but uncill that time, Ramſays poſſeſſion ought wY 
continued, 
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continued, This.was found by:the:Lords notwithſtunding-rhat BYpre the He- 
_—__ that, aneiwho, had) no Right coutd.not ho infrerey': And; 
where it, was Oberuded, thin thepoſſtſionun-ihterpted ought'r& he con, 
rinued z, he Anſwaed; that chat; might militateits fapours of Rujwſdy againſt 
the Tennent, if, the! quaſtion, wete berwige thei p but'now-the' "Hereror 
claiming the, T,caempng and-Land. to-be'bis, 2nd proponing this Alledgance, 
it was competent.tq qppanthe- want: ofa Rig ht ire Humiſey, and to his A 
ſigney, which. was repelled;; and: Rarw| as: poſſe ion) urpincerrupted Wis con- 
tinued,, Acar, Hape,' Alien, <Aitony : Hay. Cterk- #14; 20 Nov, 163 3. 
betwixt theſe Partics, g' March 1624. William Mowifenmm > 

| | Ker contra Colthirdand Pater ſor,” Forte dit. EARS bis 

N an Adtion betwixt er contra ColiBird and Paterſon; The Lords found 
that.an,Arreſtmene might be uſed for a Debt contained in an Obligation 
made to. hia whoArreſted, whereof the term of payment was not come;,at the 
time of tbe making of the Arreſtmentz and-alfo found 'that where two, Par. 
ties contending upon priority of Diligence, and for the'benefite of Prelatie 
on in their Nebs,that ferwg they both had done all Diligence;which lawtul. 
ly and poſſibly every one of them might bave done, and nothing onutted; 
that albeit the one Party was ſometime before the other in CgeNGe Ik that 

t, 


but 
that it ſhould be propartionably divided. -- Ator. Hopes Alter, 
Scox Clerk,  Pids 1 March, 1623, L Blair. 26 Feb 1633. Ritherford, 
5 Feb. 1624. Wood contra Waddel, 21 Feb: 1694. Brown contra L, Johns 


ſtoun. 23 Merch, 1624; Bran contra Haliburtow, 


| + h 

He L ofA4iten being abliged by Bond to enter. Mr, Alex. Hume \inWard; 
"o- who was taken with Caption at the inftance of George Aithin, and 
this Bond bearing, that either he ſhould enter him' at a certain da cons 
tained in the Bond,or elle to pay the Sum, for which he was denounced,& tar 
ken, whereupon Aiton being charged'to pay the Sum fof riot entay of the 
Rebel, he $ulpended upon this reaſon, that at the' Jay Ippointed for enter- 
ing the Rebel,he and the: faid 4itkin,to whom he vhs Debitpryere ty [ts 
ing among themſclyes,anent a TranſaRion for the Debt, which, put the Dex 
f-oder in bona fide, not to keep the precife day of the Bond, and how ſoog 
be knew that they bad not agreed , be within faur or five days aftep 
the day appointed by the Bon, offered tg enter the Rebel, at which time 
he was always in als good eſtate as he was at the day contained i the Bond, 
& at the time of the granting thereof, which ought to be found Cent 19 
purge the fajlzie, and ro liberat the $uf pender, ſeing the Charger: coyld 
not qualife any prejudiee-ſaſtsined by him, by not keeping of the preciſe. 
day of the Bond , Likeas, he yet offered to enterhim in the ſame eſtate he 
was 10n,at the time of thepiving of the Bond, &-cun 0nmi cauſe, "he Lords, 
found the Letters orderlyiproceeded, notwithſtanding of thisre 


& eaſon, becaulg 
the Rebel was not entered at the preciſe day contained in the Band: Agar: 
H pe 8 beijbes. Alter, Nicolſon & Forbes, Gibjon Clerk, Vid,27 Marchai623; 
Smith comra Baillies of E/gine. ++ 


FN th Grcfid Cork eter Dick, Eodew die@y,,, 0 oh 
E aid Cauſe of Str George Hamilter mentjzoned 19 Nowembe 162g . 
| The Lorde found, that a Rebel, albcir ftandipg at the Hornu 


L. Ziten contra Aithin, Novemb: 2 gf 42! 20129) 


f his Creditors Aſſigtiey to a Deb og tor on 
one of his Credi igtiey to a Debt owing to him, foi actian of 2 
Debt owing" 6 the Aleney, and for rhe Fo whereof he had been De-. 


daunced Rebel before the Aſſignation, and that ſuch Aſlignations made by 
"Yr 


perſons 
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cl146->watbog, the making, therzof;) was not 'r1uls; albert rehif tuft 
rucs De fendet 31fthis a rr ae *othe- 


ratio ſhod td be found null, 2S V SE by yo rrurwioary rx Wis 


led by the Zords,ſcing the fo that this Aſſignation; being made phy ven 
fation of 4” prebbeciy {Foe t,;for the-which Excoution wasuted betote!! 
was hot'a vblufitar, ner, f the comman, Nebxor, but -onght:r6 be tel 
pate 48 k 'deet done « NecE flity,, and ſo, way —_— Meer Dxeiphs 
ent 3 ; the' Pirties opearing ut ſupra. 


vn Fig.t wines L: Kinbleohmoun, Anand 74% A852" | q 
MB oodman, of Kirblethurent, being obliged: by Cie of Marth, 
\, © © agebetwixt his Daugbter and Mr, Job Hamlin, to' o 'to the 

Mr. Fobn.the Surp of 4000 Merks in ut ons the'effe "tht the 


mf to, be. farnifhed: by» the-faid Mr, Job? y' might® be fmplo 
upon az to the ſaid Mb, andihis Spouſe;' and to the Hrs to be” : 


gotten betwixt thems and Logan as Afligaey made; by+thelfaid Mr 
and his $ ip 


uſe to that lame Sym, pibien was obliged:tohave'bredp 
et , 2s fad is , for { oe ying of a, Nebr owing-to the 'AM 
t 


wrE ges.K 7s nt rat wn, tr Jus 6 
Rf real, pt he was.not obliged-to pay Gin ba 
oy effect it thigh oyed wi 


| pon;Land to his Sonm:Law ueb'([) Ty 
ter, 4ttdite their wv with the like; Sum.to be furniſhed by che Cetdarle, i 
faid: is; and therefor e he could not. he.haldenta payit-os the! 

ſatisfying! of the Ce ents D being othergaysdeſtinar} by! tht 

the Clanfe bfthe'Con Contrad, "pick conſtitute-bita Debitor:theyeh)!! 7 
reaſon” was” found reley ant? for the Lords foutd} thdt hb AA 
could tot clidtge the Kaſpeind er to pay the Sumzitolagy orhereMttt;* 
aecording is he Was obliged in the Coptract,, feirig\ahe 'Cedett na 


ag ak by He x ' Hiit'to inf And this was: found #elevarit!' 


c {8 es he [mas \made'fA 
by the Hitbatd a6d Ie Ve HE badhecs _ intereſt ta I et hep 
rb," and Who tight have Ks, he the Gene being. tanbeivee@ 
favotitt” Por ifthe Sum were, imployed quam form to the' Comraet,' the' 
bind wlght uptiſt'the fame, and was Maſtes theregty. ofg and ſoftirig he 
uplift the Faibaf it had been laid u he 


Land, tals effectudlty 
Ae a, z Which Pan Ls ee Legs, tNe'teric 
the lation, Ho wh 


s only obliged to-pay for a'#petidÞ er ® 
ſtinat by him,could not be Sy without his Hat conſent, who was ſo & 
bliged, Actor, Lawtie:* " Altee. E3 
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T he Decifrons of the Lord of Seſfon, 1625, 83 
diſputed betwixt the fame Parties, and they heard upon this ſame rea-« 
ſon de novo; The Lords over again found, as it is here ſet down, 


E. Melroſ; contra L. Baſis; Novemb; 25, 1623, | 

Fen was reduced at the inftance of the Earl of eMelroſs againſt the L;, 
of Baſs, for not payment of the Feu-duty by the ſpace of two years, 
albcit the Feu- Charter contained no irritant Clauſe, but the reaſon onl 
founded upon the Act of Parliament, 1597. Which reaſon was ſuſtained, 
and Sentence given thereupon, but no Party compearing in the Cauſe. Sco8 
Clerk, of HT P0770 

This day it was controverted amongſt the Lords, if a Seafin givento 
a Party, of Land within Burgh, as Heir to his Predeceflor, by the Batthe 
and Clerk, by Heſp and Staple, as uſe is in Burgh, ſhould verihe the perſon 
fo ' ſeaſed, to be Heir to his Predeceficr a&Grve, without any preceeding. 
Warrand, and Service of Court, cognoſcing him to be Heir; the caufe of 
the doubt was, becauſe ſuch S:afins could not be of another nature than Sea- 
fins, which proceed upon Precepts of Clare conſtat, which are granted by 
other Superiors, and which proves not a&ive for the Receivers, but Paſ- 
ſroe againſt them z but it was not doubted,but that the foreſaids Sealms m 
Burgh gave the Party right to the Land; only it was controverted, it it was 
ſufficient to furniſh him Action, as Heir to that Predeceflor in other Cauſesg 
but it were ofa dangerous conf: quence, not to find them to prove at7ize, as 
well as Paſſrvt. Yiad:13 Notemb: 1623. Marſhal contra Marſþal, 


| E. Melroſs contra Ker, Eodem die; | 

© T Here Parties Excambs Lands, «ither of theſe Lands, hinc inde Exe 
| cambed, remains really aftccted to return to the Party,ftrom whom 
the Lands received in Permutation are Evicted, conform to the proportion 
of the Eviction in which the party diſtreſt hath recourſe to his own Lands, 
given in Excambion for the other pro tanto; in which recourſe he is preferred 
to all other perſons, who hath either Compriſed the Lands, and thereupon 
are Lafeft therein, or who hath acquired any other real right thereof from 
him, who received the ſame in Excambion,albeit theſe Rights preceed the 
Eviction from the other Party who exchanged; and this fellows of its own 
nature 1n Contracts of Excambion, which of themſelves are real,albeit that 
no other real Security provided ſuch recourſe to the Parties, but the firſt 
Contract bearing the Excambion, which to produce that effe&, are not re- 
ſpected as perſonal Securities, but are real, as ſaid is, and gives the right of 
the prelation to the Excambers, before all other parties,thereafter acquiring 
right to theſe Lands from any of the Parties; This was ſo found 1n this 
Proceſs, albeit the Charter and Seaſin, which followed in that mattergpon -. 
the Contra& of Exeambion, be an exprels Clauſe provided to either Party 
their recourle in caſe of Evictionz yet the Lords were all of that mind, 
that albeit their had been no more but the Contra&t, it would have pra- 
duced the ſame effect, without the ſaid Clauſe, 


Shaw contra Maxwell, Novemb: 28. 1627; 

T* an Action' betwixt Shaw and' Maxwell, for payment of a Sum ton« 
tained In an Accompt of Merchant-furniſhing, which' was Subſcribed by 
the Woman to whom the furniſhing was made, and by a' Cauitioner for her. 
The Lords ſuſtained this Action againſt the Cautioner, albeit the Womarr 
who was the Principat had an Huſband the rime of the furniſhing,antl the 
time of the ſubſcribing of the Compt by her, who had-not fubſcribed the 
lame 3 and the Cautioner was found to ſtand effectually obliged,” albeit the 
Principal was not ſo bound, the Compt not being Subſcribed by her Haf- 
L 2 bands 


UMI 


84 TheDecihns of the Lords of Seſſion, - 1 623, 
band 3 And albeit the Cautioner could not purſue the Prirfcipal for his re- 
lief, for the ſame reaſon. Actor. Alter, Belſhes, Gibſon Clerk, 


Rig contra Mckenzie, Eodem die. 

N an Action purſued by William Rig Baillie of Edinburgh, againſt the &. 

deſt Son of Mr. John Mckenzie Parſon of Dingwal/, who was conveened, 
as behaving himſelf as Heir to his Father, by intromiſſion with his Fathers 
Heirſhip-goods : lr being alledged that he could not be conveened hoc ng. 
mine, (cing his Father was not a perſon of that quality,who could have an 
Heir, and conſequently he could not be conveened as Intrometter with hig 
Heirſhip, and ſo tomake him Heir toa perſon,who could not have an Heir, 
ſeing his umquhile Father was neither Prelate, Baron, nor Burgeſs, which 
were the three degrees of all the SubjeAs,who might have Heirs, This al- 
ledgance was repelled, ſeing the Defunct was Parſon of Dingwal; for the 
Lords found, that Parſons provided to the like Benefices, albeit they were 
not of the degree of Prelats, yet that they might alſe lawfully have Heirs, as 
perſons who were Infeft in any ſmall Annualrent,or in any ſmall piece of Land 
Heretably, and who being comprehended under the name of Barons, or 
Free-holders, had Heirs, as alſo as Burgeſſes, who albeit but mean Crafts- 
men, and of mean ſubſtance, yet they alſo had Heirs. Actor, Pearſor. Alter, 
Mowat, Gibſon Clerk. 


Craig contra his Tennent and Y/ilſon, Eodem die, | 
M* Robert Craig having recovered a Decreet of Removing apainſt an 
| Tennent, founded upon a Seafin alter compryſing: The Tennent 
Suſpended upon double diſtreſs againſt Mr: Robert on the one part, and 
againſt one JVilſon on the other part, wherein 7/31Joy compeared and alledged 
that he would not Suffer Craig to remove the Suſpender, In reſpe& he had 
Compryſed the Land, and was long Infeft therein before Mr, Roberts Right; 
ſo that the Land pertained co him , which was found relevant by the Lords, 
albeit thar Craig Anſwered, that ſeing he had done no diligence upon his In- 
teftment, although anterior, nor made warning thereupon, not yer had re- 
covered any Poſſeſſion of the Land, and that he could not alledge the Suſpen, 
der tobe his Tennent , by payment of Mail and Duty, he ought not to be 
heard, to ſtay the Execution of hisSentence, and when ever he ſhould put- 
ſue upon his anterior Right , he ſhould anſwer thereto in- its own time, 
This was repelled, and the Prior Right ſuſtained, and the Parties ordained 
to diſpute upon their Rights, as if Sentence had not been given after 
which Craig Anſwered to the ſaid prior Right, that the ſame could nor be 
reſpeted, becauſe the ſame was founded upon a Compryling , which in 
effet was become extinct, in ſo far as fince the deducing thereof, and fince 
the Seaſin paſt thereupon, he had received a part of the Sum, for the 
which the Compryſing was deduced, this Alledgance was repelled, becauſe 
the Lords found, that the receiving fo aj of a part of the Sum, was not 


enough to make the Compryling to tall z except the whole had been payed, 


but that the Compryſing ſtood while the whole Debt were ariffied, and be- 
cauſe there was ſome Term of probation aſſigned in this Proceſs, which pro-, 
ceeded upon the compearance of this Wilſon. . The Lords ordained him, to 
find Caution for the violent profites, ficklike as if he had been party 
in the firſt Removing, ſeing by his compearance, he ſtayed the Execution 
of the Decreer of removing already obtained, Actor, Craig, Alter, 
| Gibſon Clerk, 


contre 


wi 24 Of bag =, ek. man WH TAPFF95SMHMnBqRSnnM=eGz 6» SHS wh 


ow ot xl. tx 


= 


7 wn my jen nd A pany By 


Sts CA ww, A .I xa £-£ a 


The Decifrons of the Lords of Seſſion, 1623, 85 
contra Decemb. 3. 1623, 
N a Purſuir for Spullzie of Goods, an Exception being admitted againſt 
] that Aion, Founded upon the poynding of the Goods lybelled, and 
the Exception being found proven: The Lords ordained the Defender to 
deliver to the Purſuer , the ſuperplus of the prices of the ſaids Spuilzied 
goods, to the which the ſame was Compryſed more than the Debr, tor 
the which the ſame was ſo Compryſed, - ſeing the poynding bate all the 
goods to have been delivered by the Meſlengers, and Officer Compryſers; 
to the party Defender, at whoſe inſtance the ſame was Compryſed , 
and ſo that of reaſon he ought to render back the -over-plus, himſelf 
being payed, And this was ordained to be done in this ſame Proceſs of 
Spuilzie, and would not find any neceſſity to put the Purſuer to (eck 
the ſame, by any new Proceſs from the Defender, Aor, Cunzingham, 
Alter: Belſhes, Gibſon Clerk, 
Herris contra Glendinning, Eodem die, 
Ne Janet Herris, having certain Lands diſponed to her by Glendinning 
of Parton, by his Charter of Alienation made to her of the ſame, and 
having ſerved Inhibition thereupan, . no Seafin being taken of the Lands, 
for the ſpace of Fifteen years after the Charter,and atter Seafin ſhe purſuing 
Removing,the purſuit was clieded,becauſe after the Charter, and before the 
Seaſin,Parton who was herAuthor,wasRebel, and remained ſo,before ſhe took 
Seaſin, year and day at the Horn, whereby his Liferent of theſe Lands fell 
in the King's hands 3 Likeas the ſaid Liferent being given to a Donatar, De- 
clarator was obtained thereupon, and the Donatar acquired Poflefhon be- 
fore the Seaſin, which was found. relevant to exclude the Purſuers Right, 
ſcing the Charter made to her, albeit betore the Rebellion, and albeit Ins 
hibition was execute againſt her Author, altho before his Rebellion,yet the 
ſame remained in the naked terms of a perſonal Obligation, ſo long as Sea-. 
ſin was not taken thereupon, and gave not the Purſuer any Real Right to 
the Land before the Seafin, betwixt the which, and the Charter, her Au- 
thors Rebellion interveening, who was not effeQually denuded, by the 
naked Charter, . but who remained in the Real Right of the Land , gave 
Right thereof to the King for his Life-time,and ſhe had only perſonal Acti- 
on againſt himſelf and his Heirs for in this caſe, the King's Donatar was 
inas goodeſtate as any other perſon, who had acquired a Real Right of the 
Land, after the Purluers Charter, and before her Seaſin, and who would 
have been preferred to the Purſuer, and the Inhibition preceeding, could 
not derogat from the Kings Right, acquired by the Rebellion. Actor. Cun- 
ningham, Alter. Belſhes, Gibſon Clerk, Vid. Novem, 27. 1621. E. Nithſdale, 
1 . Paton contra Stuart, December 4, 1623, 
'N an Aion of double Poynding betwixt Patoz and Stuart. The Lords 
found a Charter and Seafin produced for the one party , whereby he 
deſired to be anl[wered, and obeyed, to be null,albeit it was clad with 
preſent Pofſeſhon, and divers other years,preceeding the year controvert-. 
cd, becauſe the ſame was granted,to be holden of the Superior, - and not 
confirmed 3 which nullity was admitted in that ſame Judgment ſummarly, 
without neceſſity of Reqduftion 3 and albeit the Charter and Seaſin pro- 
ceedcd upon a ContraQt,wherein the Diſponer was obliged to give the Buy- 
er Infefttment, either to be holden of himſelf, or. of the Superior ,--1n re- - 
lpe& the. Charter and Seafin uſed in Proce(s, was given to be holden of the 


Supertor... AQor, Foulis. Alter, ' $cos Clerk, id, Decem, 5, 
1623. betwixt thir parties, 


L2 Gerban 


86 The Deciſions of the Lords of Seſfion, 1623, 


Gechan contra Hay and Davidſon, Eodem die. 

N Afﬀignation made by a Woman called Gechan to Paul Hay and Da; 
vidſon, of ſome Money owing to her, and in the Aſſhgnation ſhe in- 
rerdicts her ſelf to the ſame two Afſſigney sthis Interdiction was reduced, 
and the Woman looſed, upon this Reaſon, becauſe it was againſt equity, 
and reaſon, that the two Aſſigneys ſhould have taken their Cedent inter. 
dicted tothem,there being no preceeding juſt cauſe, which could produce 
that effe&t, or for the which, the Woman ought,atter that ſort to interdice 
her ſelfto themy who acquiring the foreſaid Aſſignation, ought not to have 
inſert alſo an Interdi&ion in the body of that ſame Writ, which are of fo fa 
different natures, and not compatible to ſubſiſt together, ſhe being a Wo. 
man,who truſting to them, ſubſcribed the Writs, knowing and ſuppoſing 
no other thing to be inſert, but the Aſſignation, and there never being, of 

before, or then, any Treaty of InterdiCtion, and ſhe never receiving an 
good deed for the ſame, nor no Cognition, or Tryal taken beforeany Judge, 
that ſhe was a perſon that needed [nterdiftors, which ought to have pre. 

ceeded; whereas (he was and is rei ſue ſatis provida, and ſo the ſame bei 
contra bonos mores to bind her after that manner, who ought to be looſed, 
The Lords found the Reaſon relevant, and therefore reduced, and that it 
needed no probation, that ſhe was re# ſue provida, ſeing the contrary waz 
not alledged. Actor. eMcgil/, Alter: abſent. Scot Clerk. FYid. Decembe 
5. 1626, L, Knockbill & July 4, 1635. L. Monimusk, Decem, 20, 
1622, Campbel contra L. Glenurchy, & Decem. 11. 1622. Seaton contra 


Creditors of Acheſon. & July 29. 1624. L. of Collington, July 7. 1625. L 
Innerweeck, 


Paton contra Stuart, December 5, 1623. 
N the Afton mentioned in the afore-ſaid page of Paton contra Siwarj, 
the Party producer of the Charter, andSeafin being given to be hold- 
en of the Superior, being ſecluded by the Lords Interlocutor, from his 
Right, as being null, for want of Confirmation 3 he Replyed, that the ſame 
was Confirmed by the Superior , likeas the Superior had allowed of his 
Right, by making payment to him, of that Annualrent, whereof he hadac- 
quired the Charter and Seafin,which was alſe ſufficient as a Confirmation 
this was alſo repelled,becauſe the other party in that cauſe had Compryſed 
fora lawful Cauſe,from the giver of thisCharter,and diſponer of theAnnual 
rent, the givers Right, which being Compryſed, albeit after the Charter 
and Seafin, yet being before the Confirmation , was ajuſt Impediment, 
which made the Confirmation unprofitable, and was a midd interveening 
deed, which ſtayed the ſame, to be drawn back to the time of the Charter 
likeas any Poſlſeflion acquired from the Superior, before the Compriſing, 
would never be of the force of a Confirmation, to make the Deed, which 
was null, to become valid, againſt a third Party, who had Compryſed 
which the Lords found relevant. Yid. Jan. 23. 1624: Andrew Meldru, 

July 17. 1634, L. Johnſton, contra E. Queentberry. 


Scot contra Livingſton, Eodene die, 

Nan AQion betwixt Scot contra Livingſton, the Defender being con- 
I veened, as univerſal Intromiſlatrix, for a Debt owing by the Defund, 
her Huſband;it being Alledged, that there was Executors nominat in the 
Defun&s Teſtament, who conform thereto intrometted, This was repel 
led, becauſe the Executor was not Confirmed ; likeas the Lords found, that 
the Qualification againſt the Defender, of her intromiſion with a mean 
quantity of the Defandts Goods, viz, the ſowing of five bolls of Corn, 
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untverſtl IAA ore «day 7 the Fry Ae ured 
the fark to-that effe9,v7e. Ws parti WI: wheres, 
with (he: ſhould be' 'proven to have introm h pri is was fund, becauſe. 
jiKwes'thoughthard that ſo final qua ge tity ty of  introwil on, ſhould bring on” 
the whole burden of the Defaticts DeBts on her, and tomake her as univer- 
fl Intromiſlatrix toanfwer for a8; atvtither iftitromifion was with G 

which-wasnot neceffar, there being no fraud 6n her part. AQor, Lanii 


Alter, Cocklwrm, . Gibſon Clerk.” #ith #2 Pan: 2633, Dritce. 5 16235. 
Sh contra: fie, and the caſes there, © 


Rb herd contri bis Debitors Fxecutor, Fade die, 
Ochejd having obtained fenterice againſtthe E.xecutor gf a Defuoze,mhss 
 washis Debitor, and having denounced him thereupon to. the Horn, 
and difeufthnn, by feeking his Lands and Goods, and findingnope Po oc 
able, 'or to be Compriſed, torents an Action thereatter again} L, 
, Who was Cautioner for the Exccutor in the Teſtament, ,to make - a6 
Goods Confirmed forthecoming 3 3 In the which, Proceſs the Eyzecutor being 


alfvcattet{ for his intereſt; and deceafing after the Cauſe was reaſoned; The 


Eords found no neceſſity, | to Summon any perſonto repreſent the Executor, 
ot to transfer the Procefs, but thatit might be ſuſtained againſt the Caytios 
ner, wirhout citation of the Executor, whom the Lords tound ng necellan 
party, he being dilcuſt before, as 'faid is: And it being Alledgedstbat the 
whote Goods ct the Teſtament were exhauſted, by a Co rome IR 
another Creditors inftance againſt the Executors, who had made. pa 
thereof,” which abſorbed the whole Goods there Confirmed,. pt Tow 
forerhis Purfuers ſentence, It was Replyed, That the payment cannat-be 
ſeſtziced in prejudice of this Purſyer, who had cited tbe. Exccytor befary = 
the nakmyg of Payment, fo that the Executor, could not after his. citation, be 


_—_ in boa þ deito Have payed alltgone Creditor, but be ought to. bave-ſye 
ſpertded npon da le: (Mtrch, tha the Purſuer,as a, Creditor might come 
rats for his Debt, \ſemg h ie was by the citatiqn execute ibefore oy 


payment, certiorat that he was a Creditor, and ſo ov ht not to bave.volun- 
tarly done any tWingy) or to' pay td hi prefiidice. ' "The Excipient Duplye 
Thar'the Purfuertad palt fro that Firatfon in o (s, fo that he cannot 
repure to have” done fraudultntly,' in piying the other x Creditor, .The 
ſaſtamed thevxcepriot] of payment, and foiind that a citarion prececding 
which —_ frotti';] was 110 impediment to ftay Ae paymen}3 apd that 
«was ho'[ ſac-Ouforavica o'the Exectitor,” ch might a rick : him jo 
know the Purſucr:tb/bea' Credito?, ing Proce T6 fy aft from, wh 
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ort craved againſt them by that Purſuit and that the: Relict,, andothery 
hivers, were conveened for production of theſe Bonds, which wear&in the: 
Defihtrs poſſeffion the tithe of his Deceaſe, as his own , proger Writs,..and; 
were thetcifter intrometted with by the'Relic,. or by the, othep Detenderg;: 
who'albeit they were [trarigers, might be allo conveened for produRion,, 
without calling of the makers of the Obligation. Actor. Hope, Aiton. & 
Craig. Alter. Nicolſon 8: Ofpbant 6ibſou' Clerk, ot, 
contra Carmichael, Bodens dies 


N an Aion purſued at/the inſtance, of contra Carmiuhack of 
[| Pottiſhaw, to find Caution to» pay the Dutics/contained in-the: Fack, fee 
to-him of an*quarter of the Lands of  __ or<lſeto Removerframthe 


Lands, as if he had no Tack, conform-to. the order uſual. in-ſuch cauſes, 
The Lords found, that albeit rhe Defender found no caution to.. pay; the 
Pury, yet that the conclufion'of the Summons ought not to-be-granted, vits 
to'decern him to'remove therefrom, becauſe the Defender alledged,, that he. 
bruiked the Purſuers third part ofthe Lands, conrained in the Tack lybelled, 
with' the two parr pettaining'to the Earl of Linl:hgow pro indruiſo, fo thas. 
he could not know' the third part thereof to remove therefrom; Thig 
Alledgeance' was found relevant, allbeit the Purſuer Replyed that-the De- 
ferider ought tot to be'heird, to make that a pretence of his not Remov- 
np, ſcing he had become his Tennent in his third part, and taken Tack 
from him' thereof, ard payed him Duty therefore, and ſo could obtrude 
nothing againſt his Removing therefrom, being, his own deed, which he 
60uld not mivken; Efpecially icing he clothes not. himſcif with any other 
Rightto the faid third part , tior with any Right to the other two parts; 
And therefore with the more reaſon, he ought to give again the Lang, 
which he received ftori the Parſuer by vertue of the Tack, and that it was 
flot neceſfaty to hitn to Alledge, or prove againſt his own Tennent, that 
the third was ſevetally knowh trom the two parts, which he ſhould diſpue 
When he had to &6 with the Heretor, or any other except his own Tens 
nent, notwithſtanding of the which Anſwer, the Exception was ſuſtained, 
and the Defender atloilzied from the Removing, Hay Clerk, Yid. 18 
Decent: 1629, L. Johaſton, 


Colonel -Hendtt/ons Bairns, contra Debitors, Decem, 9. 1643. 
Ollonel Henderſon dying in Flazders atthe Seige of Bergen op-Some, bti 
fore hisdeceale ih bis | 7 lang he Inftituts bis Baiens his Univerſal 
Heirs, and divides his money amongſt them, which moneys were etoployed 
in Scotland and lent out to divers his Debitors, upon Heretable. Bondy 
which Bonds wete left by bim 1n the hands of James Muftay, who had cms 
03 ho maney, and to whom the truſt of handling and employing 
thereof was comrhitted, by the ſaid Collonel; after his deceaſe, his Bairns 
1nſtitute Heirs by his Teltamene, and which by the Law of that Provinee 
is allowed, RE here in Scotlevd, the Havers and the Debitars fot 
produRtion of the Bonds and Regiſtration thereof: In the which Aion, the 
Lord: found , that albeit by the Laws and cuſtom of the conntrey; whey 
the Teſtator died, the Defunt might inſtitute all his Bairns Heirs, and db 
vide his Heretage amongſt them, yet that that Teſtament could not be 
valuable, bur for the Goods and Heretage which was within that Provincey 
where the Teltator made his Teltamenit z and could not extend x0 any- 
Goods and Gear, which were within another Kingdom or Tertitory,whe 
the Goods would hot fall under that diviſion and Teſtament of the Des 


'fun&,by the Law of the Kingdom, within the which the goadsand Lands layy 
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The Deciſions of the Lords of Seſpon, 1623;\' 8g 
but the ſaids goods ought-tobe asked by that perſon, who would-be found to 
have right thereto, by theLaw of theKingdom within-the which they were,and- 
not the Law of any other Kingdom, neither could. any other Countrey Law 
haye place in Scotland, for any thing being within Scotland, but the proper 
Law of the Countrey it felf : And therefore found that none of the De- 
funs Bairos could purſue for their Obligations, the ſame being Heretable, 
but only the Heir, aad who ſhould be Retoured and Served Heir, after the 
Laws and Cuſtom of Scotland, Attor, Hope, Stnart & Baird, Alter, 
Nuoljon & Agton. Gibjon Clerk, FYid. 16, Feb, 16279. . Lawſon contra Kello, 
March 11,1624, July 3+ 1634. Melvil contra Drummond, _ | 

Notandum: Annate of Benefices pertamsto the Executors of theDefim?, and 
may beeviced for the deceaſed Beneficed perſon hisDebt by hisCreditors, al- 
beit it uferh not to be Confirmed,nor comes under the Defun&s Teſtament; 
licklike the Miniſters ſatisfattion for reparation of the Manſe, which is payed 
by the next Intrantypays the DeftundsDebr,albeit uſually it be notConfirmed. 
Vid,t7 Dec: (623. Reid of the Miniſter of Livirgſton.28 March, 1628. letcher, 

hem, There are fome ſingular caſes in our Deciſions, which only agrees 
with the Civil Lawanent Cautioners 5 whereas generally our Pradique dif. 
agrees therefrom 3 for' where by the Civil Law Cautioners could nut be con- 
veened, while the Principal were diſcuſt,by theconſuetude of this Kingdom, 

the Creditor might at his own option purſue either the Cautioner or Princi« 

pal at his pleaſure, and may conveen the Cautioner, albeit he ſhould never 
ſeek the Principal ; bur their cafe differs, and holds not with the general 
Rule, viz. where one is Cautioner for a Tutor, in which caſe, the Cautioner 
for a Tutor cannot be conveened,while the Tutor himſelf be diſcuſt.Second- 
ly, where any is Cautioner for an Exccutor atthe time of the Confirmation 
of a Teſtament, to make the Gools Confirmed torth-coming, in which cafe 
the Cautioner cannot be conveened, while the Executor be fully giſcuſt 5 
which diſcuſſing of him mult not only be autr3ngy 6 by Denounciog of him. 
Reb.I, but alſo by diſcuſſing of his Moveables by Poynding, ang of his: 
Lands or Heretable Goods by Compriſings till all which be lawfully done, 
the Cautioner cannot be convecned. The like holds afo in one who is.Ca1i- 
tioner for a Fator to Merchants,as was found 8 Fuly, 1626, betwizt Smith 
contra tor which, look tle day forefaid. Jreme, In Cautionfy, for 
making of Arrcfted Goods forth-coming, which are found when Arreſtments 
are . Jooled, vide 21 June, 1626, L, Lochinvarr, vid: 24 Novemb: 162 7: 
Rollock contra Corsbies. And generally whena Cautioner is found for any 
ui incumbit neceſſuas officti gerendi. Sicklike a Cautioner found in a $ i{pen- 
hon of a ſentence for Poynding of the Ground, cannot be charged, while 
the ground be' firſt diſcuſtz As was done 18 Feb 1623. betwixt Dry/dale 
contra Bſaikburz, as is there to be found, '& 8 July, 16264 


. * - TIrwine contra Decembty 10, 1627, | " 
Ne. Tine being Tnfeft, conform ro '2 Contract of Marriage, 
by her Husband, in certain Lands to be holden of himfel}; and theres 
ter ſhe coming in aQual Poſſeſſion of the ſame realty, by Iabouring there- 
of, by .che' (pace of many years after her Husbands-deceale y thetedfrer'mir- 
teth a ſecond Husband, in whoſe time her Husband with het content, a5 
V2 alledged by the: Dttender, pur clie (aid Literenceis Son, who was, Fiar 
« the ſameLand, in-Poſleſſion thereaf, who became 2nd. remeindd-in' te 
Polleffion. therevt for the {pace of two years, and which Son ſells the fame 
Lands to a Stranger,who aJ}ſo receives the Poſſeffion trom the Son Diſponer 
feof," 2nd continues in- Poſſeſſion thereof, by the {pace of ſeven or cighy, 
ATE Wite and her Husband living together all this time, after which 
the iterenters ſecond Husband foreſaid dies, and the. Relict purſues the, 
| M' Acquirer 
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Aequirer of the Right from her Son as ſaid is, to remove from the Land 
vertue of her Literent-right and Infetrmenc foreſaid » Which Action was 
not ſuſtained, for the Liyds tound this Alledgeance, proponed upon the 
Defenders Right, acquired from her Son, who was Heretably Intett inthe 
Lands, albeit atter her Liferent, clad with Poſſeſſion toreſaid, relevant, tg 
elied this Removing,in reſpe& the Defender offered to prove, that the Son 
Fiar was in Poſſcfon, put therein by the Husband, with his Wites con- 
ſent who was Liferenter, and {hat his being in Poſſeſhon, and Infeft, pur 
the Defender in boxa fide to buy from him, and fo was 1n bona fide to defend 
againſt th.s Removing neither was it reſpeRed that the Puriuer replyed, 
that there was no Deed done by her,to take away the Right of her Literent, 
for albeit ſhe conſented to the Deed done by her ſaid tecond Husband, in 
- putting her'Son in Poſſeſſion, yet that was not a rea\on to take her Right 
from her, but that ſhe might lawfully acclaim the ſame, wheneyer her Huſs 
band died, ſhe being in real Poſſeflion ot before, as ſaid is, The Exception 
was found relevant-againſt the Removing, and the Conſent ordained to be 
proven by the Womans Oath, bur prejudice to her, to puriue Declarator 
upon her Right,as accords of Law, Actor, Aiton & Davidſon, Alter, Hope 
& Burnet, Gibſon Clerk, 


Dowelaſs and others cofitra Belſhes, Eodem die, 

Ne an Action betwixt Dowelaſs and others contra Belſhes, wherein diver 

Creditors contending with the Aſſigney, made by the Donarar to the 
Eſcheat of him,who was their common Debitor, the Creditors were prete:. 
red to the Donatars Aſſigney, albeic the Donatars Aſſigney was alſo a Cre 
ditorzbecauſe the Creditors proponed an Alledgeance ot fimulation,offerine 
to prove,that theGift ot Eſcheat and Declarator,wzs taken upon the K ebels 
own Moyenand Expenſes, &c, and {o the Alhignation being of an Elcheat 
null,for the cauſe of the fimulation cannor prejuage the Creditors, who be- 
fore the Afſignation had affeted the Goods controverted with Arieftments 
.at their inſtances, at which time of the Arreſtments making, there was no 
Affignation ; and ſo the Cauſe oughr to be reſpetrd, as it was at the time 
of the Arreſtment, which being then diſputed berwixt them and the Dy 
natar, the ſimulation would have been found relevant , and albe:t (enfſyte 
the Aﬀigney being a Creditor, hath received Afſignation, and {o Replyeth, 
that whatever fraud or colluſion berwixt the Rebel and the Donarar hath 
beenuſed, yer cannot be obtruded to him who is a true Creditor, as they 
are, and he not partaker of the fraud, and ſo that he ought to be preferred; 
having lawtully purchaſed the Kings Right, Notwithſtanding of the which 
Reply, the Exception was admitteds for the Lords foun1, the iubſequet 
Affignation could not prejudge the preceeding lawtal Diligence, uſed by the 
. Creditors before the Affignation, bur that the Cauſe behuyed to he conk- 
dered and diſpute now, -as it might have been betwixt the Cred:tors and 
the Donarars ſelf, the: time of the Arreſtmenc, at which time the. Alled+ 
geanice would then have been admitted againſt the Donatar, and ſo oughtto 
be ſo diſcuſt againſt the: Afſigney,. Aor, Nicolſon younger, Alter, Lawiit; 
Gibſon. Cletk, Vid, 5 Fuly 1622, E,of Tullibardin, 26 Fuly 1628, lt 
contia L, Haltown, | 


= Cunninghame contra Auſtine, 11 Decemb, ' 1643, - 
TY an Aion of Removing betwixt Cunninghame contra Auftine, The 
Lords found an Exception relevant, founded upon 'an Heretable [nfelt- 
ment granred to the Excipient -of the LanJs libetled, proceeding 0p 
on a Compryſing; and would not aſtrtit the Detender,' ' to produce” the 
| TOT' F Compiylng 
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T be Decifions of the Lords of Seſſon, 1623z 1 
Compryling to diſpute thereupon in this Judgment of Removing, but found 
the Exception, bearing the Netender tb be Heretably Infeft, relevant albeit 
it was Replyed by the Purſuer, that the Compryſing, which is the ground 
of the Infeftment, will appear null, it the ſame were produced, ſeing it is 
deduced upon an Heretable Bond, neyer made Moveable by Requifition or 
any preceeding Charge, whereas the Compryſing could not be deduced; 
except the Sum had been firſt made Movable : Which Reply the 'Zords 
would not diſcuſs in that place,nor urge the Defender to produce the Com- 
pryſing, Actor. Canninghame, Alter, Ruſſel, Clerk. 


E, Wietoun contra Parochioners of Stobo, Eodem die. | 

þ an Action ot Spuilzie at the inſtance of the Earl of Wigtoun againſt the 

Parochioners of Szobo, The Lords found, that a Sub.tack ſet by a principal 
Tackſman,there being years to run both of the principal Tack and Sub-tack, 
the years to run of the Sub-tack, could not detend the Sub-tackſman being 
Detender,in thisProceſs of Spuilzie, where the principal Tack was reduced be- 
forezalbeit that theDefender alledged, that he was not called to theReduRion 
of the Tack, as he contended, that he otght to have been, being at the time 
of the ReduRion, of before, and ſenſyne, in real Poſſeſſion of the Teinds |i- 
belled, and not being called, the Sub-tack behoved to liberate him from 
the Spuilzie, he being bona fide Poſleſior z notwithſtanding whereof, the 
Alledgeance was repelled in reſpe& of the Reply, founded upon the Re- 
duQtion of the principal Tack, to the ReduRion whereof the Zords found 
no neceſſity to call the Sub-rackſman, and that he could not be in boxz fide; 
in reſpe& of the Inhibition libelled,which interrupted his Poſſeflion; AQor. 
Hope, Alter, Cunninghame, Gibſon Clerk, 


La; Collivgtoun and her Soti contra Ker, Eodem die. 

IN an Action of the Lady Collingtoun and Walter wang wa her Son, againſt 

Sir Fohw Ker, for Reduction of a Back-tack, Ser to the ſaid Sir Fohz by 
the Purſuers,who by Contra&t having acquired from the ſaid Sir Fohn a Wod- 
ſet of ſomeLands, Redeemable upon 16000 merks;by the ſame Contract he 
Sers the Lands back again in Tack for payment of 1600 merks yearly, with 
a Clauſe irritant, that if the Duty of the Tack was not payed, the Tack 
ſhould expire : Wheteupon Declarator and Redu@ion being purſned againſt 
the {aid Sir F pr he cotnpeared and alledged, that no Declarator oughe 
to be granted, to reduce the {aid Back-tack, upon the ſaid failzie, and Clauſe 
ifritanr, becauſe that defire tended, by ſuſtaining that Clauſe of the Con- 
tract anent the failzje,' to give the Purſuers by vertne thereof, Poſſeſſion of 
the Land, and of the Rent thereof, during the not Redemption, which was 
in effe& as much, as to allow of Contracts of Ulſury, againft the A of Par- 
lizment anno 1597, and to permit more Agnual to be taken than tert for each 
hundred; it being of verity that the Sum, whereupon the Land is Wodſer, 
is only 1 6000 merks, and the Rent of the Land, whereof the aſe by this 
Action will be adjudged to the Purſaer, is worth fifry Chalders of Vicual 
yearly, which onghr'not to be ſuſtained, Likeas, he offered -to find re- 
ſponſal Cautioners, to pay the Partuers the duty of rhe Tack, of all by-gone 
years unpayed, and in cime-coming yearly, during the not Redemptiori; 
This Alledgeance was repeſled, becauſe the Lords found Contradts of this 
kind, bearing Failzies upon Clanfes irritant, were not Liſury, neither came 
nhder the A&of Parliament ; and alſo the offer was reſaſed;' - Actor, Nicole 
fon, Alter, Hope, Gibſon Clerk; | | 
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| "Crombie contra | December 12, 1623, 
JN an AQion betwixt Crombie contra The Lords found, that an 
AQion and Summons of Reduction might be ſought to be transterred a. 


eainſt the appearand Heir, and in the appearand Heir of him againſt whom 
the Reduction was intented, becauſe as the Redution might be at the be. 
ginning purſued againſt the appearand Heir, ſo might it be transferred pur; 
ratione in the appearand Heir of the Detender in the Reduction, he dying 


after the intenting of the Aion, albeit he was neither Heir, nor charged 
toenter Heir, Hay Clerk, 
: Cowper contra Kinlich, Eodem dit, 

N aReduQion at the inſtance of Andrew Conper againſt Kinloch, The 

Lords found, that the Statute of Dyvoury, extended not to by-paſt 

Dee.;s, done by Dyvours to their Creditors, which were author zed by 

Decreets,before the (aid Statute, Actor. Hope & Nicolſon younger, Alter, 
Stuart & Mowat, Scot Qletk. 

L, Ley contta Stuart, Decemb, 13, 1623. 

ous Action betwixt L. Ley contra Alexander Start and Forſyth of Dyke. 

The Lords ſuſtained a Compriſing, which was quarrelled,and alledged to 
be null, becauſe it bore not;that the Officer ſearched & ſought for the Move 
able Goods pertaining to the Party, whoſe Lands were Compriſcd, at his 
dwelling place;and that the ſearching upon the Ground of the Lands Com: 
Priſed, was not enough, except that Execution had been' alſo uſed at the 
dwelling placeof the Party, as faid is, albeit he dwelt off the Ground 
the Lands Compriſed z which Alledgance was repelled, for the Lords found 
It not neceſſary toſeek at the dwelling place,which was not upon the ground 
of the Lands Comprited, but diſtant therefrom, This was proponed as an 
Objection againſt the Compriſing, and hot uſed in an Action of ReduQion 
Intented upon that ground, . Agor. Hope & Mowat. Alter, Nicolſon young- 
er. Scot Clerk. Yid: 30 July, 1623. M r, 1homas Nicolſon, & 29 January, 
1624. Hoppringle contra. ark Ker. 11 July, 1629. Moncrief, 

Nota,. A Sentence of Compriſing will not have all the Executions and 
the Ads of the Proceſs ſpecifi inſert in the Sentence, as they were exccuts 
and done punQuatlly in all circumſtances, bur only will make a compendsy. 
ous relation thereof: As for, example,, the fame will not make mention, if 
the Party was Summoned perſonally, or at his dwelling place, but only tht 
the Officer cited him lawfully 3 and therefore Comprifings when they are 
queſtioned by ReduRions, the whole Proceſs and Executions, and Warrand 
thereof are called to be produced, which will largely proport ihe mannet 
and form of all the particular proceeding therein, 

E. Galloway contra YVauns, Decemb: 17. 162% _. 

N an AQiorr betwixt the Earl of Gal/oway contra Vauns.The Lords ſuf ained 

a Charge of Horning execute by vertue ofLetters raiſed before the Termof 
Payment, contained in the Bond, whereupon the ſaids, Letters were raiſed, ſe- 
mgthe Letters bore, tocharge the party obliged to make payment, when the 
Term'ot payment was by-paſt 3 and that no Charge was. execute upon the 
faids Letters, and by verfue thereof while the Term was bypaſt, albeit the 
Letters were raiſed before the Term,and therefore they repelled the Alledge- 
ance,whereby the Horning and Letters were impugned for that reaſon; Ace 
tor. Neilſon.” Alter. Belſhes, . Scot Clerk, + id: 5 Feb: 16234. Wood cotitra 
Walwood. 8 July, 1626,  Fowlis, | gk 
Relia 
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Relict of the Miniſter of LivingFone, contra. Parochioners, Eodem die. --' 
N an Action of the Reli& and Bairns of umquhile., _ . Miniſter of 
Living5tone,whereby the Charges given at their inſtances,for payment of 
a years Stipends after the deceaſe, of the Miniſter, conform to the order ta- 
ken by the Church in favours of the Reli& and Bairns of the Miniſter,laſk 
deceaſed, were ſuſpended, The Lords found, that no ſuch Charges, nei- 
ther for that year aiter the Miniſters deceaſe, nor for any part of his Stipend 
owing of Terms preceeding his deceaſe, and which might belong to them, 
albeit Executors Confirmed to him, ought to be ſuſtained,nor fo ſummarly 
granted,and that there was no warrand to direct ſuch Letters and Charges of 
Horning, but that they ought ro purſue therefore by ordinary Purſuit; 
Gibſon Clerk. Vid: 9 Decemb: 1623, Annat of Bencfices. 19 July 1626; 
Miniiter of Peterhead, 


Mowat contra Mowat, Decemb: 18, 1623. Ws pw 
T was controverted this day in an Attion betwixt Mowat contra Mowat, 
if a Decceet given againſt a party, as lawfully charged to enter Heir, 
ſhould hinder the ſame party,veing charged at another parties in(tance, to 
enter Heirz and ſo purſued hoc nomine,to Kenounce to be Heir, In thisProceſg 
ſeing many of the Lords contended, that ſo long as the other Decreet ftood 
given againſt him,as charged.toenterHeir,it would ever prove againſt him in 
all Proceſſcs berwixt other Parties, and that he could never be heard to re- 
nounce to be Heir, while that Decreet be reduced 3 of which opinion o- 
thers were not, for then there needed not another Charge to enter-Heir, to 
be uſed by any Party, but that other Decreet inter alios would ſerve him, 
without a Charge at their inſtance, which 1s not allowable: But this poine 
was not decided this day, albeit it hath been decided before both, pro &* 
contra, as it was then aftirmed by ſome of the Lords. Vid. 20 July, 1626, 
Harvie contra Baron, 


. L, Monymusk contra Forbes, Eodem die. OY | 
N an Attion betwixt L. Monymusk contra Forbes of Barns, for ReduQi- 
of the Defenders Infettment of a Fiſhing, &c. The, Lords found, that 
the Purſuer, by vertue of his Right to his Fiſhing, which was a diſtin Fi- 
ſhing trom the Defenders Fiſhing, . and different there.fromz and . which 
Right proceeded from the Abbot of Aberbrothick,. and, fo from. an Eccle(1- 
aſtick Perſon, could not be heard, neither had intereſt to. purſue the .De- 
fender for Produttion, or ReduGtion of the Eights of his Fiſhing mgde to 
him, which proceeded from the King, .they being diſtio& Fiſhings, | and the 
Right thereof lowing from ſundry Authors. And in, the ſame Procels, 
an Exception founded upon a Right clad with fourty years, Poſleflipn, 
interrupted, was ſuſtained to. induce Preſcription againſt the Purſuer. al. 
beit the time of the beginning of that Poſſeſſion, when it was firſt appre- 
hended; the Right would. not then have maintained the Defender, . if he 
had been Challenged. or Purlued then,by this Purſuer or his Author, Fe: IT. 


, 


Hope & Lermonth. Alter.. Nicolſon. Scot Clerk. Vid, March 26. 1623, Lo. 


Teſter, July 12+ & 14. 1626. Job: Start. bawinnl 6 foe 
| Hume of Goodſcroft contra A ikinan's Creditor, Decem; 20; 1623+ » 
N an Action of Sufpenfion raiſed at the Inſtance of Mr. David Hume 
| of Goodſeroft, againſt James Aikmans Creditor ,, which Creditor; bad 
arreſted a ſum of Money owing by the ſaid Mr. David, to: the laid Jaztes 
Aikman, and was decerned, to be made furthcoming: for ſatisfying of ja 
Debt owing'by the ſaid James, to the ſaid Creditor, -T he Lords foung, a{- 
beit the Bond containing the Debt owing by Mr. David, to the ſaid James, - 
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was an Heretable Borid j and that he was thereby obliged to pay yearly 
Annual,ay and while the re-payment, yet that the faid Mr. David was not 
holden to pay Annualrent, from the time that it was arreſted 1n his hang 
by the faid Jawes eAikmans Creditor, ſeing the Arreſtment was an prox 
bable cauſe to him, wherefore he could not be in ##to, if he had payed the 
ſame to his Principle Creditor, viz. £Aikmanneither could he pay the ſame 
to the Arreſter, without a Sentence, and ſo hisRetention of the Sum bei 
neceſlar to him for his ownSurety, excuſed him from Arnual paying, ſince 
the Arreſtment, and this was found 3 albeit it was —_— » that he 
ought either to have payed the Principal Sum, or configned the ſame; or 
elſe he could not be freed of the Annualrent, being ſubject thereto by his 
Bond ; this Cauſe was ordained thereafter to be further heard, and this In- 
terlocutor was ſtayed. Here it may be queſtioned,if Sums debtful by He. 
retable Bonds be arreſtable, which has not been here diſputed, for anſwer 
whereto, Yid. K, Charles Parliament 3. Seſlion firſt, Chap. 4. 


Bannatyn contra Murray, December 23. 1623. 
N an &dGtion cf Declarator of the L, Drumelziars Liferent-Eſcheat, 
purſued at the inſtance of John Bannatyn Servitor to the Lo, Teſter, 
compeared John Murray of Halmzre, who was Donatar of before to this 
ſame Liferent, and who thereupon had obtained general Declarator, and 
had intentit alſo ſpecial Declarator;in reſpe& whereof he Alledged, that the 
Liferent being once lawfully declared at his Inſtance,noDecharator thereupon 
could again be ſought by the Purſuer, upon this late Gift, granted fince his 
Sentence, It was Replyed' by the Purſuer, that the Excipients Gift, and 
Declarator was null, becauſe it was ſimulatly taken by the Excipient to 
the Rebels uſe, in ſo far as the ſame was granted in Ammo 1648; Since the 
which time, the Rebel has continually remained in Poſſeſſion of his Lands, 
Goods and Gear peaceably, as he did before the Gift, without any Diligence 
done by the Excipient, upon his Gift and Declarator, torecover Poſſeſſion, 
or putthe Rebel therefrom : Likeas the Donatar not only has ſuffered the 
Rebel,toretain the faid Poſleſſion, but has taken himſelf from him a Wodſet 
of ſome of hisLands,and conſented to theTacks of ſome other of hisLands, 
Set by the Rebel to his Tennents, ſince the date of his Gift, and has ſuffer- 
ed the Rebel to apply the Money,received for the faids Wodlets to his own 
uſe 3 which maniteſtly detects the ſimulation; The Defender Duplyed, 
that the Donatars overſight toſuffer the Rebel to poſſels ( if that were 
granted ) will not cauſe his Right fall, for the alledged Simulation is not 
relevant, except it were poſitive offered to be proven, that the Gift and 
Declarator, were procured and exped upon the Rebels owa Charges, and 
chat it were proven per wembra curie, * and the illative deeds alledged, 
cannot make ſimulation, for the conſenting to Tacks, ſet by the Rebel, os 
accepting of Wodſets, is not relevant, ſeing he might have confented, either 
to Tack, or Wodſet granted by the Rebel, for refpeft born by the Dona- 
tar, to the receiver of theſe Gifts, and the accepting of his own Wodlets, 
which had a longer Indurance than the Right of 7 haha. by the 
Gift, cannot make the Gift ſfimulat, and to fall; and if theſe Deeds were of 
force to prejudge his Gift, yet the moſt that the ſame could work, were 
to make it null, for the Liferent of theſe Lands,to the Setting whereof by 
the Rebel, the Defender conſented, and whereof the Defenders ſelf rook 
Wodlet,bur thereby theGift cannot fall iz totum,but may ſubſiſt inhisPerſon, 
for all the reſt of the Rebels Lands, eſpecially ſeing he was both Caution- 
Er to diverle Creditors, for the Rebel, iu Sums of Money, at the time Ag 
ne 


wy. Hy on. 


—_ a Vw ac ob 


The Deciſions of the Lords of Seſſion, 16344; 95 
the Gift,and then alſo had acquired the Heretable Right of fome Lands from - 
him, and ſenſyne has acquired the Heretable Right of ſame: other Lands; 
for turther Security whereof, he having taken the ſaid Gift, no reaſon were; 
that either he ſhould be hurt in the Liferent of the Lands, whereof he has 
acquired the Heretable Right, or in the Sums, wherein he: was bound for 
the Rebelz but he ought to keep the Liferent,while he be relieved there- 
of, and this alledged Simulation .can never:be objected by this Purſuer, 
becauſe his Name 1s only borrowed tothe behove of the Lo, Yefler, who 
| accepted from the Excipient, an Afignation of his Right, -to a-part of 

the ſaid Rebels Liferent Eſcheat, for Sums conditioned to be payed by him, 
to the Excipient therefore, by the which Acceptation, he has approven 
the Rights, to be Lawfully eſtabliſhed in his Perſon, . The Lords ſuſtains 
ed the Right of the Rebels Liferent, in the Perſon of the Excipient, for 

the Lands acquired by him, from the*Rebe], Heretably and Irredeemably; 
either before his purchaſing of the Gift of the Rebels Liferent, or ſenſyne; 
wherein they found, that he ought not to be prejudged, by any Deed of 
Simulation, or other alledged for the Purſuer againſt the fame pro tanto, 
wiz.for any irredeemable Lands, acquired by him from the Rebel; but as 
for the Lands acquired by him, ſince his Gift, which were under Reverſi- 
on to the Rebel; or ſet in Tack by the Rebel, and conlented to by him; 
and for all other the Rebels Lands,by and attour theſe, which the Excipi- 
ent had acquired irredeemably. The Lords would not ſuftain theExcipients 
Gift, | but preferred the Purſuer the ſecond Donatar therein, albeit the Ex- 
cipient was Czutioner for the Rebel, the time of the purchaſing, of his Gift 
for his relief, whereot they found,that the Excipient ought not.to poſſeſs the 
Liferent of thereſt of the Rebels Lands, in reſpeR of the Reply, which they 
admitted againſt the ſame, vis. the Retention of the Rebels Poſſeſſionzand 
the txcipients conſenting to the Tacks,and Wodl(ets ſenſyne,Set by the Re- 
bel, and his permitting of the Rebel, to apply the Moneys acquired theres 
fore, to the Kebels own uſe; which ought to have been imployed; either 
for the relief of the Excipient, or of ſome other the Rebels Creditorsz by 
the which the Excipient had fo prejudged himſelf, that he ought not tore- 
tain the Liferent for his relicf of theſe Burdens, whereof he, might havere- 
lieved himſclf before it. he had not conſented,as ſaid is, and fo defrauded. 
either the Fisk, or any other Creditor; he colluding thereby with the Re- 
bel,and conſequently admitted the Reply to the Purſuers Probation. Actor, 
Nicolſon & Stuart. Alter, Hope & Cunningham, Hay Clerk. Vid. Decens 
15; 1626, L. Fonlis, March 22. 1628. Andrew Meldrum, 


Shaw contra Gray, January 7. 1624; 

IN an Action betwixt Shaw and Gray, for ReduQion of a Bond; made by 
a Woman called Shaw,to whom the Purſuer was Brother and Heir, piver? 
to the ſaid Umphra Gray Defendet,containing the / payment. to bim of 606 
Merks, the reaſon beinpy that the Bond was made #z leo zgritutlinis. The 
Eords found, that Reafon relevant, vis, Thatthe Bond was made by the 
Party thereby obliged, ſhe at the date thereof being diſeaſed of a ſickneſs, 
whereot ſhe never convaleſcit, but whereof ſhe died, about the ſpace of 
ſeven weeks thereafrerz which Reaſon was ſuſtained, albeit the Defender 
alledged, that the ſame ought. not..to (trick upon Bonds made for pays 
ment of Moyeable Sums, which might be made upon, Deaths Bed, and that 
the Municipal Law,whereupon the. Reaſon was founded, -was only to te- 
ſtrain, Parties to make Alienations. of their Lands, and Heretable Rights,.in' 
prejudice. of their Heirs, upon:itheir Death-Beds; and alſo alledged, thax. 
w-this caſe,this Bond cannot be repute, done in lecfo 4gritudinis, 1n teſpeR 
M 4 that 
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that the Party, Maker of the Bond, at the date thereof, and by the ſpace 
of fix Weeks thereafter, was of good Health, ro adminiſter her lawtul 44. 
tairs, and in-thar ſame eſtate tor Sicknets as the was in by the ſpace of an 
whole year of be!ore, v's, that albeit ſhe keeped the Houle for the in. 
difpofition of her Body, having a Lent-fickneſs ot Hycrophie all that time, 
yet ſhe lay not Bed faſt, but rote davly, and put on her own Clothes, ang 
went up and down the Houſe : W hich Alledgeance was repelled, ſing the 
Party alledged not, that ſhe came out to Kirk and Mercac, or at leaſt gid 
other Deeds of Health, equivalent ro fuch cut-coming +; and tound, that the 
Law ſtruck as well npon Movable Bonds, as upon Deeds done in Here. 
tage z for upon the Movable Bonds, the Hererage might be compry(ed, 
and ſo the Heir thereby prejudged ; and albe:t it was a Lent-fickneſs, & 
non norbus ſonticue, the reaſon was tound releyant z and becaufe the Party 
to whom the Bon. was given, was art Apothecary, whoalledged, thar the 
Bond was made to him for Drogs, and fatisfaQt:on of his Cure, mniſtrare 
by him, during the whole ſpace ot her being in Sickneſs, T he Zords tound, 
that they would ſuſtain the Bond pro #axto wiz for the prices ot his Me- 
dicines, as ſhould be proven to have been furniſhec to her by him, an alſo 
for ſuch further Sum, as 1n the end of the Caute ſhould be mocified by the 
Lords tor (atisfaRtion of his pains,and for his arte, Adtor, Hope & Oliphant, 
Alter. Nicolſon younger & Ruſſe/. Hay Clerk, Fid, 1 Feb, 1622, Robſon, 
I3 Fuly 1632, Pollock, & 16 Feb, 1628. Fohn 8yres, Thelikedone 21 
Fanuary 1621. Pride contra Thomſon. 24 Feb. 1624. Donaldſon contra Da» 
vidſon. 7 Fuly 2629, Maxwell contra Fairlie, | 


Bairns of Collonel Heyderſon contra Murray, Fanwary 8, 1624, 
N an Action betw:ixt the Bairns of umquhile Collonel Henderſon contre 
Fames Murray, a Bond being mace for payment of a Sum of Money, with 
eaily Annualrent therefore,after an Hetetable manner to the Collonel, and 
e dying before the firſt Term appointed for payment of the Annual:ent, 
for the Bond was made, and the Money lent out at Whitſunday 1622, and 


the firſt Terms payment of the Annualrent was by the Bond appointed ro 


be at cMartiwmaſs thereafter, the ſame year 1622, for the profite of the 


Money of the Term and Space decurring betwixt Whitſunday, at which time 
the Money was Lent, and the ſaid Term of Martinmaſs ſubſequent, betore 


the which Term ot Martinmaſf the Collonel died, to wit, in the Month of 
Avzuft preceeding It being queſtioned berwixt the Parties, to whom the 
faid Terms Annuilrent pertained, whether ro che Collonels Heir, or his 
Executor, The Lord: tound, that the ſame pertained to che Heir, and was 
not due to the Executor, (cing the Collonel died, betore he could crave the 
Annual, it could not at the time of his deceaſe be repute i» bonus e146, and 
conſequent)y. could not pertain to his Executor, Actor, Hope & Baird, 
Alter, HMoriſon, Gibſon Clerk, The like Dcciſton in terminds was done 
I9 Fanuary 1627, in an Aion betwixt the Executor of Sir Mchael El- 
Fhingſton 3nd Cunninghame of Corſhill, Fid. penult Fune 1624, Edvar 
contia Halyday, Item, Smith contra Sender ſons Relict, codem die, 15 Fulf 
1623, Anderſon Contra Anderſon, 12 February 1623, Wallace, 


L. Innerweek contra Wilkie, Fanuary 10. 1624- 
Þ an AQion purſued by the L, Innerweek contra Fohn Wilkie and the La- 
dy Bothwell, wherein Fohn Wilkie being called for delivery to the 
Laird of Innerweek of # certain quantity of Wool, which was arreſted by 
him in the Lady Bothwels hands, being her Wool,” and to be made forth- 
coming by her to. him, - for ſatistaRion of a Debr, which was owing by her 
to 
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to him, .and. whereof che, Term: of payment was not-come at the tine of 
the Arreſtmeort,after the which Arreſtment the ſaid-Fobn Wilkie had bought 
the ſaid Wool. from the Lady Bethwel;:and received - the ſanis-from her, 
and therefore be was defired to render the ſame or the 'prices thereof; as it 
was worth at the time of his buying.and receiving-thereof, -- The Lords 
found, that this 4rreftmear, albeit is. was only made in the Lady Borhwefs 
own bands, .and no ways known to the: Buyer, nor intimate to him, yer did 
fo affe& the, Wool really at the inſtance,and ro the behove. of the Arreſter; 
that aſter the laying on of, the ſame, none could profitablybargain;or do ahy 
Deed which. mighe fruſtrate the effeR of the Arreſtment, - andprejudge him 
of Execution thereupon , and therefore ſuſtained the: 4&ion 2gainſt Fohr 
Wilkie, albeit he ws a third perſon,to whom the Atreſtitient wis never 
known, and albeit he was in. bona fide & probabilitgnorantia, to hive con- 
trated with the Lady Bothwell for that Wool, which they found- conld hot 
derogate from the Purſuers Arreſtment, and alſo ſuſtained the AQion, for the 
prices which that Wool was then-worth, ..at the Defenders buying thereof, 
and would not reftri& the Purſuit to ſuch: prices, for the which the Defender 
bought the Wool, bur permitted the Purſer ro-prove' the prices according 
to the worth thereof , thereatter the Purſuer paſt from all greater prices,ex- 
cept ſuch as were agreed upon by the' Defender, to be-payed for the Wool 
at the time of the buying thereof, ARor, Stuart, 'Alter,Belſfhes,” Scot Glerk: 

 . 4 -  M*muth contra Poure; Bldem die. ., 
N an Adtion betwixt Math contra Powye, a Commiſſion being given by 
the Lords to four Judges, whereof two were choſen by each qne of the 
Parties, to hear the Comprs berwitc the (aids Parties, and thereafter to 
report to. the Zords their Proceedings, 'the' Commiſſion 'not bearings to be 
given to them conjunaly,bur only that it was givento the (aids four Judges, 
two nominate for the one, and the other'two nominate for the other ; and 
the Report being returned ro the Zords, "ſubſcribed only by three-.of the 
ag py not by the fourth,the Report was ſuſtained and found ſyicient 
or it was no reaſon that the Commiſſion'and Report ſhould be eluſor it 
any one of the four, either of hitaſelf;' or at the defire ot the Part , ſhould 
retuſe his concourſe and conlent.: The four Judges were four Merchants, 
AQor, Stuart, Alter; Lermonth & Sanllilends, Hay Cletk. , . 
L. Drumlanrig contra Baillies of Hawick, Fanuary 15, 1624; i: . 
He Laird of Drumlanrig having obtained. Decreet before the Secret 
: | Council againſt the Baillies of Howick, then being in Office, and the 
Clerk,decernirig them,as having no Right by vertue of their Infeftment to 
impoſe any Taxes upon their Neighbours by their As of Court, | ro. defiſt 
from doing of the ſame in time coming, and that Decreer being transferred 
in theLaird of Dr#mlanrigs perſdn,as ſucceeding to his Right,who tecovered 
the Sentetice, Charges the Baillies, againſt whom the Decree was firſt giver, 
alter the expiring of their Office, and after that new Baillies were placed, 
and their. Clerk,to obey the Decreet, which was ſuſpended; . In the diſcus 
fing of the which Suſpenſion, the Lords found; that the ſaid Decteer of 
Secret Council. might. haye Execution, ſeing the ſame was transferred as 
ſaid is, by Letters of-Hornins, and ſutmar Charges, .,withour any - other 


transferring, or longer Proceſs againſt the Baillies, and next ſucceeding M#- 
ore them, they being an Univere 


giſtrats, or any othets bearing Office bef 
fity, .and the firſt Sentence being given againſt the Deſengers therein az 
ceaſed by the new yearly Eleftion, whereby 


Bailliesy - For albeir their Office 
they could ngt_ be turther charged as repreſenting the Body of the Town, 
| yer 


98 The Deciſgons of the Loyds of Seſſion, x 62). 


yet it was not reaſon that che execution and-force of their Sentence {houtg . 
be fruſtratey -buc the Zords fonnd the ſucceeding Magiftrats ſtands ſirbjeq rg 
obey the ſarae, and that thefaid Sentence ought alſo to have execution! gainſ 
the ſame perſons, againſt whom ir was firſt given or transferred,” 2d byn; 
effetFum,' viz, to cauſe them(elves:deſiſt and obey the Sentence, but not to 
take the. burden fox. the Body of the Town + and alſo' ftonnd, 'thar the 
Clerk. was.not a-Member, to be repute'of'the Council, or ag a 'Magiſtry,,' 
againſt whom any C harges could be execute upon ſuch Decreets given again 
te Magiſtrats z - and:theretore ſuſpended the Lerrers and Charges Execur 
ainſt him, and in reſpe&t the ſaid Decreet was given by the LoYd: of Secre 
ouncil againſt the. Paxty then compearand z the Lgrds of Seffjon wi 
not diſculs the nullity, alledged again(t the ſame by way of Suſpenſſon, Vity 
that it. was-given by. the Lords of Secret Counct!, who yrere not 'Judees 
competent therets. - Scot Clerk, - - v (re 
- Vilcount of Anand contra Scot, Eodem die, . 
N an, Aion of Reduction; purſued at the inſtance of the Viſc6unt g 
Annand,as Donatar to the Liferent: Eſcheat of 9110s Scot of Ronnitogy, 
and Donatar alſo tothe Non»entry of the ſame Lands of Bonnitowp,ag4inkt Sr 
William Scot of Harden, who tor 'the pitticular Goods contained ina (per 
Declarator, obtained by -him againſt the ſaid $/moy, whoſe ſingle Elchey 
was ig,the perſon. of the ſaid Sit William, had compryſed the Herer:bl: 
Right of the ſaids Lands, and was thereupon--Inteft in the Game. This 
Compryſing was defired. ro þe declared extin3, the reaſon whereof 'was | 
belled; and tounded upon the AQ, of Parliament, 40 1621, concerning 
Comprylſiags .viz, becauſe the Compyſer had incromerted with the Dy- 
ties of the Lands compryſed , fince whoſe Compryling the quantity of the 
Profites and Duties of zhe Lands compryſed, extended to more then woul 
ſatisfieche Sums, foi the which theCompryſing was deduced,and Annualrent 
thereof, and other, Deburfings and Charges appoinced to be repayed by thy 
ſaid A& of Parliament, . .In this.ProceGs, this Reaſon was found relevant, 
andthe Lords tound, that the Compryſer ought to-compe for the Profits 
of che Lands intrometted with by him of the years preceeding 'the AR df 
Parliament, as well as of the years ſeafinez and which Decifion they foul 
they would keep in all Compryfings, where the Legal! Reverfion was nt 
expired before that AR ot Parliament, when the like Queſtion occurred; 
and they Repelled che Exception proponed for the Defender, whereby ht 
Alledged, that he ought not to compt tor any year preceeding the AQ, (eins 
fruitui erant bona fide percepti & conſumpti, and wherewith he had 
led by vertue of a lawful Right then ſtanding, and conform to the Law and 
Cuſtom of the whole $ neon, ought not now to be drawn wader this AR 
of Parliament, which as all other Laws, only extenduntur ad futura; This 
was repelled, . likewiſe the Zords found, that the Probatign of the yearly 
Avail of the Lands, ſeing the ſame was not ſet out to Tennents, but eve 
keeped in the Heretors, and alſo in the Compryſers hands in the Mainſing; 
might be proven, what the ſame were worth, and might pay ſo much yearly 
Duty, and that other Lands adjacent of the like quality payed as much 
yearly, to be proven by Gentlemen in the Country, Neighbours to the 
Lands, and who, ſhould be teſtes omni exceptione mejores, and.men Landed; 
Actor, Neilſon & Burnet, Alter. Nicolſon younger & Stuart, Gibſon Clerk, 
Y1d,.1 Fuly 1624, L. Rankilot, 3 March 1629. Herrs contra Stuart,” 13 
Fanuary 1630, Leſfils contra Wallace, 9 March 16 31, Lady Hattowhal, 
| Ker contra Dickſon, Eodem die, —- 1... 
F: an AQtion betwixt Mark Ker contra Dickſon,tor ſuſpending of Charges 
execute upon a Contract, whereby the one Party was oblig'd to oo 
rhe 
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the other to poſſeſſion of Lands, and-which was Suſpended upon a Reaſon 
admitted to the Suſpenders probation, bearing, that he had entered him to 
the aRual poſſeſſion of the ſame.” The Zords found, that all fuch Reaſons 
of Suſpenſion in time coming, confiſting i» faFo, and which of the Law 
may be proven by Witneſles,ſhall. be proven at a Term, which the Zords 
will only aſſign to prove the ſame, and that they will grant no. moe Terms, 
nor farther How of diligence againſt the Witneſles Summoned at the ſaid 
Term, albeit they compear not to Depone; but will conclude the Cauſe -at 


the aid firſt Term, without further protraQing of the Proceſs, AQor. N3. 
colſon & Oliphant, Alter, | - 


M:math contra L. Ochilirie,&c. Jan: 21. 1624. Ts RET" 
Ames M*maih and ſome other Merchants, having furniſhed to my Lord 
ochiltrie certain $ums of Money, which he bound him to pay to them at 
the Terms contained in the Bond, and for their ſecurity of payment,in caſe 
of failzie of payment, and in warrandice thereof, he gave them Charter 
and Seafin of the Lands of Saltown ; _ the which Charter and Sealin, 
they having conveen'd the Tennents of the ſaids Lands for payment of their 
Duties. The Lords found that the Tennents could not be conveened for 
payment, by vertue of the foreſaid Charter and Seafin, which was given in 
warrandice, as ſaid is, untill the time that the Purſuers had obtained Declae. 
rator,upon the failzie of payment againſt the Principal Party their Debitor - 
for it was not pertinent to theſe Defenders to diſpute, neither could the 
know if the Purſuers were payed or not,or if there was a failzie,or if the Par- 
ty had made payment, .and fo, had purged the failziez for that Diſpute was 
only proper to the Debitor, who Contracted with the Purſuers, and not to 
thir Defenders, Actor. Stzart, Alter, Nezlſon. Hay Clerk. 


"IS  L, Carnouſiecontra . FEodem die. A 
N an AQtion purſued by L. Carnoyſfie againſt wherein Carnoxſie, 


as Executor to L, Bars his Brother, ' and as having Licence grant- 
edto him by theCommiſſar of Aberdereyto purſue for a particularDebt owing 
to the Defunct, whieh particular debt was left' out of the principal Con. 
firmed Teſtament, and cameto the Purſuers knowledge fince the Ccnfirma- 
tion; The Lords ſuſtained the Purſuit founded upon the Licence to pur- 
ſue, given by the Commiſlar, albeit there was a Principal Confirm'd Te- 
ſtament, wherein the Purſaer was Confirmed Executor, And albeit it was 
noteeked to the Teſtament Confirmed, and found that it was not neceſlar 
tocek to the Confirm'd Teſtament the particular Debt Libelled,ſcing it was 
uncertain,if the Purſuer ſhould recover the ſame, or not ; but that the Li- 
cence gave ſufficient intereſt to purſue, , without ecking the ſame; but or. 
dained the Purſuer to find Caution to Confirm, and make the ſame forth- 
coming to the Defuns Creditors, or any having intereſt, in caſe he 
recover the ſame. . Actor. King, Alter. Lawtie. Gibſon Clerk, FYid: 14 
Decemb: 1621; Halliday, 


._  , Drummond contra Drummond, Jan: 22. 1624, ng” 

N an AQtion betwixt Drummond contra Drummond, ons . Drum- 

mond jn his Teſtament leaves the Sum of 1000 pounds. in Legacy to a 

Legatar, to be payed out of another particular Sum owing to the Detung, 

which Sum, out of which it was left to be payed, was Heretable; and there- 

upon the Executor who was conveened for payment thereof, defending bim- 
ſelf, that he ought not to pay it, being deſtinat out of an Heretable »um;/ 

which was not- Teſtable. The Lords found, that albeit the Legacy could 
not receive effeR, by payment Out of that Sym particularly, yet neverthes_ 
le that the Legacy remained good, - affeR the Deluntts other Moveables. 
\ 2 with 
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with the payment thereof, if he had as many as might ſatishe the ſame, anq 
thereforeadmitted to the Purſuer to prove,that there was no moe Moveable, 
left by the Defun&,and intrometted with by the Executor,then might (atisfe 
the foreſaid Legacy, AQor, Craig. © Alter. Rollock, 


Leymonth contra Alexander, Eodem die. 

Nan AQtion betwixt Lermonth contra Alexander, the Purſuer having con; 

veened Alexander Defender,maker of a Bond,obliging him to pay aSun 
to the Purſuer,and Mr. Robert Lermonth, in whoſe hands the Bond was put, 
for delivery of the Bond foreſaid to him, feing he Libelled, that it was putin 
the ſaid Depoſitars hands, to have been given to the Purſuer, The De. 
fender compearing, and alledging that the Bond (afterit was exhibited 
the Depoſitar ) ought not to be delivered to the Purſuer, ſeing it had ne. 
ver become his Evident, And where it was ſet down in-the Summons, that 
it wasdepoſitat to be delivered to him, the depoſitating thereof for ſuch an 
efte&, or the condicions whereupon) it was depoſitat, ought to be proven] 
either by W rit,or by the Oath of the Party,maker of the Bond,and theſame 
ought not to be ſuſtained, or found relevant to be proven by the Oath of 
the Depofitar, whoſe Declaration in a matter, eſpecially of great importance, 
ought no more to be admitted,to make an Evident of that moment to pertain 
to a party, to whom the ſame otherways would not appertain, than a matter 
of that weight of the Law could be admiſſable to be proven by Witneſle, 
This Alledgance was repelled, and the Lords found, that the condition, 
whereupon the Bond was depoſitat, might be proven by the Oath of the 
Depoſitar, whoſe Declaration, upon his Oath, they tound ſufficient to inftt 
Sentence according to the conditions, as ſhould be deponed by Hirii therein, 
Ador. Hope. Alter. Stwart. Mr, Robert Lermonth preſent, $cot Cletk, 
Vid: 25 Novem: 1631, Lawder contra Dowglaſs, penult June, 1625. Cran- 
furd contra Yallance. * 4 March, 1631, Hay contra Mcmichel. 14 Feb. 1629, 
Farquhar contra Wallace, & 5 March, 1624. Hay contra Wright. 22 Feb, 1627, 
Williamſon contra Tennent. 


| Stevinjon contra L; Craigmiller, Jan: 24. 1624. | 
0 _ having Compriſed the Lands of. Pepper-miln, pertaining to P# 
trick Edgar, for a Debt owing to him by the ſaid Patrickz he chargs 
the L: of Craigmiller Superior, and of whom the Lands are holden, to Inf 
himtherein, who Suſpends upon this reaſon, iz. that the ſaid Patrick being 
addebted to Clement Edgar a certain Sum, conform to his Regiſtrat Bond, 
the ſaid Clement had made the L. Craigmiller Afligney to that Bond and De 
creet, who upon the ſame, as Aſſigney, had Compriſed the ſaids Lands 
that ſame day of this Chargers Compriſing, and which was alſo allowed by 
the Lords that ſame day, and ſothe property was conſolidat with the Supe- 
riority ; and he being equal in diligence, ought tobe preferred, and ought 
not tobe: compelled to receive this Charger. This Reaſon was not found 
relevant, for the Zords found this Compriſing null, ſing it ' was deduced 
by the L. Craigmiller, as Aſligney, by Clewent Edgar, which Clement was 
deceaſed before the Denounciation of the Compriſing 3 and the faid Aſbg- 
nation not being intimat in the Defunds time, before he died, the Lor 
found, that no Execution could ſummarly be uſed,at the Aſſigneys inſtance 
after his deceale, by vertue of an Afſſignation, not intimat in. the Cedents 
lifetime, except that the Decreet, whereto he was conſtitute Aſagney, had 
been firſt transferred , which ought to have preceeded the Compriſing, 
even as the Afﬀigney could not after the Cedents deceaſe, charge by Let: 
ters of Horning the Debitor, where the Decreet Aſſigned was not transfer; 
: r 
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red, nor the Aſſignation intimat to the Debitor in the Cedents lifetime 3 and 
this nullity was received, and admitted by way: of. ObjeQion in-the Suſpen- 
ſion, to take away the Compriſing ſtanding, albeit that a. part, conſiſted is 
fatfoviz. that Clement Fdgar the Cedent,was.decealed before the Compriling; 
but the Lords ordained the. ſame- to be inſtantly proven, and would not 
aſſign a Term thereto, Scot Clerk, Fid: 27 Jan: & 3 Feb: 1624, betwixt 
thele ſame Parties, and the caſes cited there. 


Mcmorran contra Black, Eodem dle, Kos 10 

Lack being obliged to pay yearly a certain Duty to Mcmorray of Glaſper, 
confotm to a Tack paſt by way of Contra& betwixt them thereanent : 

And the ſaid Black Tackſman being purſued for payment thereof; The Lords 
found the Tack ſufficient to bind the Tackſman, albeit it was quarrelled by 
him as null, becauſe it was a matter of great importance, which although 
it was Subſcribed by two Nottars for him, yet ought tobe conſidered, as ifit 
wereSubſcribed only by one (quo caſ# it would have been nu}! ſeing the ſame 
was not Subſcribed by the two Nottars at one time; as it ought, ifit had 
been lawfully done, butat diverſe times, wiz. by the one. Nottar, and be. 
fore his Witneſſes at one time-3 and by the other Nottar, and before diyerſe 
Witneſles, others than the firſt, upon another, day thereafter 5 which AL 
ledgance, after the Lords inclined to ſuſtain the ſame, was-repelled, becauſe 
the Purſuer Replyed, and offered to prove that the Tackiman had entered 
by vertue of the Tack, to the poſſeſſion of the Lands contained in the 
Tack, which he proved by Inſtrument, and in reſpeR thereof the Tack waz 
ſuſtained. AQor Alter. Lawtie, Clerk. Vid. 16 November, 
1624, Mr. Thomas Hope: 20 March, 1633. Craig contra Cowie; and the 
caſes there. 


Donatar of Meldrum*s Liferent-Eſcheat, contra his Superior, Ebdem die, 
| A Nadrew Meldrum being Heretor of the Lands of Old-ley, holden by = 
A of another Superior, by ContraQ Diſpones the Lands to John eMel- 
drum, and obliges him togiveto the ſaid John two Infeftments, one to be 
holden of himſelf, and the other to be holden of his Superior , likeas, he 
Subſcribesand gives him a Charter of the Lands to be holden of himſelf, 
whereupon, and by vertue whereof, he is Seaſed,. and als at the fame time 
ſubſcribes a Ptocuratry of Reſighation in favours of Fohn, for reſigning 
of the Lands in the Superiors hands, by vertue wheteof John: might reſign, 
and procure himfelf Infeft, to be holden of the Superior when he pleaſed ; 
John being at the Horn after the Seafin taken by him, by vertue of the baſe 
Charterz and remaining thereat year and day, Andrew his Supetior , by 
vertue' of that baſe holdingzdiſpones his Liferent of theſe Lands to a Dona- 
tar, who obtains Declarator thereupon; thereafter upon the foreſaid Pro 
curatry of Reſignation made by Axdrew, Reſignation is made in the Suz 
periours hands, and Fohr Intett to be holden of the Superiory after the 
which publick Infeftment he remaitied year and day Rebel ; the Superiot 
claims the right of: his Liferent, which he contended ſhould pertain to 
him, and that Azdrew his Rightbehoved: to ceaſe to that Liferent,how-oort 
John his Vaſlal was entered «by Andrew his Superior, .ſcing the Infeftment 
given by the Superior, extinguiſhed the baſe lofeftment holdenof. Andzew; 
which ceaſed by the publick Rightz which being granted, behbved to cauſe 
that Caſuality of the.Vaſlals Rebellipn ; to. pertain to the Superior of th 
rg: ; and Andrew cealing to be his Superjor, he could. got bruik th 
-aſuality of the Superiority, which.only behoved to. go and-pertain to him 
who was the Superior, ſpecially ſeing the Procuratry of Reſtgnation being: 
J the 
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the ſaid Andrews own Deed, albeit Seafin was not taken thereupon, ng 
Reſignation made, conform thereto, long thereafter, and long after the 
Valials remaining Rebel, attour the ſpace of year and day ; yet he was 6 
denuded thereby, that he could claim no caſuality of the Vaſſils Rebellion, 
being abſolutly denuded, by his own Reſignation, atleaſt, if any Right he 
had to that Liferent, as of Lands holden by that bafe holding of him, it 
could laſt nor endure no longer, neither to himſelf, nor to his Donatar 
who could be repute in'no better caſe than himſelf, but for theſe yearsdy;? 
ing the which the Rebel remained his Vaſlal, and while the ſaid baſehold. 
ing ſubliſtedz but as tor the years after the Rebel was Seaſed, by the pub, 
lick holding, how ſoon year and cay expirec's after that publick holding, 
the Liferent of all years thereafter, ought to pertain to the Superior, The 
Lords found, that the Caſuality of the Lifercnt falling, whileas the Re. 
bel ſtood Vaſlal, by the baſe holding of the immediat Superior, and being 
ified to a DNonatar, and declared before Seatin, or Relignation was made, 
ho giving of the publick Infeftment, albeit the: Procuratory granted by 
that immediat Superior, precceded the falling of that Caſuality, pertained 
to the ſaid Andrew, and his Donatar, and ceaſed not by the ſublequent 
ublick Right, and that the Superior, by the publick Right, acquired no 
Right to the ſaid Liferentz but that it gemained with the Donatar of theim- 
mediat Superior, for all the years during that Vaſlals Life time, who wy 
Rebel. Actor. Nicolſon, Alter. Hope && Monat. Gibſon Clerk. Vid. Ju 
F: 1624. E. of Annandale contra Johnſton, where it is found that the py. 
ick Infeftment extinguiſhed the prior baſe Infefrment, vid, Decem, 4, 
& 5. 1623, Paton contra Stnart, Feb. 26. 1623. L. Clury contra Lis 
thindy. March 8. 1623, L. of Wedderburn, Decem, 4. 1635. L. Craigiue, 


Stevinſon contra L. Craig-miller, January 27. 1624, 

| Þ: the Action Stevinſow contra Craig-willer, whereot mention is made 

in the other Proceſs, January 23. The Lords found, that a Rarification 
made by Patrick, Edgar, who was Lebitor to Clement, of the Aﬀgnation 
made by Clement to Craig miller of the Debt, and Degrect thereupon, res 
covered by Clement, againſt Patrick, was not equivalent to an Intimation, 
and was not als ſufficient, as it the ſame bad been- Intimate by Craig-miler 
to Patrick the Debitorz and therefore found the Cowpryſing deduced by 
Craig-miller againſt Patricks after Clements deceaſe, whogwas his Cedent, 
to be null, notwithſtanding of the Rarification foreſaid 5 and albeit the faid 
Ratification was made by Patrick in Clements lifetime, before his deceale; 
for the Zords found, that Intimations ought to be Legally made by a Nattar, 
before Witneſſes,which as it was moſt ſolemn,and requiſit-ſo to be done, @ 
theſe were the moſt probable means to eſchew Falſct; for being other- 
ways done, by ſuch privy Ratifications, being deeds only done amongſt 
the Parties ſelves, might have the greater ſuſpition of Falfer or Simulationg 
and had the more difficult means of trya} and diſcovery of the fame. id. 
Novem. ult, 1622, La. Winton contra Murray. vid. March 14. 1626 #if- 
bit. & March ult. 1624. L;, Dwripace, where Treating is ſuſtained as ann. 
| way ads ſupra, Jan. 23. & infra, Feb, 3. 1624. and the Caſey 

re cited, 


- 


; Inglis contra Drummond, Eodem die. 23 
F an AQion of Adjudication purſued at the Inſtance of Alexander Inglis, 
againſt Drammond, who was the Party called, as charged to enter tis 


to his Debitor, and who had Kenounced to' be Heir. The Lords ſuſtained. 


the Action of Adjudication; albeit it was Alledged,' that Adjudication could 
not 
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not beſuftained', but where firſt there was a 'Senteice” preceeding, de- 
caring the Debr, fox which the Adjudication was which this Purſuep 


wh. At. At. at... on Ye 


had not, ſeing by having; purſued the- Defender for Regiſtration of the 
Bond, he was Afſſbilaied, becauſe he renounced to be Heir, and fo'the Bond 
ſhould have been Regiſtrat cognitionis' cauſs, which is not done x: This Al: 


ledgance was repelled, becauſe in that Abſolvitor, the Purſuer proteſted; 
that he might have AQtion | contra baredivatem jacemiem, which Proteſtation 
was admitted in that fame Abſolvitor by the Lords, and being admitted, 
The Zords found it ſufficient to produce this Ation, and that there was no' 
necethty 10 ſeek any other Decreet of Regiſtration cognitionis. cauſe, but 
ſuſtained the Procefs. upon that Proteftation admitted; Aftor.' Kiroſr, 
Alter. Gibſon Clerk.' _. | 
Hopprizgle contra Ker. . Jarwary 29. 2624. | 
Nan A@Qtion betwixt Hoppringle contra Mark Ker, and L. Borthwick, The 
[ Lords found, that where Superiority of Lands are Compryſed from the 
Saperior, in theſe Compryſings, there- is no neceffity to uſe any Execution 
of ſearching and ſeeking, but that theſe Compryfings ſhall be ſuſtained, 
achough that Execution be not uſed; ſeing it is not probable, that the Su. 
perior -could have . any Goods upon that Land, whereof he was naked 
Superior anly, and whereof the Property pertained to anotherz and alſo 
they found, that in all other Compryfings of the Property of Lands, 
where diverſe Lands were Compriſed; notwithſtanding that the diverſe 
Lands were valued in one Barrony,or Tennandry, yet that the Execution of 
ſearching of the Moveable Goods, ſhould be uſed upon the Ground ofevery 
Land, Denounced to be Compriſed z and that where the forefaid Union 
was, it was not ſufficient, to ſearch at the principal Place, and upon the 
Ground of thatLand, to the which the reſt of the Lands Compriſed, were 
United, and where the Sealin was appointed to be taken, but that theſearchs 
ing ſhould 'be at all the Lands, atherways the Compriſing to be null. 
Ator. Hope, Alter. Nicoljow, & Oliphant, Gibſon Clerk, Fid. December 
134 1623. L. Lee contra Stuart, penult, July 1623. Mr. Thomes Nicolſon. 
,  Grinlaw contua Adamſon, Fenult January 1624. :- | 
N an Adtion of Suſpenſion, of a Decreet of Removing, betwixt Grin» 
law contra —_ The Lords found, that the Decreet of Removing 
was not ſatisfied and fulfilled, by any Inftrument of Obedience, bearing, 
that the Party againſt whom the Sentence of Removing was obtained, had 
Removed himſelf, and his Family; from the Lands decerned, except that 
he had alſo really delivered tothe Obtainer of the Sentence wacwam poſſoſſios 
zem; For the Party decerned, his own Removing . and colluding with ano- 
ther, who entered to the Land, at the inſtant time of his Removing, was 
not effeftual obedience,but tluſory 3, neither was it neceſlar, that the Ob. 
taiger of the Sentence ſhould be put to ſeek Action of Intruſion or Sycead- 
ing in the vice againſt hjm, who entered to the Land at the Remoying 
of the other, ſeing the ; Lords found, that the Party decerned, ought 4g 
deliver the Pofſcllion of: tbe faids Houſes, void of any Ovcupges ; and 
Poſle(lor thereof. Adtor. Cunningham: Alter, Nicolſon. Gibſon Clerk, 


"3 - a Douglas contra Weddell, Fodew an «22117, 1278! 372 It P 
N an AQtion betwixt James Doyglas contra Weddell, and the E. of Mop- 
L zo, The Lords found, that a  Depoſitar 5 in whote hands ' Money 
vet Toplined, for Redemption of Land, was not holden to'pay Profite. 
for any conſigned Money, albeit the Party, againſt whomthe Redempti- 
on was to be uſed, and to whoſe I Money-was conſigned; oileigd ; 
A t 
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both at the time of the Order and: Confighation, 'and-alſo at the-calling of: 


this Aion,” which was Intented by him, againſt the / Depoſitar-and. the 
Party Conſigner, for bis Intereſt, for the delivery to-him of: the Money, 
with the'profite thereof, to Renounce and give aver-ihe Land, deſired tg 


be Redeemedz and. albeit alſo, that the Reafon Lybelled, for the- which he 


craved the Depoſitar to be decerned to pay Profite, was, ;becauſe he in» 
ſantly; /at- the very ,time of the | alledged Conſignation, | gave back. the 


Money again to the Party Configner, who had:made'-ufe thereof con. 


ticually ſenſine 3 neither whereof. was reſpe&ted, to ſuſtain the. Adion 
againſt the Depoſitar, for payingof Profite, but he. was Afſoilzied there- 
from. Ator. Hope &:Oliphant.; Alter, King. Scot Clerk, W. 
L. Carnoufie- contra Keith, Bodeme dlie.. © . 
Etwixt the L. of Carmonſie and Keith, for payment of certain Duties of 
Lands, contained-ina Bend,. the Right to the which |Duties, medi 
oned in the faid Bond, waseRtabliſhed. in: the Perſon of -Carronfee,:by. Com 
priſing from the L. Philorth, to whom-the Duties by. that Bond areobliſ 
to be payed, 'The Lords found, that theſe Duties, which conlfiſted inSet- 
vices, to haye been yearly payed, as leading of:Hay : yearly, and-of the 
Corns in Harveſt, and Shearing, and Leading of Muck, and other Service 
of that nature, if they were not yearly required to be .done, by the Per- 
fon, who-was ſubje& to do the ſame, that the Perſon fo addebted, is na 
after the Interveening of other ſubſequent years,, holden-to pay any:price 
for the Duties, which were not-required, debito tempore, to be perfaimed 
yearly, conform to the Bond, and therefore would nat ſuſtain the Purjir 
for theſe Services, the ſame being purſued long after the years, for which 
the Services were acclaimed. AGort Kine, Alter Monat, Gibſon Clerk, 
Vid. Feb, 16. 1627, Lo, Semple, Fatrmary 4. 1643. Hamilton, | 


Stevinſon contra L. Craig-miller, February 3. 1624. | 
N the Aion betwixt Stevirſon and Craig-miller , whereof mention i 
made the 23. and 27. Fanwarys. The Lords found, that an Aﬀignry 

to a Sentence obtained by him, who was Cedent before the making'd 
the Aſſignation,. might by vertue of that Afſignation, the ſame being Int 
mate by the Aſſgney,to the Debitor,againſt whom the Cegent had. obftdit- 
ed the faid Sentence, in the Cedents own Life-rime , execute thefaid 
Sentence, by Letters of Horning, Poynding, or Compriſing, at the dig: 
neys own Inſtance , ( the ſaid Afſignation being lntitnat , before the C6 
dents deceaſe,to the Debitor , as id is) and that the Aſſigney had 06 
pecefſty,; to Transfer the ſaid Sentence, before he could deduce Execution, 
but that he might lawfully Charge, &c. upon the ſaid Aflignation ſo intimate, 
without any transferring, or other Aion. Partibas wt ſupra. | 
H ayes contra Keith,” Bodems die: ;<3A 
JN an A&ion purſued at the inſtance of Hayes Bairns to the vm 
#* quhile Lady Zrrol againſt Nathaniel Keith,for. payment to them of rhe 
and Farm of the Lands of Ardflakties, of the Cropt 1616, which Las 
pertained to the Lady Zyrof in Liferent, and to the Farm: thereof addebted 
to her the ſaid year 1616, by - © - Hay her Tennent, and Tackſmanto 
her of the ſaids Lands, ſhe had made the ſaids Purſuers Aſhigneys,and tor pay- 
ment of the which Farms, the ſaids 4ffigneys conveendd in HL Pur 
Gaid Nathaniel Keith, as he who haying obraiped the Gift of Eſcheat ol th 


foreſaid Tennent, and Declarator thereon ; and having obtained Serffence 


2gainſt the L.Gighr,for paymenr particularly to him as Donatar, of a certail 


quantity of Coins and Goods, intromerred with by Gighr, being ppon ts 
1 
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Ground the. ſaid Cropt, for the which the Farms were acclaimed, rhe 
principal Tennent being deceaſed at that time of his Intromiffion, and coh< 
ſequently the Detender beitig conveened, as having: received payment of 
the prices of the Corns of that Cropr, to pay that Year and Croprs Farm 
tothe Maſter of the Ground, and his Aſhgneys, The Lords found, thar 
the Maſter of the Ground had Right to purſue this Defender for that yeats 
Farm, albeic he was not immediat Intrometrer with the Corns of thar 
Cropt, and albeit-he intrometted only with the prices, by vertue of a ſp- 
cial Declarator, obtained by him as Donatar againſt thar perſon, who was 
immediat Intrometter z and tound, that the Maſter of the Ground had this 
Action competent to him,- as well againſt the receiver of the: prices of the 
Corns and Goods being upon the Ground that Croprt, whereot the Farms werk 
acclaimed, as againſt, the immediate Intrometter with the Corns and Goods 
of the ſame Croprt, either of which the Maſter hath. liberry-and right to 


- purſue in his option; and found no necefſity; that the Maſter ſhould be: hol- 


den to purſue the Tennent; or. his. Heirs or, Executors,before that the Intro. 
metter in the ſecond place could be conyeened ; but that the Maſter might 
purſue any of them as, he p_m__ ay and while he were ſatisfied, ſeing whar- 
ever was growing upon the Ground that year, whereof the Farms was ſoughr, 
was Hypothecat tor that years Farm to the Maſter primo loco, whom the 
Lords preterred to the Kings Donatar z, albeit the Donatar alledged that 
many of the Goods contained in his ſpecial Declarator, could not be Hypo. 
thecate for that years Farm to the Maſter, . becauſe, albeit they were, and 
remained upon the Tennenrs Ground, poſſeſt by him that year, yet the ſame 
behoved ro pertain to the Donatar,by reaſon of the Tennents Rebell:ivn,and 
being at the Horn year and day before that Croprt libelled, whereof the Farms 
was ſonghr, at the time of the which Rebellion the Rebel had the ſame 
Goods in his poſſeſſion,and the remaining. ot the ſame till upon the Ground 
the foreſajd year controverted, could, not prejudge the King of his Right 
acquired thereto betore, neither ought the ſame to. be — him, who 
had obtained payment by vertue of a Sentence of ſpecial Declarathr, which 
ought ro maintain him, and ought not to be drawn now-1n queſtion,after it-was 


execute and taken effec by obedience, eſpecially after 10 long. time; 'vie.; 


eight years interveening after the Cropt controverted, during the which 
time the Maſter hath done no diligence to purſue tor his Farms, and whoſe 
negligence [0 long cannot produce this Aion, to cauſe the Kings Donarar 
teſtore that which he hath recovered by his long and lawful diligence, which 
Exception was Repelled, in reſpe& that the Goods excepted upon were in 
the Tennents poſleffion upon the Ground, that year and time when the Ma- 
ſters Farm might have been craved ; and found, that the prevention and 
diligence done by the Excipient, could not derogate from the priviledge of 


. . 


Hypothecation, competent to the Maſter by the Law, | g's plan 
;-In this ſame Proceſs, the Lords found, that the Tennents Corns and 
Goods of that Cropt, whereof the Farm was addehbted to the Maſter, being 
poynded, or lawfully intrometted with. by the Tennents Een could 
nbt be repeated from the Creditor by the Maſter, if the Creditor. lett-als 
many Corns and Goods beſide upon the Ground as would ſatisfie, the Ma- 
ſters Farm z but the Creditor is olden to ſay, and prove, that there werg 
& mary Goods. extant upon the Gronnd,as might. ſatisfie-the Farm, at the 
erm of Candlemaſ, at which time the Maſter may by the Lay, ſeek his 
Firm) for whatever yas extant before. Candlemaſ, it- was. nog ſufficieats 
xcept it had beeh alſo extant at Candlemaſi, feing before that time tho. . 
Maſter cantiot poynd for his Farms, nor exact the ſame, albeit he mightat 
O any 
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any time before ſtay the taking away of the Corns, while he got Security 
for his Farm, And the Lords tound it not enough,to liberate the Cregi- 
tor, Poynding and Intrometting, as faid is, his qualitying that he lett as 
much Inſight within the Tennents Houſe, as might fatisfie the Maſters 
Farm ; but found it neceſſary to him to ſay, that he lett as many Corns or 
other Goods, upon the Ground of the Lands out-with, and beſide the In» 
ſight of the Houſe, as might ſatisfie the Maſters Farm. Ar. Nicolſon 
& Aiton. Alter. Hope & Mowat, Hay Clerk, This Deciſion was there- 
after ſtopped by the Lords. Yid, 29 Fune 1642, L, Polwart, ult, March 
1624, Sir Fohn Carnagie contra L, Dan, 25 Fuly 1623, betwixt the (ame 
Parties, 15 Fanuary 1625, Mr. Lewis Stuart, 29 March 1639, D. Margas 
ret Hay. 


Food contra Waddel, February 5. 1624, 

N an Action betwixt od contra Waddel and Wallace. The Lords found, 
that Actions intented, and Summons raiſed for payment ot Sums, or dy. 
ing of any other Deed, whereof the Purſuers Term of payment, and doing 
thereot was not come, the time of the raiſing of the Summons, ought nor 
to be (uſtained, nor reſpeted as good and lawful diligence, and that any 
Sentence tollowing upon ſuch intented Actions, albeit the Term be by-paſt, 
betore the pronouncing ot theSentence,is null,and ought not to be profitable 
to the Obtainer thereof : And in payment of Farms, albeit the ſame cannot 
be uplifted before Candlemaſs, in reſpe that that time is by perpetual Con- 
ſuerude,granted to the Tennent to threſh out the Corns,tor payment of the 
Maſter,and p' eparing of Seed to the Ground, before which time the Tennene 
cannot conveniently be prepared, nor ready to ſatisfie the Farms ; yer the 
Lords found, ſeing the legal Terms of payment, are Whitſunday and Martine 
oaſs, that both theſe Terms being by-paſt, Purſuit may be moved for pay- 
ment thereof, ſo that the Sentence decern not the payment to be made, rill 
Candlemaſi be by-paſt, - Actor, Wicolſon younger, Alter, Dowglas, Hay 
Clerk, Yid, 17 December 1623. Earl of Galloway contra Vans. 19 No- 
wember 1623. Ker contra Colthird, 1 March 1623. L, Blair, $ February 
1662, Pat. Leſly, 21 Feb, 1624, Brown. penult Fuly 1623, Nicolſon, 26 
Func 1628, L, Edington, 3 Fuly 1628, Scot. 8 Fuly 1626, George Foul 
and the Caſes there, F 


Baron of Burghtoun contra Town of the Cannongate, Fodem die, 
IN an Action purſued at the inſtance of the Baron of 8urghrouy againſt the 
Town of Cannonzate, for Produftion and Improbation of an Evid 
Made to them of the freedom of Burgh, by the particular Abbots of 
Holy-vood-houſe enumerate eſpecially in the Summons, wherein was al- 
ſo contained a general Clauſe, whereby they were called to produce all 
Writs thereof, made ro them by whatſoever Abbot of Holy. :ood-hosſe 
which general Clauſe being quarrelled by the Defenders as irrelevant, and 
which ought not to be ſuſtained, except the Purſuer would condeſcend ſpe+ 
Cially upon the name of the Abbot, maker of the Evident, whereof the 
Production was craved, This Alledgeance was Repelled,and the Lorgs ſus 
ſtained the general Clauſe and found it not neceſſary tro compell the Pur- 
ſuer to condeſcend ſpecially upen the name of the Abbot z and dechred; 
that in all A@tons of the like nature, vie. in Improbations of Writs made 


by Abbors, Biſhops, or other the like Church-men, it ſhould be ſutbe 


cient to the Purſuers, in theſe Caſes, ro call for Prodution and Imp 


chat Benefice of that Subject which was controverted, and that there 


tion of Writs made by whatſoever Church-men Titulars, and provide 40 | 
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be-no neceſſity to ſet down in the principal Summons the names of the 
Church-men ſpecially, but that the general Clauſe ſhould ſuffice, dearing, 
all Writs made by whatſoever Titular of the Benefice, v/z., by whatſoever 
Abbot,or Biſhop, of that Abbacy, or Biſhoprick, to be talſe, &c, ARor, 
Nicolſon elder & Aiton. Alter, Lermonth 8 Oliphant, Scot Clerk, 


Gordon contra Mcheugh, February 6, 1624- | 
N an A&ion betwixt Gordon contra Mcheugh, The Lords found 2 De- 
creet given by the Commiſlar of Wigton, Decerning a —_ to pay the 
prices of certain V jRtual, which he was oblig'd to deliver to the Purſuer of 
that Cauſe,to be null by way of Obje&ion in the Suſpenſion then diſcuſſing 
betwixt the Parties, becauſe the ſame was in a matter Civil, viz, for prices 
of Victual,which was not proper to an Ecclefiaftick Juriſdition, and that 
it was ſupplyed by alledging, that albeit of its own nature it was civil, yer 
ſcing it was referred to the Defenders Oath, in that reſpe& the Commiſſar 
was a Judge:competent : The Lords, nevertheleſs that it was referred to the 
Defenders Oath, found it null, becauſe the Decreet was for a greater Sum 
than whereon the Gommiſlat could decern, the matter being Civil, to wit, 
extending to 120 merks ; for the Lords found, that the Commiſſars in mat- 
ters which were not Ecclefiaſtick, could not be Judges to admit any Pro- 
bation, but the Defenders Oath, except in matters which exceeded not 
the value of 40 pound, within the which quantity they might receive Pro- 
bation by Witneſſes, and otherways, albeir the Subje& was not in a matter 
Eccleſiaſtick 5 and it the matter were not Ecclefiaſtick, and exceeded 40 
pound, they might alſo be Judges thereto, the ſame being referred to the 
Detenders Oath, if theSubje& exceeded not 100 merks , bur if it exceeded 
100 merks, and was Civil, albeit referred to Oath, the Commiſlars were 
not Judges thereto y for if they were admitted to judge upon Civil Matters 
exceeding 100 merks, they might upon pretext of referring of Matters to 
the Defenders Oaths, draw all Actions in before them, which were ablard, 
ARor, Belſhes, Alter, Cunninghame, PYid. 19 Fuly 1625. Key contra 
in ECTS I ey | 
In this ſame above=written Proceſs, the Zords found the Commiſſars De= 
creet null, becauſe it was given in time of the Harveſt Vacance, and the 
Decreet bore not, that it was given by vertue of a Diſpenſation; and the 
Lords would not ſuſtain the Anſwer, made by the Party, whereby he al- 
ledged, that the Commiſlar had diſpenſation, ſeing they tound that the 
Decreet ought to have made mention and proported the ſame, and fo not 
bearing the diſpenſation, being given in Aves, was found null for that 
Cauſe, 7id, 6 July 1624, Richardſon contra Hay, 
| Sandilands contra Robertſon, February 7, 1624, K 
N an Agion betwixt Sandilands and Robertſon, for ſuſpending and redus 
[| cing of a Decreec given againſt him by the Sheriff of Edinburgh, whereby 
the Reducer of that Decreet was ordained by the (aid Sheriff, to pay ati Un» 
law of 50 pound, for not compearance before them, being cited for a B/0o4 
committed by him, This Decreet for the Sheriffs Uln.law foreſaid, was 
given in p4nam contumacie, there being noother cauſe of the Sentence, bur 
only given in abſence, and for the Parties not compearance, without an 
Probation of the Fact, ot Tryal by an Afiſe, The Lords found, that the 
Sheriff cannot impoſe an Un-law of 50 pound, except the Fact had been 
tryed againſt the Party Committer by an Afiſe; and that nevertheleſs 
his abſence was the reaſon, for the-which Tryal could fiot be taken by an 
Affiſe, for an' Afhiſe catinor be admitted, bur where the Party is preſent. 
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The Lords found that his Contumacy could not excuſe him from ſome pe: 
naltyzin which theJudge might Unlaw him for his abſence, which they found 
ought not to extend to als great an Unlaw, as if it had proceeded y 


tryal of the Fa&t,but that it ought to be moderat, and therefore they modifi. 


ed the ſame to.an Unlaw of ten pounds, Actors Alter. Miller. Vids 
16 March, 1622, L. Cluny, 


K, Advocat and Lo. Tefter contra Lo, Buckcleugh, Feb: 10. 1624, 

Nan Aion of Improbation purſued at the Kings Advocats inſtance, and 
the Lo, eng the Lo. Buckclewgh 3 an Incident being uſed at the 
Lo. Buckelenghs inſtance, for proving of an Exception admitted to his proba- 
tion; againſt the Improbation, The Lords found, thatthe Incident could not 
be ſuſtained, becauſe the Advocat, at whoſe inſtance the principal cauſe of 

Improbation was purſued, was not Summoned in the Incident, ſeing the 
found that no Incident could be granted in any Caſes except where all the 
Purſuers in the principal Cauſe, wherein Incidents are to be uſed, ought 
ſpecific to be Summoned intheſe Incidents: And this was found, albeit it was 
Alledged for the party uſer of the Incident,that where the principal parties 
purſuers are warned apxd a4 in the Principal Proceſs, by the AC of Litise 
conteſtation, in that caſe they needed no other Citation in the Incident,they 
being warned by the A& for theTerm afligned to the Defender, for proving 
of his Exception, and for proving whereof now the [ncident isuſed 3 and als 


that it was Alledged,that ſcing the dire@ and Principal Party was Summon- 


ed by the Incident, the ſame ought not to be rejected for not Summoni 
of the King's Advocat, who was not a Principal Party, and who could ne 
ther tine nor win thereby,but who was only Party for his intereſt,ratione o 


cii 5 which —_— were repelled. AQor, Nicolſon & Sinart, "- | 


Hope & Scot. 


ay Clerk. FYid: 12 Feb: 1624. E. Marr, 11 June, I623, 
E. Hume, 


L. Edmiſton contra E. Lothian, Eodem die. 

N an AQion betwixt the Laird of Edmiiton,as Aſſigney conſtitute by Sir 
John Ker t6 a Contra@ for payment of Sums of Money therein contain- 
ed, againſt the Earl of Lothian: This Affignation being quarrelled by the 
E. of Zothiar, as null by the AG of Parliament, x 592. becauſe it was made 
by a Rebel then, and as yet remaining Rebel, to the Defenders prejudice; 
who is the Cedents Creditor. This Alledgeance was repelled, becauſe the 
Contra& Aſiigned wasan Heretable Contra, and fo came not under that 
Ad of Parliament, AQor. Nicolſon. Alter. Hope & Belſhes, Gibſon Clerk, 
Vid: 21 March, 1623, Cunninghame contra E, Glencairn, 


E. Marr contra Lo; Kildrimmit, Feb: 12. 1624. wie; - 

N an Action betwixt the Earl of Marr and Lo. Kildrimmie,for Redudis 
& on and Improbation of Writs made to the Lord Elphingſton, of the Lord- 
ſhip of K#drimmie, wherein an Incident being uſed by the Defender, and 
Litis-conteſtation made therein, admitting the ſame to the Lo, Elphingſtors 
probation ; this Incident was not further ſuſtained, but the Term Circum- 
duced, becauſe by the Letters of Diligence written by the Clerk: upot 
che Act,no power was given to Summon the King's Advocaf, at whoſe in- 
ſtance the Principal Summons in the Principal Cauſe was raiſed, and who be- 
ing Purſuertherein, was found by the Lords to be a neceſſary party, who 
ought to have been warned to all the Dyets ofthe Incident ; Ay albeit the 


Kings Advocat was Summoned, and Execute apainſt 'by the Indorſation of | 


the Dligence, and Execution thereof ; yet feing the Letters bore no wat- 
rand to Summon him,the Execution could not be lawful, as wanting a wat- 


LY 


rand, was not fſuſtained,but helden asif be had not been Summoned; Adtor. 
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Hope & Aiton, Alter. Nicolſon & Stuart. Scot Clerk; Fid. 11 June, 1623; 
E, Hume contra Cranſion.10 Feb, 1624. Lo. Teſter contra L. Buckelewgh. 


L, Langtoun contra Baillies of Dunce, Fodem die. — 
He E, of Largiown purſuing the Baillies of Dyyce, for dimitting of 
his Debitor, whom upon Charges of Caption they had appreben- 
ded and putin Ward,and thereafter had let him go free. The Lords atloilzied 
them from the Purſuit, becauſe the Town of Dance was but a Burgh of 
Barony, Who had not that power nor authority, whereby they might be 
compelled to take Rebels; and as they could not becompelled to take them, 
ſo being taken by themy they had no neceſſity to detain thern, but might 
dimit them 3 And albeit the Letters of Caption gave command to all Magi- 
ſtrats; both in Burgh and Land,to Execute the Letters, and fo it might ap- 
pear that the Charge ſhould extend.to them,who were Magiſtrats to Land, 
if they were not of a Burgh-Royal. The Zordr found, that that Clauſe 
of the Letters, to charge Magiſtrats to Butghs; ought to be underſtood of 
Royal Burghs, and that to charge Maglſtrats to Land, ought to be under- 
ſtood of Sheriffs and Stewarts, and fick-like Magiſtrats;and ought not to ex- 
tend, nor be underſtood of Burghs of Barony, and Magiſtrats thereof; 
Ador, Belſbes, Alter. Nisbet. Gibſon Clerk. Vid: 13 March, 1643. Baillics 
of Dunce contra Mwudie: 20 July, 1624. Bell coritra eoſdens. 
Sinclar contra Sinclar » Feb. I3. I624; __ PS To 
F\Ne $inclar in Orknay purſues another Sinclar for payment of a Sum 
contained ina Bond 3 againſt the which the Defender alledged, that, 
be could not be ſiibjeR, but in the equal half of the Sum contained in the 
Bond, in reſpec that by the expreſs tenor thereof, the Defender, and ano 
ther perſon therein named, are obliged conjunRlly to pay the Sum, which 
imports, that every one of the twoare allanerly ſubjed to payt 


y,the equal half 
and albeit that the other perſon named in the Bond with the De 


| fender, hat 
not Subſcribed the Bond , yet ſeing the Bond is drawn up and coticeived © 


that tenor, that they are bound therein conjunaly, the Defenders Subſcrip- 
tion cannot bind himto any greater quantity,thenas is expreſt and ſet down 
in the Tenor and Body of the Bond. This Alledgance was repelled, and 
the Action ſuſtained for the whole Sum againſt the Defender, who only Sub- 
ſcribed the Bond, albeit the Tenor bote two to be bound; which if. it had 
been Subſcribed by both, the Sum would have divided equally z but being 
Subſcribed by one only, the Subſcriber was bound for all, and who ould 


have ſought and provided for his relief of the other half when he Subſcribed 
the Bond, Ator. Baird. Alter. Gibſon Clerk. Vid. 13 Novens, 1622. 
Forbes; 


| TAP contra  Eodem die. : pn GIS 
N an AGion for Poynding ofthe Ground of a Tenement of Land , which 
was holden of the Baron of Burghtor, conform to an Infeftment of an 
Annualrent,granted to the Purfuer by the Heretor of the Tenement, to be 
holden of the Granter 5 after the which Infeftment of the Annualrent, the 
Heretor of the Land,' Granter thereof, reſigns the Lands in the Syperiors 
hands for Infettment Heretably,to be given thereof to the Detender,and who 
upon the Superiors Precept is Infeft,” and by vertue of this publick Tnfeft- 
ment the Defender compeared, and would have excluded the Purſters 
Adtion, founded upon! the bale Infeftment ; to the which he Alledyed he 
ſhould be preferred, in'refpe& of the A of Parliament, ſting that conform 
to his' Pablick Infeftment,he Alledged he had acquired a years poſſeſion of 
the Land, This Alledgance was repelled; and the baſe Infefttment of the An- 
nualrent preferred to the publick Infeftment of the Property, becaule it 
O > S 


3 was 
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was more than a year. fince the date of any of the two Infettments; for the 
Purſuers Infeftment of the Annualrent was in Farnary, 1623. and the De. 
fenders Infeftment of the Property was in April thereafter, the ſame year, 
and that immediatly after that firſt Term ſubſequent to both their Infeft 
ments, which was Whitſunday, and before the which firſt Term,the Annual. 
renter, whois Purſuer, could haveno Action to ſeek the Annualrent be. 
fore the Term was paſt; ſhe immediatly after the ſaid Term intented this 
Adion, whereby ſhe had done all lawful Diligencegto make her Right pub. 
lick 3 and before the which Diligence ſo done by her, the Detender coulq 
not poſſibly apprehend any poſlefſion,which might ſo authorize his Right, 
or lawfully acquire poſlefſfon, there being no Terms 1nterveening before 
the Purſuers Diligence and Summons, as ſaid is, which could derogat 
from his anterior Right, and what Poſſeſſion he had, if any was,fince the 
Summons, the ſame ought not to be _— Acor. Paip. Alter, 
Hay Clerk. Vid: 2 July, 1625. L, Raploch. 23 July, 1626. The 
names blank. | 


L. Durie contra Lo. Ramſay, Feb: 17. 1624. 

N an Action purſued at the inſtance of Robert Durie, ſometime of that Ilk, 
] againſt the Lord Ramſay, for payment of certain Sums of Money reſting, 
owing of the price of the Lands of Scots-Craig, {old by the Purſuer to the 
Lord Ramſay; which albeit by the Contract of Alienation were diſcharged, 
and granted to be payed, yet were truly owing, and were not payedz 
and alſo for payment of ten for each hundred of the ſaids Sums year]y, ſince 
the Term at which the Principal Sums reſting ſhould have been payed.The 
Lords ſuſtained the Ation tor the (aids Profits, albeit it was alledged, that 


the Defender ſhould not be decerned to pay any Profit, ſeing the Contra . 


obliged him not to pay any Profit or Annual, &- quod #ſure non debentyr 
niſiex paſo, Likeas the'Money was Arreſted in his hands by the Purlyers 
Creditors, which put him in boxa fide not to pay the Principal Sum, and fo 
with reaſon ought to free him from profit, ſeing he was ever ready to pay 


the Principal Sum, ifhe had been treed of the Arreſtment, The Loyds ren | 


pelled this Alledgance, and found the Defender ought to pay the Principal 
Sum, with the Profits thereof continually ſince the Term appointed for 
payment thereof, notwithſtanding of the Arreſtment, in reſpe& that the 
Defender hath brutked the Lands continually fince the Alienation of the ſame 
to him,and als hath retained the Money, which was the price thereof, in his 
own hands; and it is againſt Reaſon and Conſcience, both to retain the Mos 
ney, without paying Annual therefore, and tobruik alſo the whole Profits 
of the Lands. Actor. Nicolſon. Alter. Aiton, Gibſon Clerk, Fid: 20 Ju, 
1626. L.Clunie contra Ogilvie, 7 Feb, 1628, Hume, | 


Maxwells contra M*brair, Eodems die, = 
N an Action purſued by Maxwells,who were Infeft in certain Lands upon 
| 2 Retour as Heirs to their Father, againſt Robert Abrair, for the Mails 
and Duties of the Lands, both fince the date of the Retour and Inteftments, 
and alſo of certain other years preceeding the Retour, fince the deceaſe of 
their Father, to whom they were Served and Retoured as Heirs, The 
Lords (uſtained the Action upon the ſaid Seafin, proceeding upon a Retour, 
for the years alſo ſince the deceaſe of their ſaid Predecefſor, and betore the 
Retour , albeit it was alledged for the Detenders, that they could not purſue 
for theſe years, ſeing there was no Right ſtanding in their perſon to the ſame 
of theſe years, Which Alledgeance was Repelled, in reſpect the Right 


proceeded upon a Retour, which was ſufficient to ſuſtain the Paryis Þ 
m theſe 
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theſe years, ſeing there was no other Party compearand,to alledge any Right 
thereto in the perſon of any other z and for theſe years,albeir they might be 
in Non-entry, yet being in Feu Lands, the Superior could have no Righr 
but to the retoured Duty,and not the full Mails, before Declarator: Actor, 
Belſhes, Alter. Cunninghame, Gibſon Clerk, 


Lo, Elphingſton contra E. Mar, Eodem die, 4 

N an Action of Improbation, purſued at the inſtance of the Lord Elphings 
] fon againſt the Earlot Mar, The Lords found, that Services, wheres 
by perſons were Served Heirs to.their Predeceſlors in Lands, ought nor to 
be decerned to make no. Faith for non-production, where the Party is only 
called in that Proceſs, and neither the Director of the Chancellary, who 
15 preſumed to have the Service,and to keep the ſame for the Warrand of the 
Recour,nor the Judge betore whom the Service was deduced are called; for the 
Lords found, that no Certification ought to be granted againſt the Service, 
except either the Director of the Chancellary, or the Judge and Clerk, be. 
fore whom the Service was deduced, had been called with the Party: to 
produce the ſame : And alſo the Lords found, that Retours of elder Dates, 
before the year 1550, ought not to be decerned to make 'no Faith tor non- 
production, where the principal Service, ſealed by the Affiſers, is prody- 
ced, albeit the ſame be not extant at the Chancellary, nor extracted out of 
the ſame, -- Actor, Nicolſon elder & Start, Alter. Hope & Aiton; Scot 
Clerk, FYid., 20 March 1633. E, of Airth, 


Thomſon contra Law, Eodem die) F429 
0hn Thomſon being provided to the Office of Procuratot- Fiſcal of, the 
Commiſlariot of Glaſgow, by Fohn Arch- Biſhop of 6/aſgow,during all the 
days of his Life-time ; he is thereafter deprived fromy that Office, by Fames 
Arch-Biſhop of Glaſgow,and Mr, Fames Zaw provided thereto, who ſerved 
in the Office for the ſpace of three or four years; after the which,che ſaid "hr 
obtains a Sentence againſt the ſaid Zames Arch-Biſhop, and alſo agaidſt the: 
faid Mr,.Fames Law, reducing the ſaid Deprivation ab #nitioy after the 
which,he purſues Mr, Fames Law tor the Profitesof the Office, theſe years 
wherein Mr, Fames bruiked the Office before the Reduction, from' the 
which Purſuit, . the Zords affoilzied the Detender, beeaufe the Defender 
was provided to the Office tor theſe years, and ſerved therein bona fe; ind 
ſo ought ro have the Caſualities thereof tor his Service, the Purſuer neicher 
having ſerved in theſe years,nor having made any interruption to the Defen-" 
der, but being all chat time filent , and albeit that Deprivation was redu-" 
ced ab initio, yet the £orgs found it not enough to produce this Action, ſeing: 
that Reduction was not intented till after the years libelled, for the which 
the Defender was canyeened,in the which years he had ſerved bozis fide, as 
ſaid is z which the Lords found ſufficient to clied this Purſuits Actor, 
Alter, Nairn, ' Hay Clerk. "-: 


Ss L; Coulter contra Forbes, February 18. 1624; A on dy 
IN an Action betwixr the L, Coulter contra L, Balbigyo, for Declaratot” 
; of Balbigno's Liferent, and Fohn Forbes Son and Heir of uthquhile Mr, 
Duncan Forbes compeared, -as. claiming the Right of the ſaid Literent ta' 
ertain to him, ſeing his Father was Donatar thereto, and had bbtained, 
Jeclarator thereupon,: at his inſtance, betore his deceaſe, /and fo he 43 Son 
and appearand Heir, had Right to the ſame, and: confequently to .impede' 
al Declarator atany other perſons inftance ;, and the Purſugr conrending, 
that the appearand Heir could have no Right to that Liferent, the Dogarar. 
being deceaſt bur that the ſame would pertain to his Executors, TIO, 
O 4 + | ound, 
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found, that the ſaid Liferent-Right, and Gifr, and Declarator thereof 
pertained to the Heir of the Donatar, and not to his Executors, excepr jg 
the by-gone years owing to the Donatar before his deceaſe, which woyjq 
appertain to his Executors, AQor, Burner, Alter Baird, Scot Clerk, 


Ferne contra Captain Wiſharts Heir, Eodem die, 
N an Adion betwixt the Heir of. umquhile Captain Wiſhart , and one 
Ferne, whereby a Bond was defired to be Regiltrat, at the Inflance gf 
Ferne, againſt the Heir foreſaid, which Bond was made to the ſaid Feyye, 
by umquhile Captain Wiſhart, containing, the Sum of a thouſand Merks, 
againſt the which the Defender uſing for an Exception, his Action of Re. 
duttion of the ſaid Bond, and Reaſons thereof, wiz. That the Name of thy 
Creditor inſert in the Bond,was only borrowed, to the behove of K athayiy 
Leyes, who was Concubin to the Captain, giver of the Bond, with whom 
heconverſed, and the ſame granted to her, he having then a Married Wife, 
and fo the ſame being given ob turperms canſam & ut premium adulterit,ought 
not to be ſuſtained, to produce any ARion thereupon, The Lords found, 
that this Defence and Purſuit of ReduQion , tending to the Tryal and 
Probation of a Fa of Adultery , was prejudicial , and in effe& a pre- 
cognition to a Criminal Purſuit, which ought to be moved againſt the 
Woman, for Adultery committed by her z which being moved before the 
Juſtices. This Aion preceeding, might be a Probation to the J»ſtices, and 
Aſſyle whereupon her Life might be Indamnaged; and therefore fount, 
that the Tryal of that Twrpitude could not be taken in this Purſuit, or De- 
fence, which tended ſo prejudicially to the ConviQtion of. the Party, and 
Kazard of her Life before the Juſtices, and conſequently found no Procek, 
in the Redudtiqn, and repelled the Defence of the alleadged twrpitude, 
while the ſame ſhould be tryed before ſome ordinary, and competent 
Judge. ARor, Aiton & Stzart, Alter Hope & Nicolſon , Gibſon Clerk, 
Fid. February 25. 1624. betwixt the ſame parties. July 20. 1622, 
Wer , plrenbrot get | 
 _ _ Stuart contra Hume, February 21. 1624. POL 
IN an, Aﬀtion betwixt Stmart and Sir George Hume. The Lords: prefers 
red, and admitted the Anſwer of a perſons Majority, againſt an Alledgs 
ance of that perſons Minority, which was Repelled, albeit he who alledged 
Minority zproduced an Extra& out of the Miniſters Books, of the time of the 
Baptiſm of the Perſon, whoſe Age was controverted, and conform thereto 
aſſerted alſo to prove, that ſhe was born at ſuch a time particularly, wheres 
by ſhe would be found yet to be Minor, . which was repelled, becaule the 
Party offered to prove Majority, by ſufficient lawful Probation , whereig 
he was preferred as ſaid is, Actor. Craig, Alter. Nicolſon, 
|. . Brotin contra Johnſton; Eodem dit. «4 
N an AQion betwixt William Broun and L. Jobaſbon, wherein the Lj: 
of Johnſton wasdefired to be decerned to make forth-coming to, Brown, 
a Sum addebted by L, Johnſton to Thomas Johnſton, for ſatisfaQtion of a Sum 
owing by the ſaid Thomas, to the Purſuer, and which was Arreſted by 
the Purſuer in the L. of John#ons hands. The Lords decerned the L., of 
Job on to make the ſame Sum forth-coming to the Purſuer, as was de+ 
red in the Summons, albeit that the Term of Payment of that Sum adebt- 
ed by the L. Johnſton to Thowas was not come, neither at the Intenting of. 
this Action, neither was the ſame to be payed for diverſe. Terms yt, to. 
come 3 but the Lords Superceeded all Execution, which might be uſed upon 


thisDecreet,againſt Job»ſtop,while the Term of his Obligation were by-pots 
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The Deciſion} of the Lords of Seſſion, 1624; uy 
| The like was alſo done the day preceeding this, in. the Aion betwixt 
Tames Renton, and Mr. Fobn Acheſon, whereby James Remton was decern- 
ed to make a Sum Arreſted in his hands, at the Inſtance of Mr: John 
Acheſon a Creditor, forth-coming to the Creditor after the deceaſe 0 


the 


ſaid Jawes Renton, ſeing he was not, Debitor to the. ſaid Mr. Fokr for the 
fame; While after his deceaſe, the Liferent thereof being provided to 
himſelf , and therefore Superceeded- the Execution at the- Creditors 
Inſtance, during James Rentons Lifetime, Actor. Belſhes, Alter. Cunnin- 
gham. Gibſon Clerk. Fid, Feb. 5« 1624. Wood, and the other Caſes there 


cited , 


Donaldſon contra Donaldſon, February 24, 16 24. 


TY an AQion of ReduQiion purſued betwixt DonaldJjon and Donaldſon; 
whereby the Heir purſues his Brother for ReduRion of an Afſignation, 
made by their Father in his Death-bed of a Bond, for payment to the Fa- 
ther of a Sum, and to his Heirs, and bearing the Debitor to be obliged, 
te pay Annualrent, alſewel not Infeft as Inteft, and ſo the Bond being 
Heretable, and which by Law could not be Afhigned by the Father to his 
ſecond Son the Defender, upon his Death-bed, in prejudice of. the Heir. 
This Reaſon was ſuſtained, and found relevant , albeit no. Infeftment fol- 
lowed upon the Bond, and albeit the Bond was not of that Nature, and 
Tenor, whereupon the Debitor niight be compelled to give Infeftment, 
ſcing he was not therein obliged thereto , but. was only obliged to pay 
Annualrent to the Creditor, and. bis Heirs; alſewel not Infeft as Infeft, but 
the Reaſon was thereafter Elided, by this Exception, ws. That the Father 
in his Lifetime, before the Aſlignation controverted, had charged the De- 
bitor for payment of the Principal Sum, conform to a Clauſe of the Bond, 
whereby the Debitor was obliged to pay the ſame upon a ſimple Charge 
of fix days, by the which Charge the Sum was become Moveable, and 
ſo might lawfully be Aſſigned, as a Bond Moveable after the Charge, tg 
any Perſon whom the Father pleaſed, and could not be quarrelled by 
the Heir, which Exception was found Relevant. 


4 On 


In this Proceſs, the Lords atfſo found, that no man_u On their Death- 
Bed may Aſſign or Diſpone any thing ( albeit it were of his Moveables } 
except in quantum may be found to pertain to their own Part, after their 


os 


deceaſe, and rio further than by Teſtamentz but there being no. Reaſon 
lybelled thereupon in this Proceſs,but only the Purſuit moved here by the 
Heir, to whom this Reaſon was not competent, the AQion rcceived na 
Deciſion upon this ground.Yid, January 7. 1624+ Shaw contra Gray, and 


' the other Caſes theres 


| Dunmuire contra Payweell, February 25. 2624. + 
1] an Action of Spulziation of certain Sheep purſued by Dunmuire Fleſh- 
er in Edinburgh, againſt one called Pay-weel, which AQtion. was re- 


ſtrited to wro 
was not purſue 


bo 
I'm 


thin three years; The Lords found, that -no Profits 


Intromiffion, and the Spulzie paſt from, becauſe ic 


ought to be granted in A@ions of wrongous Intromiffion,. neither Ordi- 
nar, nor Violent Profits, and that in ſuch Aﬀions the Purſuer had right 
only to purſue, and ſeek ipſa corpors, without Profits; albeit he,contend- 
ed, that the wrongous Intromiffion gave him Right to ſeek the ordinar 
Profits;for tho he paſſed from the Spulzie,which he behaved.co doyfor not 


urſuing the, ſame,within the time appointed by the AR of Parliament, yet. 


thatnever purged the wrong done to him by the Defender, byt took only, 
Say from hin! that priviledge of j hs ak in litems, which he bad,if the, 


Spulzie 


_ 


/ 
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Spulzie had been ſuſtained; but in all other Conſequences, he- alledgeq, 
that his Action ſtood good to him for the Profits 'of ſo many Goods, a, 
ſhould be proven, were Intrometted with by the Defenderz which Re 

was not ſuſtained, nor \AQtion granted: for the Profits. AQor. Nicolſpy 
younger, Alter. Ruſfel. Gibſon Clerk, Yid. July 15. 1626. Mephadrich, 
March 16. 1627. Walter Hay , . | 


Ferne contra Captain Wiſbart's Heirs, Eodem die, 

N the Cauſe of Captain' Wiſbarts Heirs, whereof mention is made, Bg, 
18, 1624, The Zords found, that an Afﬀignation made by umquhile 
Captain Wiſhart, to a Debt owing to him, after the date of that Bond men- 
tioned, and controvezted- in that Cauſe, and made'to the ſame perſon, to 
whom that Bond was given, and containing alſe great, or greater Suny 
than the Sums inthe Bond, and payment made to the Aſigney thereof;con, 
form to the Afﬀfignation, was not enough to take away the forelaid preceed: 
ing Obligation, orto liberat the Heir therefrom, ſeing the Aſſignation was 
not made for that cauſe, but that the ſame bore, to be made for Sums pay- 
ed to the Cedent, and confeſt by him in the Afſignation, and found it not 
Relevant, where it was referred to the Aſligneys Oath, that no Sums was 
payed therefore; for albeit it were ſo,” yet the Cedent might confeſs the r6 
ceipt of Money, which he received not,and ſo the Aſſignation ought not to 
take away the prior Bond, by the alledged Prefumption of Payment and 
SatisfaCtiong by vertue of that poſterior Aſſignation, which had no Mention, 
or Relation to the Bond, or Sums thereof, partibus ut illic comparantiba. 
Vid Tuly 24» 1623. 'Stwart, Feb. 4. 1623. Guild, Novem. 13, 1614, 
Wallace of Elder ſlie, ; 


Aikman contra Hunter, February 26. 1624. 

N an A@ion betwixt Aikman and Hunter, The Lords found, where a 
® Debitor is by his Bond, obliged to his Creditor in a certain Sum, and 
after this Bond,this ſame Creditor, by another poſterior Obligation, grant- 
ed him to be owing to his ſaid Debitor, a certain Sum, that this poſterior 
Bond granted to the former Debitor, ought not to import liberation to the 
Debitor, of the preceeding Debt, as if through the Creditors acknowledge 
ing him to be adebted, by vertue of the poſterior Bond to him, who was 
Debitor, by the prior Obligation, the firſt Debt ſhould be preſumed to be- 
come extind, and to ceaſe, and that the Creditor could not challenge any 
Debt owing to him, ſeing he was become himſelf Debitor to him, to whon 
he was Creditor 3 Which prior Debt, the Lords found wasnot taken away 


by the foreſaid poſterior Bond,upon any pretence that he who was a prior , 


Creditor, needed never to bave conſtitute himſelf Debitor thereafter, to 
him, who was (ſtanding adevted unto him, ſeing he might have allowed, or 
defalked the preceeding Debt, which is- probable, and prefumed he did; 
before he gave a new Bond to him, who was ſtanding his Debitor before, 
as ſaid isz which Preſumption the Lords found not ſufficient, to extinguiſh 
or-take away the firſt Bond, but found that both the Bonds might fbf; 
and that the laſt ſhould only compenſe the firſt Bond pro tanto, Actor. Lantie, 
Alter. Gibſon Clerk, : | 


eMaxwel contra eHaxwel, February 27, 1624, =. 

N an A&Qion of Redudion at the Inſtance of Maxwell of Pol- 
lock againſt cMaxwel of Cowhill, for ReduQtion of an Heretable 
Right of Lands holden of the Abbacy of Melroſ5,upon the reaſon of Anteriori- 
ty, becauſe the Purſuer was firlt Infeft, and firſt confirmed ; the Defender 
compearing, and proponing an Exception, that there was a Submiffion be-, 
twixt the Parties Fathers ({ they then being Infett in the Lands ) of all 
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Controverſies betwixt them, to certain Judgesz whereupon Decreet fol- 
lowed, by the which the Right to the Lands lybelled, was decerned to per- 
tain in all time coming to the Excipient, This Exception was not ſuſtain- 
ed, for the Lords found this Decreet not ſufficient, to maintain the Defen- 
der, in the Right of the Lands controverted, proceeding upon a Submil- 
ſion of the Tenor forſaid z For the Lords found, that a Submiſſion, wherein 
Parties ſubmitted all Controverſies generally, could not be a Warrand; to 
decide the Heretable Right of the Lands, to pertain to one of the Parties, 
and to take the ſame away from the other Party; except either the Right 
of the Lands had been eſpecially ſubmitted, or elſe that the ſame had been 
given in by thePartics in their claims,before theJudges,and that the general 
Clauſe, ſubmitting all Controverſies betrwixt the Parties, could not be 
a ſufficient Warrand to pronounce that Decreet, Scot Clerk. Vid. Decem: 
15- 1631. Dr. Kincaid, contra Aikenbead , 


Gladſtanes contra Hamilton, February 28. 1624; 

N an Action of Violent Profits purſued by Gladſtanes contra Hamilton, 
[ and certain others, wherein the Defenders were abſent, and the Sum- 
mons was referred to the Parties Oaths of Verity, who were allo in 
abſence, holden pro confeſſes, The Lords would not decern for the whole 
Quantity lybelled,albeit the parties were bolden as confeſt, upon the whole 
quantity 3 but found, that in this, and all the like Caſes, when this Caſe 
occurred, that the Purſuer ſhall be holden before Sentence, to give his Oath 
ex credulitate, upon the Quantity of the yearly Profits, which he acclaimes, 
and for the which he ſceks his Sentence, and that no Decreet ought: to be 
given 1n ſuch Matters, except the Purſuer by his Oath, (ware and depone 
upon the ſaid Quantity, AGor. Lawtie. Alter abſent. , Scot Clerk, .F3dj 
Fanuary 13, 1625. Los Duffus, June 28. 1623, Lo. Blantyre, &cy where 
the like was found in an Action of Spulzie. erat 1s dads 

Lo, Curribill contra Executors of Currie, Marth 2. 1624, © 
N an Action at the Inſtance of Lord Carribil, againſt the Executors-of 
[| umquhile Walter Carrie, for payment of the Sum contained in-avBond,' 
given to the Purſuer, by the ſaid Walter, qr y, Bro obliged him for the 
pains taken by the Purſver in his Aﬀairs, and becauſe he had” debiirſed 
ſome Charges in doing thereof, to pay to him five kandred Merks,” at the 
Term after the ſaid Walters deceaſe, 1f before his deceaſe, the ſaid' Walter 
did no other Deed, which might be derogatory to the ſaid Bond, and if 
alſo he died, having no Heirs- Mait gotten of his own” Body, againſt this 
Bond and Purſuit, the Executors compearing, alledged that the Boiid was 
donatio mortis cauſa ; Likeas according to the Tenor thereof, it was mani- 
feſt, and conform thereto, the Maker in his Teſtament; had: left the Pur- 
ſuer a thouſand Merks; and Ordained the firſt Bond, whereupon this Pure 
ſuit is founded, to Ceaſe and become Extinct, and allo alledged, thatÞ/©/- 
tef Curris had left one Daughter, who was Married, and had Sons; who, 
behoved to be reput Heirs Mai), gotten of his Body,” and ſothe'Candition 
of the Bond thereby was taken away, ; Thir Alledgances were Repelled, 
and the Bond found notto be Donatio mortis cauſa, 'nior tobe. revocked by 
the ſaid poſterior Teſtament} ſeing uw was'made for -Onerons Ciuſes;and 
therefore was not Revocable, nor could be Altered ,- of the force. there- 
of prejudged any wayes, by-the Maker And alſo it was:/found; :that-the 
Heirs-Mail, born by the Daughter of the Defunct,' purged not. the'condi. 
tion of the Bond; which Ordained' the Sum to bepayed, if the Defunce 
had no-Hleirs-Mail, gotten of his own Boty,” which Clantfe could haveno 
reſpect to his Oyes, bat'to tlie Sons to be gotten immicdilitely. by —_ 
SS P 2 Ors 
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Actor, Lawtie. Alter, Nicolſon elder. Scot Clerk. Vid. March ult, 16: *y 


betwixt thir ſame Parties. 13 Jan: 1631. Houſtoun, 10 March 1626, Traqyaj, 


Colthird contra Paterſon, Eodem die, | 
N an AQtion betwixt Colthird 2nd Paterſon, The Lords ſuſtained a Com. 
priſing deduced upon a Bond, for payment of a Sum tothe Compriſer, 
which Bond, bearing the Debitor to be obliged to pay Annual, wasan He. 
retable Bond, albeit the Bond and Sum therein contained was not jnage 
Moveable by any Requiſition, or other preceeding Charge, execute or gi- 
ven before the Compriſing, in reſpe& ofthe Tenor of the Bond, where 
the Debitor was obliged to pay the Sum to the Creditor at any Term where. 
at he pleaſed, without any Requiſition preceeding to have been made , ang 
therefore ſeing the Bond provided not, that the Creditor ſhould be holdento 
uſe any preceeding Charge ; but that it bore,that the Debitor ſhould Pay at 
any Term whereat the Creditor pleaſed 3 As at any Term, the Term bein 
bypaſt,be might Poynd, ſo he might- alfo Compriſe therefore for by the 
Compriſing he declared his will, and it was a lawful and ordinary Executi. 
on, asPoynding or Horning is. This was proponed in a double Poynding, 
Aqor. Alter. Sandilands. Scot Clerk, FYid: 20 July, 1622, L. Eft. 
Nisbet. 6 March, 1623. Finlaſon contra Fohnſtoun, The like was done 
29 January, 1629. Smithcontra Auld, 


Dryſdale contra L. Sornbeg, March 4- 1624. 

N an Aion betwixt Dry/dale contra L. Sornbeg and L. Langtoun ;, a Hor- 
[| ning being produced by Sornbeg, and quarrelled by Dryſdale, al- 
ledging the ſame tobe null, becaule in the Denounciation, the Meſſenger 
Executor thereof had nat Indorſed, and the Execution did not bear,that the 
Meſlenger had uſed and given three Blaſts of the Horn,at the Denouncing 
of the Party 3 which Deed, as it was a Solemnity neceſlar to the Derioun- 
ciation, ſo,was neceſlar in Formality, that the Execution ſhould proport 
the ſame tohave been uſed ; and the Execution not bearing the ſame, the 
ſame could; not be ſuſtained, but the Horning for want thereof ought to be 
found null. The Lords repelled this Alledgance, but found that the (1ſer 
of the Horning ought to prove, that the Meſlenger truly gave three Blaſts 
at the time of Tis Denouncing the Rebel, which being proven, albeit the 
Execution proported not the ſame, ſeing it proported and bore that he or- 
derly and lawfully Denounced the Rebel; The Lords ſuſtained the Horn- 
ing, becauſe that word, lawfully and orderly, included all theſe Solemnities, 
the ſame being proven to have been truly given, as ſaid is Actor. 
Alter. Miller, Fonlis & Belſhes. Hay Clerk. FYid: 22 March, 1626, $6 
evervel contra L, Edmiſton. 

Hay contra Wright, Marth 5. 1624. | 

FA” AQtion for delivery of a Bond, being purſued betwixt Hay contra 
; Wright, after the ſame was Exhibit by who was called as Hav» 

er of the Bond, and in whoſe hands the ſame was depoſitat. The Lords 
found; that the conditions whereupon the ſame was depoſitat, ought to be 
proven by the Oath of the Depofitar, and would not receive the probation 
of the faids conditions, to be proven by the Witneſſes inſert in the Bond. 
And this was found Relevant,albeit that the Defender alledged,that the like 
reaſon was for receiving of this Probation by the Witneſſes inlert in the Bond; 
as by the Depoſitary: ſeing the Depoſitar was but one of the Witneſſes in- 
fert thereing' and the reſt had the hke intereſt, to know and depone upon 
the conditions, which he had, they being all Witneſſes together, which 
was repelled. The like was done 22 Jan; 1624,Lerwonth contra {lexander. 
| AQor. 
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ARor. Primroſe. Alter, Mowat, Ratio videtur, quia deponendo apud eum e- 


jns fidem ſunt ſecuti, and ſo the parties had more confidence in him than in 
the reſt. 
| Cunninghame of Mongreenan contra Semple, Eodem die. 0X 
N an Action purſued at the inſtance of Cunninghame of Mongreenan, 3s 
Heir to his Predeceſſor, againſt Semple, for ReduQtion of a Service and 
Brief of Terce. . The Lords ſuſtained the Purſuit upon the produttion of, a 
Retour, where the Purſuer was ſerved Heir; albeit it was Deduced,Servgd, 
and Retoured after the intenting of the Summons, which they found ſuth- 
* cient toinſtruR the Purſuit, albeit he was neither Served nor Retoured at 
that time, ſcing he was neareſt of Blood, and that perſon who only could 
be Heir, and the Service drew back the Retour to the time of the Purſuit, 
and ſo much the more, becauſe it was a general Retour, and not in any par- 
ticular Lands. Ador. Hope, Alter. Nicolſon. Hay Clerk, FYid: 20 January, 
1625, Elphingiton of Selms, 15 Feb: 2623, Hoppringle. 


Gechin contra Cochran, Eodeme die, | \ 
N an AQtion purſued by I/obel Gechin, again(t William Cochran her Huſ- 
band, to hear the Depoſition of Francis Keith declared to be null, which 
was made by him as Witneſs in the AQion of Divorce, depending betwixt 
thir Parties, before the Commillars of Edinburgh, becaule the ſaid Francis 
was ſuborned by the Huſband, iy ſo far as he had received promiſe of good 
deeds before his Depoſition, from the Party producer of him,and which was 
performed apd given to him after his Depoſition. The Lords found, this 
Surnmons and reaſon of Subornation, as it was qualified, as ſaid is, Relevant 
toinfeÞ the concluſion of nullity of his Depoſition, albeit it was not Libel- 
- ledinthe ſaid Summons of Subornatioh, that the good deed was promiſed 
and given and received to Depone falſly 3 For the Lords found it not neceſ. 
fary, and would not reſtri&the Purſuer to Libel or Reply, that the gogd 
deed was given ſpecifict; ad bunc effeiim, to Depone falſly, but that he ſaid 
enough, if he Libelled and Proved Corruption, by the promiſe made by the 
Party, before his Depoſition; albeit the Excipient contended, that the Cor- 
ruption could-not be found Relevant, unleſsit were expreſly Libelled, that 
the good deed was .conditionat to hin, and that he Deponed falſly, -and a 
gainſt the verity, ſing he contended, that of the Law any Witneſs might 
lawfully receive from him;who uſed and produced him, good deed, if he De- 
poned nothing againſt the truth 3 which alledgance was repelled. ARor. 
Hope & Stuart. Alter, Nicolſon younger & elder. Gibſon Clerk, rid; 
26 June, 1623. Cochray. 7 July, 1632. Renton, Vid: Lanfrac. de Teft. wol. 5. 
fol. 217, Ob; dicit ſufficere allegationem corruptele ( licet veruns dixerit) & 
hoc, froe ante, ſive poſt Jententiam 3. but Covarruvias pra. Queſt, 18, dicit, p'{t 

ſententiam 10x poſſe recipi Reprobationes teſtinms. | 
| | Ramſay contra Mackiſon, Eodem die. 1 tA: 
I an Action purſued by John Ramſay, contra Mackiſon, for payment of 
the Sum of 500 Merks,conform to the Deferidets Obligation made there- 

upon, The Lords found, that this Purſuer had no Aion ſubfiſting in hi 
perſon, to purſue for this Debt, becauſe the Paurſuer was denounced Rebel 
and . his Eſcheat gifted, and declared generally. Likeas the Donatar, had 


— 


intented ſpecial Declarator for this ſame Sum, againſt this ſame Defender 5 

which being called, albeit in that ſpecial Declarator, the Doriatar paſt from 

this Excipient,” yet the intenting; of thie ſpecial Declirator ſo denuded the 
ebel, that no right remained im his perſon, ho oi he,might convee 

6 Defender, but the ſame was only competent to the Dc oar; This al-. 

P 3; wy ledgance 


1138 TheDecifsons of the Lords of Seſſion, 1624, 


" ledgance was found Revelant, to exclude the CreditorsPurſuitz for the Lox, 
found, that albeit it was Fus tertii, which was alledged, yet that it way 
competent to the Excipient, ficklike as if the Purſuer had been denudeg 
by an Affignation, which had been intimat ; and that the oncenntenting of 
a ſpecial Declarator againſt him, albeit thereafter paſt from,was of the like 
force as the Intimation of an Afſignation. Actor, Aitos, Alter, Hope, 


Dowglaſs contra L. Eaſt-Nisbet, March 6. 1624, - 

\ N F Itrane Dowglaſs being Donatar to the Eſcheat and Liferent of Joþy 

Stuart of Coldinghame, and thereupon having obtained a Declara. 
tor, intents Aion againſt L, Eaſt-Nisbet, for a Declarator of Eaſt-Nizhets 
Liferent of the Lands of Eaſt-Nisbet, as holden of John Stuart, and in which 
John Stuarts hands the ſaid Liferent was fallen, through the faid L, Ef. 
Nisbets remaining Rebel year and day yz the which Literent was acclaimed 
by the Purſuer, as becoming in Jobs Starts place, wherein he was ſurrg. 
gat by the ſaid Gift and Declarator, and ſo whereby he might claim .Joky 
Stuarts Vaſlals Liferent, as the ſaid John Stuart might. have done himſelf, 
This Action was ſuſtained by the Lords, and they found that the ſame ng 
ther needed to abide continuation, nor any probation, that L. Eaſi- Nice 
was Infeft in the Lands holden of Fohn Stuart, thereby to prove him to be 
his Vaſſal, but found it ſufficient to infer Sentence, as was defired, the Pur- 
ſuer producing Jobr! Stuarts Sealin in the Lands Libelled, without anys- 
ther probation, ſeing if Eaſt-Nisbet was mot his Vaſlſal, he might dilclin 
him,and that not being done,there was no neceſſity to produce Lo noſe 
bets own Seaſin. Actor, Craig. Alter. Belſhes. Gibſon Clerk. Yid. 1 Ja 
ly, 1622. L, Kilſpindie contra Lermonth, where the ſame was done. Fid, 
infra 9 March betwixt the ſame Partics, 


Stuart contra Fodem die, | 

JN an Aion of ReduRtion of a Horning purſued at the inſtance of Me, 

James Stuart Commitlar of Dunkell, upon this reaſon, becauſe it was not 
ſtamped z the reaſon was found Relevant, & the Horning found null, for the 
Execution was not ftamped, nor any Veſtige or appearance, that ever any 
Stamp had been affixt thereto,albeit that the ſame bore theſe wordsof the Of 
ficiar,giver of the Charge,viz.that for mair verification his Stamp and Signet wa 
affixt; which words were not reſpe&ted,ſeing there was no-appearance;that 
the ſame had ever been Stamped,ftor the Horning was bur lately Execute;and 
the Charge given in September, 1623. ſo that the Stamp might have appeat- 
ed by ſome mark i» faFo recentiz but there was no Diſpute in this Proceſs for 
the Defender, but only the Horning produced by the Defender, and the 
reaſon referred to the Lords, Actor, Mtgill, Alter, Nairn. Hay Clerks 


; Moyxypenny contra Tennents of Lunberny, March 9. 1624. Tn 
N an Attion purſued by William Monypenny,againſt the Tennents of Lun- 
benny, for payment to him of the Duties and Farms of the Lands, fince 
the Date of bis Infeftment, which was in Anno 1609. continually unto'the 
Date of his Summons, which was in Azno. 2622. By the ſpace of 12 years 
the Defenders were aſloilzied, becauſe they were Infeft in the ſame Lands 
in Ao 1609. for payment ofa Blenſh Duty allanerly to him, who wascoms 
mon Author to both the Parties; which Infeftment,, albeit it was: after the 
Purſuers Right, yet being clad with continual poſleſſion, and never being 
interrupted by the Purſuer ſince the Date thereof,--befote the intenting'of 


this late Purſuit, was found ſufficient by the Lords ta'defend them, arid\to 
conſtitute them in bona fide,to bruik the ſaids Lands -all the years precceding 


the date of this Summons, tree of payment of any other: Duty, : | 
As : necl 
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T he Decifons of the Lords of Seſſion, 1624, uy 
nerly the Blenſh-Daty contained in their Infeftmemr, and found this excepti- 
on relevant'to eleid the Purſuers Aion, notwithſtanding of bis prior Right, 
whereupon no Diligence nor Interruption wasmadets the Defenders,which 
might make them ſubjeR to pay any other Duty, than that which was inſert 


3n cheir Infeftments, ' Actor. Alter, Chaip. Scot Clerk. Vid: 19 
Novemb:'1623. S. G, Hamilton. | 


Dowglas contra L, Eaſt-Nibet, Eodem die, _ = 
N the Declarator purſued at the inſtance of William Dowglas, as Dona: 
] ear to the Liferent of Fohn Staart, whereof mention is made March 6, 
1624; It being alledged for the Defenders in that Proceſs, viz, by the 
Viſcount of Air, who was a Donatar to that ſame Liferenc, that no- De+ 
clarator ought to be granted by vertue of the Purſuers Gitt, becauſe Fohn 
Stuart, tor whoſe Literent the Parties controverted, - was not year and day 
Vaſſal tothe King, the time of the granting of rhe Gift of his Liferent ro 
the Purſger; tor his Seaſin was in December 1622, and the Gift is granted 
to him in Seprember 1623, ſo that he not being Vaſſal year and day before 
the Gift, albeit he was at the Horn before the Gift, year and day,” the 
Liferent could not fall, This Alledgeance was Repelled, for the Lords 
found, that albeit there was not a year betwixt the Rebels Seafin, and the 
Gitt of his Liferent, ' yet ſeing he had a Right-in his Perſon, which was of 
adate more than yu and day anterior, - and before- the ſaid Gitt, by vers 
tue of which Righthe might have taken Seaſin of the Lands controverted, 
at the date of the ſame Right, which was a ſufficient Title and Warrand, 
by vertue whereof he became potentially Vaſſal co the King, albeit he de- 
layed to take Seafin, or if he ſhould yer delay, and had not yet taken Sea- 
fin, he remaining, and being found at the Horn, year and day; fince that 
time that he had Right, by the which he might have been Seaſed, and fo 
have been actually Vaſſal to the King, and at the Horn a; year be- 
fore the Gift, albeit not aQually Seaſed a year before the ſame, his Literent, 
thereby praned to the-King, and conſequently to the Purſuer, Acor, 
Cratg.. lter, Hope 8 Belſhes, Gibſon Clerk. Vid, 25 Foly 1623, Lo.Ram> 
ſay contra E. Lothian, Et infra, the 11 Day, betwixt-the ſame Patties. 
5 gy L, Touch contra E, Hume, Eodem dit, GO 1467S 
N an Aion betwixt L, Touch and E, Hume,being a Cauſe of ſpecial De 
clarator,wiich being acceſſar to a general one; The Lords found, that there 
, needed no Continuation in ſpecial Declarators, in reſpec of a priviledge 
contained in the Summons, viz. becauſe it was acceflor to the general Declaras 
tor, albeit the ſpecial Declarator was purſued for payment of certain parti- 
culars, conſiſting i» fa&o, which of its own nature required Continuationg 
and for the which, it the Rebels ſelf had intenced Purſuir, the Summons 
behoved to have been continued, and that it was Alledged, that the genes 
ral Declarator put only the Denatar in the Rebels place, which was Re- 
pelled, as faid is, 1n reſpect of the preceeding general Declaratoty- whickt 
put the Donarar in a better caſe than-the Rebel, and in reſpe& of the pris 
viledge, Actor, Stuart & Craig, Alter, Hope, Gibſon Clerk, ; 


\  Dowglas contra. L. Eaft-Nisbet, March 11, 1624, ; 

N an Aftion mentioned before upon the 6, & 9, of March of William Dow- 
$1as,Donatar to Fohn Stuarts Eſcheat and Literent, The Lords found, that: 
albeit that Gift was taken, atid given by the Theſayrer to this. Donatar, at the 
Rebels requeſt and delire,and that the ſame was expede the Seals upon theRes 
bels own Expenſes, and by his Moyen obtzined, yet ſeing.the. Donatar was 4 
tre Creditot to the Rebel; atid who inſiſted in that Declarator, to gecover: 
| | P 4 payment 
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the ſaid Gift could not be found ſimulate, notwithſtanding that the Reby 
had procured. it by his Moyen and Charges to the Donatar, who was þj, 
Creditor, which the Lords tound he might lawfully do, even as he might 
pay his Debt to the faid Donatar ; and by that Deed the Zords toung, 
that the Donatar could not be prejudged to proſecute the Declarator,  þy, 
ſuſtained the Gift and Purſuit, and Repelled this Alledgeance, the Gwe 
being proponed by the Viſcount of Air, a ſecond Dopatar, who defired+, 
be preterred to the Purſuer, in reſpe& of the (aid alledged Simulation, ang 
was not preferred, Partib#« ut ſupra. Fid, 26 Fune 1622, Inglu, 18 
Nov, 1636, E, Kinghorn ,, 
Lamb contra Heth, Eodem die. ; 

[| N an Aion of Improbation purſued by Fames Lamb againſt Zetitic Herh, 

who was.an Engliſþ Woman born, and ever remaining in Zongon; «for 
Improving of her Right of a Tenement of Land in Edinburgh, whereto ſhe 
claimed Right by Compryſing and Seafin, The Lords ſuſtained this Pro: 
ceſs againſt her, albeir ſhe was a Stranger born and bred, .and dwelling ever 
in England, becauſe the Subjet of the Action was for Land within Sie. 
land, whereto ſhe claimed Right, which could nor be decided bur by the 
Judges in Scots Cauſes, and {0 ratione ret found that ſhe was ſubjeR to the 
Jurildition of this Realm, Actor, Nicolſon & Lawtie, Alter, Hope & 
Mowat. Scot Clerk, Vid, 12 Nov, 1624. Naſmith, 15 Nov, 1626. Gd- 
braith, and the Caſes there. The Action here was real, but it it had been 
perſonal, they had not been Judges competent, 


L, Touch contra Tennents of Dunglaſs, March 17, 1624, 
'J N an Aion purſued by the Laird of Touch, as Afſigney conſtitute by 
William Hume Provoſt of Dunglaff, to the Duties of the Provoſt, 
addebted to him, againſt the Tennears, Intromertors; arid addebt; 
ed in payment of the ſaids Duties, The Lords tound the payment made 
of the ſaids Duties by the Tennents to tHe Earl-of Hume, who was Father 
ro the Provoſt, for he was a Baſtard and a Natural Son to the Earl of Hume, 
and which payment was made to the Father, the S6n who was Proyoft be. 
ing Minor, all the years of the payment, to be relevant to defend the Ten- 
neats, and that the ſaid payment was made bona fide, and fo ſufficient ty 
liberat the Tennents ; albeic it was anſwered for the Purſaer, chat the (aid 
ayment could not be found good, which was made by them to the Father, 
Eg the Father could not be found lawtul Adminiſtrator to a Baſtard: Sog, 
as in f1:4 legittinis, eſpecially ſeing the Son being a Church-man,, viz, 
a Provoſt, of whoſe Benefice the Father is not preſumed to be lawtul Ad. 
miniſtrator - .Likeas, the Purſuer, to exclude boyam fidems, and to put the 
Defenders ih wals fide, offered to prove, that the , Provoſt had obtained 
Lerttets conform, upon this Proviſion to the Provoſtry, before any payment 
made to. the Earl of Heme, which Provoſt alſo had choſen an Adminiſtra- 
£or and Economus to him in his Benefice, and which Economus was ia uſe to 
ſer Tacks to divers perſons, of the.ſaid Benefice, and to receive the Pro- 
voſts Duties, and to give Acquittances thereupon ; Likeas, the ſame Ten- 
nents were conveentd at the Provoſts inſtance,and this Economus per expreſ+ 
um in an Aion of Improbation, which was a ſufficient Intimation e 
e was the perſon, to whom the only payment ſhould have been made, and 
to nohe other 5 which Reply was repelled, and che Exceptioti and Pay- 
ment made to the Father fuſtained, and found done b9ns fide, ſeing the 
Father was fougd to be lawful Admigiſtzarot co bis Baſtard: Son' was in cheſe 


_— 


payment thereby of his. true Debt, jaſtly owing by the Rebel to him, tha 


d ' 
__— 


5 RW Ps ee eo: a NS © wo ds ws Joo oC a_,m. 


uy ban 


ty ©... Lond WWILBS rkdSSy wg  rraQy H H.0 


—_c —_ Om WH” . v0 - © 


®,.% _ Dx "—== = ,c+#j £0 > TR, YT—. —_ —_ 


[ 
l 
$ 


'T be Deciſions of the Lords of Sefffon, 1624. 11 
-hings which ate given to him by the Father, as was this Provoſtty, where- 
is Ceſar and provided'by the Fathet'; and alſo, in reſpeR that 
the Defenders offered to-prove, that the Duties payed by them to the Fa- 
ther, were converted and applyed by the Father to the Intertainment and 
Maintenance of the Provoſt ar Schools and Vettue, partly within, partly 
without the Country, which was found, being 2pplyed to that uſe, to be 
as ſufficient, as if the payment had been made to the Provofts (elf, or to his 
Economus, 2uia extraneus poteft dare Curatorem rebus 4 defuntto minors 
relics, Actor. Stuart & Craig. Alter, Hope, Gibſon Clerk. 


Cant contra Cheiſly, March 18, 1624, | ; | 
Arbara Cant being conveened as Intromiſlatrix with the Goods and 
Gear of William eMuirhead, her umquhile Husband, to pay to Mr, 
Robert Cheiſly the Sum of 300 merks, addebted to him by her ſaid Hul- 
band z and ite alledging that there was Executors confirmed before the in- 
renting of this Purſuit, ro whom ſhe was only anſwerable for her Intromiſ- 
fion, and not to any Creditor, who ought to purſue the Executor, and not 
her, This Exception was Kepelled, in reſpe& of this Reply, bearing, 
that the Detender had intrometted with as many of the Movables and U- 


' tenſils of the'Heuſe,as wonld pay this Purſuer of his Debt, by and attour 


the quantity of the Utenſils confirmed in Teſtament, and which IntromiC- 
fion of the ſaid turther quantity, was reterred to the Relics own Oath, 
and which was found relevant by the Lords, to the effe&, that the parti- 
culars ſo intrometted with by her, and nor confirmed, might be made torth. 
coming to the Purſuer pro tanto, to fatisfie his Debr : And the Lords ſu- 
ſtained this, and found no neceſſity to ſeek a Dative ad omiſſa, 25 the De- 
fender alledged ought to have been, ſeing this Sentence was ſufficient ro 
her, to liberate her pro tanto, at all hands, Actor. cMowat,' Alter, Nicol- 
lon; Vid, 5 Feb, 1623, Shaw contra AffiefF, trom the which this differs, - 
Vecrila in that, the Teſtament was given up'by the ReliQs felf, and her 
Bairns confirmed Executors, ſo that ther fraudulent omiffion ought nor 
to be profitable to her-: and in this Cauſe, Strangers, viz. two of the De- 
{uns Creditors were confirmed Executors, who-gave up the Inyentar, and 
not the Relic, | 
The like Cafe was Agitate upon the'laſt of March 1626, betwixt Togris 
and Doweles, wherein the Daughter being called as Intromettor with her 
Fathers Goods, to pay his Debt to the Purlyer, the Defender alledging, 
that there was Executors confirmed to him, and at the Term affigned to 
rove, producing a Teſtament, where another Creditor was confirmed for 
is own_Debr, which being quarrelled by the Purſuer, as nor ſafficienc, 
to exclude his Aion againſt the Intromiflatrix, where there was only {o 
much confirmed,as would pay that one Creditor confirmed Execator, The 
Lords reponed the Parties to prove, or to elied and purge the Intromiffion, 
notwithſtanding of that Confirmation, which was not refpe&ed, - and was 
not found neceſſary, that the Party Purſuer ſhould be compelled to take a 
Dative ad omiſſa, but ſuſtained the Action againſt the Intromiſlatrix, except, 
ſhe purged her [ntromifion, See the Caſe following, and 5 Decemb. 162 6, 
Faffray contra Gray, 13 Feb, 1627, Knieland contra Baillie, 
= : Cochran contra Sturgeon, March 20, 1624; - 
N the Aion putſued by Fames Cochran Burges of £dinburgh againſt 
L Helen Sturgeon, as Intromiſfatrix with the Goods of her urnquhile Huf- 
band, for payment of a Debt owing by her Husband to the Purſuer, . The 
Lords (aſtained the Aion againſt the Relic 2s Iatromiſſatrix, notwith- 
. : Q ſtanding 


122 The Decifons of the Lords of Seſſon, 162 
ſtanding that ſhe alledged, that,there was Executors Confirmed, in, reſpett 
that they, were not Confirmed before the raifing ofthe Principal Summonsiq 
this Cake. and before the Execution: thereof, albeit they were Confirmed 
before the day. of Compearance, to the which the Defender was Summon. 
ed, which was found not to be ſufficient, albeit the Commillars in. their Jus 
dicatories admits Confirmations before Litisconteſtation, to be ſufficient to 
liberat perſons conveened| as Intromettors, which is not received before the 
Lords ; and where the Defender would have purged her Iatromiſhon, bein 
condeſcended to be of Wares in her Huſbands Mercband Buith,in the Town 
of Dunce, where he dwelt, ſuch as Pepper, and Spices, and ſuch like other 
Wares, which ſhe alledged was ſold by her,for the ſupply and necclar ins 
tertainment of her (elf and her Bairns, ir: Meat and Drink, having to bthex 
means wherewith tb intertain them 3 the ſame was not ſuſtained , bur the 
Lords found, that ſhe was anſwerable, 'as Intromiſlatrix to the Purſuer, for 
his Debt owing by her Huſband. Actor. Nicolſon younger. Alter, Miller, 
tr precceding Cauſe, and the caſes there cited; and 14 July, 1626, 
Smith, 


Achenzie contra T. of Elgine, March 23, 16 24. 


N an Action betwixt Mckenzie and the Town of Elgine, for payment of | 


Thirle-Multures altrifted to the Miln of Elgire, conform to an old In 
dentor made betwixt the Town of Elgine & the Monks of Plſcargline, where- 
in the Inhabitants of Elgize are expreſly bound to Grind their Corns at that 
Milngas well growing on their Lands,as the Corns they ſhould happen to buy 
from Strangers, or others about in the Countrey. The Lords tound, that 
albeit the Indentor foreſaid aſtrifted the Inhabitants to bring their Comgto 
the ſaid Miln, tam creſcentes, quam pervenientes ad eos ſine exemplione qualicun. 
gue, yet they were not.holden to pay Multure, nor to Grind any bought 
. Corns, growing out-with their own Lands, at the Miln Libelled, except 
only ſuch Corns as ſhould be Grund by them, fo that they might not Grind 
the ſame at no other Miln,but at the Miln Libelled, and it they contraveen: 
ed, that they ſhould be holden to pay aſtrite&d Multures therefore 3 and that 
they were not ſubje& to pay Multure for any Grund Corns, ſuch as Meal, 
Malt, or other Grund Corns, which they ſhould happen to buy qout-with 
the Lands Libelled, and which grew not upon the faids Lands, the fame be- 
ing Gruad. before they bought the ſame , and that the aſtriftion ſtruck only 
#8 ſupra, and that Corns bought by them without the Territory, although 
brought within the Territory after the buying thereof , and albeit the ſame 
were made in Malt, whereby they tholed both Fire and Water, yet if the 
were not Grund at any other Miln,but were ſold before they were Grund, 
that the Parties ſhould 'not be ſubje&t to pay Multure therefore, Adtor, 
Stuart & Mowat, Alter. Hope & Nicotſon. Scot Clerk. Vid: 11 & 172 Jul, 
I621, Nathaniel Keith and William Dowglaſs, 21 March, 1637, Cuthbert 
contra T, Innerneſs, 


: Browr contra Tennents, and Haliburton, Eodem die. - 
F an Attion purſued at the inſtance of one Brown, for making of the 
Maills and: Duties of a Tenement .of Land in Edinburgh forth-coming, 
which was Arreſted in the Tennents hands; for fatistying of a Debt owing 
to him by his Debitor, Maſter tothe Tennerits, and Heretor of the Land; 
wherein compeared one. Haliburtor, who had acquired from the faid Here- 
tor, Infeftment of the ſaid Tenement, before the Purſuers Arreſtment, for 


Debt owing to the ſaid Haliburtor,and who had ſet a Back-Tack to the Hes, 


retor the common Debitor,- for yearly payment of a certain Dry» with 
rovilion 
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Proviſion if he failzied in payment-two Terms, the Tack ſhould expiregand; 
the Land remain with him irredeemably,, whereupon he had obtained a 
Declatator, decerning the Tack to be expired z which Declarator was ob« 
tained in Decem: 18. 1623. and the Summons andAQtion wasintented before 
the Term of Martinmaſs the ſame year 1623, which Terms Maill was only 
controverted in this Proceſs; whetein the Lords, notwithſtanding of .the 
date ofthe Summons, and ſubſequent Declarator, preferred the Purſuer, who 
had arreſted before the date of the ſaid Summons, and would. not draw 
back the Declarator, to give the Excipient right ro the faid Terms Duty 
preceeding his Sentence; but found, that it ſhould begin only to take effet 
tor the ſubſequent Terms, notwithſtanding of his Heretable Right preceed- 
ing the Arreſtment: And the Lords found, that the Arreſtment affeted 
the Maills of that Term, albeit it was laid on before the Termof payment, 
and before the ſame could be ſought from the Tennents, ſeing the ſame was 
running and dies ceſſzt the time of the Arreſtment, Actor. Mowat. Alter. Hali- 
button, Vid: x March,n623. L.Blair, 19 Novemb: 1623, Key contra Colihird, 
and the other caſes there cited. 24 March, 1626, Gray, 24 Novemb: 16264 
Glen.16 Feb:1633. Harper contra Johniton, 


D#ff contra Kellie, Eodem die. 5 OP UM Lg | 
YN an Action of double Poynding betwixt Duff and Kelliez The Lords 
'Y would not ſuſtain a Diſpoſition made by a common Debitor to ſundry 
perſons, done to one who was a conjun& perſon, viz. Brother in Law to 
the Debitor, þearing, to be done for onerous Cauſes,and for fatisfying of a 
Debt owing to the Receiver, except the {aid party,to whom the ſame was 
made, ſhould qualifie, and produce, and inſtru the Debts, for the fatiſ- 
fying whereof the ſaid Diſpolition was made, otherwiſe than by. the con= 
ſeſſion contained in the Narrative thereof; and the Lords repelled the al- 
ledgance,whereby the Party alledged, that he ought not to be compelled ta 
produce, as ſaid 1s, ſeing he alledged, that the Party who was Maker of the 
ſaid Diſpoſition, and common Debitor, as ſaid is, was not a Bankrupt, the 
time of the acquiring of the Diſpoſition controverted, but was a free per- 
ſony not being at the Horn at that time, and who had Goods and Gear of 
his own, anſwerable to have ſatisfied the other Creditor contradiQor, by 
and attour this Land Diſponed 3 ſo that it was lawful to him to bave taken 
that Diſpoſition etiam ex cauſa donationis, albeit there had been no other 
cauſe of Debt preceeding, which was repelled by the Lords : But the con- 
trary hereof was decided in the Attion betwixt Mark Ker and Hoppringle 
by Interloquutor, and thereafter was ordained to be further heard, Actor, 
Mowat, Alter. Davidſon & Boyd. Gibſon Clerk. Vid: 20 Feb: 1622, Toung 
contra Denniſton, 21 Feb: 1623, Craw contra Irvine, 6 March 1632, L. 
Garthland. 22 Novembi 1630, Mark Ker, 28 Jan: 1625, Livingſtone, 


Hamilton contra Livingſtone, Eodem die. — __  ... 
I* an Aion betwixt Hamiltoy and Livingſtone of Beliiane, who being 
I obliged to pay to Hamilton 1000 Merksin Tocher with his Daughter at 
acertain Term, of long time paſt 3 tothe effe& the ſame. might be employ- 
ed upon Land or Annualrent, for yearly, profit to Hamilton 2nd his Spouſe ; 
and being purſued for the yearly Annualrent of all Terms ſince the Term of 
payment. The Lords found, that albeit by the deſtination of the Contra, 
the Defender was obliged to pay the Sum, ro the effe& ic might be. ſo em- 
ployed by the Purſuer; yet ſeing the Defender was not obliged himſelf to 
Imploy it, andthat the Purſuer had hever ſought it after the Term of pay- 
tnent, before this preſent Purſuit 3 and that the Defender was ſpecially o- 


Q2 bliged 


bliged in the'ContraR, in caſe offailzie of payment at the Term, to pay only 
a ltquidar Suh for penalty, that the Defender was not holden to pay An. 
nualrent.' A@or, Alter. eMiler. Gibſon Clerk. Fid: 29 Novem : 1626; 
Set contra'L, Gallaſhitls. 21 June 1626. Murray contra Scot. The like way 
done before; berwixt L. Dundaſs and Mr, John Sharp. and 21 Novemb; 1623, 
L. K inblechmonth. 5s 
_ 1 Toglis contra car app others, March 26, 1624- 
an Aion of doublePoyndingat the inſtance of theTennents of Eaſter-Get. 
Pia, for the Maills & Duties of theſe Lands,which were claimed byJawes 
welis,% Alexander Dowglaſs his Afligney,and by Gilbert Ayftine, and ſome Part. 
ners, to whom the fiids Lands were fold by Contraft, no Seafin follow! 
thereupon, by Rodger Duncanſon Heretor of the faids Lands, for relict ofa 
certain Debt proportionally undertaken by the aids Partners, for the Gaid 
Rodger on the one partz Likeason the ather part,the ſame Farms wereclaim, 
ed by Sir Alexander Naper, as Donatar to the Eſcheat and Liferent of the 
faid Rodger 3 and having obtained a general Declarator, and intented a ſpe- 
cial Declaratorof the ſame, in reſpect whereof, he claimed the only Right 
to pertain to him, of the Farms of the ſaids Lands, during the ſaid Rodger; 
lifetime 3 and which Gift was purchaſed by him ſince the ſaid Contra made 
with the Partness, in the which Contract the ſaid Sir Alexander was alſo a 
Partner, and Contracter with the reſt. The Lords found the Partners, and 
Sir Alexander as a Partner, ſhould be anſwered of the Duties of the Land, 
and that ilk one of them ſhould have their,own part thereofgaccording to the 
proportion of their Debt, by them undergone by the ſaid Contrat , and 
that Sir Alexander Naper, as Donatar, could not claim the whole, by vertue 
of the ſaid Liferent-gift and Declarator ; for albeit any other Donatar would 
have been preferred tothe aids Partners, ſeing the ſaid Rodger the R ebel, waz 
not lawfully Denuded by the Contra, but that he ſtanding Infeft, and 
they never Seaſed, his Rebellion made his Liferent of the Lands to apper- 
tain tothe Donatar: Yet the Lords found Sir «Alexander Naper could not 
have preference, which another Donatar would have had, ſeing he being 
a ContraQer with them, and Partner by the foreſaid Contrat, which us 
Contra&ns bon fidei, and wherein they were all bound to others, faithfully 
to affiſt others, conform to their Security made by the ſaid ContraR z inre- 
ſpe of that Clauſe none of them could do any deed, which might der 
fon the effe& of that Contra, and prejudge any of them of the benehs 
thereof. Actor. UHowat & Ruſſel. Alter, Nicolſon younger. Gibſon Clerk, 


Liddel contra Robbs, Eodem die. 

N a Suſpenſion betwixt Liddel and Robbs, whereby a Decreet was deſired 
| = to be Suſpended, which was Transferred before the Commillar of Abe 
dene, the principal Decreet being rcovered, before the Provoſt and Baillie 

of Aberdeen ; In the which Suſpenſion, the Loxds found the Reaſon there- 
of Relevant, and the Decreet of Transferring foreſaid, given by the Com- 
miſſar of Aberdeen to benull, becauſe the Lords found, that the Commillars 
Power and JurisdiQion extended not, to Transfer the Decreet, and Sen- 
tence obtained before any other Judge; Likeas they found, that no Iofer 
or Judge had Power to Transfer the Decreet given, and, pronounced in 
another Inferior Judges Court ; For albeit a Judge might Transfer the Sens 
tence, in ſome Caſes, given in his own Court, yet he had not that Power, 
in Sentences pronounced in other Courts, but ſuch Transferrings ought t0 
be ſought in the Soveraign Courts, to which the other Judicatories were 
ſuabaltern, And this was found, albeit the Decreet of — kr 

c 
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T be Decifous of the Lards of Seſon, 1624, nay 
Jefired to be maintained, as properly belonging to the Juriſditon of the 
Commiſſar, and as being a Coniſtorial Matter, becauſe the Decreet was 
Transferred a#ive, only 1ntheExecutors of the Defun&,obtainersofthe Sen« 
tence,and ſo/pertaining tothe Executors,therefore the Commiſfar was Judge, 
which was Repelled. AQor: Mowa?t, Alter, Nicolſon younger. CihſonCterk. 
Yid. July 21, 1631, Adamſon contra Maſterton, Jan, 18. 163Y. Naſmith, 
Paip contra Keith, Marth 27, 1624 OG 

N a Suſpenſion of a Decreet given by the Sheriff of Aberdeer, 'betwixt 
Paip and Keith, decerning a Bond to be regiltrat, and payment to 

be made by the Defender, of the Sum of Money contained in the' Bohd, 
which was particulaxly expreſt in the Decreet, and the Defender therein 
decerned to pay the Sum, The Lords found the Decreet null in that 
fame Suſpenſion, becauſe the Obligation was not inſert ad longuin in the 
Sentence, albeit the Subſtance thereof was contained therein, for the De- 
ſender was but a Cautioner, and the Principal was not conveened, and the 
Obligation not being Inſert, prejudged the Cautioner, of the remeid of 


his Relicf, againſt the Principal Party, Aftor Paip, Alter Davidſon 8&Rnſe 
ſel, Hay Clerk. 


\ L. Carriebill contra Executors of Cumming, Maych nult. 1624. - ./ 
N the Adtion purſued by L. Cxrrehill, whereof mention is made March 
2. 1624. The Lady Cowie being conveened as Executrix to her Hul- 
band, who was Executor to umquhile Walter Cowie, Debitor to the Purſuer, 
for payment to the ſaid Purſuer of the Debt, owing to him by the ſaid 
Waker. The Lords ſuſtained the ARion againſt the Defender, for ſa much 
of the ſaid Defundt, vis. Walter Cxrrioys Goods and Gear, as were intromet- 
ted with, by the Laird of Cowie, before his deceaſe, or by his Lady, who 
is Defender, at any time ſenſyne allanerly, and found Proceſs againft her 
allanerly, for her own and her Huſbands Intromiſfſton, with any of the ſaid 
Walters Goods,to make her anſwerable pro tanto, tothe Purſuer for his Debt, 
and not to make her ſabje& to pay any further than her, and her Huſbands 
Intromifſfion extended unto, in reſpe& that the ſaid umquhile Walter Curri- 
ors Teſtament was Confirmed in J»ly, ſhortly thereafter, viz. within a half 
year after Walters deceaſe, after which Confirmation, the Executor Con- 
firmed,vis, the Laird of Cowle died in Aug»i?,that ſame year ; ſo that for the 
ſhortneſs of time interveening betwixt the Confirmation, and the Executors 
deceaſe, he could not of reaſon be ſubje&, in any more than was Intromet- 
ted with by him, and conſequently, that his Executor could be no further 
anſwerable than himſelf, except pro ta-to, if ſhe intrometted with any more 
ſenſyne her ſelf, and where the Defender defired ſome defalcation of her 
Huſbands Intromiſlion foreſaid, of ſome particular Debts, payed by her 
Huſband to Walter Cyrriors Creditors, The Lords would .not allow any 
Article of Defalcation, for ſuch Debts alledged payed by him,after the time 
of the Intenting of the Purſyers firſt Ation, which was moved by him, 
againſt the Laird of Cowie, in his own Life-time, and before the Teſtament 
was Confirmed by him; albeit the Defender alledged;that the faids Debts. 
was given up by the Defun&, with his own mand and contained jn his 
Teſtament, ſubſcribed by himſelf. and being a Teſtament Teftamentat , 
whereby it was alledged, that there needed no further Warrand to pay the 
ſame,but theTeſtament it (elf.and the Parties Diſchargeqtt being a trueDebtr,. 
which Alledgance was repelled 3; For the Lords found, that the Executor 
being once Summoned, before Payment, and before Confirmation of the 
Teſtament, the Teſtament unconfirmed, albeit bearing the Debts, could. 


Q 3 not 
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not be a. Watrand to exoner him,in His Payment thereof, there being no Sen? 
tence recovered thereupon,; againſt him, whereby'to prejudge the Purſyer 
of his Debt,-at leaſt of his Proportion thereof, amongſt the reſt of the De. 
funts Creditors, ſeing by his Citation, he had timouſly interrupted the 
Executors' voluntary payment. Partibus ut ſupa, March 2. -1624, piq 


, 


—  F® 20. 1627. Duke of Zennox. 


Lady Duz and her Husband 'contra L, Din, Fodem die, 
T an Achon purſued by the Lady Du», and Sir John Carmegy her Spouſe 
4 agaioſt the Laird of Dv#, as [ntromettor with the Corns growingupon 
the Lands of pertaining to the Lady, Purſuer, in Liferent, which 
Lands were þoſſeſt by a Tennent, to whom the fame was ſet for a certain 
Farm. yearly, and from the which Tennent the- Defender had received all 
the Corns, growing, upon the ſaid Liferent-Lands 3 and therefore he wa; 
purſued for Payment of the Farm, adebted to her therefore, by the Ten. 
nent.. The Def?nder altedging, that the Tennent foreſaid, as he Occupyed 
the Purſuers Lands, the Cropt lybelled, fo alſo he was the Defenders Ten. 
nent in,other Lands, the Corns growing upon both the Lands being led, a; 
they were wont of before, to the Barn, and Barn-yeard, upon the Groung 
of the Excipients Landsz and at the Term of payment, he received from 
the Tennent foreſaid, delivery of his own Farms by Peck and Boll, 
which he might very lawfully do, and had no neceſlity to know where 
the Corns received grew, whether on the Purſuers Liferent Lands, or not. 


ing upog.the Purſuers Land, were Hypothecat to her for her own Fara 
and that therefore, according to the Quantity of the Corns growingupon 
that Ground, Intrometted with by the Defender, he ſhould be anſwerable 
for the Farm pro tanto; and where the Defender further alledged, that at 
the time' of his Intromiſtion, the Tennent had as many Horſe, Nolt, Kine 
and Sheep,as would have payed-the Purſuer her Farm, and fo that he ought 
not to give back the foreſaids Corns received by him bona fide, as faid is 
This was alſo repelled; for the Lords found, that the Corns growing on the 
Ground, was firſt and principally Hypothecat to the Maſter for his Farn, 
in the which he was preferred to all others z and that he had his firſt Eled- 
on of the Corns, before any other Goods, pertaining to the Tennent, ifthe 
Maſter pleaſed to ask the. Corns, rather than any of the Tennents other 
Goods, wherein the Maſter had his Preference, and EleQion before othen 
Ador. Aiton. Alter: Hope & Fleſber, Gibſon Clerk. Yid. Feb. 3. 1624; Hy 
es, & Jan, 15, 1625+ Stuart, July 25. 1628. Hay contra Keith, June 1, 
1542, L, Polwart. 


L, Rattray contra Wedderburn, Eodem die, 

N. a Suſpenſion raiſed by Rattray, againſt Mr. David Wedderburn, s 
Afligney conſtitute to the Liferent of an Annualrent, and Profit of 

a Sum of a thouſand Merks, pertaining to L. Dramloquhy his Cedent, The 
Lords found a Liferent-Right was not ceſlable by a Cedent, being at the 
Horn, the time of the making of the Aſſignation, 1n prejudice of the Cr 
ditor, at whoſe Inſtance he wasat the Horn, albeit the Afligney alledged, 
that theA& of Parl, prohibiting ſuchAſſignations to be made by Rebelset 
tended only to Aſfignations of Goods and Gear, which were meerly Move- 
ables, and comprehended not Liferents, which he alledged might be aſſign- 
ed by a Rebel, the ſame being given to a Creditor, for a Juſt Cauſe, which 
alledpgance was repelled 3 For the 'Lords found, that ſuch Liferents could 
not be affigned, in prejudice of the Creditor, and this Liferent was only 
conſtitute 


This Alledgance was repelled, for the Lords found, that the Corns groy., 
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conſtitute by $ Be0s Mhereby the Profit of the Sum was, ordained to be, 
payed to, the ather,, during his. Lifetime, but this in . Heretable Rights 
holds not. Actor. .R»fef, Alter.. Nairn. Vid, March 21, 1623. Cunningha 
contra -E, Glencairn, Feb. 10, 1624. Sir John Ker, Januavy 27., 1630, io 
contra Hume, | WEL BE 9 4 ; 
| L. Dunipace contra Sandis, March ult, 1624. + , POP 

N a- Suſpenſion berwixt L. Dunipace, and Mr, Patrick Sandis, as Aﬀeig- 
] ney toan Obligation conſtitute by one Ers/gn, the Charges being defirs 
ed to be Suſpended, becauſe they were given atihe Aſligneys Inſtance,after 
the Cedents deceale, the Afignation not being Intimate in the Cedents Life- 
time; . The Charges were ſuſtained for this Alledgance, vis. becauſe the L, 
of Dunipace, win was Debitor by.the ſaid Obligation, had treat. d ſundry 
times with the Aſſigriey anent the payment to him as Aſſigney, of the faids 
Sums, and had offered to him ſome fſatisfaQtion therefore, which was refcr- 
rcd wthe L. of Dwnipace's own Oath, and which the Lords ſuſtained, as a 
ſufficient I1yrmation, he knowing the fame, as ſaid is, in the Cedents Life- 
time, ard which the Loras iound als ſufficient, as if Intimation had been 
Legally and Formally made; for by his treating with him as Aſhgney, he 
acki.owledged the Aſlignarion, as if it had been Intimat. AGQor, Aitor, 41. 
ter, Mowat, Gibſon Clerk. Y1d. June 15, 1624. Adamſor. Novem. ult, 164 2; 
Durham, Jan. 23. and 27. 1624, Stevinſon, March 14. 1626. Nisbet*contra 
Waliamjon. Jan. 8. 1628. L, Halkerton, 


| $trachan contra Scot, June 8, 1624. ND 2-4 —_— 
N an 4Gtion purſued by Mr. James Strachan, apainſt Six John Scot , as 
Exccutor, or [ntromettor with the Goods and Gear of umquhile James 


Courty, tor payment of ſome Moneys adebted to the Purſuer, by the {aid 


. umquhile James Conrty,and which Sums was referred to the Defenders Oath 


of verity, who being at the Horn, when he was defired by the Purſer, to 
be hoiden as conteſt, for not Compearing to give his Oath, being lawfully 
Summoned to that.efie&. The Zords tound, that his being at the Hoy 
being a Cauſe why he could not compear, ought to ſtay him,to be holden 
contelt, albeit the Purſuer obtruded no Horning againſt kim, and albeit it 
was in his own Cauſe wherein he was Sumimoned, and that it was his own 
defaulry through not relaxing of himſelf, that he compeared not; And the 
Lords granted a Commiſhon to any Judge the Purſuer pleaſed, to paſs pris 
vily to ſome privat part, where the Defender might ſafely Depone, and to 
take his Oath upon the Summons. AQor. Ryſel, Alter, Scot. Gibſon Clerk; 
Bur this Deciſion is of an evil preparative, and not to be obſerved; fot 
hereby the Rebels are in better caſe, than the King's free and obetlient 
Subj.ts, who will be holden as confeſſed, being lawtully Cited, and who 
will not obtaifi commiſſion, except upon lawful excuſes of Sickneſs, veri- 
ficd, or ſuch like 3 Thereafter the Purſiier reſiled from referring of the Sum- 


mons tothe Parties Oath, and offered to prove the Defenders Intromillion_ 


by Witneſſes, which was permitted, and granted by the Lords. Vid. 15: 
July 1624. Dickzon contra L. Coldingknows. | 
'\ .. L, Touch contra E, Hume, June 9g. 1624, ,. . - © 
['N an Action betwixt the L, of Touch, and the E, of Hume, after Litis- 
L conteſiation was made, and_ the Term of Probation cope, . admitted 
for proving of an. Exception, the Purſuer deſired to be permitted ro Pro- 
pone and Reply for clieding of that Exception, which Reply was newly 
come to his Knowledge,ſince Litiſconteſtation, and whereupon he was con- 
tetit to make Faith, The Lords found, that after Litiſconteſtation, neithe 

| Q 4 Exception, 
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ion, or Reply might be proponed, as nowittr © wewiens a4 nothzunf 
y ought ro beignorant of hg! 


Except 


where the ſame confiſted 3» Jure, ſein 


Law; and therefore that Alledgance,of noviter veniemtie at awrer, cold roy 
be decerned'to be proponed by any Party,but where the fame confiſted ; 


faGo;z and al 


ſo where the Proponer inſtantly ſhewed the Inſtraon anq 


Verification. thereof, burit being conteſted by the Defender, that it was a. 
gainſt all Law, to ſuffer a Purſuer to propone a Reply, as' noviter wenjny 
ad notitiam,ſeing that was only competentin an Exception, and not in'a Rg 
ply. The Lords gave no anſwer to this doubt, if the Purſuer might ptg. 


a Reply , as noviter 


ens ad notitians, or not, butletft it ugtte, 


cided, Ador. Stuart & Craig. Alter. Hope; Gibſon Cletk. Yid': Jung. 
1527. Cranfurd contra Cunningham : Jan, 20. 1631 Gordon contra E, of 


Galloway, 


Strachan contra Scot, Pune 15. 1624. 


N this above-written Cauſe of Mr. James Strachan, of which the 8d jnſtare 
the Defender compeared, and proponed an Exception,that he could not 

be conveened as Intromettor withFames ConrtiesGoods, ec. becauſe thefame 
were diſponed by the ſaid James in his ownLife-time, .to Daniel Melvil,yhg 
after the ſaidDiſpoſition,diſponed the ſame to the Defender, To which itwas 
Anſwered, by thePurſuer,that that Diſpoſition behoved'to be repute ſimula; 
ſeing James Courty Deſponer, remained in Poſſefiton of the: Goods, to the 
time of his deceaſe, notwithſtanding of the Diſpoſition, after whoſe deceaſe 
the Defender Intrometted, This Reply was found Relevant to elide the 
Exception. And the Lords found it not necefſar to the-Purſuer, to Reply 
any further, that the ſaid Diſpoſition made to Damniel- eHAetvil, was tithe 
Defenders behove, but found it ſufficient to Reply, that the Diſponer re 
tained the poſſeſſion to the time of his deceaſe, and rbat thereafter the D& 


fender Intrometted, 
Adamſon contra M*mitchell, Fodem die. 


þ& a Suſpenſion, theLords found, theParties Knowledge not equivalent to 
an Intimation ; for an Intimation ought to be Legally, and Solemnly 
made, to put a Party in mala fide, to do any thing againſt the ſame, and 


albeit any Party knew that which formally require 


Intimation, yet that 


Knowledge, albeit it were confeſſed by the Party, could not” put Him i ma 
la fide, where there wasnot a Legal Intimation, ſeing hecoutd not be pre- 
judged by that Knowledge, which was not made known to him by the Lay, 
and ſo which wasnot neceſſary to them to know, and thereby was not bound 


nor obliged by that Knowledge. ARor. 


unringham. Vid, 


Novem, alt. 1622. Sir James Durham, March ult: 1624. L. Danipuct 


contra Patrick Sandis, and the Caſes'there. Tod 
Finlaſons Wife contra Wood, Eodem die, 


N an Action of Double Poynding betwixt Walter Finlesſons Wike and 
| Fohn Wood, who for a Debt owing to him by the ſaid: Walter, had come 
pany an Annualrent, wherein the'ſaid Walters Wite was Infeft ont of the 

nds pertaining ro the Lord Sanquhar, and which Compryfing being de- 
duced at the inſtance of the ſaid Fohn Wood, againſt the ſaid Watter, for the 
ſaidAnnualrent,ia fo far as it pertained to him jure mariti,it was quarrelled, 


becauſe the Wife, who was principal Party, havin 
rent, and in whoſe perſon the ſame was principally i 


ight to the Anmual- 
ent, (for it belonged 


only to the Husband pro intereſſe ) was not cited to' the deducing of the 
Compryſing, whoſe Right could not be taken from her, except pt bod 
"hy - 

Cos 


been expreſly called chereto, This Alledgeatice was Repelted,” 
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Compryfing was ſuſtained ,. for the Lords found no, neceſſity.to Cire het, 
- hers wa no Right compryſed. from her, bur only the Right which 
the Hasband had theteto jure marits, guring their Marriage z, ficklike, this 
Compryling being quarrelled, becauſe it was decuced. by John Wood, who 
the t:me,ot the deducing thereaf, yas payed of, the: Deb, tor, the which 
he comp:yſed, * This alſo was, Kepelled, becauſe rhe Payment was made 
by the Cautioner in the Bond oranged to-him, to whoſe uſe, and for whoſe 
relief, albeit in his name, the {aid Compry fog was, dedureed, Attor, Aitow; 
Alrer: Nicolſon younger, Gibſon, Clerk, | ot apy no 0 + © © 
0. 4. - Cranford contra Wood, Famoi7. 1624; 17 0 0; 
JN a Suſpenſion herwixr Cranford and:Wood, ':> The Lordr found 4 Decteet 
given by, the »Provaſt and Baillies'0f Edinbu gh, which was (uſpendet} 
then, to be null ſummarly, without RecuRion gy becauſe the ſarhe was gi- 
yen aga;nſt the. Suipender, as hulden as conteſt, being ſummoned ro.give 
his Oh by one of the Town Officers, and his Execution havirig 6&0 Wits 
neſles, in reſpeR whereof, that Citation was found could not-be ſafiained! 
and.the Decrect therefore was null abeir it was alledged:agaiaſt \the S1js 
ſpender, that the Form within' the Burgh ot/ Ediybargh,! was, 'that E xe- 
cutions made by gheir Officers, was mace without VV ituefſes;-and' that the 
Officers were (worn: in; Judgment, ypon ther ventry of their Executions 2 
which Form the Lords would nor-allow; becavfe thereby the orvhiaiy near 
ot Improbation, v2. by the Witnefles, -was taken away. Scot Cteik ” 7:4 
25 July 1626, L ickſon contra” Anderſon, 1 1 Faly-1634,H aycontra L.Gricht* 
2p Clerk contra Brown, 'Fodem die. OO - , 

"I He Lor4s are in uſe to find Decteers full,” which are given by any ine 
terior Jucges, upon rhe Detenders Confeſſion 'and' Conſent... where 
the ſaid Conteſion and Conſent is' not warranded, by- the SubſcrSion of 
him,who gives the f{mez extant 1n the Proceſs , and firids the Afﬀertion of 
the Clerk, or his Minurt in the Procefs, not: authorized with the Parties 
Sublcription, vo Warrand to pronounce Decreet 'rhtteup6n, [except” rhar 


\rt 2 1105 ; 


. 
: 


the (aid Conteflion proceed,ahd be mace after Citation; mate to.the Detens 
der ro .compear,to give his Oath of veritybetore'the* Judge, upon the Libel 
and Claim, the ſame being referred to his Oath,and the Term circumduced ; 
which was tound this day itt the' Ation berwixr C/trt contta Brown and 0 
betore in the Action berwixt Door Felly and'; ohnlry, 'n 
| Somervel contra her Fathers Creditors, Fune 25, 1624, <4 
Ean Somervel Iaughter to umquhile Samuel Somerwel Burges of Edin- 
burgh, being Charged to pay a Sum, wherein her (aid umquhile Father 
was Caurioner tor Patrick Somervel, which Patrick was Brother to, her Fa+ 
ther; and -Turd6r to her, afte1 her Fathes deceaſe, and which. Patrick be- 
coming Bankrupt, the faid Zeay being charged to pay, the Suſpends, and 
defires, feing ſhets 2 Minor, and that her Father was only a Cautioner fax 
thar' principal Debitor, who ſenfine became her Tutor , and fo ſeing the js 
diſtreſt tor her Tutors Debt, therefore thar ſhe might be free of any per- 
ſonal Execution,to be ulcd agairift her by Caption, ,or Wading of her Per: 
ſon,” during her Minority; The Lords ſuperceededg all perſonal. Executior| 
ot Caption and Warding of rhe Perſon of the ſaid Fean, for the ſpace of 
a year after this date, after the expiring whereof, they would conlider, if 
any further Prorogation ſhould be granted, but prejudiceiof all other laws 
ful Execution aga'nſt her Goods'and Lands : This Wonian' was paſt four. 
teen years of Age, Actor, Cunninghame, Alter,” Hay Clerk,” 


R Commiſlar 


de Deciſrons of the Lerds of Seffion, 1624; 
Commiſlar Bawnatine contra. Cranſton, Boden die. | 
R. Fames Bannatine Commiſiar of Fdinburgh, purſues 
Cranſton of Skaishus, 'to hear him decerned to reſtore a Burn which 
ran betwixt their Lands, 'to the-old Channel and Warer-gang, wherein ie 
ran continually, before that the ſaid Fohn Cranſton diverted the ſaid bag 
out of the old conrſe, by curting-of 2 Ditch, and drawing the Water in 
within that Ditch, to ſerve a Muln which the Defender had' builded apgy be 
his own Lands, whereby apart of the Channel, where the Water uſed t, ry 
xan is dry, ' The Summons and Aion for reſtoring of the Water and Burg ; 
to the old courſe was ſuſtained, 'albeit that the Purſaer could qualifie 0g - 
prejudice in any ſort, which be ſuſtained by the ſaid diverting theregf, ang ” 
that the Defender was ſerved therewith, and had a going Miln' thereby, 
and albeit the Defender alledged, that as the Purſyer had no prejodice; by 
the ſaid Diyerſian, ſo he had profice thereof 3 likeas, it was lawful to hin 
to draw in the Water 'befqre it ran or touched, or catne to the *Purſyerg 
Lands in 2ny p#t, and to make his uſe thereof, ſeing the Pirfuer'had ng 
prejudice thereby, as ſaid is, and that the Water was reſtored and ran avaig 
in the old Channel, atter that the Defender was ſerved therewith; fo thie 
albeir it ran not thorow the whole Channel and Conrſe, wherein it ran be. a 
tore the, Defenders _— thereof, yer ſeing it fell in within a part of rhe b 
old Channel again, albeir-rhat part neareſt to the Detenders in-taking way G 
thereby dryed, and {cing (it was: ais ſteadable to the Purſter,as it now runs, xx & 
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Kt was when; is formerly renithorow the whole Channel, before the Defen« tl 
der made y{e thereof, theretors the Purſuers Action could not be Suſtained - 
This Alledgeance was Repelled, and the Action was Suſtained, for cauſing {c 
of the Defender, to reſtare the Water to the whole 01d courſe where it ran t 
before his in- taking thereot z and it was not found neceflar to the Purſyer \ 
to libel gr qualifie any uſe of the Bura and Water thereof, wherein he was I 
ptejudged by the Detenders in-taking of the ſame, feing the Lords found I 
57a _ ban running by, his Land, which lay marching contigue tothe one C 
fide thereg 


, could not. be drawwefrom any part of the Land matching there- t 
to without his own canſcnt x, for albeit he had no preſent uſe thereot,yet he t 
might poſhbly find thereafter ſome uſe for the fame ; neither was there any 
uſe qualified i» ſfþe, or appearing, whereot he might be prejudged 4 tor the 

burn tell in again into the ald Channel, and ran by the Purſuers Lands ſome 
ſpace, under and beneath the part where it firſt fe}]1p, and ran by the Pur- | 
ſuers Ground betore the Detenderscaſt,and ſerved him in all uſes, as profita- | 
bly as before : And the Zords found it enough of prejudice, that he wanted | 
his pleaſare, feing he had the uſe thereof ad ameritatew & voly tarems, and 
alſo had ſometimes Fiſhing therein of Trouts, whereof he alledged he was 
prejudged,and which could not be altered without his own conſent, Actor. 

Stuart, Alter, Nicolſon younger, Hay Clerk. , 


Drummond contra L, Canninghame-head, Func 26. 1 624. 

Nan ARion of Suſpenſion betwixt Drammond -and Cunninghame-head. 
| wherein Cunninghame- bead being charged upon his Obligation, as Cauz 
tioner. for Patrick Semervel, to pay 1000 merks, which being Suſpended, 
25 being ſubſcribed by him, being then Minor, having Curators, withon? 
their Conſent 3 and this Reaſon being elieded by an Anſwer, that he was 
Major at the date and time of the amgp ey of the Bond , which being ad. 
mitted, it was found by the Probation, that he wanted 12 or t'$ hours. or2e 
the moſt a day of his years of Majority,when'be ſubſcribed the Bohd foreſaid 
and fot that inlake,they found the Bond mill;for the Zor4:towhd 


"at in { that if) thi 
and the like Caſes, the Compt behoyed to be made gz moments - wm 


tum, 


UN 
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tuw; for he was born upon the 24 Novewb: £601. and the Bond was Subſcri. 
bed upon the 23 Novemb: 1622, Aﬀor, Nicolſon, Alter. Cunninghame. Hay 
Clerks | $0 . 7” . 
The Lords alſo found, that where a Renunciation to enter Heir, is Subſcri« 
bed by a Mioorgwith conſent of his Curators,that theCurators are not reſtrift- 
ed to be bound as Cautioners for the Minor, or otherwiſe to become oblig- 
ed for him to warrand that Deed, and that they are no further obliged, but 
to conſent. Es 952 0 
. Hamilton of Silvertonhill contra his Siſters, Penult June, 62d - 
Rancis Hamilton of Silvertounkill younger, being Inteftin the Lands 0 
- Provand in Fee,upon his Mothers Reſignation, who was Heretrix there» 
of, with ſpecial Proviſion contained in his Infeftment, that jt ſhould be laws 
ful to his MothergtoDiſpone in her own Lifetime an: Annualrent of Bog Verks 
yearly out of the ſaids Lands,to her Daughters, for the help ot their Marriages, 
redeemable upon Booo Merks 3 whereupon ſhe having madeand ſubſcribed 
a Charter to them, after the ſaid Fee granted to her ſaid Son, but no Seafin 
being taken thereupon while ſhe lived ; after her deceafe the Daughters pure 
ſues the ſaid Francis, whoſe Fee was affteRed with the ſaid Provition, 
to give them a Precept , whereby they might take Seafin, comform to 
the foreſaid Charter, made by their Mother in their favours. This Aftion 
was ſuſtained againſt tne ſaid, Franciszand he was ordained rogrant and ſub- 
ſcribe-a Precept of Seafin in their tavours 3 albeit it was alledged by him, 
that the Proviſions foreſaid contained in his Fee, reſerved a liberty to his 
Mother to provide the ſaid Daughtersz which liberty not being uſed in her 
liferime, nor the deed perfected by her, which ſhe might have perfe*ted, 
If it had been her intention,to have madeacompleat and profitable ſecurity. 
tothem, which ſhe hath not done, and fo hath not clad her with that liber- 
ty, which ſhe had for a Charter, whereupon no Seafin followed 1n her lifes 
time, it is not a valuable Right, ſpecially ſeing ſhe lived by the ſpace of nine 
ears after the date of the Charter, during the which ſpace no Seafin was ta- 
#54 but the Charter remained behde her ſelf; whereas if ſhe had intenced 
valiably to have ſecured the Purſuers, ſhe would have delivered the Char- 
ter, and given Seafin trothem, while ſhe lived 3 which not being done, the 
ation becomes extinct, and the Defender cannot be compelled to. fulfill the 
ſame. This alleigance was repelled, in reſpeR the Lords. found, that this 
Subſcribing of the Charter by her, was ſathcien togive to the Daughtery, 
that Right which was reſerved to her; and the not taking of Seaſin. theres. 
upon was not her deed ; for by the Charter containing Precept therein, ſhe. 
was denuded, and the Seafin might be taken when the Daughters pleaſed;. 
which not buing taken while ſhe lived, the (aid Charter being now in the 
Purſuers hands, was a ſufficient ground to, compel the Defender to make a 
Precept, whereby they might be Sealed, . Actor. Cunninghame. Alter, Hope: 
Scot Clerk. FYid: 11 Novemb: 1624, Willace of Ellerſlie,” 14 Decemb: 1627, 
Dickſon. 20 Novemb: 1624. L., Lagg,and the caſes there. 


a ag Edgar contra Halliday, Eodem die... -  '- + © 
N an AQion of Regiſtration of a Bond made by umquhite Mr, Jawes Hala. 
liday, purſued by Thowas Edgar againſt William Halliday, as terved Heir 
to his Brother. The Lords ſuſtained the AQtion againſt him, as Heir (er- 
ved : albeitit was alledged, that no Action could be granted againſt the. 
Heir, while the expiring of year and day after the Defuncts deceaſe,. which 
was not _—_ in this caſe, as was provided by the .96 A@, 6 Parl: Ja: 4. 
+ wr alledgance was repelled,in reſpe& that the Defender was ſerved Heir, . 
by thewhichthe liberty and time of a year after the Defuncts deceaſe, by the. 
| R a intention 


132 TheDecifns of the Lords of Seſſion, 162.4; 
intention of that Act, is only granted to perſons to deliberat and adviſe, if 
they will enter Heirs, or not; of the which hberty, by the ſaid entering 
Heir, he had prejudged himſelf, 

In this Proceſs alſo, the Lords found, that a Bond bearing topay Annual 
albeit not containing a Clauſe of Infefiment, was Heretable, and ſo waz 
Preſtable by the Heir of the Defunct, and not by the Executor of neceſſity, 
as if they were only lyable. Atﬀor. Lawtie, Alter Craig. Gibſon Clerk, 74; 
For the firſt part of this Deciſion,11 Novemb: 1624, L.Elerflie,29 July 1622, 
Stuart contra Fleming. Itemi2 Marehgt622. Fairlie : for the laſt part of the 
Deciſion, 29 March, 1626. Confton contra Stuart. 


Smith contra e4nderſons Relict, Eodem die. 

N a Regiſtration purſued by $»ith,as Executor to his Father, againſt the 
I Relict of Peter Anderſon 3 The Bond deſired to be Regiſtrat, bearing, tg 
pay Annual after the Term of payment z and it being therefore alledged, 
that it was Heretable, and ſo could not be Regilſtrat at the Executors in- 
ſtance. The Lords repelled the alledgance, and found the Bond pertained 
to the Defuncts Executors, notwithſtanding of that Clauſe of paying An- 
nualrent, becauſe the Defunct, to whom the Bond was made, died before 
the Term of payment contained in the Bond, fo that the Clauſe adjected for 
payment of Annual, in caſe of failzie of payment of the Sum at the Term, 
could not take effect in favours of the Detunct, in his own time, to make it 
profitable to his Heir, aud therefore that it pertained to his Executors, $:of 
Clerk, Vid. 8 January, 1524. Collonel Henderſons Batrns for this cafe, and 
alſo the caſes immediatly preceeding, and others there cited. 


contra Fulwood, Eodem die. 
Ne having Compriſed from his Debitor the Right of a ContraQ,made 
betwixt the ſatd Debitor and Fxlwood, after the Comprifing purſug 
Fulwoed to hear the Contrat Regiſtrat z who compearing, alledged, that 
the Debitor,from whom the Contrat was Compriſed, was dead before the 
Compriſing, and offered to prove the ſame 3 which alledgance was repel. 
led in this place againſt the Compriling ſtanding, and the *Parties Action 
of Reduction upon that ground reſerved to him. ACor. Belſhes, Alter. 
Hay Clerk, Yid: 20 Novemb: 1624. L. Lagg. Hi 


Keir contra Hepburn, Ult. Fune, 1624; | 
N an Action purſued for ſpulzied Goods oy on Keir againſt Hepburn, 
[heDefender alledged,that the Goods Libelled to be ſpulzied,was lawfuk 
ly Poynded, by vertue of a ſentence of Poynding of the Ground for an At 
nualrent adebted out of the Ground z the Purſuer quarrelled the Decreet, 
as no warrand to Poynd, ſeing the ſame was given againſt the L, of $4 
ſerff, firſt Heretor of the Ground,who was only party called therein,and who 
being dead before the Poynding, the Sentence could not be a Warrand to 
uſe any Executionthereupon, after the deceaſe of him, againſt whom ooly 

the ſame was given the alledgance upon the Poynding was by the Zo 
found Relevant, and the Decreet ſuſtained as a ſufficient warrand thereto, 
albeit the Heretor, who was called only was dead : For the Lords found, 

that the Decreet to Poynd the Ground was real, and ſerved' againſt 

Ground, to Poynd the ſame, by vertue thereof, ſo long as that perſori' 1, 
ved,at whoſe inſtance the Sentence was obtained, albeit the Heretor ſhould 
die, or change from one perſon to another ; which alteration ought not td! 
imped the ſaid real Execution, the obtainer thereof living; as ſaid is. Gijon 

Clerk, Vid; 21 Novemb. 1628, Watſon contra Reid, 


Rin, baaf may pI i jenf 4 a FF XX F WT — CT * 


AvDn 


ao wa «a ua fc a» =© 


c 
6 
at 
he 
. 
on 


The Deciſoms of the Lords of Sefion, 1624& 155 


Lo. Frendraught contra L. Balvenie, July 1, 1624, 
Y the practice obſerved w hen Lands are Compriſed lawfully, and Seafin 
follows thereupon, albeit the Seafin be diverſe years afteFthe Compri- 
ting , yet that Seafin will be drawn back tothe date of the Compriſing, and 
furniſh Action for the Mails and Duties of the Lands Compriſed, of all years 
ſubſequent, ſince the Compriſing z as was found in the Suſpenſion betwixt 
the Lo, Frendraught and balvenie : But it 1s conſiderable who are called for 
theſe bygoneDuties,&c, For in the ſaid Suſpenſion, Balvenie being charged by 
Frendraught to watrand certain Lands Diſponed to him by John Leſlie, He- 
retor of theſe Lands, with conſent of Balvenie, Superior of the ſame, and 
which they were both obliged to warrand,from an. Inhibition and Compri- 
fing deduced thereupon, at the inſtance of one I-mes, tor Debt owing by 
Leſlie to the Diſponer, whereupon Inhibition was ſerved before the Right 
made to Frendranghtz he Alledged, that that Inhibition'and Comprifing, 
could not be a diſtreſs to produce preſent Execution of Warrandice, feing 
Frendraught was in real and peaceable poſſeſſhon of the Lands,and no trouble 
noracion moved againſt him,upon the ſaid Inhibition orCompriling,to imped 
him to brujk ; Likeas, no Seafin was taken upon the Comprifing, nor the 
Compriſer received or entered by Balweniegwho was Superior of theſe Lands, 
before whoſe Entry, he being Superiory he offered to take order to remove 
that impedimett, and therefore he contended, that before Scafin, or before 
ſome Deed,done upon that Inbibition and Cumpriſing, which could diſturb 
his Right and Poſlethon, he could not be charged to warrand. The Lords, 
notwithſtanding of this reaſon, ordained Balzerie to warrand from the ſaid 
Inhibition and Compriſing, albeit the Charger was not troubled in his Poſ- 
{fſion, ſermg the ſame was ſuch Rights as might prejudge his Right to bruiky 
being anterior to hitm 3 and that the Compriſing, when ever Scafin ſhould: 
follow, would make him'Comprtable for the Maills of the Lands, fince the 
Date thereof, as ſaid is 3 and therefore the Lords decerned to warrand; but 
ſuperceeded the Execution to a certain day, that betwixt and the.day aflignsy 
ed, Balverie might remove that impediment of the Inhibition and Compriſings' 
either by ſome lawful Proceſs, or by conſent of the Compriſer. Ator. Hoper 


. & Oliphant, Alrer. Burnet, Gibſon Clerks Vid: 5 eMarch,1628. Scot contra Ls: 


Whitſled. 25 March, 1628. L:Barr contra his Tennents, 14 Feb. 1623, L.Salt-' 
Coats contra Brown, 22 March 1626, Robert CAreshgae, | ; 
\  ...,» #  CMomat contra Mowas, Eodew die. 1 

N an Adtion of Adjudication betwixt Mowat and Mowat, the Lords found; 
that this and the, like Adjudications ſhould abide continuation, where 
the Summons wanted: a priviiedge, and -where-the ſame could not be in-: 


f 


ſtantly verified.  Aﬀtors,, _ Alter. King, | 
ST . LE. Randfellor contra ©, Fodews dic. -, CM 
N aRemoving purliied by $ibbaid of Randkillor,contra the Deftnder com>" 
peating;8&detending tim({clt'with'an-Infeftment of the Lands Libelled prov” 
ceeding upon a Compriſing,and clad with Paſſeſfrori before the Right made- 
tothe Purſucr by him,from whota thEDetender had;Gowpriled, as faid 1s, 
and who: was Authorto the Pugſauer + And it being. Replyed; conform | fo; 
the AQ of Parliament, - Ayno. 1624. .ancnt Cotmpritings; that the Purſuers 
Author, . from-whom the Defenderhad Compriſgd the Landsy!was then; Mi> 
norz and that the Defenders intromifſion with the Maills and Dunes theres ! 
of,  £xtended toas much as would: ſatisfie hirm of his whole, Principal. Sums;t 
forthe which he had/Compriſed,,and-all the Annuals and. Expences, and” 
others mentioned inthe A of Parliament; ſo that the Compriſing was ex- 


R 3 tinguiſhed, 
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tinguiſhed, and could not furniſh any Defence. This Reply was found Rele: 
vant by the Loyds, and received in this ſame place and judgment of remoy. 
ing, to be diſcuſt, without any other Tryal, or Action of Declarator tobe 
intented thereupon z and the Parties were ordained preſently to condeſcend 
-and compt upon the quantities of the Maills andDurtes of the Lands, and the 
Defenders Intromiffion therewith : Neither was it found neceſlar, that the 
Purſuer ſhould be urged to intent any new Purſuit, or Declarator, but re- 
ceived the Tryal ſummarly in this place 3 albeit the Defender contended, 
that in this Judgment it ought not to be taken in, but that his Infeftment, 
clad with Poſſeſſion, ſhould maintain him, ay and while it were taken a. 
way by ſome direR Purſuit, which was repelled, in reſpet of the A of 
Parliament, which appoints the Compriſing to expire, pſo facto, where (a- 
tisfation is received in manner foreſaid z which words, vis. #0 expire iþſo 
facto, the Lords.found, gave warrand for ſummar Tryals. ACtor. Lermonth. 
Alter. Aiton, Gibſon Clerk. Vid: 15 January, 1624s Viſcount of Annand, 
2 Fuly, 1625. D. Kincaid, 3 March, 1629. Herris contra Stuart, 


The like done 2x1 March 1629, Scarlet contra her Tennents, by way of 
Suſpenſion of a Decreet of Removing againſt the Tennents, and only the 
Compriſer, who wasnot called to the Decreet, compearing inthe Suſpenſt. 
on, todefend the Tennents, who weredecerned in abſence. 


Kinlochie contra Lo. Conſervator, Eodens die; 

He Conſervator being purſued by one Kirlochy, for payment of 
Money contained in his Bond, againſt which Purſuit, he alledging 
Nullity of the Bond,becauſe it wanted Witneſſes; whereto it was Replyed, 
that it was Holograph, which was referred to the Parties Oath; and he 
being ſworn thereupon, deponed that the Bond was his Hand-writ, but 
that he took it on his Conſcience, that he had truly payed the Sum therein 
contained, to the Perſon to whom the Bond was made many years fince 5 
which Bond was given to him, out of his own Charity, without any oner- 
ous, or other neceſlar impulſive Cauſe, to the Perſon, to whom he was 
bound, being his near Kinſ-man, for bis belp,there being more than thirty 


years ſince the date thereof, and the Perſon to whom it was given, living. 


many years after the Bond, who died but lately, ina pooreſtateg. and who, 
if it had been unpayed, would not have otnitted of delayed ſo long to have 
ſought it, and it being tound by his Executors, fince his deceaſe, who had 
made Kinlochy the Purſuer, Afligney thereto, he had good reaſon to Detend 
himſelf, againſt that Purſuit z Which Oath being conſidered by the Lords, 
they found, that the Oath confefſing the Hand-writ,' proved the Reply, 
and had no reſpe& to the ſecond Part of his Declaration, bearing the pay- 
ment 3 ſcing that was an Exception, which he could not ſwear himſelf, to 
import his Liberation, not being referred to his Oathy and fo the Loyds gi: 
vided the Deponers Oath, which uſually is reſpefted ever conjundly, ag 
the ſame is given, Hay Clerk: Fid, Feb, 9g; 1631, Batramw Dutchman, 
and the other caſcs there cited ,, ; 
Mitchelſon contra Law, July 2, 1624: w 
N an AQion of Remoying purſued by Mitchelſor contra Law, the Lords 
found, a Bond made by the Purſuers Author, before any Right acquir- 
ed by the Purſuer from him, to the Lands lybelled,-by 'the which Bond the 
ſaid Author, for Sums owing by hitn to the Defender, arid' which the' De-" 
fender had payed, as Cautioner for him, had'diſponed'the Cropt growing 
upon the Ground, the year of that Diſpoſition,” and'alſo"thit Farms o the 
| atids,: 
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Lands, io all time and years to cotiie, 'ay afd while he were payed: agaih of 
the Sums wherein he 4 obliged for him, and conform thereto, bad put 
the Defender in Poſſeſſion of the Cortis Difponed, then growing pon the 
Ground that Cropt,; notto be a fufficient Right to defend againſt the Re+ . 
moving puriued againſt the Deferidets albeit it was Afledged,. that the De. 
Coe eats bond,' was contintzally in real Poſleifion of rhe 
the ſpace of diverſe yearsz and that he was not yet, latisfied: ot /the Surms at 
debted to: hims Becauſe they found, that albeig the Bond had cootdined an 
expreſs Diſpoſition of the Landsto haye been bruiked, ay and while the De: 
fender had been payed { which it bore not, eaing only a Diipoſtion. of 
the Farms ;) could not have, Defended againſt the emoving, which wal 
Purſucd by a Singular Succeſſor, who could ngt be prejudged 18 his Righe; 
by the ſaid Bond, but thar the ſame would only 5; Action agaiuſt the 
Giver, and:Maker thereof Perky: Scot Clerk, Vid. Jul 13. 1627, L; 
Huckgin and 22, November 1625. Tobell Ronnald, . _ 
©", L. Hemefidld contra Maxpe, , July 29-1624. / <4 | 
Hemsfield, Donatar to the Waitrd, and Marriageot L. Appil.gieth, Pure 
. fuing Declarator thereupon,campeared one Maxwel, who had 4 Right 
to certain of the Lands, .which tell in Waird, made to him by the Faſſal, by 
whoſe deceafe the Waird fell; and Alledged, that-the Gift, ard Purfiz t 
could not extend to the Lands Diſponed co him, becauſe the Gift of Waird 
Lybelled, was taken to the behove of the L, Appilgirh, eldeſt Son, and ap- 
pcarand Hetr to the Vaſſal deceaſt, the Excipients Author, who being his 
appearand Heirg could not, by any Gitt of Waird, or any. other Deed, itti-. 
pugne the Right, made to him by his Father, nor corhe againſt the ſame, 
which Alledgance was Repelled, in reſpeR that the eIdeR Son might alswel. 
bave procured the Gift of Waird foreſaid, as any Stranger, ſothat as a Strane 
ger might haye Purſued uponthe Right of that Waigd, and coutd not Haye. 
teen debarred from che Lands, whereof the Excipient pretended to have 
Right,from the DefunR; even ſo the appearand Heir, to the Defun@ might 
0 the like, except that he had been Heir to his Father, or thatthe Excipt- 
ent might make him Legally to repreſent himy in which caſe, he could not 
quarrel his Fathers Deed; but being only appearand Heir, he might acquire 
tie Gift, and do thireanent, which a Stranger might do, ' Acor, King. 
aker, Gibjon Clerk. Yid. March 21. 1629+ Weyms. 
. . - Watſon Miniſter contra Lo. Kinclevin, Fodem die. 
N a Double Poynding raiſed by certain Tennents, 
a Miniſter, on the one part, and the Lord Ki#: | 
Lord Kinclevis being out of the Countrey, the tiae of the Citation, and , 
9 Summohed upon threefcore days and therefore, it being Alledge dz that . 
Proceſs could be given againſt him, upon that Summons. The Lords took: 
ts Order, that in Ki the like Caſes of Double Poynding, arid Suſpendl-. - 
"s, where any of the Pacties thercin, are not in the Countrey, and are not , 
Nunmoned upon threeſcore days,and ſo are not ready, but refuſe,to Diſput 
on that Right, that they will ſaRain the Proceſs, and difcuf$ the Rights ; 
"the Parties Compeating; with this Proviſion,” that the' Party, who ſhall . 
i Deterned, to be Anſwered; and obeyed, ſhall be bound,” and find So... 
Ty nhpdreg if need beis, to'Refound what he ſhall Recover by that 
terice, to the Party out of the Countrey, if it ſhall be found, mat ie has. ;. 
lent Right to that which is controverted, than'the Party » who | jen in” 
% abſence, is decerned to be Anſwered. Hay Clerk. Yid. Janus 
677. Dumbar of Burghy. | 


# 


againſt one Watſon 
kevin on the other. The . 
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E: Annandale, contra Jobnſton:of Betock, Fily 3; 1624: | 


:T N an ARion of Rerovitigs purſued, b r E. of Annandale, againſt Jobr- 

; flor af 'Betock, the Defender baving Compeared, who had acquired 
the Right of the Lands from one © -« Graham of; Fhornik, Heretor'of the | 
Lands Controverted, from'whom he.had Acquired double Infeftuments, 'one 
holders 6f the aid. © ©! ' Gyab ci of Throne fplh and roar - the 
King; upon'Thorniks Refighation, in;the King's handsz upon which Re+ 
Gan rar ths eh kk. holding of the King; this Infeftment 
ante#to be holderl'of the King, to the, Defender, 1s Reduced ,:and- allo 
Iecerdied|to'tmake noFaith, at the Purſuers Inſtance, the Defender Com- 
pracingafet which vomethe, this Removing bejpgiIntented, the Detender 
Compeaved, -any Detchde8' himſelf, with the other aſt Infettment, prant- 
ed tohini,to be holder 6 Thorniks. ltem he Defended; himſelf,that he broik. 
ed, by Right, or by Tolletdfce of.the ſaid Thorniks his Author, who was 
nenhopeulled in that'firſtReduion, and. 7: vir: nor” was'his Right 
in that Proceſs drawn in*Queſtion, but ſubſiſted as a Good Right, untaken 
away, both which; Defetiees were: Repclled by the Lords forthey found, 
that the Defendericould'aot have recourſe tothe baſe. [nfettment holden of 
Thorniks, ſ;ing the ſame was obſorbed'by the Publick Right, given to the 
Defender, -upon his Authors Reſignation, after the accepting of which Pu- 
blick, Right, the vtherwas extin&,* and rhe D<fender could not returnthere- 
to,-neither, couid he deferid. himſelf, with his Authors Right, as if the ſame 
were Good;  and- that'it was: not Reduced, nor called for 1g that Pro- 
ceſs, ſeing, no Right remained, 'in tis Authors Perſon, be being lawfully de- 
nuded,in the Detenders Favours,and tht Defender thereupon Infeft,which 
Inteftment, being Reduced- againſt the Defender campearing, he could ne- 
ver have Recourſe to' Cleth himſelf with his Authors Right, which he Al- 
ledged not in that ReduRion , and ſo prejudged bimſclt therein, ſuffering 
his own Rights. which Depended thereon, to be Reduced, by Compearingy 
Likeas be being once Heretor, upon his Authors Reſignation, there remain- 
_ ed no Right ini his Authors Perſon, which could furniſh any Defence to the 
Excipient,  as'if he bruiked by his Tollerance, for the accepting from him of 
an Heretable Right, barred: him from Alledging that he was his Tennent, 
ſcing he to whom he Alledged himſelf Tennent, retained no Right in his Per- 
ſon, neither of Property,/'or Superiority. This Deciſion is remarkablezfor 

orniks own Right, was never impugned, and ſo the Defenders own over- 
fight imported this Deciſion, and was the only Cauſe thereof, ſcing he omits 
ted to propone the ſame, which ſeing he Compeared, he might have done, 
and eſchewed thereby. the Sentence of ReduQtioni and Improbation z andit 
might appear, that albeit the Infeftment | Com to the Defender, holden of 
the KING, was Reduced, and decerned to make no Faith, yet that he 
might have. Defended his Poſſeſſion with the baſe Infeftment, holden. of his 
Author, or that he was Tennent to him, his Authors lnfeftment being: Good 
io it ſelf;; for that Sentence of ReduRion, would appear to prejudge himno 
more, thai if the Defender had Renounced that Publick Infeftment, qu 
caſa he could-not have been hindered to return to the other, or toalleoge 
himſelf Terinent to his Maſter,who bad a Right, But theZords found the con- 
trare, that the Publick Infeftment, made the Baſe to' ceaſe. ARor. Hope. 
Alter. Aiton 8 Oliphant, Scot Clerk, Vid. January 23: 1624. Anare 
Meldrim, wherein eftetthe forceof a baſe Inteftment becomesnotextind, 


by a poſterior Publick Infeftment, Wha 
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T he Decifrons of the Lords of Seſſion, 1624, nz7 
|. * ._ © Mvirecontra Ahannay and-E.- of Galloway, © Eodem die, 
N an AQtion purſued betwixt Myire contra Abannay, and*the E. of Gal. 
| loway, wherein a Donatar to a Rebels Liferent Eſcheat, purluing for the 
' Mails and Duties of the Rebels Lands, after the expyring of year and 
day, and the Defender defending himſelf, with an Inteftment-of the Lands 
granted to him of the ſame, ,, by the Rebel, The © Lords found, 
that that Infeftment, albeit it was Replyed and granted by the Defender 
to be true, that the ſame was made, after thatthe Rebel was year and day 
at the Horn, whereby the Right of his Liferent of theſe Lands was Acquira 
ed tothe King, and ſo that no Deed could be done in the King's pre- 
judice, which might make the Liferent un-profitable to him yet that the 
ame was ſufficient : Likas the Lords ſuſtained the fame, to liberat the De- 
fender, who had acquired the Inteftment, for all the Duties acclaimed of 
theſe Lands, of all years preceeding the Intenting of any Declarator, upon 
that Rebellion 3 and that the Detender was 7# bona fide, to intromet with 
the ſame Duties, of the ſaids preceeding yearsz and therefore he could not 
be compelled, to retoutd the ſame, leing they were FruGus bona fide & 
percepti &* conſurpti, ard 1o could not be repetit from him, and therefore 
alloizied him therefrom. KL | 
In this Proceſs, it, was found, that the Liferent of him who was appear- 
and Heir toa Defun, who died Infeft in Lands, fell to the Superior, by 
the appearand Heirs Rebellion year and day, albeit that the appearand Heir 
was not Infeft in the Lands, | | | | 
[n this Proceſs allo, a Tack being quarrelled as null, becauſe.it was con-. 
ferred toa time of Entry unlawfull, and ſo behoved tobe reſpeRed, gs 
wanting an Entry, in which caſe it would be null, by reaſon the words of 
the Tack bore, That the Tacks- mans Entry is, and ſhall be at @ year there- 
in expreſt, which year was by-paſt, many years.betore., the date of the 
Tack, the Tack being ſet long after that year, ro the which this Entry was 
conferred 3 which Alledgance was Repelled, ang, the Tack ſuſtained, in 
reſpe& it was but the Incongruity, or Informality in the writing thereof,ia 
theſe Words 7s and /hall be, reſpetting the. Future Time, whereas it ſhould' 
have ſaid, The Entry was at that time, reſpeCting the Preterit 3 For the 
which, the Lords found no cauſe in Subſtance to anull the Tack, or which 
might derogat therefrom.. Actor. Hope & Nicolſon younger. ,Alter, Nicolſon 
eder. Gibjor Clerk. Vid, July 24. 1624. Sir Williams Stuart. 
| | Bajllies of Killrinny contra July 6. 1624. . | Fn 
He Baillies of Xlrinny, being purſued at ones Inſtance for not taking 
of a Rebel, conform to Letters of Caption direQed againſt them, 
whereby they were Charged to take the Rebel, he being in their Company 
forthe time, and therefore they were purſued. for payment ,of the Sum, 
for the which the Rebel was Denounced, In this Proceſs, the Lords found, 
that they would not ſuſtain this Aftion, by the production, of the Letters 
of Caption againſt the Baillies, except the Letters of Horning were alſo pro-, 
duced; and ſhowen, which was the warrand whereupon the Caption was. 
directed, albeit thePurfuer Alledged, and Anſwered,that he oughtnot to be. 
compelled to produce the Hotning, ſcing the Diſobedience of the. Charge 
bf Caption, was the Foundation of this Action, and was ſufhcient, againſt 
them, who ought not to Diſput, if there was Horning or not, ſeing the 
Judge ſaw the Horning, before he granted Caption thereupon,, and it was 
ot their part to enquire any further, but to obcy., . Which was Repelled,' 
and the Horning ordained, to be poyuced to the Purlver. Scet Clerk, 
| - id. 


an Wh 
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Vid, July 14. 1626, Adam contra Baillies of Air, Novem. 28, 1628, 
Baillie contra Porter , 


Richardſon contra Hay, Juh 3. 1624. | | 

N a Suſpenſion betwixt Robert Richardſon Burges of Anſtruther, and 
Hay. The Lords found, that a Barron may purſue his Tennent, for pay. 1 
ment of his Farms, in his own Courts, in feriot and clols time of vacans al. _ 
beit he have no Diſpenſation to fit, and therefore they ſuſtained a Decreet 
ſo given, which was quarrelled in that Suſpenſion as null, being given in ferj« \# 
ot time,without Diſpenſationz This Decreet alſo being alledged to be null, 
becauſe it bore to be given without any other Probation, but that the De. 
fender confeſt the Summons to be true; which was no cauſe wherey K 
Sentence might follow , ſeing the Confeſſion was not ſubſcribed by the _ 
Party, and the Clerks Affirmation in an Inferior Court, ought not to be 
Warrand to any Sentence exceeding Fourty Pounds; for the Purſuit was not 
referred to the Parties Oath, whereby that the Confeſſion might be reput 
to depend neceſſarily, upon the Judicial Order of proceeding , but waza | 1 


voluntar Confeſſion, which ought to be otherways'inſtrufted, than by the Þ 
Clerks Aſſertion, This nullity was alſo Repelled, becauſe inſtantly theob- } ©l 
tainer of the Sentence produced Writ, which verified the Summons, which N 
the Zords found ſufficient to maintain the Sentence, albeit the ſame was not al 
mentioned in the Decrect3 as the cauſe thereof, ſeing the Party could not | A 
Oppon againſt that Writ now produced. AQtor. Ruſel. Alter, {c 
Scot, Clerk. Fid. Feb. 6. 1624. Gordon contra M chengh, c 


Nizsbet contra Short in Leith, July 15. 1624. : 
N an AGjon purſued by one Nisbet, againſt Short in Leith, for payment . 
of {ome little Sums Adebted by the Defender, to Millar, the 
Purſuers umquhile Huſband, to whom ſhe was Executrix, The Defender | 
alledged, that the Sums contained in the Bonds were payed, and offered to 
prove the ſame, by Wirneſs. The Lords found, that this Alledgance of 
payment, could not be proven, but by Writ, or Oath of Party, and refuſed 
to admit the ſame,to be proven by Witneſses,albeit that the Sum contained 
in each Bonds was within Fourty Pounds, ſeing Writ could not be taken 
away, nor deſtroyed by Witneſſes. Actor, Oliphant, Alter. Belſbes, Hay 
Clerk, Yid. Novemb; 25. 1624- Bifſet contra Biſſet, | 
The ſame was found, in an Action betwixt Maxwell and Azkenhea 
albeit the ſame was offered to be proven payed, per , 7 ommi exceptions 
enajores, July 27, 1624. AQor. Aikenbead. Alter. ibſon Clerk. 


Dickzon Apothecary contra L. Coldingknows, Eodem die. 

T? an Aftion purſued by Th'mas Dickson Hypothecary, contra the L, 

Coldingknows, where the Summons being admitted to thePurſuers Pro- 
bation, and referred to the Defenders Oath of Verity ſmpliciter 2, and at 
the Terms Aſſigned, to that .effe&, the Defender offering to depone, and 
give his Oath,he was debarred by a Horning produced by the Purſuer againſt 
him, whereby he alledged, that he could not Depone, but ſhould be holden 
as confeſt, being Rebel. The Zords found, thatin this, and the like caſcs 
the Purſuer could not exclude the Defender to de , nor. obtrude 
Horning againſt him, to debar him, ſeing he craved his Oath, for his 
Probation, and had warned him to compear to give his Oath z and there= 
fore could not refuſe that, whereof he binſel had made EleQion,. and, 
which was deſired by him, and ſo the Horning was not admitted,' in reſpeR 
it was a preparative of a ſevere Conſequence, to hold the Defender pro con- 
feſſo, upon a Lybel, which might poſſibly contain more than the Defender 


was 


* 
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was worth, being ſo debarred,and there being no other Probation: Bat it is ta 
be adverted, that in all the Cauſes almoſt, where Parties Defenders are Sum- 
moned, this Reaſon may exclude all Purſuers to cebar- the Defenders, by 
Horning 3 For it may bealledged, that ſeing they are Summoned. to hear 
Decreets given againſt them, or elſe to alledge a Cauſe in the contrare; by 
the ſame Reaſon, they may ſay, that ſeing he is Summoned to alledge a 
Cauſe why the Purſuer ſhould not have his Intent, he ought not tobe de- 
barred by Horning, to propone lawfully, that which by the Purſuers Sum- 
mons is permitted to him todo; and in thi: Caſes, the Defenders, not the 
leſs may be debarred by Hornings. Actor. Chaip & Alter. 

Hay Clerk, Vid: July 29. 1625, Toxris contra Dowglasr: June 8, 1624, 


Strachan; 


Forbes of Monymnurk contra Gairdin of Banchry, July 16. 1624; 
lirdin of 8anchyy (clls his Lands to Forbes of Morymusk, for the Sum 
G of 20000 Merks; for the ſurety of payment of the which Sum, he 
1 ranlatts with Monymurkgand takes him obliged to give him an Infeftment of 
Property of ſome Lands, which by that ſame ContraR, bearing that Se- 
curity, Banchry ſets back again, for payment of the Proportion - of the An- 
nualrent of the Principal Sum, which Principal Sum is, by that Contra@, 
apponnted to be payed at four ſeveral years exprefled in the Contra, viz. 
A fourth part art ilk Whit/anday , the firſt four years, after the Contract, 
ſo that by the Contra Banchry, after ilk Term, if he pleaſed, might 
charge for the fourth Part, notwithſtanding of the Condition of this Infeft- 
ment, which Infettment is ordained by the Contrat, to ſtand effeRual, for 
the remanent of the ſaid Principal Sum; whereof the Terms of payment are 
not come; and alio but prejudice of the ſame Infeftment, for the Annuals 
rent of the Sum, whereot the Term is paſtz So in like-manner, Monymusk 
by that ſame Contra&t, may pay the Sum, at iſk oneof the ſaid Terms, pro- 
portionally, but any Requiſition to be made by. him to Banchry, to receive 
the ſame; This being the Tenor of the Contrat, Banchry. after the 
expiring of the firſt Term, Charges for payment of the firſt Fourth Part, 
and for the Penalty conditioned, for not 'paymentthereof; which Charges 
being Suſpended, upon a Reaſon, that the ſaid Sum was Arreſted by Ban- 
chrie's Credirors, , The Lords found the Reaſon no ways Relevant; For 
albeit that the Sum was Arreſted by the Creditors, after the Term appoints 
ed for the payment thereof, by the Contra, and alſo that Mink. wbo 
was Debitor, might have payed it at the Term, without any Requilition,to 
Banchry the Creditor z5Whereby it would appear,that the Sum wa>Moveable, 
when the Term was paſt, and ſo might be Arreſted 3 nevertheleſs the Lords 
found, ſeing that the Debitor had not Offered,nor Conligned the Money, as 
he might have done, if he had pleaſed to uſe the Liberty of the ContraQtz 
which not being done, . the ſame remained in the nature of an Heretable 
Sum,” and fo not ſubje& to Arreſtment, before.the Charge was Execute at 
the Creditors Inſtance, for payment thereof, after the which Charge, the 
Sum became Moveable,and no Arreſtment was made, after theCharge,albeit 
the ſatne was made after the Term of Payment 3, For the Lords found, that 
the nature of the'Security tended to an Heretable. Deſtination of the Sum, 
albeit the Debitor any payed the ſame, at the Term, as ſaid is, with- 
out any preceding Requiſition, either, on the part of. the Creditor to his 
Creditors; to receive the Money, boron the part of the Debitot to provide 
and pay the ſame,ſcing that was not done, _. And:conſequently found, that 
this Sum, before the {aid Charge, or before the Conſignation, or Payment 
by the Debitor, was neither fobiedt q Arreſtment, nor would - one 
.'$ 2 Banchries 
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Banchries Eſcheat, nor his Toſtament, if he had died, or been put to the 


Horn,. before the Term of Payment, or before a Charge, or Conlignation, 
Agr. Hope & Lermonth. Alter. Nicolſon & Craig. Gibſon Clerk, 


| Bell contra Baillies of Du»ſs, July 20. 1624 

N an AQion ar'the Inſtance of Joh Bell, againſt the Baillies of Dunſs, 
for payment of 1000 Pounds, adebted to him by his Debitor, becaufe 
they ſuffered his Debitor to eſcape out of their Ward, wherein he was In- 
carcerat, being apprehended by Letters of Caption, by a Meſſenger, who 
preiented him- to thelr Jaylor, which Jaylor received him from the ſaid 
Meſſenger, and put himin Ward, -and keeped him therein, by the ſpace of 
diverſe days, This Aion was- not ſuſtained againſt the Baillies 3 for the 
Rebel not being offered to the Baillies, nor commanded by them to bere- 
ceived by the Jaylor,. nor the Rebels Warding ever Intimat to the Bail. 
lies ſelves. The Lords found, that the Baillies theretore was not obligedz 
albeit. it was alledged, that they ſhould be anſwerable for their Jaylor, and 
therefore the Aion was not. ſuſtained againſt them, but they were Afſoil. 
zicd, Ador. Alter. Belfhes, Hay Clerk: Vid. March 13. 1623. 

Baillies of D#»ſ7 contra £Mudie, Feb. 12, 1624, L, Langton. 


Straton contra Lo, Balmerinoch, July 21, 1624, 

N an Aon purſued by James Straton Writer, againſt my Lord Balme- 
[ rinoch, and David Little, and againſt Patrick Somervel, for his Intereſt, 
or making of Money forthcoming, adebted to the ſaid Patrick, by the faid 
Lord: and Duvid, inSatisfation of a Debt' owing to the Purſuer, by the 
ſaid Patrick, Somerveh The faid David Little Compearing,and alledging, that 
Patrick, Somervel wag denuded of his Right of the Sums, adebted to him by 
them,for the which they | were conveened to another Perſon,ts whom they 
had payed the ſame, before the Arreſtment Lybelled3 and a Term being 
aſſigned:to them, to prove this Exception, the Principal Debtor, viz. Pa- 
trick, Sowervel, not compearing in this-Proceſs, The Zoyds found, that it | 
was neceſlary-to' Summon "the ſaid Patrick, tothe Tertn —_—_ for Pro- 
bation, without which the Diligence could not be ſuſtained,but that the 
Term ought to be Circumduced, he "not being warned thereto; Adtor. 
Mowat, Alter. Eermonth, Scot Clerk, | 6 


Lo. Hertz contra Lo, Drimlanrig, Fuly 23. 1624, 
N an Aion purſued at the inſtance of the Lord Herris,againſt the Lord 
Drumlanrig, for ReduQtion of a Decreet of Spulzie of Teinds, which 
was obtained by the Defender againſt the Purſuer, before the Commiſſar of 
Drumfreic. The Lords found not themſelves Judges in this ReduQtion, 
but found that the' Commiſſars of Edinburgh were only Judges to Redudi- 
on of Sentences given by other Commiſlars, in reſpe@ of the AQ of Pars 
lament, A##o 1609. whereby the Commillariots are given to the Biſhops: 
And this was found, albeit it was anſwered by the Purſters Procuratorg,ast 
that A& of Parliament ought not 'ſ6 to be underſtgod, as to take away that 
JurisdiRion from the Seffion abſolutely, but'that thereby power was given 
alſo to the Commiſſars'of Edinburgh to Judge in ſuch caſes, and ſo that A& 
was made cammlativve; and not privative, to ſeclude the Lords, but that 
the Lords might Judge, and als the Commiſſars,' ſeing the Lords. were Su- 
preme Judges in the Kingdom, whoſe  Jurisdition could not be taken a- 
way, nor the lame impared, except they had been called thereto, and that 
after citation it had been done, which /was not done; and therefore ought 
not to be reſpetted, in reſpe& of the laſt AC of the fame Parliaprient, vs, 
Salvo Fare, &c. whereby it is ordained, that privat Ats ſhould not prey 
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judge Parties having intereſt, not cited tohear theſe As made; and asthe 
Seſſion is Judges to Suſpenfions of ſuch Decreets,. and will, and may, and 
frequently finds Commiſſars Decreetsnull, by way of Suſpenſion, ' far more 
may they take them away by ARions of ReduRtion, and be-Judyes' there- 
in; all which was Repelled, in reſpe& of the AG of Parliament foreſaid. 
AQor, Aiton, Stuart, & Belſhes. Alter. Hope 8 Nicolſon, Gibſon Clerk. 
Vide 10 Decemb: 1622, E, Kothes, 25 July, 1623. Ex Nithſdale. © 23 July, 
1625. Patrick Whitelaw, | 


Donatar of Sir Wiliaw Stuarts Liferent, contra his Ladies Tennents 
July 24. 1624. | | 

IR William Strart Conſtable of Dumbartoun being Rebel, the Donatar 
Sg to his Eſcheat purſues the Tennents ofcertain Lands, whereof his Wife 
was Liferenter, by a Conjundt-fee granted to her by the L. of Zochnoreis, 
her firſt Huſband, for payment of the Farms of the Lands of that year,where- 
in the ſaid Sir Wi{iam died,ſeing he died not while after the Terms of pay- 
ment were both by-paſt of that year acclaimed, and the ſame were claimed 
by the faid Donatar, as pertaining to the Rebel Jure Maritzz and being 
owing the time of his Rebellion to him. The Defenders compearing, at 
ledged that they had made payment to the Lady his Sponſe, who was clad 
with the principal Right, andrhat the Rebel her Husband hath only Right 
as Husband, whobeing dead before (payment made, they behoved to be 
repute in bona fide to have payed the ſame to their Miſtriſs, and 
ought not to pay the-ſame again to any pretending Right fromthe Huſ- 
band, or by his Rebellion, which they could not know, that Rebellionbe« 
ing unknown to them; and there being'8 or 9 years paſt ſenſyne, during 
the which time there was never Purſuit nor Aion,” or any queſtion mov 
ed for the ſaids Farms, This exception was found Relevant, to liberat the 


. Tennents,and Adtion was reſerved tothe Donatar againſt the Lady,who had 


UMI 


received payment of the Farms, but the Tennents alwayes were ordained to 
furniſh probation to the Donatar,which might verifie lawfully her receipt of 
the ſame, when ever-the Donatar ſhould purſue her therefore, ARor. Bur- 
net, Alter. Gibſon Clerk. Vid: 3 July, 1624, 'Muir contra Ahanmay, 


Lady Staripath contra her Sons Reli&, and Bairns, July 27, 1624, 
He Laird and Lady Staripath* having aſſigned to Francis Lyle their 
| Son, their Right which they had :toa certain yearly Duty,which wag 
due tothem, and tothe longeſt liver of them, for either of their Lifetimes, 
out of ſome Lands : The Laird being dead, and alſo Francis who was Al- 
 ligney being dead, the Lady purſues the Reli& of Francis, Haver of that 
 Aſfignation, for produQtion thereof, and the Bairns of Francis, to hear them 
decerned , to repohe her againſt the Aſſignation, and to hear it found, 
that their Sons name, who was made Aﬀigney, was but borrowed to' their 
own hehove, and that he promiſed never to prejudge his Father nor his Mg« 
ther in their Rights, but to uſe the Aſſignation to their behove 3 -there was 
neither Back-bond made by the Son, nor any Adminicle in Writ, to yerifie 
the promiſe, nor any other thing extant to verifle,that the deed way. dotie 
uponTruſt, or Confidences and both the Father, who was otie of the Cedents, 
being dead, and alsthe Aſfigney,yet the Lords took tryal thereupon ex of- 
ficio, by Examination ofthe Witnefles inſert in the Aſfipriation, who were all 
but limple and poor folks; \and by Exatnmation ofthe\Relict of the Aſſigney, 
who hadno intereſt in'the Righr, but was conveened 4s Haver3/ard vpn 
their Declarations, foand the truſt; and confidence, /and- promiſe made by 
the Aﬀigney fufficientlytryed, and deeerned in favours of the Purfter,withe 
out any other ,Admitiicle of Probation. : Actor. Cockburn. | Alters Nrtolſon, 
Hay Cltrk;” + Fid: 4 March, £623. Williamſon contra Law, OLLEES 
| £ S$ J L. Collingtoun 
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6 L. Collingtoun contra Faw, July 29. 1624. | 

IN an Aion purſued by L. Cobingtoun and Mr. Robert Fowlis, perſons to 
whom George Hume of Broxmouth was Interdyted, againſt one called Faw, 
for Rediition of a Bond of 120 Pounds given to the Defender by the 
ſaid George Hume, becauſe it was made after the publication of the ſaid In. 
terdiQtion; The Lords afloilzied the Defender from the Purſuit, and found 
that the reaſon of the preceeding InterdiGtion, ought not to militat againſt 
Bonds,of the nature and quality of the Bond controverted,viz. where Bonds 
are granted to Crafts-men by perſons Interdi&ed,for the price of their Work, 
Travels, or Workmanſhip, or Wages, as this Bond was, which was grant- 
ed to a Maſon, who had wrought to the ſaid George Hume in his Craft of Ma- 
ſon-work, who ought not to be defrauded of the price of his Travels: But 
the Lords ordained him to prove,that he really wrought in his Craft to the 
Purſuerz which being proven, the Bond was found ought to be ſuſtained, 
Actor, Fowlis. Alter. Belſhes, Gibſon Clerk, Yid: x1 Decemb: 1622, Seton, 


20 Decemb. 1622, L.Glenurchie, 4 Decemb: 1623. Hay contra Geichen, 7 Ju 
ly 1625. L:Innerweik, 


Norkat Engliſh-man contra Hume, Eodems die. | 

I an AQion of Reyiltration purſued by Norkat Engliſh-man againſt 

Hume. The Lords found, that the Obligation defired to be R egiſtrat, 
ought not tou have Execution for that quantity of the Sum therein mention- 
ed, whereof there was a Note written upon the back of the Obligation, by 
the Creditor himſelf, now. Purſuer, bearing ſo much of the Sum to be pay- 
ed, and that there reſts only the particular Sum expreſſed in that Note; in 
reſpe&t of the which Note written by,the Purſuers ſelf, and coming out of his 


own hands, The Lords found, that no Execution ought to paſs, but for | 
that Reſt which he had writtento be owing; and this Note ſo written, was ' 


found ſufficient to liberat the Defender for the remnant of the Sum, except 
the Reſt foreſaid : Albeit it was Replyed, that the Note ought not to dero- 
gat fromthe Bond, nor prejudge the Purſuer, ſcing it was delete, and was 
not Subſcribed by the Purſuer, who might have written the ſame upon hope 
of payments which never being made, he might lawfully delete that Note, 
as he hath done, and ought not to be hurt in his lawful Debt, by the once 


writing thereof, except that the Defender might prove payment of the ſame, | 


Which Reply was once ſuſtained as Relevant: But the Defender further 
Duplying, that ſince the Writing of that Note, the Purſuer had received 
an Obligation from him of far greater Sums, than was contained in this Obli- 
hr now controverted 3 which Sums he had payed, and had retired the 

id poſterior Bond, which he then produced cancelled, it was a great pre- 
ſumption,that the Sums which the party had granted payed of that Obliga- 
tion Libelled, were comprehended in that poſterior Bond 3 and fo the bid 

ſterior Bond, with the Note of Receipt written upon the firſt Obligation 

ing reſpeQted together, ought to liberat the Defender, This Duply was 
admitted to liberat the Defender, conform to the Note written, as ſaid is, 
albeit it was delete; but the Defender was aſtrifted to prove, that the laſt 
Bond was once delivered by the Defender to the Purfaer, and thereafter re- 
tired upon payment, Ador. Belſhes, Alters Hope: Gibſon Clerk. 


L. Capringtoun contra. L, Keir, Eodene die. _ 


3 Capringtoun purſues the L. of Keir, to- receive him as Heir Retoured |, 


to his Father, in ſome Lands holden of the. L;of Fowlſbeillsz which 
Fowlſhiells held the ſame of the L, of Kejir ; and becanſe Fowlſbiels, who was 
Capringtouns Immediat Superior, being charged by Capringtaun, xo enter 
to the Superiority within 4> days; contorm to the; 57 AG, Part. 5. Ja. 3: 


\ 


with 


FF. 


*# 


; if 
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with Certificztion, therefore he hath recourſe, and purſues Keir, Fowlſbeills 
Superior, to enter him ; T his Purſuit was ſuſtained againſt Keir fummaily, 
albcit it was alledged for Keir, that Capringtoun could be in no better caſe 
than Fowlſhiels would have been, who if he had been defiring to be received 
as Vaſlal, and Heir to his Predeceſlor by the Defender, he could not do the 
fame by this ſurmar Purſuit, but ought to have hisrecourſe to ſeek Precepts 
out of the Chancellary to that effe&, conform to the order in ſuch caſes, and 
ſo Capringtoun ought todo thelike : Which alledgance was repelled, and this 
order ſultained. Likeas, the Lords declared they would ſuſtain the fame, 
when the like Queſtion occurred. In this Proceſs alſo the Zords found,that 
Keir ought not to receive Capringtioun, while all the Retour'd Duty of the 


Non-entry were payed to him, which Xeir mightclaimby the Non-entry of 
Foulbeills, his immediat Vaſlal, fince thedeceale of Fowlſheills Father, laſt 


« Vaſlal and Tennent of the Lands, the time of whoſe deceaſe he offercd to 


prove 5 which the Lords found ought to be performed to Keir by Capring- 
z0un, in the ſame manner as Foulſheills © behoved to perform the tame, if he 
were deſiring to be entered, ſeing Capringtoun came in his places and ſeing 
he was forced to change his Vaſſal, noreaſon was that he ſhould bedefraud- 
ed of that Cafuality, which was due to him from his immediat Vaſlal ; 
neither wasit reſpe&ed, that the Purſuer alledged,that the Non.entry ought 
to be tryed, and the time of the Deceaſe behoved to be proven z which not 
being done, he ought not tobe prejudged in his Entry, ſcing alſothe AR of 
Parliament foreſaid, Fa. 3. appointed no ſuch thing tobe performed by the 
Sub-Vatlal in thir caſes3 and that it was againſt reafon,to urge him to any 
thing not contained in that AQ, Likeas, the Sub-Vaſlalls; who in thir caſes 
hath recourſe to the Kings are not compelled to pay the Non-entry of the 
King's immediat Vaſſal, and other Superiors, ought not to be put in better 
caſe than the King ; all which was Repelled, and the Non-entries Duties or- 
dained to be payed, before the Superior were holden to receive .the Sub-+ 
Vailal in place of his immediat Vaſſal : But the Lords ordained himto prove 
the time of his Vaſlals deceaſe, through whoſe deceaſe he craved the Nons» 
entry, , at a Term aſſigned tothat effeft, without further Dyets to be grant- 
ed therefore, that the Sub-Vaſlal by theſe delays benot fruftrat of his Ree 
ceipt and Entry to the Lands, AQor. Hope. Alter. Nicolſon younger. Sceg 
Clerk. Vid. 1 Fuly 1623, Capt. of Crawfurd contra L. Covingtoun, | 


This Deciſion in the other Page immediatly preceeding , was fol- 
lowed July 16, 1628, betwixt the Earl of Wigton and the Lord Teſter z 
where the Lords found, that the Lot Teſter was not obliged to enter the Farl 
of Wigtor in ſome Lands wherein he was Retoured, holden of the Lo: Teftex, 
until the time he payed all the Duties contained in his own Retour, for the 


' Non-entry ofthe faids Lands, before payment whereof it was found the Los 


Teſter was not holden in Law to enter him, ſeing the Retour expreſly bears, 
that he ſhould do tothe Superior oxene quod de Jure facere tenetur. To which 
Deciſion Mr. Alexander Gibſon was Clerk, id. 23 January; 1630. Peebles, 
&c, where ſome differentthing is done. 


- -  . L. Bonningtoun contra Crawfurd, Novemb: 6. 1624. . © © 
| þ an Aion betwixt the'L. of Bomningtoun and Malcolm Crawfurd,the Lords 
found, that albeit one of the Witnetſes who were produced by the L.of 
Bonningtour,” was within Degtees of Blood, which of Law repelled Witneſ-. 
les if the Deſcent had been from a lawful ConjunRtion, yet that the Witneſs 
might be admitted 3 Likeas he was admitted to bear ,Witneſfing, ;ſcipg the. 
«wo reckoning 


# 


1444. The Deciſions of the Lords of Seſſion, 1 654. 


. reckoning was from a Baſtard, who of the Law is repute to be procreat aj 
incerts patre, and ſo not ro make Confanguinity ;z and thereforethe ſame was 
found: no cauſe to repel the Witnels z albeit 1t was alledged, that the being of 
a Baſtard,took not away the ground and reaſon of affection, Naz Bart} 
dicit eos non poſſe recipi ob affeFionem naturalem, [dem dicit Gl. Attor.Cunning. 
hames Alter. Belſhes. Gibſon Clerk, Yet this hath becnuſually done, 


Hope contra the Miniſter of Craig-hall, November 9, 1624, | 
N an Adtion betwixt Mr, Thomas Hope and the Miniſter of Craig-haf 
of double Poynding, for the Teinds of certain Lands of' the Barony of 
Craig-hall, The Lords found, that a Tack Ser by the Miniſter of Ceres 
of the Teinds conttoverted, which Teinds pertained to him as a part of 
his Benefice of the Parſonage of Ceres, needed not to have the Conlent of 
the Biſhop of St, Andrews, and of the reſt of the Chapter of Sr, Andrews, 
of the which Chapter the Parſon of Ceres, who is come in the place of the 
Provoſt of Kirkhill, one of the {aid Chapter, conſtitute by the ſecond Ag 
of Parliament anno 1617, is now one of the ſaid Chapter z upon the which 
A, the Miniſter, Party in this Proceſs, and who ſncceeded to the Mini. 
ſter, Serrer of the Tack, proponed this Argument of Nul'ity ; that ſeing 
the Setter thereof, and his Succeflors, are by that AR appointed to be of 
the Chapter of Se, Andrews, as his Conſent with che reſt of the Chapter, 
is neceſſary to the Deeds done by the Biſhop, by the ſatne reaſon the Biſhops 
conſent with the reſt of his Chapter, is neceſſary to the Deeds done by any 
of the reſt of the Chapter in their proper Patrimony. Which Alledgeance 
was Repelled by the Lords, and the Biſhops Conſent, nor any of the reſt 
ot the Chapter, was no ways found neceflary to any Deed done by any 
perſon, who was made one of the Chapter of St, Anarews, in the things 
which belonged properly to that Parſons Patrimony, ſeing it might be, that 
ſome ot the Chapter might poſleſs a Benefice belonging ro the Preſentation 
of a Laick Patron, and ſo no conſent woulc be requiſite in that caſe, but 
of his owt Patron g and as the Benefice might be at the Preſentation of a 
Laick Patron or ſome other,and that the ſarhe was not of the Parrimony of 
the Biſhop ick, ſo it might alſo have ics own proper Chapter,as ſome ot the 
Members of that Chapter appointed by that At indeed hath, whereby the 
conſent of their own Chapter, and no other is required, And the Lords 
found, that ſeing that A of Parliament appointed only a ſpecial Chaprer; 
whoſe conſent was declared by the Act,to be neceſfary to all Deeds ro be 
done by the Biſhop, that the ſaid Act could receive no extention to inter 
thereby the like neceſſity, to Deeds done by any Member ot the Chapter, 
eſpecially where the conſent was not neceflary, to the Deeds done by: thar 
Member, before that AQ. wo hit t 
In this. Proceſs alſo, the Lords found, that a Tack ſet by an inferior be- 
neficed perſon, for longer ſpace than their Lifertimes, and five years thete- 
after, was not null,notwithſtanding of the tourth Act of the Parliament anno 
1617, which determinats that fpace to fuch Tacks, in reſpect that Act pro- 
hibites not Tacks to be Set tor any looger ſpace y which if-ir did fimply, 
without any adjection of a Penalty to the ſame, might then, infer che nullity 
thereof z but ſeing the Act hath thereto adjected a ſpecial. Puniſhment 
againſt the Setters, who ſets for any longer ſpace than is therein permitred, 
the Puniſhment might thereby be incurred by the Contraveener, bur .the 
Tack would not fall as-null, no nullity being, ſer down in the Act againſt 
the ſame, eſpecially alſo ſeing the Tack is regiſtrar in the Regiſters ot Seſ- 
ſion; conform'to the Orditiance of that, Act, in due time ; which Reegiſtra« 
tioh' was Suſtained, being made in the Books of Seſſion, ſeing there wal 
then 
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then no other Deput appointed by the Clerk of Regiſter for that effeQ, 
2 that AR imports. Actor, Hope, Alter, Stuart & Nicolſon, Gibſon Clerk, 

The ſame done again upon the 16 of November 1624, betwixt the ſame 
Parties, Yid.14 March 1622,and 24 Fwne 1623, L, Drumlanrigs Son contra 
Maxwel,anent the conſent of the Chapter, Yi4,26 March 1629,Colledge of 
Aberdeen contra Meinzies, where the contrary would ſeem to be done, ex- 
cept that here the Provoſt was in ule to ſer Tacks alone, withour conſent 
of the Biſhop or his Chapter, which was not there alledged, 


The Bairns of Wallace of Ellerſlie contra their eldeſt Brother, 
November 11, 1624. 14 0 
Mquhile old Wallace of E/lerſiie having made a Bond in favours 
ot his Bairns, obliging him and his Heirs ro pay to each of them a 
certain Sum of Money, by and atrour that which would fall ro them by 
his Deceaſe, as their Bairns part of Gear, and by and atrour any Legacy, 
which he might leave to them in his Latrer-will ; upon this Bond, the 
ſaid Bairns purſues their eldeſt Brother,as Heir to their Father, to make pay- 
ment to them ot the ſaid Sums, In the which Proceſs, the Lords ſuſtain» 
ed the Action at the Purſuers inſtance, albeit it was alledged, that the Bond 
was made 25 years before the Detundts deceaſe, during the which whole 
time, the Bond neyer became the Purſuers Evident, nor at no time during 
the Lifetime of the Maker, but remained ill ever till he died befide him+ 
ſelf, and fince his deceaſe was*only recovered by the Purſuers, by what 
means it is uncertain z which alledgeance was Repelled, ſeing now the Bond 
was in the hands of the Purſuers the time of their Purſuit, as their Evidert, 
which the Lords tound ſufficient. In this Proceſs alſo, the Lords ſuſtained 
the Purſaic againſt the Detender, albeir it was not year and day by-paſt 
fince the deceaſe ot his Father, as was alledged hould have been, betore 
Proceſs could have been moved againſt him, conform to the 76 4 of the 
6th Parliament of Fames 4, in reſpet he was conveened as Heir entred 
to his Father, and not as lawfully charged, and-alſo rhe Lords tound no 
neceſfiry,that the Purſuer ſhould produce and inſtruc inſtantly, that he was 

Heir, but found it ſufficient to prove the ſame cum proceſſw, Actor, 
Alter, Nicolſon. Hay Clerk, FYid, for the firſt parr of this Decifion pexvlt 
Fuly 1624, Hamilton of Silvertounhill, 21 Feb. 1628. L. Monimusk, Vid, 
for the laſt part of the Deciſion penult Fune 1624, Edear contra Halyday, 

and the firſt part of that Deciſion, | 


Naſmith contra Na{mith, Nowember 12, 1624, 

N an Action tor making of Tutor.Compts, purſued by the Bairns of 
] umquhile Fohn Naſmith, Chyrurgian to his Majeſty, againſt Fames Na. 
ſmith their Tutor,., The Lords ſuſtained the Purſuit at their Inftances, as 
they were authorized by Curators given to them in England, where they 
were tor the time, by the Arch- Biſhop of Canterbsry ; which 4& ot Cu- 
ratory, ſo made in England, the Lords, (uſtained, and found it ſufficient to 
authorize the ſaid Purſuit, and to authorize the Minors in purſuing of the 
Tutor in this Judgment 1n Scotland, for his Intromiffion with their Means 
iti Scotland z neither found the Lords any neceſſity, whereby that the Mi- 


* hors ſhould be compelled to chooſe again Curators,after the Laws and Form 


of Scotland, tor authorizing of them in the ſaid Purſuit, for the Goods in 
Siotland, PT. $655 | . 
- In this fame Purſuit alſo, the Zords found, that a Procuratory being 
once lawfully made by a Minor, with conſent of, his Curators, was ſuffi- 
cient to giye theit Procurator power todo the Deeds: contained in the Pro- 

| : T curatory 


= 


23” *© 


\ 
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curatory, after that the Minor, Granter thereof became Major; at the 
years of whoſe Majority, the Procuratory ceaſeth not, nor becomes extind 
but that the ſame <ncures and laſts alſo after the Majority, ay and while ie 
be Revocate and Diſcharged by him. - ARor, Hope & Stuart. Alter, ic, 
ſon & Burnet. Scot Cletk, FYid, 11 March 1624, Letitia Heth, 


Wallace contra Wallace of Ellerſlie, November 13, 1624. 
N the Action mentioned in the tormer Page, betwixt Wallace of Ellerſ. 
lie and his Brothers, The Lords tound the Exception Relevant, where. 
by it was alledged, that the Father in his own time, after the date of 
the Bond, had provided the Bairns, in whoſe favours the Bond wascon. 
ceived, to als great Sums, equivalent to the Sums provided to them þ 
the Bond z which Allecgeance beating the ſaid Proviſion, the Lords tound 


ſufficient,being proven,to Elied theAction uponthe Bond libelled,and toung 


that the Detender had no neceſſity to lay, that the ſaid laſt Proviſion made 
by the Father, was given. in Satisfaction of the ſaid Bond 4 ſeing that be. 
hoved to be underſtood, that the Father would rather liberate himſelt of his 
preceeding Bond, than to have given the ſaid laſt Proviſion to his Bairns, and 
to have the tormer Obligation till ro ſtand over and above his Head, for 
quiſque magis preſumitur ſe liberare quam donare, 

Ja this jame Proce(s,two of the Bairns,in whoſe favours the Proviſion con- 
tained in the Bond was made,being deceaſd, before the Father Maker of the 
Bond, which Bond bore, that the part provided to any of the ſard Bairns, 
who ſhould deceaſe without Heirs of thetr own Body, . ſhould accreſce to the 
reft of the Bairns ſurviving : And the ſaid Bairns ſurviv.ng having purſued for 
the Detuncs Bains-pait,the Lords tound no Acton for the part of the Bairns 
who died betore their Father, notwithſtanding of the foreſaid Clauſe of 
the Obligation, -in reſpect the Bend remained till in the Fathers Hands 
ſo long as he lived, ſo that the ſame could not be qualified to have come in 
theHandsof theBairng, who were decea('d,curing theitLifetime,and ſo became 
never their Evident z and as that Bond would never haveproduced an Aion 
to the Bairns againſt cheir Father, it they had been all living in the Fathers 
Lifetime, ſo now two of them being dead before the, Father, and the Pro» 
viſion being appointed to them tor their Help and Suſtentacion, themſelves 
being dead, none of their Brethren could acclaim that part provided for 
their Suſtentation, notwithſtanding ot the Clauſe torelaid, bearing, - zhat 
the part of the Deceaſing, ſhould atcreſce to the Survivers, Vid, 4 F ebruary 
1623, Guild contra Guild, 24 July 1623, Stuart conua Fleming, 25 Feb, 
1624, Captain Wiſhart, 

; Chein contra eMeldrym, Erdem dje, 

N AQtions of Spuilzie, where the Defender cotpears and propones ah 

Exception, for a partial quantity of the Goods libelled pro tanto z the 
Summons being aZmitted to the Purſuers Probation, for the reſt of the 
quantity not Elieded by the Exception, it the Detender ſuccumb in Probas 
tion of the Exception, either in whole, - or for any.;part of the quantity 
contained in his Exception, albeit the Purſuer prove no Super-plus, as is 
ordained by the Ac ot Litiſconteſtation z yet the Lords finds, that the 
Purſuer ought to have juramentum in litem, upon the whole quantity li- 
belled, .the benefite whereot becomes competent:to him, by reaſon ot the 
Defenders ſuccumbing to oye any part of the quantity, whereupon be 
excepted 5 the proponing whereof, 1s a confeſſion of the Libel, and having 
ſuccumbed, produceth that ſame effeR;as.it thePurſuer had proven that quan» 
rity, whereupon the Detcader excepted ; and which' is not proven by him, 

in 


FL gr er rr ww 7 _ _ 


+ if The Deciſzons of the Lords of Seſſion, 1624. 147 
in which caſc of Probation of any quantity, Juramentum in litem is not re. 
fuſed, ' This was done this day, in an Aion of Spulzie purſued by Chezr: 
againit Andrew Meldrum, which appears to have ſomedoubt, ſeing the ſuc« 
cumbing in an Exception, ſhould import no more but Condemnator in that 
which the Exception Eleids; and feing it Eleids but that part, it ought only 
| to produce Sentence for that, for which it is proponed,and cannot be further 
extended,even as if he had proven it pro tamto,he'would had no more Abſol- 
vitor,but trom that for which itwas proponed,althoughtheProbation would 
have Eleided the whole Libel, if ithad been ſo Alledged. Scot Clerk, 


Hope contra Miniſter of Craig-hall, Novemb: 16, 1624. 

N the above-mentioned AQtion of Mr, Thomas Hope, whereof mention 
is made 9 Novemb.1624. The Lords found a Procuratory of Relignati- 
on ſubſcribed by the Provoſt and his Prebendars, of a part of his Benecfice 3 
which Prebendars dwelt in divers parts of the Countrey, ſo that their Sub- 
ſcriptions could not'be had atone time,and therefore the Procuratory be- 
boved to be of divers dates, as the ſame was ſubſcribed by the Prebendars, 
albeit the Inſtrument of Dimiſſion following the ſaid Procuratory,was of a 
date anterior to ſome of the dates of the Procuratory, viz, before the time 
that ſome of thePrebendars Subſcribed the ſame,yet that the Procuratory & 
Dimiſton foreſaid was ſufficient, ſeing 1t 1s the frequent cuſtom to take con- 
ſent of Prebendars, or of Chapter, or Convent, at any time, to deeds 
done by the Prelat, and after the date of the Principals Subſcription; albeit 
it might appear, that ſeing the Prebendars conſent was neceflary to the Pro» 
curatory, without which it could not be a perfe&t Ad; therefore while the- 
fame was made perfett by all the Subſcriptions necc{lar, the Inſtrument of 
Dimiſhon, which could not be valid without warrand of the Procuratory 
precceding, ought to have been made, atiter the Procuratry was a compleat 
and perfe& Evident, which could. not be, until it was Subſcribed by all 
the Prebendars requiſite thereto, The Parties compearing, as is there marks 

&, Vid: 23 January, 1624. Black, | 


| Troup contra Lo. Herries, Eodem die, 
Nan Aion betwixt Trop and Lo. Herries,a Horning was ſuſtained, where? 
upon Troup ſought Declarator againſt the Lord Herries of his Eſchear, als 
beit the ſame was quarrelled as null, being only Execute upon general Let- 
ters, raiſed upon a Prebendars Decreet of ge: eral Letters conforms which 
alledgance was repelled, and the Horning found good, albeit the ſame pro- 
ceeded upon general Letters,, and Decreet of Letters conform generally, 
not bearing any ſpecial quantity, by reaſon that there was a ſpecial Charge 
given to the Party Denounced,to pay a ſpecial and certain particular quan= 
tity, contained in a ſpecial Execution of the general Letters ; in reſpet of 
the which ſpecial Charge, the Horning was found good, notwithſtanding that 
the Charger had no ſpecial warrand by his Letters or Decreet,to charge the 
. Party tor that ſpecial quantity : And notwithſtanding of the A of Par. 
hament, viz. 140 AG, 12 Parl: Anno 1592, which requires,that there ſhould 
be a Warrand for a ſpecial Charge, otherways allows not of Horning; for 
the Lords thought that the Partics charged for a ſpecial quantity, ought to 
Suſpendzotherways if. he do not,theHorning ought notto be found null. Ac- 
tor. Nicolſon, Alter. Belſhes, Scot Clerk. Vid: 6 Decemb: 1626. Jamiſon, 22 
Feb: 1627+ L. Aithin, h 
L. Zagg contra his Tennents, Novemb: 18. 1624. 
N a Removing at the inſtance of the L, Lazg, contra his Tennenits; The 
Lords tound an' exception proponed by one of the Defenders, upon an 
T 2 Heretable 
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Heretable lnfeftment granted to him of. the Lands Libelled, clad with 
years poſſeſſion continually without interruption, not ſufficient to defend 
the Excipient in that Judgment of Removing, . except. the Detender alledg. 
ed by whom he was Infeft, and that his Author had power to grant hin 
that Infeftment ; and-ſo the Defender was forced. to diſpute upon the vali« 
dity of his Authors Right, in:that Judgment Poſlefior, without any Redy. 
dion, Actor. Cunninghame, & Belſhes. Alter, | Gibſon Clerk, Vidz 


18 July, 1626, La, Glengarnoch. 17 Feb: 1627. Wilſon, 1g Novem: betwixt 
thir Parties. 


Wallace contra Walker, Eodem die. 
He Lords ſuſtained a Regiſtration of an Obligation at the inſtance of 
the Relic of the Husband, after the Husbands deceaſe, being done 
by conſent of Procurators ; but it was ſo found, becauſe the Sum way 
ſmall, viz, 100 Merks, and the Relic was a poor Woman, and allo be. 
ciuſe ſhe was Executrix Confirmed to her Husband, and the Debt Libelled 


Confirmed in his Teſtament, The Parties were Waftace contra Watker. Gih- 
ſon Cler k, 


Kincaid contra Halibuxton, Eodem die. 

Þ an Aion betwixt Doftor Kincaid and James Haliburton, for Redempti- 

on of ſome Lands Compriſed from Mr. Robert Monro by the ſaid James Hal 
burton,and which Dr. Kincaid defired the Lands to be Redeemed at his in- 
ſtance from the ſaid James, as having right to the Legal Reverfion, by rea 
ſon of a Compriſing deduced at his inſtance, In this Action one Mony 
compeared, who had alſo Compriſetl the ſame Lands, but after Fames Ha 
liburton and Dr.Kincaid,and alledged that Dr.Kincaids Compriſing was null, 
and ſo could not produce this Action of Redemption at his inſtance, ſeing 
thereby he could not be found to have Right to James Haliburtons Legal Re- 
verſion ofhis Comprifing, in reſpe& that the ſaid Purſuer had Denounced 
the Land to beCompriſed before Fames Haliburton, ſo that at the time of 
his Denounciation there was not a Legal Reverſion, nor no Right thereof 
then extant, there being then no other Denounciation nor Compriſing uſed 
before the Purſuers Denounciation, which might make any Legal to have 
been extant, Which alledgance was Repelled; for the Lords found, albeit 
the Purſuer was the firſt Denouncer of the Lands to be Appriſed, and that 
James Haliburton Denounced after him, which James Haliburton had Come 
priſed before the Purſuer 3 yet ſeing under the firſt Compriſing, albeit ſe 
cond in Denounciation, the Property of the Land was comprehended, and 
ſo thereby James Haliburton ought to be preferred to DoRor Kincaid, who 
had Compriſed after him, albeit he had Denounced before him, that the 
Right of the Legal Reverſion, which was, or might have been competent 
to Monro the common Debitor, againſt whom all the Compriſings were 
deduced, fell under Doftor Kizcaids Compriſing z albeit it was alledged, 
that it could not fall under the ſame; ſeing it was alledged, that nothin 
could fall under the Compriſing, but that which could be Ba rs 
under his Denounciationz and at the Denounciation there was no Legal ex- 
tant, which was repelled, as faid is 3 becauſe the Lords found, that the ſe- 
cond Compriſing, albeit proceeding upon the firſt Denounciation, ought 
to extend to all Right, which at the time of the ſaid ſecond Compriſing was 
inherent in the perſon of him, from whom the Compriſing was deduced,and 
conſequently to the ſaid Legal Reverſion; and therefore the Lords preferred 
him to the ſaid third Compriſer, who claimed to be preferred to the Docs 
tor, the ſecond Compriſer foreſaid, by reaſon he alledged, as ſaid is, _ 
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the Legal fell only under his Compriſing, ſeing he had Denounced when 
the Legal was extant, viz after Haliburtons Compriſing was compleat, and 
perfeted 3 and that Kincaids Compriſing, proceeding upon a Denounciati- 
on, which could not extend to a Legal, which was not then in reruns natu- 
ra, the Compriſing therefore could not extend thereto, which followed 
upon that Denounciationz which alledgance was repelled, as ſaid is. Yet 
the contrair of this was found iz terminis, in an Aion betwixt Malloch and 
Murray contra Weir, in Fuly 1620, But the Lords found this laſt Decifion 
moſt juſt, and would hereafter ſo Decide thereins A&or. Hope & Lantie, 
Alter. Nicoljor & Belſhes, Gibſon Clerk, . 

It is a common opinion where Compriſings are deduced for Sums, wheres 
of a part is payed before the Compriſing, that the Compriling falls in rotum, 
and will not ſubfiſt for the reſt of the Sums, which are truly owing and this 
was found in the Adtion betwixt Lawb and Blackburn, and L. Smeiton, Anno 
1620. or about that time; but there are many who doubts of the equity of 
that opinion, and thinks it no reaſon,that the Compriling ſhould fall for the 
Sums which are truly owing,no more than Horning and Poynding,or Arrcſt- 
ment, if they be execute for more than is owing, will 'not cauſe the whole 
Execution to fall,but only for ſo much as is not a juſt Debtzand a Decreet ob» 
tained for more than is due Debt, will not make the Sentence to fall i» to- 
tar : And this hath warrand alſo from the Civil Law de plus petitionibas. But 
the reaſon of the common opinion is, for the fraud of the Compriter, to Ap- 
priſe for that which he knows to be wrong, and his Fraud is therein puniſh= 
edz but where there 1s no appearance or {uſpition of Fraud, there the Law 
admits place of excuſe, am poteſt exitimari Inique judicaſe, qui reum omnino ab- 
ſolverit, cuzs con3taret &- probatuzs ſit, eum partem debere, 


L. Lagg contra his Tennents, Novem, 19. 1624. 

N an Action betwixt the L, of Legg and his Tennents, the Lords ſuſtain- 
'Y <d a Removing purſued at Lagg's inſtance, for removing from Lands, 
upon a Seafin given to him of the Superiority only of theſe Lands; which 
Seafin of the naked Superiority, they found to be a ſufficient Title to the 
Purſuer for producing Removing thereupon at his inſtance, from the Pro» 
perty of the ſame Lands, againſt any who could not alledge an Here 
table Kight of Property, or ſome other Right, whereby they might main-= 
tain themiclves 1n the poſlefſion of the faids Landsz and which the Lords 
found, albeit the Defenders alledged, that there was no neceflity to clothe 
themſelves with any Right, until the time that they were defired to remove, 
by one who had Right to the Property, ſeing they excluded this Purſuers 
Title, which being per expreſſum only of the Superiority, preſumed neceflar- 
ly that there was another Proprietar, in whoſe perſon the right to remove 
only behoved to ſubfiſt 3 which alledgance was Repelled, as ſaid is. Parti- 


bus comparentibus, as is marked 18 Novemb. 1624. Vid: infra 20 November, 
betwixt the ſame Parties. 


Ramſay contra Hay, Eodem die. 

N a Suſpenſion of charges raiſed upon a Decreet-Arbitral, at the In- 
| {tance of one Ramſay contra Hay, The Lords found the Submiſtion and 
Decreet Arbitral null, in the ſame Suſpenſion ſummarly without ReduCtion; 
becauſe the Submiſſion was for the Right of Tutory of a Minor betwixt 
two Tutors: the one Alledging himſelt to be Tutar Lawful, and the other 
Teſtamentary,which Right was ſubmitted by them,&w hat fatisfaction either 
of them ſhould do to others for their Rights, which the Lords found was nor 
lawful'to ſubmit ; And ſicklike they found the Decreet null, becauſe the 
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Judges had decerned the one Tator to give to the other, for giving over of 
his Right, ſome of the Defundts Gear, which pertained to the Minors, whoſe 
Tutory was controverted; and ſo it was not lawful to give away the Googy 
pertaining to the Pupils, for acquiring of the ſaid Right of Tutory, by any 
of them; ſeing thereby the Pupils were evidently damnified. Actor, Ley. 
month, Alter. Gibſon Clerk, ? 


L. Lage, contra his Tennents, Novem. 20, 1624, | 
N this aforeſaid Aion of the Laird of Zagg, and his Tennents ; Th, 
Lords fonnd, that the Denounciation of Lands to be Compriled, being 
done and made before the Term of Whitſynday, was not a ſufficient 
ground, whereupon warning to Remove from theſe Lands Denounced might 
be made, except alſo that upon the Denounciation Compriſing had followed, 
and were exped before the warning - And that it was not enough that the 
Denounciation precceded the time of the warning : And that the Comprif. 
ing thereafter followed thereupon , albeit the ſaid Compriſing was expeq 
before the Term, if it was not alſo exped before the time of the making of 
the warning; before the which warning The Lords found that there could 
be no right to warn, except the Compriling had been deduced before he 
made the warning: And the Lords are in uſe to find, that it is a ſufficienttitle 
in a Removing , a Seaſin proceeding upon a Compriling , which jg 
dated after the Term of Whitſunday, to the which the warning is made, 
where the Compriſing , upon which the Seaſin depends, precceds the tine 
of the warning. | 
In this Proceſs alfo the Lords found, that any Seafin taken by any Comprif 
er cuzht tobe a ſufficient Title, albeit the party from whom the Compriſing 
was deduced, was deceiſt before the Seafin was given to him, who Compril- 
ed; for the Comprifing denuded him, from whom the Lands were A ppriſed, 
fo that it was lawful to him whocompriſed quocungque tempore, to take Sea- 
fin thereupon, as well after the deceaſe of him, from whom the Lands were 
Compriſed as before. Yid, Jan. 20 1625. Elphingſtoun, Vid. for this Jaſt 
part, pernlt Jul; 1625. Guthrie. March 22,1626. Collace, 23, & 27. Jan.&3. 
Feb. 1524. Stevinſon, Decemb. 20,1626, Hamilton of Blair. Decem, 6, 1622, 
Milbuxne, penult July 1624. Foulwood, 


Forſjth, contra L. Smeiton, Eodem die, , 

IN an AQtion berwixt 4 ation Forſjth, and L. Smeiton, The Lords found, 
JI a Compriſing ſufficient, whereby two Lands being Compriſed upon 
two Denounciations, made at two ſeveral times, to wity a Denounciation 
for the one Land, done at one time affer ſearching for poyndable goods, was 
uſed firſt upon the ground of that Land3& the other Denounciation made for 
the other Lands, after ſearching was made upon the ground of that other 
Land Denounced: which ſearching at the ſecond Land Denounced, being 
made after the Denounciation of the firſt Land, the Defender alledg- 
ed, rendered the Compriſing altogether null,ſeing he alledged, that theſearch- 
ing ought to have been made upon all the Lands compriſed, and every one 
of them, before Denounciation could be made, for Compriſing of any of the 
Lands; and that he alledged, that it was not ſufficient, that the ſearching pre- 
ceeded the denounciation of each ſeveralLand, but there behoved to have been 
ſearching at all the Lands, before any Denounciation could be made at all, 
of any Land, which alledgance was Repelled, and the Comprifing ſus 
. ſtained; for it was found ſufficient, that the ſearching preceeded eachDenoun- 
ciation. Yid. penult Fuly 1623, Mr. Thomas Nicolſon, 
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Turnbul contra Key of Cavers, Novemb, 24, 1624. 
N an Adion of Spulzie at the Inſtance of Tarnbul of Syminton ,. againſt 
] Ker of Cavers, for Spulziation of certain Kine and Oxen, which was re. 
ſtricted to wrongous Intromiſſion. The Lords found an Exception proponed 
for the Defender, Relevant to Eleid the Action, founded upon a poynding 
from the Laird of Baldrale, the Defenders Debitor, of the Goods libelled, off 
his ground : And that the faids Goods were in the Laird of Baldrules poſs 
ſeſſion, divers years before the poynding;z Ard at that time uſed by him as 
his Goods, by working of them, gnd milking of the Kine, and that the young 
Goods were bred upon the faids Lands, being the increaſe of the ſaid old 
Goods, This Exception was found Relevant, albeit it was both ſpecially 
Libelled, and alſo Keplyed by the Purſuer, that the Goods lybelled properly 
belonged to himſelf, and were bred by him upon his own proper Lands of 
Symintoun, and there uſed by him at his pleaſure, and thereafterthe ſame was 
put by himin Grafing to Baldrulc, upon the Lands libelled, our of the which 
the ſame werealledged to be taken & poynded, upon condition that the Laird 
of Baldrule ſhould have for the grafing thereof the Milk and the firſt CaJf: 
Likeas diverſe others of the young Breeding of the ſaids Goods was receiv- 
ed by the purſuer, and alfo how ſoon he heard of the poynding, vis, 
within a day or two thereafter,he offered to make Faith, that the Goods were 
his own: Which Reply was not reſpected, but the Exception ſuſtained, ſes 
ing the Lords found, that the Goods remaining diverſe years together in the 
Poſleffion of any perſon, who keeped them upon his own- Ground and 
Milked and uſed them, and the Increaſe thereof all this time as his own 
proper Goode, the Creditors of ſuch Poſſeflors might lawfully Poynd them, 
as the Goods of their Debitors, who had keeped them in their Poſteflion, 
as their own Goods diverſe years together: And ſo this Preſumptive qualifi- 
cation of Property, conliſting in the retention of Potleiſtion fundry years, was 
preferred to the Purſuers offering to prove himſclf the only true owner of 
the Gocds, as being bred upon his own Heretage, and ſent only-in grafing 
to that Perſon, who is alledged to be the Defenders Debitors which Reply 
was not found Relevant, ſeing the Purſuer could not qualifie real Poſſel- 
ſton of the Goods, by the {pace of two years preceeding the Spulzie, albeit 
he Alledged the Propertic of the fame to be truely his. ks 
In this Proceſs alſo, The Lords were of the mind,albeitit paſt not into Iri= 
terloquitor, That Steelbow Goods being delivereg by the Maſter to his Tens 
nent at the Setting of any Room, after the manner ot Setting with Steelbow, 
might be poynded by the Tennents Creditor for the Tennents Debt, and that' 
the Maſter would have only Action againſt the Tennemts tor the Steelbow, 
at the time appointed, for delivery 'thereof, in refpe&the Steelbow Goods, 
being either Corn; or Gattel, became the Tennents, ſeing every year they: 
were changed, and the firſt which were delivered to the Tennent by the 
Maſter,could not probably. be extantyin reſpe& of the alteration by the courſe” 
of years, which alteration made” the ſame to: become abſolutely: the 
Tennents own, and ſubje& to his Debt, Actor Hart, Alter 8elſbes. Gibſon” 
Clerk, FYid, June 17, 1625, © Bronn, & Decemb. 6.1628, Lawſon, 
 - Ramſay contra his Curators, Novem. 25, 1624... © 
7 an Aion of Redv@ion. purſied by one Ramſey of Dandie again?t her., 
Curators, for reducing of an A& of Curatory vpon this. reaſon vis. Bee, 
cauſe the Curators were choſen by her within the time of her Tutorie, ſhe_ 
having lawful Tutors for the time, and the years of her Tntory not being, 
fully expyred, whey ſhe choi(ed rhe ſaids Curators, -The Lords found this 
reaſon Relevant,and reduced the AR of > ratory, albeit it was alledged, _ 
” + _ 
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the reaſon was not Relevant, to reduce the ſaid Act; And to remove the Cy. 
rators voluntarly Choſen by her ſelf, within a moneth or two only be. 
fore the age of Pupullarity, ſpecially where this was neither fraud of the Cy. 
rators, nor wrong, or negligence qualified againlt them, and without the 
which, or that the Minor had been prejudged or hurt, in ſome ſort by the ſaid 
EleRionz albeit the ſame was done in ſo ſhort a ſpace, only before the time of 
Law appointed for choifing of Curators, and being once choſen and doin 

their duty, ought not to be Removed, no Suſpition being able to be qualified 
againſt them; which alledgance was Repellgd, and the Reaſon nakedly Con. 
ceived , bearing only that Curators were given before the full Expiring of 
the years of Tutory, without any other qualification, was ſuſtained and foung 
Relevant to reduce; And when the Curators Defenders defired to be repay. 
ed of the neceſſar Expence depurſed by them, profitably in the Purluerg 
affairs, ſince the time of their accepting to be Curators, which they Alledg. 
ed ought to be Repayed to them, before they were removed from their Office, 
and that they ought not to be put to any new Purſuit therefore, T his was 
alſo Repelled in this Proceſs, ſeing the Minor not being lawfully Authoriz+ 
ed, could not beholden now to Anſwer thereto, while new Curators were 
choſen, who might defend her, and reſerved to them their Attion to Purſue 


therefore, prout de Jure, Actor Rollock, Alter. Ruſſel. Gibſon Clerk Vid, 
Decem. 5.1627, Robllock, 


Biſſet contra Biſſet, Eodem die. 
(hn Biſſet Executor to George Biſket, purſues Mr. Robert Biſet, Son nx 
tural to the ſaid George, for delivery to him of a Diſcharge of eight 
Chalders of Victual yearly, which the ſaid umquhile George in the ſaid Mr, 
Roberts Contra& of Marriage, was obliged to pay yearly to him, during the 
ſaid Georges Lifetime, and which ViRual, the ſaid Purſuer affirmed in his 
Summons, was payed by the Defun&, to the ſaid Defender,all theſe years, 
for the which the Purſuer, as Executor to the Defun& craved the ſaid Diſ- 
charge. It being alledged by the Defender, that the payment of the Vicu- 
all yearly, as was Lybelled, ought to be proven by Writ, or Oath of Party, 
and was not probable by Witneſſes, in reſpeR it was a Matter of great 
Importance, and tended to evacuat and deſtroy the Condition of Payment, 
obliged in a Contra of Marriage, which cannot be taken away, but aſter 
ſuch manner, as it is obliged. The Lords Repelled the Alledgance,and found 
that it might be proven by Witneſſes, ſeing it was the delivery of Vicual, 
—_— was not neceſlary,to prove the delivery thereof by Writ, or Oath 
of Party. 

The ſame Executor purſuing in another Summons, the ſame Defender, 
for intrometting with 2000 Merks of Money of the Defunds, after the 
DefunGts deceaſe, The Lords found, that he ought-to prove that Intro- 
miſſion either by Writ, or Oath of the Defender, and would not admit 
the ſame to be_ proven by Witneſſes, Afor. Burnet. Alter. Mcgill. Scot 
Clerk. Vid. Fuly 15. 1624. Nicbet contra Short, November 26. 1624. Fob 
contra Ker, 

The like de novo was found betwixt Ker and Robiſon, ina Matter of 200, 
Pounds, whereto Scot was Clerk, viz. that it ſhould not be proven by Wit- 
neſſes. Likeas in an AQtion purſued by Claud Hamilten,as Executor to aDe- 
funtt againſt Hamiltor,for his Intromiffion with Money, lying beſide theDe. 
fund; and with his Corns and Beſtial. The Lords found,that the Intromiſſion 
might be proven by Witneſſes, but that the Quantity, ſo far.as concerned 
the Money, ſhould only be proven by his Oath, March. 1626, 
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Tennents againſt Crawfurd, &c, Eodem die. on 

N .a double Poynding purſued by certam Tennents againſt Crawfurd and 
Fleming, the one being Heretor of the Lands, who had obtained Decreet 
agam(t the Tennents Suſpenders, for payment of the Duties of the Lands 
to him as Heretor ; the other being Lady Tercer Served and Kenzed. 
The Lords found, that notwithſtanding of the Heretors Decreet, the Lady 
Tercer ought to be anſwered of her Terce of the Dutics of the ſaid Lands; 
and that not only of theſe years ſubſequent to her Service, and Kenning, 
but allo of all years preceeding her Kenning and Service, from the time of 
the deceaſe of her Huſband: tothe time of whoſe deceaſe, The Lords found, 
as in all the like Caſes, that the Service oughtto be drawn back 3 and that 
ſo ſhe ought to be anſwered of all the years bygone foreſaids, elpecially 


ſeing the Farms are yet extant in the Tennents hands, un-uplifted ARor, 


Lawty. Alter. Aiton, Gibſon Clerk. Fid, November wlt. 1627. Tennents 
Ea#t- houſes. 
Hamilton contra Matheſon, Eodeme die. 
N an Adtion betwixt Hamilton contra cHathejon and others, for Reduc? 
ing of a CantraR of Alienation of Lands, and of diverſe ſubſequent Se- 
curities, of the faids Lands, made to ſubaltern Perſons i» conſequentian , 
as depending upon that Contra, The Lords found, that one of the De- 
fenders being Minor, whoſe Father had acquired a ſubaltern Right of a 
part of the ſaids Lands, diſponed by the ſaid Principal Contra, which 
was principally quarrelled, and being Heretably Infeft, in a Part thereof, 
ought not to be compelled to diſput upon her Heretage, in her Minority; 
albeit it was Replyed by the Purſuer, that ſeing her Right was not Prin. 
cipally nor Originally quarrelled, but only was a Dependence upon a 
Contra& made betwixt other Partiesz and which Contra&t was only drawn 
in queſtion upon nullity, that therefore her» Minority could not hinder 
the courſe of the Procels, for annulling of that Cogtrat, wherein ſhe, nor 
her Father were not Parties, they having only acquired a ſubaltern Right, 
as ſaid is, from the Party Contradter, againſt the which principal ContraQeer 
the Adtion was alſo purſuedz which = was not ReſpeRed, For the Lords 
found, that a Minor ought not to Diſpute upon Heretage, whether they 
had Right thereof Originally, which was Controverted, or if the ſame de- 
pended upon an other Original, and ſo would fall iz conſequentiam, in nei- 
ther of whichCaſes, TheLords found,that theMinor ought roDiſput herRight 
In this AQtion, notwithſtanging of the Minors exculc foreſaid, for her part 
of the Land, yet Proceſs was ſuſtained againſt the reſt of theDetenders,who 
were Majors,for the remanent of the Land,whereto the Minor had no Right, 
albeit it was Alledged by theDefender,that propter cotinentians cauſe, Procels 
ought to ſtay forthe whole Land, during the Minority foreſaid, in reſpe&t 
that it was Alledged, that if the Cauſe ſhould decide againſt the reſt of the 
Defenders, that Decifion would Militat thereafter againſt the Minor,when 
ſhe ſhould be conveened in her Majority 3 So that the adminting of her 
Minority, now to ſtay Procels againſt her ſelf, would not be profitable to 
her thereafter; and ſcing the Subjet Controverted, was only aCantrad, 
which was a Body of a Writ, and could nat be divided, the ſame ought nar 
to be reaſoned, betwixt any other Parties, but ought to ceaſe for them all, 
which Alledgance was KRepelled, and Proceſs found againſt the Majors, fe- 
ing the Minor had gotten the benefit of the Law, by ſaying of Praceks 
againſt her, which ought not to hinder the Courſe of Law againſt Majors ; 
But it is to beconfidered,' that Minors being in Ward, and during their Ward 
called to warrand any Deed, which — they are obliged to war- 


rand, 
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rand, are not holden to anſwer during the time oftheir Ward, before their 
perfe& Age, which Priviledge, for that ſpace alſo, exeems the Cautioners 
Sons, who are Majors, for the conjunCtion of the Cauſe, and 1s marked in 
my Notes out of Craig, 2. lib. Feud, fol. 155. Afor, Nicolſon & Stuart: 


Alter. Hope & Oliphant: Gibſon Clerk. Yid. June 23.1625. Pringle contra 
E. Hume, & July 14. 1626. John Stuart, 


Jobniton contra *Roreſon, November 26, 624, 

N an AQton betwixt Johnſton and Roreſon, for payment of a yearly Dy. 
ty, conform to the Defenders promiſe made to the Purſuer. The Lords 
found the promiſe null, and ineffeual, to produce any Action againſt the 
Maker, becauſe it was a promiſe made by the Defender, to an 1nterpoſit 
Perſon, to the behove, and in favours of the Wife, during the time of their 
Marriage z and ſo was not Obligator, albeit it was Replyed, that the pro- 
miſe ought to be maintained, ſeing howſoever it was made ſtarte mairi- 
monio, by the Huſband,to the behove of the VVitcz, yet fince the making 
thereof, Divorcement had followed; fince which Divorcement, and alſo 
before the Divorcement, the Promiſe had taken efteR, by payment making 
of the yearly Duty promiſed diverſe years, both before, and ſince they 
were Divorced, notwithſtanding whereof the Promiſe was found not Ob- 
ligatory: Ador. Mcgill:” Alter. Cunninghame, Gibſon Clerk. Yid. January 


9: 1623. eMarſhell. January 11, 1625. Hamiltons Inhibition, Decemb, 21, 
1626, La. Foulis, 


Job conitra Ker, Eodem die. 

bs an Action of Spulzie, purſued by Joby contra Ker, an Exception 
of Poynding being proponed, to Elide the Spulzie,for a Terms Duty, 
adebted to the Excipient,by the Purſuer, which he was obliged to take, to 
' Pay to him. And it being Replyed,'that the Poynding for that Term, could 
notElide theSpu]zie,ſeingtheDefender placed in other Tennents in theLand 
thatYear,for the which the Poynding is uſed;zwhich Tennents ſo placed, and 
in-put by bitnſelf, laboured the Ground that Year, and the Purſuer left the 
ſame, and removed therefrom before, io that he could not be Debitor in 
that yearsDuty. This Reply was only found Relevant,to be proven by writ, 
or Oath of Party,ſeing it tended to prove payment ofa Duty,contained in a 
written Tack, and fo to make the Tack and Poynding thereupon ineffeRtu- 
all z and would not admit the ſame to be proven, per teites ommi exceptione 
mnajores, as the Purſuer offered, Hay Clerk. Vid. Novem. 25: 1624 


Biſſet contra Biſet, & Feb. 25, 1631. L. Garthland, where nohe may 
poynd their own Ground, | 


Maxwell contra November 27, 16245 

lk an Action of Removing purſued by Maxwel/ of Portrak contra 

The Lords found, that a Seafin of the Lands Lybelled ( being of old 
Kirk-Lands, of the Abbacy of Melroſs, now Ereted in a Temporal Lord- 
ſhip ) which Seafin given to the Purſuer, proceeded upon the Earl of 
Melroſs, who was Lord of the EreQion, his Precept of Clare Conſtat, was a 
ſufficient Title toproduce this AQtion tothe Purſuer, notwithſtanding that 
It was alledged, that the ſame was null, being of Kirk-Lands, not Con- 
firmed 3 Which Alledgance was Repelled, and found, that there was no 
neceſtity to Reply upon Confirmation, ſeing if there was no Confirmation, 
then the Right of the Lands pertained to the Lord of Ereftion, who, by 
the ſaid Precept of Clare Conitat, was denuded z and he opponed not that 
nullity, and fo the Right was ſuſtained,- without neceflity of Confirmation, 


ſpecially 
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ſpecially againſt the Excipient, who alledged no Right in his Perſon, of 
the Lands;Lybelled 3 and which theaExeipuent conteaded, he had po.nece 
fity to alledge, ſeing it was ſutticient-to him; to exelyde the Purſuers Title, 
upon a ullity. ſtatuted by, Law, and which was nat -Elided,by the Precept - 
of Clare Confiat granted by, the Lord of EreQtion,, who, has not given'ito the 
Purſuer hisRight to the, Lands,by any Original Security owing: imnmediat- 
ly from him, but only has received the Purſuer, by a, Precept of Clare Con« 
at, as Heig to his Fore-bears, which of' neceſſity requires, that:his Fore- 
bears ſhould have had a Lawful Right g and ſo the, Defender alledgeds. he 
might oppone againſt the Lawfulneſs of that Right, in reſpett of the (aid 
deteRz , Which Alledgance was Repelled, Actor, Cunninghame, Alter, 


F 


_ Scot Clerk. 


| /, ,, Baxter in- Leith contra Mackeſon, Eolem die. - gy 
bd an Action purſued by. a Baxter of Lei1b,againſt Henry Mackeſon,for pay» 
ment of the Price of Bread fturnifhed te nis Houſe, by the ſpace-of one 
Year, and received by the Defenders Daughter, from the Purſuer, extend- 
ing to an hundred Pounds. The Lords found, that this Action, 4nd the 
like, onght not. to be ſuſtained, in reſpect of the danger which might-en- 
ſue thereupon, viz, That Maſters night be conveened, if this were ſuſtains 
ed, for many years furniſhing, either taken on by their-Servants,, or Bairns 
without-any Warrand, or Direction; or when the Maſter, might have given 
to his Servants, orothers,, who had the Charge of Proviſion of, his Houſe, 
full Satisfaction todothe ſamey which Payment, 3t vhe ſaids Servapts ſhould 
beſtow otherwiſe, than for ſatisfying.of. theſe, who bad:made the Furniſh- 
ing, it were againſt Reaſon, that the Maſter ſhguld be conveened there- 
fore, except that the Maſter. him(elf- had, directed the, Furmſhersto Furniſh 
his Houſe, and to anſwer his Servantsz.In which cafg,, if;he ſo commanded, 
then he ought alſo to have ſeen the Furniſhers payed; but : there being no 
Direction given by the Maſter, to theſe, who made apy Furniſtipg, , The 
Lords would nor ſuſtain any ſuch Purſuit moved againſt them, albeit it was 
alledged in this Action, that the Daughter , who. had received the Bread 
Furniſhed, was in uſe divers years before,, to receive and take, for the De- 
fenders Houſe, the whole Furniſhing, and Proviſion thereto, both in Bread 
- from the Purſuers, and other necetlarics thereto, from diverſe other. Per. 
ſons 3 Likeas he Rep'ycd, that he offered herewith alſo to prove, that the 
'whole Bread Lybelled, was really- received within the Defenders Houſe, 
and applyedrohis own ule, which was not reſpected, nor the Action ſuſtain. 
ed. Actor, Craig, Alter, Hope. Gibſon Clerk, Vid, June 21s 1634, Sir James 


Hamilton, 


Hamilton contra her Huſband, Farwary 11. 1625«! 
N lohibiion being ſought by a Woman called | Hamilton, up- 
on her Contra& of Marriage againſt ber Huſband, that he ſhould not 
Aunailzie in prejudice of the Proviſion, conduioned to. ber by him, by 
the ſaid Contratt of Marriage, this Inhibition craved by her Supplication 
was refuſec, becauſe the Zords thought that no fuch Inhibitions, nor no 
Adtion cguld be ſuſtained betwixt Man. and. Wife, while the, Marriage 
ſtands. Vid. January 9. 1623, Marſtel/: Noverr, 26; 1624. Johnſton: ' July 
dd. 1630-4 IRR IS ow: ins rent 

= 4 M* Mitchel contra Mcquharg, Jamuary 13. 11625: | TRIS 
N an Aon betwixt McMitchell and Mcquharg, where two Executors 
of a Defun& were. conveened, for payment of a Sum of Money, left by 
the DefunR to the Purſuers, The Lords found, that where there, 4s moe 
>= 0 Executors 
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Executors to a Defun& than one, that any one of them cannotbe conveen, 


ed by the Defuncts Creditors i» ſolidww, for the whole Debt owing by the 


Defunctz But that they ought all to be conveened, lk one proportio 

for their own Parts, according as they are in number, except that where 
there is one of moe only conveened, that that one conveened, had intro. 
metted with alſ much of the Defuncts Goods, as would pay the whole 
Debt actlaimed, without Defalcation compleatly, Actor. Nicvi/or & Moway, 


Alter, Lawtie & Hope. Gibſon Clerk: Vid. July 23: 1625. Aithin contry. 


Ewart: July 18, 1628, Peacock, 


Lo. Dsfſus contra Monroes, Eodeme die. 
N an Action of Ejection,for a Salmond-fiſhingy purſued at the Inſtance of 
the Lo, D«ffus,againſt Morroes,and for payment of the Profites ſincethe 
Ejection, the Summons being proven, and the ſpecialQuantity of the Profits 
of the Fiſhing, b- *.g alſo-clearly proven. The Lords, nevertheleſs, before 
they relerry Joe or that ſpeeial Quantity, whicl was proven, And al. 
beit the Defenders were likewiſe holden as Confeſt, for not givmg theix 
Oaths de calummia,yet at the adviting of the Proceſs, found rhat the Purſuet 
ought to give his Oath de Credwlitate, upon the Quantity of the Pr 
and would not pronounce Sentence thereupon , untill the time he by his 
Oath forefaid deponed, that the Profits extended to theQuantity, for the 
which the Summons was proven'; and this was found, albeit no Party De- 
fender compeared in the Cauſe. Actor, Belſhes, Alter. abſent, Gibſon 
Clerk. id. June 28, 1623. Lo. Blamyre: Feb. 28, 1624.Gladeftons contra 
Hamilton 5: January 26. 1628. L. Dram, 


Lo, Kilfth contra Balfour, January 14. 162 5; 

N an Action f Double Poynding, at the Inſtance of the Lord K lab; 
[| who was Debitbr to David Lennox in 500 Merks, conform to his Bond, 
for the which he was Charged, at the Inſtance of Robert Balfour, as Aſi 
made thereto, by the faid David Lennox, and which Affignation was lab 
mate upon the 18 day of June 1623: And which Charges were Suf: 

ended by the Lord Xi#gth, upon Double Poytding,as being diftreſt thers 
ore, on the one parts by the Alligney, and as being diſtreſſed on the it 
cond part, by John Abernethy in Glaſgow, who had Arreſted the Maney i 
the Lord £iljy#h's hands, ro be made forth-command to him, for ſarisfyi 
of a Debt owing to Abernethy by Lennox; and that his Arrettmetit was Exe. 
cute the ſame 18, June, 1623. Which is the vety day of Balfours Tntims- 
tion of his Afſignation, The Lords preferred the Afﬀgney to the 
Arreſter, becauſe the Arreftment being made, the faid 18 Jute, 1623, no 
further Diligence was done by the Arreſter ſenfine, whereas the Afſig 
upon his Bond, Aflignation and Intimation, had raiſed Charges of Horn- 
ing, and being drawn in Queſtion, and defired to be diſcuſſed in this Suſe 
penſion, and Double Poynding, he could do no more exact Diligence z 
the other Party never having raiſed any Charge, or Summons ſentine, to 
make the Money furth-coming to him, upon his Arreſtment, which naked 
Arreſtment the Lords reſpected not. Actor. per ſe. Gibſon Clerk. Yid. 


Janugry 26, 1625, Andrew Conper: January 28, 1625, Lo. Kilfgtb; 
February 14. 1623. L. Saltcoats, 


Stuart Contra Main, Fanuary r5, 163 Fo - 


an Aion. berwixt Mr, Lewis Stuart contra Main and Smith, The. 
Lords tound, that Corns growing upon any Ground, Set by the Maſter 


of the Ground,to a Tennent, where the ſaid Corns ater the Shearing are 
trauſporred off che Gjound whereon' they grew, ed another Ground, oy 
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not: Hypothecat tothe: Maſter for chat years Fatty, by any priviledge or 
Cobines of Prelation, which might 'make the Maſter de ok erred 
toany other Creditor of that Farmorer,ih caſe any-other Creditor 'dvigrearer 
Diligence by —_— or Arreſtins;' ve brherways than rhe Maſter of the 
Ground doeth z at in ſach-Cafes'where the Totns are off the Gtound 
whereof they grew, the” Maſter for his Farms hath no' priviled&©giot''pre 
ference to another eotmmon Creditbr,except for (6 much as he tnzy-chaim b 
aay more timely add lawful Diligehee'd6ne by him, than by another Credie 
tor, albeir the Queſtion be moved for that years Fartas and: Corny'of that 
fame Cropt'; for the prerogative granted to the Maſter of the Ground, is 
only coinpetent and ſuſtained, when the Corns of thar Cropr'=e fading 
upon the Ground of the Lands, whereon they grew, and for-the' whith the 
Farms are addebted to the Maſter, Ador. Creig, Alter, Start & Cheap, 
Gib[on Clerk. OY 
This Decifioh was imtiediatly Rayed, and no Tiiterloquitor paſt rhere2 
bpon, and that Matter ended by Submiſſion z; bur the contrary is decided 
berwixt Hay and Keith, 25 Fuly 1623, and 3 Feb, 1624, atid #lt: March 
1624, Sit Fohn Carnegie, ines diet | 
Watt contra Dobie, Finwary 18.,' 1625,  *- | 
1X an Aion betwixt Watt and Dobze, tor Regiſtration of an Obligation, 
made by umquhile Sit #eber# Dobie, whereby he was oblig'd to pay to 
one Watt a Sum of Money at a Term, and failzieing of Watt by Deceaſe, 
to pay the ſame to another perſon deſigned in the Bond, and to. his Heirs, 
with ten for each hundred for the Annual thereof, ſo long as -it ſhould be 
unpayed which Bond being defited to be Regiſtrar at the inſtance of that 
ſecond perſon, mentioned in the Bond, the firſt perſon being deceas'd; 
The Lords ſuſtained the Aion at his inſtance, and found, that the right 
of the Bond, and Sum therein contained, pertained to him z albeit it was 
alledged tor the Defender, thar ſeing-the firſt perſon in the: Bond, lived 
after the Terth of Paythent appointed by the Bond, and that the deftin- 
tion of the ſecond perſoh therein-contained, | depended only, and: would 
have taken effe& only,ift cafe the firſt perſon had died before the Term a 
pointed by the Bond,for payment of the Sum; who living thereafrer, the 
right of the Surn ought to appertain to his Heirs or Executors, atid not to; 
the alledged fecond perſoh ſubſtiture in the Bond, who now purſes, Whicle 
alledgeance was Repelled by the Zords, and the Sum found to appertain to 
the perſon ſubſtitute, as ſaid is. Sror Clerk, Yid. 21 Decemb, 1626, Execu- 
tors of Fames Brown, 15 Fannary 1630, Thomſon, 26 Fune 1634, Reith, 
48 Faly 1636, L, Talialen, | | | 
, This Deciſion appears to be dire contraty eo the Decifion in the AQi- 
on betwixt Mr, Fobn Leith and L, Balnamoon, whereot mention is inade 
22 February 1623, 


«: ._ +. Elphingſton contra Guthrie, Fanuary 20, 1625, IS a 
IN an Action of Removing purſued by E/phingſton of Selms againſt Bethis 
| Guthrie, The Lords found the Seafin produced by the Purfter for his 

Title, not to be a ſufficiet Right whereupon to ſeek Removitg apon' rhae 
Warning and, Title, becauſe the Seafin was given by vertne of a Precepr-of- 
Clire Conftat of the Superiors, which Precept and Seaſin wete borh atrer.the 
Tetm,betore the which the Warning was made, ſo that he /neirher being 
Sealed betgre the Ter, nor obtaining the Precept beforaghe fame, he had. 
ho right,in his perſon ro, Watn z _ and albeit the Seafin 'was given to him, 


contottn to the Precept toreſaid of Figs Fooſed, as Heir to his Proteſt 
”Y 
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and. t6-'thereby. the ' Purſyer Replyed, that the Riphe which was hig 
Brothers perſon,and whoſeiSeafin of the Lands he produced, was tran{mitteg 
in the-pesſon,of the Purſues as his Heir of Bload,and ſo.thar the (ame ſhoulg 
be; drawn back 'to-the time ot his Brothersdeceaſe, . This was natielpetted, 
but Repelied; beeauſe-che. Precepr,of Clare Conſtar, which was the Groung 
of; theSegfin,' would aeverimake the Purſyer;Heir:ta his Brother, waluayly 
40 prove him-Heir to. him ave, albeiz it was enough £0: prove againſt hig 
a(ſ/t 3498 albeir the-Seafin, by, vertue. ot the, Precepr; of Clare Cortuy 
mightbe:qnough;to.maintaia the perſon (0 Tniett 10 Poſſeſſion of the Lands, of 
£0 giyg-him-Attion-againſt-any, who; had Right flowing from tha Author, 
yet,kbg Lords 4gundy that ſuch Sealins will not tu:ofh Actions co them fox 
any 0th thing, whech they might (eek! active, as; Heirs thereby+to their 
Predeceſqysz+ but the Lorgs finds, - that4t this Seaſtn bad proceeded upon 2 
Rerour, lawfully Serving any perſon Heir to their Predeceſlor, .alþeir the 
Seafig ia}lpwing thercugos,beatrer'the Tem of the. Warning, -yet that the 
ſameought.to be drawn; hack, and would-in: fuch Caſes: ſuſtain Purſuits of 
Remoying moved thereupon. Gibſon Clerk, Y1id.. 5..March 1624, Cup 
ninghame, 22 March 1626, Davidſon. 13, & 25 November '1 623. Marſha 
contra Marſhall. 20, Nopemb. 1624,-L+ Lazg. 18 Fuly 1626, Wallace con- 
tra 'Tennents, 1.4 Decemb, 1626, Calderwood contra Smith ,_._ 
4 4 |,*: ' Ronalg cofitra Strayg, Fannary 224 1625; it L 
Sobel:Rowald Relict of: David Ritchie being Degerned to remove from a 
'$ Bake houſe in, Edinburgh, at-the inſtance of Strang, tor null Defence, 
purſues for ReduQtion of that Decrget of Removing, upon this Graugd and 
Reaſon, which the alledged would. haye aſſoiizied trom the Removing, to 
wit, becauſe ſhe and her umquhile Husband torelaid - David Ritchie, hada 
Tack. of the Bake-houſe Set to them, tor a certain, Duty, for certain years 
thereatter 4 which years; albeit they were all expired betore the Waning, 
whereupon:Removing was obriined;; yet before the expiring thereot,giver 
years,..Fohn Towng, and: Strang his Spoule, Setters-ot the (aid Tack, by 
their Bond bearing, © them to have, borrowed a_Sum of Money trom th 
© ſaid amquhile David Ritchie, and the ſaid Purſuer his Spouſe, and whic! 
-< they bound-them to,tepay to. the faid Davzg,.,and his faid Spouſe, an 
© the longeſt liver, of them, and their, Heirs, Executors, and Aſſigneys; a 
© the; Term therein appoinred,z and tailing thereof, they were contented 
<* that the ſaid umquhile: Davidg- and the ſaid Purſuer. his Spouſe, ſhold 
<.bruik the aid Bake-houie, ay and while they. were repayed of. the faid 
* Sum, borrowed as (aid.is 4 for payment of the. fame Duty, contained,ig 
* the ſaid preceeding Tack,det:|king always,and teraining in their. own hand 
* our of rhe: Duty: of the Fack, - as much: as was;<ffeirand to the Agnual of 
.« the-ſaid, Sum borrowed.in the Bond, Likewiſe they conſented, that ir 
Bond ſhould be to them as {uthcient as a Tack, conform to the, which Tac 
and Bond, the Husband was in continual poſſeſſion during his lifetime z 
and ſince, his deceate, 'his Relit, now Purſer, had continued the ſame 
poſſeſſion, which (be alledged ought to be found, that lawfully ſhe may retain 
the ſame,ay and while the Sum be payed, This Reaſon was found Relevant 
to Reduce. the Decreet, and che foreſaid Bond was found a good Title, to 
maintain, this Purſuer againſt the Removing; and it was not found ro be a 
naked perſonal Bond, but that it was a real Right, whereby the Purſuer 
might lawfully bruik, ay and while the Sum were payed z neither was this 
alledgahce reſpe&ed,pr poned for theExcipient,who alledged, that that Bond 
Ought nor to milicate ag1:oſt him who was a ſingular Succeſſor,' and had for 


great afd ofetous Caules acquited the Heterable Right ot chat Latrd;'and was 
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Infeft therein, but that the ſame ought only to produce warrandice, orother 
Execution againſt the Parties , who would be obliged to fulfil the Bond, 
nd who made the ſame; Hhkeas he alledged, that that Bond could not be 
found a real Right, not being an Heretable Right, -and that it could not 
be found as a Tack, ſeing it had not acertain defined ſpace, for the 
whict! it ſhould laſt, and at what time the ſame ſhould Expires but wasin 
effe&t Perpetual, and fo ſhould not be reſpe&tcd as a lawful formal Right, 
to exclude a ſingular Succefſors and fo much the rather, by reaſon that the 
fame wasa Bond uſurary, appointing the Purſuer to retain out of the Dutie 
of the firſt Tack, for the Annual of the money lent by the Bond, twelve for 
each hundreth, which made the whole Bond unlawful; and alſo it was al- 
ledged, that this Purſuer, being the Reli& of the Husband, to whom the Bond: 
was given, could not be heard to purfue upon this Bond, nor cloath her ſelf 
therewith, ſeing ſhe will not have Right to the Sums lent in the Bond, but 
falls under the Husbands Teſtament, and pertains to his Executors, and ſo 
ſhe cannot have Right to Bruik thereby : all which was Repelled, and the 
Bond found a real Right to maintain the wife in Poſſeſhion, while the Sum 
were Payed to any, having Right to receivethe ſame; ſeingby the Bond it was 
ſoprovided, that ſhe ſhould retain the Pofſeflion; and ſeing the Bond bore 
the Clauſe forefaid, that it ſhould be als Sufficient as a Tack: And whereit 
was alledged, that the Bond was Perpetual, wanting a certain time of Iſh 
It was alſo Repelled, by reaſon albeit ithad not therein a preciſe Determinate 
time ſpecially, yet it had a time of Iſh, viz. at the payment of the money, 
ſicklike as in Tacks Sett in Wodſetts, during the none Redemption, which 
has no other certain ſpecial time of Iſh but Indefinite, when the Tacks-man 
pleaſes to Redeem; and this Right was found good, to defend againſt a 
ſingular Suceeflor ficklike as againſt the Granters ſelf , if he had been Purſuing 
Removingz and where it was alledged to be uſurary as ſaid is. - The Lor 
Reduced the proportion of the Annualrent only to Ten for each hundreth,. 
and the ſaid Bond had a ſpecial dutie therein inſert, and fo differs from the 
other Deciſions, here marked ARor Hope & Mowat. Alter Beſhes & Ler- 


month. _ Hay Clerk: Vid, Fuly 13, 1631» L. Muckall, July 2, 1624. 
Mitchelſone and Law , | ; 


| Fairits contra Johniton, Jamnary 26, 1625, Woes 
N an AGtion berwixt Fairies and Johnſton, a Decreer Arbitral being 
quarrelled by the Partie, who was Charged for obtempering of the ſame 
upon this reaſon, becauſe the Submiſſion, which was the warrand of the De- 
creet , was Suaſcribed by two Nottars for the Parties; And there was only 
three Witnelles inſert therein, whereas the AR of Parliament requires fout, 
and ſo the fame was null, and conſequently the Decreet 3 which reaſon was 
not reſpeCted, but the Decreet, and Submiſſion notwithſtanding thereof, was 
found ſufficient, and ſuſtained, becauſe the Decreet was filled in upon the 
Blank, upon the back of the Submiſſion , which Blank was Subſcribed By 
the ſam- two Notrars, for the ſatne Parties before five witneſſes, and which 
Blank was Subſcribed at the ſametime, when the Submiſſion was Subſcribed, 
and ſo, was reptit'as wnicxs actus, and conſequently nogyto come under the 
A& of Parliament, for want of that Perfe&ion requiſit, of four witneſfcs, 
Actor Beſhes. Alter Burnet Junioy. Gibſon Clerk. . 


' -.....__ Comper contra La, Halton, Fodem die, | 
[ an Aftion betwixt 4ndrow Copper, and the Lady Halton, as Executrix to 


| her husband,' tor payment of a Debt owing by him to the Purluerz 
It being Alledged, that ſhe could not be conveened as Executrix, becauſe 
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the whole free Gear inthe Teſtament was Exhauſted,by lawful Sentences, te 
covered againſt her by the Defundts Creditors, for juſt Debt owing to the 
and whereof ſhe had made Payment before the intenting of this Purſyjr 
This Exception was found Relevant to liberat the Executrix , albeit it wa 
Replyed by the Purſuer, that lang before the Payment made by her, and be. 
fore the Sentence obtained by rhe Creditors againſt her, this Purſyer- haq 
Arreſted the Defunas wohle Goods in her own handsg which Arreſtmene 
being ſo Execute againſt her ſelf, put her i» als fide, to have misknown 
the ſame, or to have made Payment to his prejudice; for albeit ſhe coulq noe 
imped the obtaining of the Sentences by che Creditors, yet ſhe necdedno; 
to have made Payment, but ought tohave Suſpended upon double Poynding, 
againſt all the Parties, who made any Claim againſt the DetunQs Goods; In 
the which Proceſs this Purſuer bchoved to have been called, and wherein 

he would have gotten his proportion of the Gear, effeirand to his Debt, 

which not being done by her own default, that voluntar Payment made hy 

her cannot picjudge the Purſuer: This Exception was found Releyant, 

| to liberate the Execcutrix, notwithſtanding of the Reply; and the Payment 

made by her was Suſtained, notwithſtanding of the preceeding Arreltmeny 

Executed againſt her betore the Sentence: which Arreſtment the Laygy 

found could not put her is zala fide, in reſpctt that nothing followed there. 

upon; And that no Puzſuit nor dil;gence was moved thereupon, at the Pur. 

ſucrs Inſtance at any time preceeding her Payment, for the naked Arreſt. 

ment, without further diligence, would never have hindered the reſt of the 

Creditors, to have obtained Sentences, and ſo cannot be a hinderance to the 

Exccution thereof, and ta make Payment conform thereto. AQor, Ler. 

2:0nth. Alter vcot Clerk. Fid. June 14. 1625. betwixt thir 

ſame parties, Jar. 14. and 28,1625, Lo. Kilſyzth, Decem. 5, 1626, Jefira 

countra Gray. 


Livingiton contra Abernethie, & Lo. Kilſyth, Fan, 23. 1625. 

N an Action bctwixt Livingſton contra Abernethie and Lo, Kiljth, where- 
{| of the Caſe was, that the Los. Kil/th being adebted toone Lexnox in the 
Sum of 500. Merks, to which Sum Lennox makes Balfour his Aſſigney, 
And in the Aflignation it 1s expreſt, that it is mage for Suns of money 
adebted to him by the Cedent , and which Afignation is Intimat to the Lo, 
Xilſjth, and that ſame day of the Intimation it is Arreſted by Aberneajy 
Creditor to Lennox, conform to his Band, which Band was long before the 
Date of the Aſlignation made to Balfour, upon the which Arreſtment 
and Aſſignation ſo made by the ſaid two Parties, the Lo. Kilgth Suſpends 
upon double poynding, wherein the two patties Compeirand, and diſputing 
which of them had beſt Right to the Sumy the Arreſter alledged, that he 
- ſhould be preferred tothe Athigney, in reſpect of the Bond for Debt owing to 
'him before the Afignation, and that he offered to prove, that his Arreſt- 
ment, albeit Execute the ſame day ofthe Intimation, was yet Execute that 
day preceeding the hour and time of the ſaid [ntimation, and ſo was before 
the Intimation affected to him, by his Arreſtment, as, a lawfull Creditor 
verified by the Bgnd produced, whereas the Aligney gught not to be pre- 
ferred, there being no preceeding cauſe in Writ, before the Afſignation 
extant, which might conſtitute the Cedent Debitor tothe Aſſigney, and (o 
the ſaid Aſſignation fell under the Statute of Dyvorie, ſeing it is made in 
his fraud and prejudice, who is a true and lawfull Creditor, and done tg a 
Conjunct perſon, the Cedent being the Affigneys fiſter Son, and no Writ being 
extant to qualifie the Cedent his Debitor, and the Cedent being otherways 
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alcogerber unanſwerable to pay the Arreſters Dzbt, being now Fugitive, and 
the Aſfigney having acquired beſide this aſſignation, all other Means and 
Eſtate, pertaining to the Cedent his Debitorz This alledgance was Repelled, 
and the Afligney was preferred to the Arreſter, becauſe the Arreſter had 
nut done any more Diligence upon the Arreſtment, and the Afſigney had 
charged upon his Afignation, albeit the Arreſter alledged, that he could do 
no more diligence, feing immediatly afcer rhe Arreſtment, the Lo, Kilſzth 
had drawn in the matter, by Suſpenfion and double poynding, the depend- 
ance whereof made all further Procels and Charges to ceaſe, which was not 
reſpeQed : And the Lords found, that it was ſufhcient tothe Alſigneyto quali- | 
fie the cauſe of his Aſſignation viz, that it was made to him, for ſums owing 
to him by the Cedent, by the Afligneys own Oathz which Oath of his the 
Lordsr found, Sufficient to inſtruct the Debt, and cauſe of the making of 
the 4iflignationy and found , that it was no ways neceſlary to in(truCt, or 
qualifie the ſame by any preceeding Writ, made by the Cedent to him; but 
that it was enough, and ſufficient, it he ſhould (wear by his Oath, that he was - 
addebted to him at the time of the Aflignation in as great Sums, as the Sum 
whereto he was Aſſigned, and Repellcd che Alledgance proponed for the 
Arceſter,in reſpe& thereof, Attor. per fe. Alter. Nicolſon elder & Primroſe. 
Gibſon Clerk. Vid: 14 January 1625. Betwixt the fame Parties, 22 Fan, 
1630. Mark Ker, 6 March 1632. L. Garthland, 

Nota. This Deciſion is contrary to that m2de betwixt Duff and Kelie, 
23 (March, 1624. And to another betwixt Toung and Denniſtorn. 12 Feb: 
1622, and the caſes there noted. 


Stuart contra Bruce, Feb: 4. 1625. 
N a Suſpenſion at the inſtance of Stuart of Currie in Orkuay; a- 
\ gainlt Andrew Bruce of Balwharg, for Suſpending of the Charges Exe- 
cite againſt the (aid Stuapt, whereby he was Charged to pay a Sum of Mo- 
ney, upon a-limple Charge of {1x days, conform to his Bond, conſenting 
that Letters ſhould be ſo-direR 3 upon the which Charge he was Denounced 
to the Horn3z which Letters were defired to be Suſpended , becauſe by 
the 25 A&#,t6 Parl. Ja. 6.4nno 1600.1t was ordained,that no Letters of Hor- 
ning be diref againſt perſons dwelling be-north Dee, upon ſhorter ſpace than 
15 days,and which if they. are otherways uſed, the Hornings thereupon are 
declared null - Which reaſon being canlidered by the Lords, they found 
the Horning, null, becauſe the  Clarge of Horning. was not. Execute con» 
form tothe A of Parliament foreſaid, upon 15 days, the Party Charged 
dwelling in Orkzay : Albeit it was anſwered by the Charger, that the AR 
of Parliament militatnot in this caſe, which only was intended for Charges 
to be given to Pagxties for their compearance, and for citation,and ſuch other 
Charges, which had no Warrand of the Parties own conſent, as theſe which 
palt upon Obligations conſenting to ſuch Charges, and authorized with 
Sentence interponed thereto: For it was alledged,*that the preceeding Fa&t 
and Deed of the Party, whereupon theſe Charges depended; ought to ſu- 
ſtain the ſame, and that he might have diſpen(cd with the ſaid AR of Parlia- 
ment, if the Ae had militat in this caſe, to which the ſaid .A& could nat 
extend,” as might be evident by conſideration of the Narrative and intent 
thereot 3 notwithſtanding whereof the Horning was found null, in reſpect 
of the faid Act of Parliament, - which was found to extend toall Charges of 
Horning, without exception. ,AQor. Azton, Alter, Hay Clerk, 
| . Comper contra La. Haltoun, June 14. 1625, ... oo 
N anAection of Regiſtration purſued by. .4ndrew Comper, againſt the La- 
dy Haltoun, as Executris to her Husband, who was Debitor to him-m 
| the 
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the Bond, which he craved to be Regiſtrat againſt her as Executrixz yg 
compearing, defenced her ſelf by a Sentence of E.xoneration, The Py. ! 
ſuer Replyed, that that Exaneration could not be ſuſtained againſt him, bg. ] 


cauſe he was not called thereto, he being a lawful Creditor, and his Debt de! 
intimat to her before the Summons, whereupon the Sentence of Exoneratis an 
on proceeded, in fo far as before her ſaid Summons and Citation, he had Ar. Di 
reſted in her hands all the Goods and Gear which ſhe had of her Husbangy: G 
to be made forth-coming for ſatisfaction of that Debt contained in that Obli. for 
gation, which Arreſtment was Execute by vertue of Letters raiſed ypgg in 
that Bond, and ſo ſhe was in mala fide to ſeek the ſaid Exoneration, except hi 
that he had been called thereto with the reſt of the Creditors, his Debt he. 01 
ing notified and intimat to her by the ſaid Arreſtment. This Reply was found tt 
Relevant, & the Decreet of Exoneration,and payment made to the Creditors, W 
of theDefuns whole Goods,conform to their Sentences, was not ſu Rained,jn b 
reſpect the Purſuer was not called with the relt of theCreditors theretozand in 
theLords found theArreſtment toreſaid a good and ſufhcient Intimation of his al 
Debt, which was ſuſtained to put'the Excipient in mala fide, to have pro- t 
ceeded in her Exoneration, without citation of him as a Creditor, albeit if 
when the ſaid 4rreſtment was raiſed, the Defunct who was his Debitor, k 


was deceaſed before, and no Sentence was given agamſt him, neither was 
there any Dependance or Aion intented, either againſt himſelf, or agamf 
any other upon that Bond, when the ſaid Arreſtment was raiſed and- exe. 
cute, which of reaſon ought to be theground to ſuſtain the Arreſ\ment. Like- 
as he had done no diligence upon the faid Arreltment, but that the reſt 
of the Creditors having uſed greater diligence, and obtaining Sentences, 
ſhe alledged that ſhe was in bona fide topay them conform to their Diligen- 
ces and Sentences, and had no neceſlity to know the Purluer, who did no 
furtherupon his Arreſtment,which was Repelled, and notwithſtanding there- 
of the Arreſtment was {uſtained, as a ſufficient ground againſt her,to put her 
in mala fide to have fought Exoneration , without calling of him, albeit 
there was no Sentence upon the Bond, nor yet dependance thereupon; and 
albeit the Arreſtment was not Execute againſt the Party who was bound in 
the Bond, but againſt his Relict and Executrix, which was found ſufficient, 
Acor. Mowat, Alter. Cunninghame, Scot Clerk, Vid: 26 Jan, 1625, be- 
twixt the ſame Parties, 22 March 1628, Pat, Eleis, 2 Decemb., 1628, Lyk, 
12 July 1525, Troup contra L. Herreis, 5 March 1628. Binnie, 


Ly Kinaldie contra Kaldie, June 17. 1625. 

| by a Suſpenſion at the inſtance of Aiton of Kinaldie , for Suſper ding of 

Charges Execute agaiaſt him. at the inſtance of one Kaldie in Kirkcaldhe, 
for payment of a Sum contained in the Suſpenders Obligation, whereof a 
reaſon was founded upon payment of 200 Merks, and a Diſcharge produced 
Subſcribed by Kaldie for proving thereof; this Diſcharge was not found 
ſufficient, becauſe there' was no Witnelles infert therein, and fo the fame 
was not ſuſtamed, in reſpeR of the AR of Parhament Fa: 5, Pard: 7. AF 117, 
Ordaining that no Faith be given to Evidents or Writs wanting Witneſſes 
and albeit the Suſpender offered toprove, that the Writ was Subſcribed by 
the Charger, by the Witneſſes who were preſent the time of the Subſcribing 
thereof, and at the very date therein inſertz yet the Zo#dr would not ſuſtain 
the ſame, becauſe the ſuſtaining thereof was alike, as if it were permitted to 
prove payment of 200 Merks contained in a Bond by Witnefles, which isnot 
admillable of the Lawy ſo the Letters were found orderly proceeded. Ador, 
Aiton. Alter, cMcgill. Gibſon Clerk, Fid: 8 July 1623, Shetiff of Cavers, 
Where theſame was done-3. & 22 Jatwary 1635» Bell. | 
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Brown contra Hudelſione, Eodem die. = 
N an AQion of Spulziation of a Kow, purſued at the inſtance of | 
] Brown, Miniſter at againſt one called HydeliFone. . The Defen- 
der proponed this Exception, that he had Poyrnded 8 or 9 Oxen and Kine, 
among{t the which the Kow Libelled was one, from one Grier, who wasthe 
Defenders Debitor, conform to a lawful Sentence obtained againſt the ſaid 
Grier his Debitpr 3 which Grier had the ſaid Kow, with the other Goods 
foreſaid, Poynded by the Defender,in his poſſeſſion the time of this Poynde 
ing, and by the ſpace of two years preceeding the ſame, Paſturing by 
him upon his own proper Ground, and uſed in all manner of Deeds as his 
-own, during the faid ſpace, by Milking, Grafing,and Herding,. and uſed 
the ſame as the reſt of his Goods were uſed, and {o alledged Abſolvitor g 
which Exception the Zords found Relevant, not only to Eleid the Spulzie, 
but alſo to Elerd the delivery again of the Kow, for the which the Purſuer 
ſiſted Rei vindicatione, though he paſt from all Spulzie,violence,and Profits; 
and albeit the Purſuer Replyed, that the Exception might have appearance 
to put the Defender iz bona fide, and to aſloilzie him from violence and. 
ſpulzie, yet it ought not to be ſuſtained, to free him from delivery of the 
Kow to the juſt Owner, ſeing the Purſuer offered to prove that the Kow 
was Bred and Calved by his own Kow, upon his own proper Ground, and 
after the Calving was detained and Paſtured upon his own Ground, while 
ſhe was two years old, and then ſhe was put in Grafing to Greir; and albe- 
it ſhe remained with Grier two years, yet that was not enough to make the 
Purſuers juſt Right to the Kow to become extin&, and to eſtabliſh the 
Right thereof 1n the perſon of Grier , who had only the keeping ofthe 
Kow to be Grafed, and thereby to make the Purſuers Goods to be ſubje&t 
to pay another mans Debt, to whom they belonged not ; notwithſtanding of 
the which Anſwer, the Lords ſuſtained the Exception of Poynding to libe- 
rat the Defender, not only from the Spulzie and Profits, but alſo from the 
delivery of the Kow, whichthe Lords found to come under the Poynding, 
as Griers, Kow, 1n reſpe&t of bis two years poſſeſſion forefaid, as the Excep* 
tion foreſaid bears. | | 
This Deciſion was hardly thought of by ſome,who were of opinion, that 
in Rei vindicatione, the Pugſuer who was Dominns rei ablate, poſſi rem ſuans 
vindicare a quocunque fuerit poſſeſſa, que actio datur contra quemrunyue poſſeſſo- 
rems, etiaue cum titulo poſſidentem : And as Grier the Haver of the kow, trom 
whom the Excipient Poynded the fame, could not have ſold the Kow, nor 
diſponed or given the ſame to the Defender, for payment of any part of the 
Debt owing to him,quia domininx,quodiquis non habet non poteſt in alium tranſ- 
ferre, &- nemo plus Juris poteſt in alinim tranſferre, quam ipſe 'habet-;, even to 
none could.Poynd from him,that which was not his own: And by the ſuſtain- 
ing of this Exception, it would appear, that no perſon who leaves any part. 
.of his Goods in athirdperſons bands upon truſt, if he ſuffer the ſame tv 
\remain two-years, but'he tines his Right thereof, if the” ſame be Poy ndetl 
-for that third.perſons'Debt, which is conſiderable in Goods hid in Paurid, 
or Steelbow- Goods, or in Goods put i## depoſito, or ſach/ like 3 and that for 
'two years poſleſtion the Poffeſlor ſhould be counted Proprietar and Owa- 
er : But ifs chis-caſe:the:lLords reſerved ro the Purſaerhis ARion againſt the 
perſon. who received;his'Kow, for reſtitution of the fame; whereih the 
Lords found that he was'not,; neither {hovld be prejudged, by admitting of 
the foreſaid Exception; and that the like ought to bedone when the like 
caſes. o&curred, AQors Hope: Alter, Cunninghame, Haz Clerk, FYid. 24 
Novemb. 1624. Ker contra Turnbull, Fid, plira in my other Notes, 
Fol, 35. Page 1 © L. Mar 
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| L. Hurdeſtonn contra Baillie, June, 21. 1625. 


' A N Improbation being purſued by the Lot Mardeitoun againſt Mr, James 
A Bailtie, for improving of an Obligation, wherein the Clerk of Regi- 


ſter and his Deputs being conveened,for produQion of the Principal Bond, . 


the ſame being Regiſtrat in the Books of Council ; and the Bond being 
produced by the Clerk; and the Party Defender being called,and not com- 
pearing, but being abſent, the ſaid Bond upon the ſecond Summons of con. 
tinuation, without further proceeding in the Canſe, was deCerned to make 
no Faith, and inſtantly was then cancelled in Judgment before the Lorg, 
at their command 3 the Reaſon was, becauſe the Party was twice Summon. 


ed to hear and ſee the ſame produced and improven; and albeit it wa, © 


produced by the Clerk, yet ſeing the Party Summoned, as ſaid is, compear. 
ed not to abide by the Bond, but was abſent; therefore the Lords decerned 
the ſame to make no Faith, and cauſed cancell the ſame, and found no ne. 
ceſlity that the Purſuer ſhould be urged,to proceed any further to the trya] 
ofthe falſhood thereof, nor that it was neceſiar to Summon the Defender 
to compear, and declare, and give his Oath, if he had juſt cauſe to uſe the 
ſaid Bond, and that he would abide at the ſame,as a true Evident,but found, 
that his abſence, and his not compearing after his Citation, by the Principal 
Summons of Improbation, and in the continuation by the ſecond Sum 
was ſufficient to infer the foreſaid Sentence. AQtor. Stwart. Alter. Abſent, 
Haz Clerk. 


| Wiſhart contra Falconer, June 23. 1625. 

Iſhart, Brother tothe L, Pittarro, being charged at the inſtance of 
Falconer, Brother to the L. Halcartown, to pay the Sum of 100 

Pounds contained in a Decreet-Arbitral, made betwixt thir Parties ; bythe 
which Decreet he was decerned to pay that Sum, 1n caſe he did not remove 
ſuch a Servant out of his company, named in the Decreet, and that he ſhould 
never receive him again in his Service,and if he failzied, to pay the ſaid Sum: 
this Charge being Suſpended upon diverſe Reaſons, one whereof was, that 
the Decreet was null, becauſe it proceeded upon an Actof Submiſſion, ab 
ledged made betwixt thir Parties 3 which AC was only Subſcribed by the 
Clerk. to the Juſtices of Peace of the Merns, and was not Subſcribed by the 
two Parties themſelves, to be a warrand to the AR of Submiſſion, without 
the which no Act could be made, whereupon Sentence could follow, This 
Reaſon was found Relevant, and the Decreet by way of Sufpenfion found 
null, for the ſame reaſon;notwithſtanding that it was Anſwered by the Chat- 


ger, that the ſame ought to be ſuſtained, in reſpect that it was a matter' of 


ſmall importance; and als in reſpeQgt the matter whereupon the Sentence 
is given, viz- For feeing ot Servants, and- Penalties depending there- 
upony. which is meerly proper tobe cognolced by the Juſtices of Peace, and 
thereforemight have been lawfully ſubmitted in that Court, and the Submi{- 
fion might be teſtified by the Clerk. of that Court, -and his At made there- 
upon, ought to be a ſufficient warrand: to ſuſtain the Decreety ' without 
the Subſcription of the Parties 5 which Anſwer was not admitted 3 but not- 
withſtanding thereof, the Decreet was found null, for tbe+ reaſon fore- 
ſaid, viz, That the Submiſſion | was not Subſcribed: by the'|/Parties. But 
thereafter the Submiſſion was ſuſtained, becaule--the!verity: thereof was 
referred to the Oath of the Party, who now Impu the dame, which 


the Lords tound ſufficient to be a Supplement to-ſuſtain the Submiſſion. Ac- 
tor, Belſbes, Alter. Falconer. Gibſon Clerks . o 0101111584 
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Viſcount of Stormont contra his Vaſlals, Eodem die, 
Declarator being purſued at the Viſcount of Stormomt”s Inſtance, a« 
'T'N gainſt one of his Vaſlals, for the Vaſlals Liferent of certain Lands,hold- 
en of him: The Lords found, that that Summons ſhould not abide Continu. 
ation, neither was it neceſſar that the Purſuer ſhould prove, that the De- 
fender held the Lands of the Purſuer 3 But that it was ſufficient to ſuſtain 
the Aion, that the Purſuer produced his own Seafin, bearing him tobe In- 
ft in the Lands ſpecially, whereof he craved Declarator, Which the 
Lords found enough againſt the Defender, who, if he were not the Pur- 
ſfaers Vaſſal, he might Diſclaim him to be his Superior, and thereby might 
free himſelt of this Declarator, In this ſame Proceſs,the Lords found Letters 
of Horning null, whereby a Perſon was charged to pay a particular Stent, 
impoſed by the Miniſter and Elders, and Seſſion of the Kirk, upon the Pa- 
rochioners, for intertaining of a Reader,and for not payment whereof the 
Perſon foreſaid being one of the Parochioners Stented, was denunced, Be- 
cauſe the AR of the Stenting, which was the Warrand of the Charge and De- 
nounciation, was not ſubſcribed by the Parochioners, and by this Perſon 
Charged particularly, without whoſe Conſent and Subſcription, the Mini- 
ſter, Elders and Seffion had no power to Impoſe any ſuch Burden, upon 
any of the the Parochioners, to burden either themſelves, or their Lands, 
and therefore found the Horning null, ope exceptionis. AQor. Hope, Alter. 
Oliphant, Hay Clerk, Vid. July 2. 1622, Carmichael contra L, Kilspindy, 
the ſame was alſo found de novo in a Declarator betwixt Colmeſly and 
L, Colding-knows., March 11. 1628. vil. March 24, 1632, L, Lochinvat, 
Pringle contra Ker and E. Hume, Eodem die, 
N a Reduction, purſued by Pringle, againſt Sir John Ker, and the Earl 
of Hume, for Reducing of Sir John Kers Right of ſome Lands of Cold- 


ſtreaw, upon a Reaſon Lybelled - Ty the ſame 3 and conſequently, for 
Reducing of the Earl of Humes ight, depending thereupon, and flow- 
ing from Sir John Ker, in conſequentiam. The Lords found, the Earl of Hume 
being Minor, ought not to be compelled to Diſput, upon this Reaſon, ſe- 
ing he Queſtion typ 4 kareditate Paterna, whereupon he ought notto be 
called in queſtion, during his Minority. And it being Replyed, for the 
Purſuer, that the priviledge of Minority, ought not to liayithis Proceſs, and 
that the Maxime foreſaid, viz. Qyod Minor nontenetur diſputare ſuper haredi. 
tate Paterne,; Militatsnot in this Caſe, for two Reaſons, Firſt, Becauſe his 
Right, nor his Fathers, were not primario, nor principally called to be pro» 
duced, and Reduced, but were deſired to be Reduced in conſequence, as 
depending upon Sir Joby Kers Right, which was principally quarrelled, and 
againſt the which Right, his Reaſon was conceived; and that the ſaid Axis 
om had place ons where the Minor was purſued,” when his Fathers Right 
was principally drawn in Queſtion, which not being here, the Proceſs 
ought not to be delayed, upon his Minority, 24 The faid Maxime had 

lace. only , where: the Minors; Father was Infeft in the Lands, which wer 

Corres 3 Sq that if the Father died, not, Seaſed in the Lands, an 
that the Minor was not Infeft.therein, as Heir to him, his Minority could 
not excuſe him, Theſe Anſwers were Repelled, and notwithſtanding of the 
ſame. The Lords found, that the Minor, during his Minority ,-was not 
holden, to Diſput *for albeit his. Right. was deſized: but to'fall +» conſequens 
tiam, yet it would take away, from the Myor, the Benefit, and Commo- 
dity of his Land,, which was alike, and als great & prejudice, as if his Right 
lad been principally Quarrelled, and 0 Father was not Sealed, 
| 3 - in 
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in the Lands when hedied, yet ſeing the Minor was Infeft in the Lands,anq 
was ſerved Heir to his Father,who had acquired the Right from Sir Job; Key 
by vertue of a Contra of Alienation,&conform wheretoghe was in Poſſeſf,. 
on,the time of his deceaſe albeit he was not Seaſed, yet it oughtto be zepute 
his Heretage, ſeing his Author, vis. Sir Job» Ker was Seaſed, whoſe Right 
was his Right, and the Minors ſelf being Seaſed, the not taking Seaſing þ 
his Father, ought not to make the Land to ceaſe; to be his Fathers Here. 
tage, and to be any Reaſon to debar the Excipient from the Benefit of the 
Law, competent to. him through his Minority : And ſo it was found by the 
Lords, for it behoved to be repute Heretage to the Minor, the Father bein 
the Conquelar thereof, and the Minor coming in the Right of the Langy 
through he preceeding Right acquired, and conqueſt by the Father; fo 
the Minor could not be-repute to have Conqueſt the ſame, which if hehaq 
done the priviledge of Minority would not have excuſed him, to have 
diſputed, if he had been quarrelled thereupon, nam Minor in conqueſiy z | 
ip/o fao, ſe ſuper eo queſtioilli fiat tenetur diſputare, quamois Minor ſit, Actor, 
Hiton & Nicolſon younger. Alter. Hope & Belſhes. Scot Clerk, Vid. Now, 
25. 1624. Hamilton contra ©Matheſon, July 14. 1626, Fohn Stuart, 


Town of Sirivling contra L, Orthill, June 24, 1625» 

NN an Improbation purſued by the Town ot Striviling, againſt the ILof 
QOrthif, and others Defenders, who were called tor production. of cer- 
tain Writs of ſome Lands, which Lands were not ſpecially contained in the 
Charter produced by the Purſuers, for their Title of the Purſuitz And the 
Defenders compearing, Alledged that the Purſuers Tile being a Chanex 
of that Burgh, wherein no mention was made of theſe ſpecial Lands,forthe 
which the Defenders were conveened, but only that the Lybel bore, Thit 
the ſame Lands were Part and Pertihent of that Burgage, the ſame ought 
not to be ſuſtained, .as a Title which” mjght force any Perſon,to produce 
to them their Special Evidents, ,of theſe ſpecial Lands, by vertue of a 
naked aſſertion” in the Summons, of Payt and Pertinent. This Alledgance 
was Repelled. And the Lords found it ſufficient to the Purſuers, being In- 
feft in their Burgh, with the Lands and Pertinents thereof, generally'to 
Lybel, that the Lands ſpecially Lybelled,” were Parts and Pertinents of their 
Burgh, which Title the Lords ſuftained, againſt the Defenders, who clad 
themſelves with noR ight"ih'their Perſon, which had a'probabllity to exclude 
the Parſuers from the Right to theſe Lands 3 neither found the Lords, that 
it was neceſlary to the Purſuers eo prove the Lands, to be Part: and, Per. 
tinent of their Bargh, in ingreſs litis 5 where the Defenders Alledged no 
Right in their Perſon, nor proponed: any Argument,” which might force 
the Purſuers thereto, butthe Summons and Aion was ſuſtained, uponthar 
Title, as Part and Pertinent, to force the Defenders, to take a day to pro- 
duce, they not alledging any Original Right, to the Lands, better thanthe 
Purſuers, SY m_—9T 
In this ſame Proceſs, the- Lords found the Charter foreſaid, a ſufficient 
Right to produce this ARion,' being a Charter granted by King Robert the 
Second; againſt which the Defenders Alledged, that the ſame could not 
re the Purſuers 4Gion'againſt them, being a Charter whereupon” ſea» 
n was taken, and that the: Purſuers were never ſenfyne, tior yet Seaſed.in 
any of the:Lands, or ochag canada it the ſaid Charter, which Allede- 


vi! 
ance was alſo Repelled,”'in reſpeR at that time” ofthe Charter, = | 
Robert the ſecond, Seafins were notih uſe,and ſenſyne, there is no _necell- 
ty of Seaſin, it being a Charter'of an uitiverfity, Ador. Hope. Alters Ailon, 
Hay Clerk. W. ; 
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Crawfurd contra Wallances Heirs, fume perth, 1625, 
; Minut of Contra@ being madebetwixt Fazance andCriwfurd of Bed. 
land, anent the Alienation'by Bedland, of ſome Lands to Wallance, 
tor the Price therein contained, which being left in the hands of the Not- 
tar, who Formed, and Wrot the fame, after it was ſubſcribed by both the 
Partics, Bedlavd Purſes for Produttion and Regiſtration of the Minut; 
in the which Aion, the Heirs of Vallance, who was the Party ContraQter 
but then deceaſt, being Conveened, Compeared , and proponed an 
Exception, that the Minut ought not to be Regiſtrar, becauſe. it was de-, 
politat by both the Partics conſent, in the Nottars hands, who wrot the 
ſame, to remain with him, while ſuch Conditions were pert:tted, by Bed- 
Land, which were appointed to be done, betwixt and aday appointed, 
by both the Parties to that effe&t ; and in caſe the ſame were not done, the 
Minut ſhould have taken no effeR, but the Parties to have been free there- 
of, which Conditions took never effe& 3; and this was offered to have been 
proven, by the Oath of the Nottar, haver of the Minut, and of the Wit- 
neſles inſert therein, which was Repelled, and only found Relevant to be 
proven by Writ, or Oath of Partie, for the Lords found it not reaſonable, 
to take the Depolitions of the Writer, or Witneſſes to deſtroy the Minut, 
ayainſt the conſent of the Partie, albeit many times, they will take their 
Declaration to Confirm a Writ,and for Corrobaration thereof, Lzcet D. D. 
aſſerunt initrumentur reprobari poſſe per neſtes omni ex ceptione majores Maſcard de 
prob.verb, teitis, 1n this Proceſs alſo the Lords ſuſtained this Aﬀtion,at the 
Purluers Inſtance, albeit the Defender Alledged, that he ought not to be 
found a Party, who of the Law can call for this Minut, becauſe, neither 
has he Lybelled ia the Sammons, nor is be able to qualifie, and alledge, that 
this Writ ever was in his hands, or became his proper Evident 5 without- 
the which he could have no Intereſt to Purſue therefore 3 which Alledg- 
ance was Repelled. In refpet the Writ called for, was a mutual Contract, 
ſubſcribed by both the Parties, after the $ubſcripyon whereof, any of the 
Perſons might purſue therefore, albert 1t had never been delivered; as is 
requiſit ina fimple Bond, which cagnot be called for, except it had become 
the Parties Evident, wn whoſe favour it was Conceived, etther by Delives 
ry, or Conſignation to that end, 2#z. to be dehvcred to the Party, which 
was not necellar in Mutual Conteafts, Agor, Hope & Howat, Alter, Stuart 
& Cunningham, Gibſon Clerk. id. January 22. 1624. Lermonth contra 
Alexander, Novem. 25. 1631. Lander con. Dowglas, and the Cates there cited, 


| contra Tune ult, 1625, | 
N an Aion of Regiſtration of a Contract of Marriage, purſued at the 
inſtance of | againſt ' -* who was Canrioner tor one of the 


Parties Contrafters, The Lords found the Contra, 1 far as con- 
cerned the Cautioner cenveened, ho ways obligator againſt him, becauſe 
it was not ſubſcribed by two Notrats for him, but only by one Notear, 
the ſame being a matter of 7" +) and therefore alſoilZted the Cay- 
tioner from Regiſtration, &c, Qor, Burnet, Alter, Davidſon, Scot 
Clerk, 7Yid, penult March 1626, Grieve contra Cant, 10 Decemb, 1630, 
Nisbet contra Newlands. 11 March 162B, Muir, © cy 


Falcoxer contra Wi urt, Eogorm die, is ng © 1 
N an AQton betwixt Falconer and Wiſhart, whereof mention is; made 
Fune 23, 1625. , The Lords found the Decreet Arbicral null, . becauſe 
:. by, che , Submiſfion,' both . Parties Claims, hixc |42de againſt. orheis, 
were (ubmitted, and'in the Decteet,. the Judges had decerned by they 
| ; &'4 f * vw 
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Sentence, only upon one of the Parties Claims, and the Claim of the 
other Party was not decided, but remitted to the Judge Ordinar ; which 
the Lords found-to be a caule, to make the whole Decreet null, ſeing the 
Judges ought to have pronounced Sentence upon the whole Matters ſub. 
mittedzand this not being done, that which was done in part, was not effectual 
to produce Execution, The Parties compeared as is there noted, 7gep 
Leciſum 19 March 1630, Stark, 


Goldmay contra Goldman, Fuly t, 1625, 

Oldman Daughter to umquhile William Goldman in Duniee, and her 
CG Curators, purſues Charles Goldman who was her Tutor, for payment 
to her of the Sum of 1400 Merks, which Sum Margaret Fack, Good. 
dame to the Purſuer, by her Bond, wherein this ſame Detender was 
bound as Cautioner to the Minor, for the {aid Margarer, was obliged tg 
pay to the Minor, after the deceaſe of the ſaid Margaret, and in reſpe& 
the ſaid Defender payed not the princiyal Sum to the Purluer, -alter the 
deceaſe of the principal Party obliged in the Bond, the Detender being 
Cautioner tor payment therot, as laid is , and being her Tutor, who ought 
to have done diligence to ſeek her Sums trom any of her Debitors, and 
of the Law who is obliged to have put the ſame to profite, cum numni 
as gg yon debeant eſſe otioſi, and conſequently who was tar more oblig'4 
etng her Tutor, and her Debitor, as Caurtioner forſaidg and therefore 
ſhe purſues the ſaid Defender tor-payment ot the ſaid principal Sum, toge- 
ther with the yearly Anualrent thereof ſince the time of the Detundts des 
ceaſe, who was principal Pa:ty oblig*dys which Annuals were acclaimed from 
the Defender for his Ceſſation to pay the Sum at the Tetm appoint- 
ed by the Bond, he being her Tutor, who of the Law ought to have 
employed the money to the uſe of his Pupill z and which not being done, 
propter ceſſationem & neeligentiam tenetur ad wſuras, This Adtion 
was ſuſtained by the Zords for the Profites, fince the Term of Paymett 
guar the Detender, propter ceſſationem, and for his negligence, to pay 
the principal Sum at the Term ot Payment in the Bond; Albeit the De- 
tender alledged, that the Bond bore no Annual, and that he was but a 
Cautioner, who had probable caufe not to pay the principal Sum, while 
he was interpelled or charged; far leſs ought he to be commanded to pay 
Annual,and how ſoon he was charged, he obeyed and mace preſent payment 
of the Principal, which ought to relieve him of Annuals; eſpecially (eing he 
was deſtiture of all relict off the Principal, tor whom he had payed, ſeing the 
Woman for whom he was Cautioner,by her Teſtament given up by her (elf, 
was not anſwerable to relieve him, tor her Debt was much more than: het tree 
Goods; and albeit he was her Tutor, yet it was excuſable to him;not tO 
pay Annual for that which he never got, but which he behoved to pay outoff 
his own Gear, without relief, eſpecially where the. Bond remained-ever 
with che Mother co this Purſuer, and her Husband, who yer hath che ſame, 
and might have interpelled him thereby in due time, ſo that ic cannot be 
compred his negligence, . This alledgeance was Repelled, and the Delen- 
der being Tutor to the Minor, and ſhe having no other T utar; way found 
ſubje& in payment of al! the Annuals, fince the Term ot. the Bond,ob ſo/amt 
Ceſſationem, to pay at the ſaid Term the principal Sum, albeit he was only 
Cautioner, and had no relief for his payment of the principal Sum, , and al- 
beir he was never interpelled, But the Lords found, after the years of 
| the Tutory expired, he was not ſubje& in any Agnual to the Mind, 
bur from the rime, the Defender was charged by the Purſucr, and her, Cura» 
tors, 4nd'not tor any Terms preceeding the Chatge, alter ſhe paſt her Tu- 
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tory, Actor. Nicolſon & Aiten, Alter, Hope % Ruſſel, Gibſon Clerk, 
Debentur Uſureex Conflitutione Severi & Antonini in Semiſſes, quando Tu- 
tor pecunias Minoris in ſuos uſus converterit, |, 1. Cod, de uſurs pupil, vel 
Slinenie ſt otioſas habuit, Apud nos indiſftinite conſuetudinarie tantum 
ſemper ſunt preſtande, Yerum Toure Civili etiam finito ge donec rationes 
Tutor reddiderit, Duod eft deciſum 24 Feb, 1627, Guthrie contra Guthrie, 


L, Raploch contra Tennents, -Fuly 2, 1625, 

N Aion was purſued at the inſtance of the Good man of Raplech a- 

A oainſt rhe Tennents of Letham, tor Poynding of the Ground, in (a- 
tisfa&tion of an Annualrent, diſponed our of the Lands by Hamilton of 
Letham, Heretor of the Lands, under Reverſion of a certain Sum of Mo- 
ney adebted to Raploch by Lethamy after the which Intettrment of the 
Put ſuers, the Detenders had acquired a Feu of the ſame Lands, which the 
Lords finding not to be (ſufficient, ro exclude the Purſuers Right and Ati- 
on, becauſe they being both baſe Inteftments, the Purſuer's being anterior 
was preferred, neither was the Detenders Right reſpeRed, albeit they al- 
ledged, that the ſame was clad with Poſſeſſion, and that the Purſuers Right, 
although prior ſome days to their Righe, yer not having Poſſeſſion, oughe 
not to be preferred to give-him Aion to poynd the Lands feued to them, 
whereot they had real Poſſeſſion, turther than tor the Feu-duty contained in 
their Charters, Which Alledgeance was Repelled, in reſpe& that the 
Purſucrs Right was prior, and that he had done all lawtul diligence which 
was requiſite to obtain Poſſeſſion, by intenting Aion to poynd the Ground, 
after the firſt Term was by-paſt, ſubſequent to his Intetrment, for thete is 
no ACion to poynd the Ground, while a Terms-duty. be owing, and the 
Term by-paſt ; tor betore the Term be by-paſt, and by-gone, he could 
not have any Action, and the Detenders being Tennents of the Ground, 
and ſo continuing Poſflcſlors thereof, as they were many years before,their 
Poſſeſſion cannot be aſcribed to their Infettment of Feu, to derogate any 
thing to the Purſuers prior Right and Diligence foreſaid ; thereafter the 
Defenders allecging, that the Purſuer had accepted a poſterior Righr from 
Letham of the fame Lands, whereout the forefaid -Annualrent was firſt di- 
ſponed, there being many more Lands both in his firſt and ſecond Rights, 
befi-le thele Lands teued ro the Excipients, after his firſt Right foreſaid; and 
after the Defenders Feu, whereby the Lands were diſponed by Zethaw to him 
under Reverſion, granted back again to Letham,containing a greater Sum than 
that whereupon the Infefement of the Annualrent was redeemable”; in the 
which greaterSum, whereupon the laſtReverſion foreſaid was granted,the Sum 
.contained in the firſt Security, for the which the Annualreat is now acclaim- 
.ed, was expreſly comprehended, and was a part thereof, by the which laſt 
Security the firſt Sum was in effe& ſatisfied to the Purſuer, andthe firſt 
. Security was abſorbed; and conſequently the Purſuer could not return, and 
deſire to poynd the Excipients Lands by vertue thereof. This alledgeance 
was found Relevant to afſoilzie theſe Detenders;for the Lords found,that by 
the acceptation of this poſterior Secority by the Purſuer, vis, 'by the mak+ 
ing of a Contra ,perte&ed betwixt Letham and him thereuponand ſubſcrib= 
ed by them, and delivered to the Purſuer, with a Charter conform chere- 
to, albeit he was not eaſed, which he might do when he pleaſed, in the 
which laſt Securiry the firſt Sam was compred, the Purſuer could nor mi- 
know,the fame, and return to Poynd'forche Annualrent'of the firſt Secu- 
rity, ſo-long as the laſt Contra 'ſtood' and remained in its own force, 
eſpecially ſeing in this laft Security;the Purſaer had acknowledged, that the 

. Excipicnts. Lands were difponed to them in Feu before, and bad pry 
| | F oblig'd 
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oblig'd him to procure the Renounciations of their Rights, and to delis 
ver them to Letham at the time of the Redemption of the Lands 3 and fo the 
Lords found, that the 7 porngna Security, wherein the Sum is comprehend. = ds 
ed, whereupon the firſt was granted, abſorbed the firſt, that he could nor th 
return thereto, ſo long as the laſt ſtands 3 albeit it wasalledged, that the la G 
wasnot effecual,becauſe before the ſame,all theLands were overburdened with ſp 
prior Wodſets, which exhauſted all the Profits and Rent of the Land. Ax, 
Nicalſon. Alter, Hope. Gibſon Clerk. Fid. ult, January, 1623. La, Dowhil, D 

13 Feb, 1624, Corke | 

| Porteous contra Elliot, Eodem die. 4 
N aReduQion betwixt Porteous and Eliot of Stobbs, the Lords found, that b 
an Inhibition ſerved upon a Moveable Bond, for payment of Sums tothe b 
Creditor, was a ſufficient ground of the Law, to reduce a wp Here. t 
table Difpoſition and Infeftment of Lands, granted by the Debitor, who wag h 
prohibited,after that Inhibition. Albeit it was Alledged for the Defender; ( 
that an Inhibition upon a Moveable Bond, whereupon no more had folg c 
lowed, there being no real Right, neither by Compriſing, or otherwa 1 
in the perſon of him who ſerved the Inhibjtion, whereby the Land might be I 
affeed to him,could not beſuſtained as apy ſufficient ground, whereupqn the 1 
Defenders real and Heretable Right of the Lands might be reduced 5 which n 
was Repelled by the Zords, feing the Zords found, that the Purſuer might t 
purſue ReduRion upon the (aid Bond and Inhibition, to the cffe& he mig t 
Compriſe, and that he might remove the impediment that would hinder hi 
Compriſing, or ſtay him to obtain a real Right, But it is to be mark 
that Inhibitions ſtrikes not againſt Moveable Bonds,and ſuch other Writs a | 
Deeds done anent Moveables, by perſons prohibite, after Inhibition, which 
are only (ubje& to Arreſtments, and Heretable Rights are ſubjeQ to Inhibiti- 
ons. Actor, Sardilands & Hart: Alter, Nicolſon. Hay Clerk. Yid.22 M arch 
1623.L.Braco contra, Ogilvie. 14 March 16264 L.Weſtraw contra Williamſon, 
Dr, Kixcaid contra Haliburton, Eodems die. 
N an Adin of Redemption betwixt Door Kincaid and Haliburtow, for 
] Redeeming of Lands Compriſed by Haliburton, and which were there 
after Comprited by Dr. Kincaid, apd who by vertue of his Compriſing, | 
and Legal Reverſton, intented the ſaid Redemption, In the which # roc | 
the Particscompearing, and Diſputing in the Cauſe, the Defender alledged, 
that the Purſuer ought to Exhibite and Confign the Sums, for the which he 
had Compriſed, together with a years Rent . the Lands, due to the Supe- 
rior, for admitting him bis Vaſlal upon the Compriſing, with the Expentes 
made thereupon, and Profits thereof, conform to the At. of Parliamen, 
Anno 1621, which being conſigned and given up to him, he was content 
to renounce the Compriſing, It was Antwered, that the Defender ought 
not to have the whale Sum conligned to him, whereupon Comprifing ws 
deduced, nor the years 'Dutie and Expenſes , and Profits foreſaids, in re- 
{pe that by vertue of his Compriſing, the Defender had intrometted with 
more of the Duties of the Lands, than would fatisfie him of all his Expen- 
ſes, made upon the deducing of his Compriſing, and far the fatisfationto 
the Superior, and all the profits thereof; and: als much as wauld- pay him 
the balf of his Principal Sum, conform to the Rental of the Land ; which he 
offered tg, prove was [ntrometted with by the Defender, by vertue of his 
Compriſing z and the Defendercontending, that this Tryal ought not to be 
taken in this way,but that thePurſyerought to purfut thereupon by another 
Action, and that he ought to be compelled to Exhibite the: Money befree 
the Lords, as 1s uſyal in all Redemprions, The: Zords found,” thar it: was 
competent 
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competent in this ſame AQion,hoc loco &+ ordine, to take tryal what quantity 
of theDuties cf the LandsCompriſed were Intrometted with by the Defen- 
der, and found no neceſſity to put the Purſuer to any other Attion, or fur- 
ther Proceſs tor the ſame 3 and als found, that it wasnot neceſlar to the Pure 
ſuer now to Conſign the Money, to remain idle in the Clerks hands, in re- 
ſpe& that the Proceſs would depend and ly over upon the Probation to be 
deduced by the Purſuer,for verifying of the Defenders Intromifſion with the 
Duties of the Compriſed Lands; betore the event of the which Tryal , nei- 
ther could there be any Sentence given in this Proceſs, neither could it be 
certain, how much thePurſuer ſhould Conſign:But before Declarator ſhould 
be given to him, The Lords found, that he ſhould Conftign what ſhould 
be found reſting unpayed to the Defender ; and in the mean time, during 
this dependance, the Defender might keep poſleſſion of the Lands, whereby 
he had noprejudice, In this Proceſs alſo the Lords found, that nothing 
ſhould be imputed to the Defender, as payment to him ot any part of the 
Sums, except ſo much ofthe Duties of the Lands Compriſed, as was really 
and actually uplifted and intrometted with by bim; and the Lords found it 
not enough,to burden the Compriſer with that wherewith he had no actual 
Jntromiſhon 3 albeit it was Alledged by the Purſuer,that what=ever he might 
have Intrometted with by the Right of his Compriſing, it ſhould be aſcribed 
to him as payment of his Debt pro zanto, ſeing he having the Kight to meddle 
therewith, no other perſon could take up the ſamez and his omitting to 
meddle with the ſame,ought not to cauſe the ſame be loft, and ſo prejudge 
the Debitor who was thereby hurt, and might be heavily prejudged; inthe 
like caſe, if the Creditor who Compriſed ſhould uplift how much he pleaſ- 
ed, and ſuffer the reſt to ly unuplifted, which might thereatter perith, or 
the Tennents become #0» ſolyendo, and ſo might ever keep the Debt upon 
the Debitor, albeit he might pay himſclf by his Comprifing, which was Ree 
pelled by- the Lords; for they found in reſpeR of the words of the A& 
of Parliament, that the Compriſer could be burdened with nothing, but 
that wherewith he had real intromiſfion, and not with that, where- 
with he might have alſo intrometted 3 But this point is well to be confiders 
ed, in reſpeCt of the ſenſible prejudice of the Debitor, if his Creditor pleafe 
to prejudge him for it would appear, at leaſt neceflary & requiſite upon the 
Compriſers part,that if he ſhould be comptable only for ſo much as he receives, 
that he ſhould do all lawful and exact Diligence, to recover all whereto he 
hath Right by his Compriſing, and what he cannot recover, no reaſon it 
ſhould be aſcribed to him for payment 3 but if he may recover it, it would 
appear todeſerve another conſideration, ar leaſt he ought to bedenuded of 
theRight to that which he medles not with: And concerning this,the laſt part 
of the AQ of Parliament, 1621. isto be conſidered, which appears to incline 
to burden Compriſers,who may intromett, where the Compriting is not truf- 
trat by any deed,which will make it unprofitable, ln this Proceſs alſo, the 
Lords found, that the Purſuer ought not to repay to the Defender the 
years Duty adebted to the Superior, for receiving of him Vaſſil upon the 
Compriſing, more than that which he payed to the Superior; albeit it was 
alledged by the Defender, that if the Superior had received him gratis, for 
reſpe of Blood or Favour, or ſuch other reſpe&, as mighthave moved the 
Superior, yet that was no reaſon that it ſhould be profitable ro this Purſuer, 
\ butthat he ought topay the whole Duty ; which was Kepelledby the Lords, 
in this caſe, where the Superior takes a mcderat Compoſition from the 
Compriſerz and where the fame doth not proceed upon any perſonal reſpeR 
born by the Superior to the perſon Compriſer, more than to another per- 
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ſon 3 for it were hard to give the Compriſer of Lands, holden of the King, 
any more than is deburſed to the King's Officers, for compolition ; and the 
like ought to be with the ſame reaſon in Compriſings of Lands, holden of 
other Superiors; but where there is Donation for perſonal reſpetstothe Com, 
priſer, it is of another nature, for then alſo I think the Judge may modifie, 
and the Compriſer ought not to have all. 

This laſt part of this Decifion was altered by the Lords, for they found 
upon the 17 of July, 1625. in this ſame Proceſs, that he who redeems from 
a Compryler, ought to pay the years Duty ofthe Lands, which is due tg 
the Superior by the AR of Parliament, albeit the Superior had given it 
gratis tothe Compriſer 3 forif he had received him in the Lands for Service, 
or becauſe he was of Kin or Friendſhip to him, or for any other perſona] 
reſpe&ts, that ought not to be profitable to the Redeemer, And icklikein 
the Expenſes made by the Compriſer, in deducing of his Campriſing, albe, 
it he had gotten all done to him gratis, yet it is no reaſon that the Redeem: 
er ſhould be free of paying to the Compriſer ofthe ordinary expunſes,which 
in ſuch caſcs are in uſe to be payed ordinarly by others 3 and this the Lords 
found they would keep hereafter, alwayes when ſuch caſes occurred, 
Actor, Hope & Lamtie, Alter. Nicolſon. Gibſon Clerk, Vid: 15 January,1624, 
Viſcount Arnandale contra Scot of Harden, %.July,1624. L. Rankeillor, 11 
Feb: 1636. Colquhoun contra L, Balvie, and the other caſes there, 


L, Drumlanri, contra Scot, July 5, 1625- 
He L. of Dramlanrig as Heir to his umquhile Father, and Heretor, and 
Infeft as Heir to his Father, in certain Lands, purſues an Ation 
of ſucceeding in the Yice, and for Removing, and for violent Profits againſt 
Scot of Burnfoot, as ſucceeding in the Vice of umquhile Scot of Burnfoot his 
Father, againſt whomumquhile the L. D-umlanrig, Father to the Purſuer, 
and to whom he is Heir, obtained Decreet of Removing. The Detender 
compearings alledged this Proceſs ought not to be ſuſtained at the Purſuers 
inſtance, as Heir, againſt this Defender, to produce Removing againſt hm, 
as ſucceeding in the Yice of the Defenders umquhile Father, who was de- 
cerned to remove, by vertue of an old Decreet obtained at the Purſuers Fa- 
thers inſtance, except that Sentence of Removing had been transferred in 
the perſon of the Purſuer, and als in the perſon of the Defender z which 
Alledgance the Lords repelled, and ſuſtained the order of this Proceſs, and 
found,that there was no neceſlity to the Purſuer,to ſeek that Decreet of Re- 
moving to be transferred in him aize, to repreſent the perſon of the ob- 
tainer of that Sentence, far leſsthat it needed tobe transferred in the perſon 
of the Defender, ſeing he was called as ſucceeding in his umquhile Fathers 
Vice: And the Lords found, that the Purſuer, as Heir to his Father, obtain- 
er of the Sentence, and being ſo Infett in the Land, might boc ordine pur- 
fue this AQion,without any otherAQtion of transferring of rheSentence in him 
«Five : Which Deciſion appears to diſagree from the Form kept of old, 
This Interloquitor was thereafter altered upon the x8 of March, 1626; 
For then that Aion being called, the Zords found, that the Decreet of Re. 
moving ought tobe transferred in the Purſuer ave, before he could pur- 
ſue this Action Libelled, albeit he was both Heir and Heretor of the Lands 
Libelled, and fo found no Proceſs, while the Sentence was transferred ac« 
tive,but found no neceſſity to transfer it paſſiv?, Aor, Nicolſon, Alter. Scot. 
Scot Clerk Yid. to March 1626, L. Capringtoun. 


L, Aiton contra Tennents, Eodem die, 
N a Removing purſued by the L. of Aitov, who had bought ſome Lands 


from the L: Wedderbyrr, againſt the Tennens of the Lands, for remov- 


ng 
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ing therefrom. The Lords found, that albeit the Defenders, who had Ren- 
tals of their Lands, had put other Tennents in poſſeſtion of the Lands, where. 
in they were perſonally Rentalled themſelves; yer by the putting of others 
in poſſeſſion thereof, they had not tint nor annulled their Rentals, except 
that they had expreſly Diſponed the Right of their Rental,and that the put- 
ting of others in the real poſſefſion of the Land, was nota ſuthcient cauſe, to 
debar them fromtheRight of their Rental: But the Setting Tacks by the Ren- 
taler annuls the Rental, except they be only Set to his eldeſt Son, 19 March 
1622. Hadingtoun, 

And in the ſame Proceſs, the Lords found, that albeit the L, of Wed- 
derburn, Author to the Purſuer, had before the Purſuers Right, Written 
with his own hand, in his own Rental-Book;z and had Inſert therein, the 
Defenders to be Rentalled to him, Tennents and Rentallers of the Lands, 
during their Lifetimes 3 and that they offered to prove, that it was the 
Cuitom of the Barrony, that theſe who were ſo Rentalled, bruiked during 
their Life-time 3 yet that that was not ſufficient, to maintain them againſt 
this Removing, for albeit it might maintain them againſt the Writer himſelf, 
ſolong as he remained Heretor : Yet it was not enough againſt a fingular 
Succetſor, they never being Lawfully nor Formally Rertalled, by a perfite 
Writ Subſcribed by the Heretor, before Wintcfſes, and delivered to the 
Party, whereby both the Setter and Receiver might be hinc inde, obliged 
to others, for that Writting in the Book would not Bind the Defenders, 
nor be a good ground, which would produce Action thereupon, againſt 
the Defenders, if they pleaſed to refuſe the ſame: And fo that Alledgance 
was Repelled, In this ſame Proceſs alſo, the Lords found, that aRental 
Perfected, and Dclivered to the Defenders, bearing the Defenders to be 


Kentalled to the Setter, and his Heirs, without adjeQting therein of any 


Certain, Special and Detinit Time,for the which the Rental ſhould endure, 
was ſufficient to maintain the Defenders, in the Right and Poſſeſſion of the 
Lands contained in the Rental, ſo long as the Setter and Receiver were on 
Lite both rog<ther:and that the ſame expires with theDeath, either of the Set. 
ter, or theReceiver;ſo that how ſoon any of the two died, the ſame became 
extin, with the death of the firſt of the Two Deceaſing, and endured no 
longer and it was found, that the Excipients needed not to prove, that 
it was the Cuſtom of the Barrony, that Rentals Set after that manner, 
ſhould endure, during the ſpace foreſaid 3 but that albeit there had been no 
ſuch Cuſtom, yet that ſuch Rentals ſhould be ſufficient to maintain the Ren- 
taller, during that ſpace, but no longer, albeit the Rental bore, them and 
their Heirs to be Rentalled to the Setter, and his Heirs  Likeas the Lords 
found, that albeit the Rental was but perſonally Set to the Receiver, and 
that no mention was made, neither of the Setters Heirs, nor Receivers, yet 
the ſame, albeit containing no definit time, ſhould laſt during the 
ſame ſpace. AQtor, Hope & Belſhes, Alter. Nicolſon, Gibſon Clerk. Fid. 
March 15, 1631. E. Galloway, where a Rental to one and his Heirs 
endures to the firſt Heir, Novew. 13. 1622. Bonar, March 21, 1623.L, 
Craigie-Wallace, March 5, 1629. L. Lee. July 7. 1625. betwixt thir lame 
Parties. March 2, 1626, Sir Fobn Hamilton: March 11. 2626, L. Corſhiff. 
Fune 26. i629. E. Galloway contra Telziefer: January 26. 2627, Agnew, 
Alſo upon February 4. 1629. It was found betwixt cMaxwel and Gra- 
bam, that a Rental ſet by the Maſter of Nithiſdale, having power from 
the Earl to ſet Rentals, inſert in the Earls Court- Books, and Extracted by 
the ordinary Clerk, who was the Earls Servant, was.enough to detend from 
a Removing purſued by a Tack(-man, Jung Tack from the Earls at, 
3 afcer 
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after that Rental, /z. The Defender therewith proving, that about the 
time of his Rental, there is other Rentals inſert in that ſame Court-Books, 
by vertue whereof the Rentallers bruiks, and found the Rental ſufficient, 
albeit it was not Subſcribed by the Setter. 


Mowat contra Mclellan, July 6. 1625. 
N an Aion of Spulziation of fix Kine, purſued by James Mowat Wrie. 
Y er, againſt Mlefan; it was alledged, that he cannot be heard to Pur. 
ſue that Action,being a Member of the Sctſion,and being purſued only by 
him, as Affigney made by that Perſon,from whom the Kine was alledged 
to have been Spulzied, and ſo not competent to be purſued by a Member | 
| 
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of the Seffion, being a bought Pley, conform to the A of Parliament, 
The Lords ſuſtained this Action at the Aiſigneys Inſtance, notwithſtanding 
of the Alledgance, and A& of Parliament; In reſpec that there was ne. 
ver any Action intented upon that Spulzie,at the Cedents own Inſtance; and 
that the Purſuer was not made Afligney toan Actions. but to the Deed of 
Spulziation, Vid. March 22, 1626. Collace: penult July 1635. Cranſton 
Riddel contra Sinclar. 
Morton contra Scot of Hardin, Fodem die, 

N a Suſpenſion betwixt Mr. Robert Morton Miniſter at Etrick, and Sir 
I William Scot of Hardin, who was charged by the Miniſter, to pay the 
Stipend modified to the Miniſter, by Decreet of Parliament, Arzzo 1617, 
In reſpe& that Scot of Triton, who had Right to the whole Teinds, out 
of the which the Stipend ſhould be payed, and who was ſubject thereby in 
payment thereof,had diſponed a Part of theTeinds to Hardin the Suſpender, 
and who, by vertue of that Alienation, intrometted with the Teinds Dif. 
poned, and conſequently, who was, and became obliged to the Miniſter, 
The Lords found, the Miniſter had good Right to ſeek compleat payment 
of his whole Stipend from Hardin; albeit that Hardin alledged, that he 
ought to be found Debitor in no further part of the Stipend, but accord- 
ing to the Proportion of ſo much of the Teinds of the Parochin , as was 
Diſponed to him by Thirlitor, and bruiked by the Suſpender, which «- 
tended not to the tenth part of the Teinds, and that 1hir/ſto ſhould be 
ſubjeR to pay the reſt, who remained in the Right and Pofteflion of the 
whole reſt, for it were againſt Equity, as he alledged, that he ſhould pay 
all, who had ſo ſmall a Part of the Teinds,and that the reſt of the Teinds 
ſhould bear no Burdenz which Alledgance and Reaſon was Repelled, and 
Hardin found Debitor to the Miniſter in the wholez Reſerving to him his 
Relief pro rata againſt the Poſſcſſors of the reſt of the Teinds of the Paro, 
Chin, but it was tound neceſlar to be proven, that Hardins Right and In- 
eromiſhon with the Teinds,extended to als great a quantity as would fatisfie 
the whole Stipend, adebted to the Miniſter z which being proven, the 
Charge was ſuſtained againſt him, at the Miniſters Inſtance, for the whole 
Stipend, Actor. Alter. Scot, 


L. eAiton contra Tennents, Fuly 7. 1625. 
N the Attion of Removing purſued by L. Aitoz; mentioned in the pre- 
ceeding page, Ju 5. 1625. The Lords found, that a Rental, which 
was ſet to any Perſon, and had no Duty inſert therein, neither in ſpecial 
quantity, nor yet in general Terms of Service, and 'Duties accuſtomed 
to be payed, and ſo wanted all Duty, was null and was not to be 
ſuſtained, which was found by way of Exception. 
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' + , ©. Son of Innerwicks contra Shaw, Eodem the. | 
N an Attion of Reduttion of a Bond and Obligation of fome Money, 
made by a Son of the L. of 1nnerwicks, purſued at the Inftanceof theſe 

to whom he was InterdiQed, againſt Jobs Shaw Burges of Edinburgh, to 
whom the Band was given, upon a Reaſonof the aid Debitors InterdiQis 
on, publiſhed before the granting of the Obligation. The Loyd: found, 
that an Interdiftion, voluntarly made by the Perſon Interdited, without 
any neceſſity of a Cauſe Impultive, or Cognition and Tryal of any Judge, 
eceeding the ſame, ought not ſo to exeem the Interdicted Perſon, and 
berat him at the hands of his Creditors, but that his Moveable'Goods may 
be Poynded, and Diſtrenzied for his Debt 3 but this was done in reſpe&t of 
the Tenor, and expreſs Clauſe contained in this Interdigion Lybelled, 
which had that end defigned therein, viz, that he had Interdited himſelf 
to theſe Friends, to the effec, that he ſhould ngt do any Deed, whereby 
his Lands and Heretages might be evicted from him, and he prejudged 
therein, by the which Clauſe, his Moveables, if any he had, was not ex+ 
eemed, but were lyable to his Creditors. In this Proceſs alſo, the Lords 
found, that ſuch InterdiRtions ought not to exeem the Perſon [nterdicted, 
from the Execution of Horning and Caption, Perſonally to be execute by 
his Creditors, againſt him, for this being his own Deed, he could not by 
his own Deed done in his Favours, and by himſelf, exeem himſelf from 
Caption, for that's to bind. himſelf to bimſelf, whereby the Creditor can- 
not be hurt. AQqor. Necolſon & Start. Alter. Hope. Scot Clerk. Vid, 
December 11. 2622, H. Seaton, December 20, 1622, L, Glenurchie. Decen, 
4. 1623, Hay contra Geichan, July 29. 1624. L. Collington, | 


Falcower contra Irvin, Eodem die. 

JN an Action betwixt Falconer and Irvin, Falconer Relict of umquhile . 

Wiſhart, having purſued Irvin for Regiſtration of an 
Obligation made of a Sum, bearing to have been payed to her Hugban4 
and her, and the longeſt liver of them two, at the Term therem appoint- 
4d; and in caſe their Deceaſe, to the Heirs therein nominar'; 
in the which Cauſe, notwithftanding of the Tenor foreſaid of the ſaid 
Obligation- The Lords tound, that th: Relic could not purſue for 
Regiſtration thereof, but that it came under her Husbands Teſtament, and 
ſo would pertain to his Executors, againſt whom the Reli& had her an, 


for her payment of the ſaid Sym, which would fall to her by the Law, b 
her Husbands Deceaſe, but that tht had no Action Competent to her agaj 
the Debitor, but only againſt the Executors 'of her Husbartd, albeit het 
Husband diced before the Term of payment, 'whereby ſhe alledgcd, that 
ſhe had right. to ſeck the Sum, and to purſue for Regiſtration of the Bong! 
ſhe being that Perſon containedin the Bond, with her Husband, to whom 
payment was ContraGed to be made ,, which was Repelled by the Lords; 
and albeit the Rehi& defired, 'thar the Lords would grant her Execution, 
for her awn third, upon this Obligation, to.. the which ſhe» reſtrited 
her Purſuant, yet the Lords getfuſed the ſame, and; ordained: ber. to ſetk the 
fame from her Husbands Executors. | Actor, Ajton. Alter Hope && Mowati 
Gibſon rg Fid. March 11. 1623, Dougall cantra Henderfon 'Febr, 14. 
1623, B ___$-e | | neil ) 
The contrair wi Cane Fol 21, 1635. betwixt two Parties, to which 
Hay was Clerk, where Execution was given 40 the Reliet, on a Bond 
_— the Dehitor to be obliged to pay the Sum, to the Husband, and 
his Wife, and the longeſt liver of them two, at the Term appointed, and 
in te of Pailzie}to pay Annualrent tothem; and the Musband a * 4 
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fore the Term, Charges were ſuſtained to the Wife, for payment of the An- 


nual to her, during her Life-time, albeit the Sum 'as' Moveable may ap. 
pear to pertain to the Husbands Executors. 


Stalker contra Nemo, July 8, 1625, | 
N a Double Poynding betwixt Stalker and Nemo. The Lords found a 

[| Decreet cognitionis cauſe, recovered before the Lords, for a Debt owin 
by a Defun&,wherein there was called certain Defenders, to repreſent the 
Defun&, as Executors to him, at leaſt univerſal" Intromettors, tobe null, be. 
cauſe none of the Defenders in that Senrence compeared, neither t6 De- 
fend, or to. Renounce; and there was no Probation adduced, to venfie 
the Defenders either Executors, or Intromettors, neither wete they Charg- 
ed toenter Heirs ; therefore'the Decreet was found null. Aﬀtor., James King, 

Alter. Nicolſon, Gibſon Clerk. Yid., July 8. 1623. Thomſon conra Edgar, 
Gray contra Buygh, July 8. 1625. } 4 

' A N Action of Regiſtration was purſued at the Inſtance of William Gray, 
| A againſt William Burgh, who was conveened to hear an Obligation 
Regiſtrat, Which was made by his umquhile Father, and was, defired tg 
have Execution againſt him, as Succeſſor to his Father, in the Lands of Da 
eidJon, whereto he was pore by Contra@ of Marriage, after the mak- 
ing of the Bond, craved to be Regiſtrat eo »omine againſt himz in the 
which AQtion; the Lords found, that albeit the Defender was only con- 
veened, as Succeſſor to his Fatheryin the ſaid Particular: Lands, wherein 
he was Infeft, by vertue of a Contra@ of Marriage, and ſo tor a Cauſe O« 
nerous,he being Minor, the time of the granting of the ſaid Infeftment to 
him, and being but preſently of the Age of 21 Years, and fo intra anno? 


wtilesz and that he being Perſonally preſent, renounced all benefit, which - 


he could have by that Infeftment, and was content, that the faids Lands 
ſhould be Compriſed, by the Credirors from him, he never receiving any 
other benefit , from his Fatherz yet the Lords found, that he remain: 
ed ſubject to Pay all his-Fathers Debts, for the which the Creditors might 
both uſe Perſonal Execution: againſt him, as univerſal 'Succeſſor ro his Fa 
ther, he being Succeflor in the Particular Lands foreſaid 3 as alſo Executi- 
on againſt him, m any other Lands, or. Moveables, which he had Acquit- 
ed, or ſhould Acquire aljunde, than from his Father , and found, that his 
renouncing of any Benefit, -which he could have by his Father, could not 
liberat him, ſeing he deing once Infeft poſt comrafium debitum, in the ip 
cial Lands forelaids, pertaining to his Father, to whom he 'was alioqui fe 
ceſiurus, made him lyable to the whole Creditors, But the Lords reſets 
ved to him his Action of Reduction upon his Minority, and his Le- 
fion, asaccords of the Law. Actor, Nicolſon, Actor. Aiton+ Gibſon Cletk, 
Vid. February 23. 1637. L. Kinaber, and the Caſes there Cired.- 
Henriſon contra Earl Linlithgow, July 12, 1625. 

op Hs Earl of Linlithgow having borrowed from one Henriſon the Sum of 
2000 Merks, he gave-to the Party Infeftment*and Pn 
ſome Lands, for the ſecurity of the Money, which he was obliged copay 
upon Requiſition3 and being required to pay it againſt, Whit@nday,andafter 
the Term being Charged therefore, The Zords Suſpended, that Charges be 
cauſe they found,that the Charger had poſſeſſed the Land, which was given 
to-him in Wodfet for the Money, by eating of the Graſs, and Paſturage of 
his Goods thereupon, after the Term of Whitſunday, agaihſt the which the 
requiſition of payment was made;whereas if he had expede; | 


| that payment | 
was to have been made to him at that Term, conforny to, his Requiſ 


tion 
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tion, he ſhould haveleftthe poſſeſſion of the Roum : And albeit that the 
Party offered to make ſatisfation for the Graſs eaten by his Goods, fince the 
Term of Whitſunday, yet that was not reſpeted, but repelled by the Zords; 
for chey found, that by the ſaid Paſturing, and retaining of that manner of 


Poſlefſion, he had 8acit? pait from his Requiſition, ARor, Nicolſon. Alter, 
Gibſon Clerk. | 


Troup contra Lo. Herries, Eodem dies | | 
N an A&ion betwixt Troup, one of the Muſicians of the Chappe-Royal, 
and the Lord Herriesz the Zords found, that an Inhibition raiſed upon 
a fimple Gift of the Defenders Liferent-Eſcheat, albeit there was neither 
Sentence nor Summons raiſed upon that Gift, the time of the raifing of the 
Inhibition , and albeit that the Inhibition was only raiſed upon the (id na- 
' ked Gift, and not upor. any Sentence or Dependence, yet that the ſame 
was a ſufficient Inhibition,and raiſed upon a ſufficient ground, vis. the Gift 
foreſaid, and ſuſtained an Action of Spulzie of Teinds purſued thereupon, 
zpainſt the Intromettors with the Teinds of the Rebel,he being Tackſman 
thereof; and conſequently the right of bis Tack pertained to the Purſuer 
as Donatar to his Liferent, ſcing after the Inhibition he had obtained a Des 
clarator and Sentence againſt the Rebel. AGor, Nicolſon. Alter. Belſhes, 
can 5 ug Vid. 14 June 2625. Andrew Cowper. 26 July 1633, E. An 
van ; 


wn y 


Lo, Cathcart contra L. Carſs, Eodem die. | 

N an AQtion of [Improbation at the inſtance of the Lord Cathcart, againſt 
the Laird of Carſs and his other Vaſſals ; The Lords found, that in ſuch 
Improbations the Purſuer may call the Defenders, for production and Im= 
probation of Retours, whereby they are ſerved Heirs to their Predeceſſors 
inthe Lands controverted, and that they have fufficient intereſt to inſiſt, 
for produQtion of ſach Retours, becauſe if the Purſuers miy quarrel the 
Gme; and impugn them, and if they fail, ſo that there be no ſuch Re- 
tours, the Lands may thereby be in Non-entry, whereby the” Purſer will 
have the right and benefit of the Land by the Non-entry, Ador. Hope. Al- 

ter Nicolſon & Belſhes. Gibſon Clerk. | | 


; E. eMorton contra his Tennents, July 14. 1625. 
N an Attion betwixt the Earl of Morton and bis Tennents, a Tack being 
Set by the Earl to a Tackſman therein named, and to his Heirs, for the 
ſpace therein contained 5 and the Tackſman being by vertue thereofin poſ- 
ſeſſion of the Lands, and thereafter the Tackſman making another Sub- 
tackſman to him for the years of the Tack, and diſponing his Right to the 
faid Sub-tackſman, who icklike became in aftual and = Pp on of the 
faids Lands, by Labouring of the fame by himſelf, with his own Goods 3 af- 
ter the which pokes and Poſleſſion,acquired by the ſaid Sub-tackſman 
divers years, the Principal Tackſman. renounces his Tack in the Earls fa-. 
yours, who ſeeks Removing from the Lands. In which A&ion, many of 
the Lords were of opinion, that the $ub-rack forefaid was not a ſufficient. 
Title,to rhaintain the Sub-rackſman againſt the ſaid Removing, albeitit was. 
clad with Poſſeſſion, and thar it preceded rhe Renownciation forefiid, made 
by the Primcipal Tackfinan, tm that the ſaid Principal Tack was not 
Set by the Earl tothe Tackſman his Heirs and Afligneys, but only Set to 
him and his Heirs 3 forhat they thonghr, inreſpe& of the Tenor of the Tack, 
which bore not Afligneys, that rhe ſaid Tackſman had no power to Difpone 
this Tackto any other, arid that the Purfuer was i bona fdeto accept aRe- 
nounciatibn from hits own Tackſman, ic” the ſaid Tack at any time, and hat 
the 
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the ſame would exclude the Sub-tackſmans R ightg but others of the Lord; 
and the greateſt part, were of a contrary opinion;and fo it was decided in fa. 
vours of the Defender. AQor. Hope, Alter. 


1625. betwixt the ſame Parties, Ult, Feb. 1637, Hume contra Craw, ubt idew 
Deciſum eſt, 


Ki 


Knox contra Brown, July 16, 1625. 


Hay Clerk. Vid. 28 Jul 


, Relict of Fawes Brown Chirurgeon, having charged her Son, az 
carto her Huſband, conform to her Contra of Marriage, to fulk1 


N, 


mk + inde 22 nhe fl 


the ſame to her upon that Clauſe thereof, whereby the Huſband obligeq 
him and his Heirs,to provide her to her Liferent of all Sums which he ſhbuld 
conquiſh,and imploy the ſameupon Lands, orAnnualrent,to himſelf and his 


Heirs,during thetime of their Marriage. This Clauſe theLords found obligate. 
ry againſt the Heir of the Defun,to bind himtoimploy and give the Relig , 
her Liferent of all Sums of Money, which the Huſband had conquiſhed 
during his Lifetime, after the date of that ContraQt, and which he had given 
out in Heretable manner, and remained in that caſe, and of that nature, the 
time of his deceaſe; and found,that the Relict by vertue of that Clauſe, had 
right to ſeek her Liferent of the Heretable Sums conquiſhed by her Huf- 
band, which was provided by him ro his ſecond Son; albeit the Clauſe of 
the Contra was conceived in thir terms, vis. Oblidging him and his Heirr 
to provide her to the Liferent of the Sums, which he ſhould Corquiſh to bim- 
ſelf; or to his Heirs 3 which Clauſe they found extended allo to fuch: Sims, 
as he had imployed to his ſecond Son, and which was found preſtable for 
her Liferent by the Heir, of theſe Sums conquiſhed to the ſecond $on, 
Actor, Start. Alter. Hope & Cunninghame, Hay Clerk. Yd. 3 July, 1627, 
La, Dumfermling. 10 Feb, 1629. Oliphant contra Finnie,, 


N an AQion of Declaratorat the initance of Nair® contra Naper, whereby 
the Purſuer craved the Right of the Land, Wodlet to him upon a cer- 
tain Sum, under Reverfion, to be declared to pertain to the Purſuer Here- 
tably and irredeemably, becauſe of a Clauſe irritant contained in the Ce ns 
tra, that ifthat Sum were not payed to the Purſuer at any Term whereat 
he ſhould ſeck payment,after requifition madeto the Defender by him, upon 
nineſcore days preceeding the Term, thatthen the Lancs in caſe of failzic, 
to pay at the Term, ſhould pertain Heretably and irredeemably to the Pur- 
ſuer ;z which Aion and Claule irritant was ſuſtained, albeit it was alledged, 
that Pactum legis Commiſſoria was rejected in Pignoribus, and that this W od- 
ſer of Lands was Pignus or Hypotheca, which was Repelled, and the Clauſe 
irritant was allowed 3 neither would the Lords aſſign a day to the Defen- 
he craved to purge the failzie, and Pay the Sum, in refpe& of the 
Requiſition, preceeding upon ſo many days, 


der, as 


Nairn contra Naper, July 19. 1625. 


ut decerned in the Declara- 
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tor, ſcing the Defender offered not inſtantly,to confign the Sym at the Bar, 
to be delivered to the Purſuer. Hay Clerk. Vid, 8 July, 1636. Cleghorn, 


Ker contra Ker, Eodem die, 


 þ a Suſpenſion betwixt Ker and Ker, the Suſpender offering in his reaſon 
to compenſe the Sum charged for, with the like Sum contained 1n a Sen- 
tence obrained at the Suſpenders inſtance, before the Commiſlars of 

and the Sentence being -produced to verifie the Compenſation ; the ſame 
was found null ope exceptions, becauſe it was. not given upon a Subje& pro» 
per to the Eccleſiaſtical Jurisdiction,and where it might appear to be ſuſtain» 


able, becauſe it was referred to the Defenders Oath, who was holden as 
confeſt 3 the Sentence was found null, becauſe it exceeded the Sum of 40 


' Pounds, 


on.contra e3faxwel}, where their Juriſdiction is extended to 
the C of Edinburgh, but others Judge on- 
; 92q 91 Ml ; T 350 | 9813 


. ,, Walwoed contraTa;llor and the-E-of Dumfermling, Eodew ie; - * 1 
Na  berwineWalwood in;Dunmfermling igainſt Tailor 4nd! the E! 
Þ'« D wſermlingy. Suſpetding a/Decreet obtained by Welwood againſt the 
id T, wr waar > Io Coalz inthe which Suſpenſion the Right of 
the Coal being, diſputed/betwint-#Fahnaid 'and. the E. of Dumfermling. The 
ords fond" that albeit Felwood wa Witneſs to a Tack of 'that Coal; Ser 
by theEof Dumferaviing to Tailor, againſt whom Walwod had obtained a 
Decreet:offRemoving from the faid Coal, yet his being Witneſs to that Tack, 
did not: prejudge him of bis Right to the'Coal, nor. yet of his Decreet ob» 
tained ahee that Tack againſt Tayfop, but that notwithſtanding of his Sub- 
ſribing as /WitneG to the Tack, Set by"the E. of Duzfermling to Tailor, he 
might thereafter ſeek, and ; and'obtain Decreet of Removing again 
Taillor, upon his Rigtit to the-Coal, and that he needed never to have warn- 
ed the Earl of Dymfermling, HR ofthe Tack, nor his Heirs, in that Pro- 
ceſs of Removing, becauſe Tailor” was Tennent of that Coal to him- diverſe 
years before that Tack, Set by the Earl of Dumfermlirig. Nam quando aliquit 
ſubſcribit tanquais teitic non videtur ſc obligare, l. Titia F. Lucins, ffude Legat,29, 
Ratio videtwr quia ſubſcribere poſſums ut 1e5tis,licet non vids, que ſubſcripſh, quo 
caſu non obligor,” Socin, Reg. 477. Aftor.  Stwart. Alter. Hope & Belſhes. Hay 
Clerk. Yid.' 26 Fnuly, 2631+ in fine, B. of the Iles contra Shaw, where 
one of the Chapter Subſcribing as Witneſs,is holden as a Conſenter. Yid. 28 

July, 16235. betwixt thir ſame Parties, 0 

_ © Haycontra Follem dit.  - © 
N an AGon of Removing purſued by a Womancalled Hay in Burntiland, 
| againſt another Indweller there, who had bought..a Tenement of Land 
from her Husband, whereof ſhe was Liferenter,before the Right acquired by 
the Defender, an Exception being admitted to the IBefenders Probation, 
and he uſing Incident Diligence for produQion of the.Writs of that Land, 
which were made to his Author. The Lord: would. not ſuſtain the Inci- 
dent, for any Writs made to the Excipients Author; becauſe the Excipi« 
ent being Infeft by his Authors aol, and having a.publick Infeftment 
holden of the Superior,it was ' umed probably,that bis Authors Evidents 
behoved to be inhis own hands. AQor. Aiton, Alter. Mowat: Hay Clerk, 

Vid. 6 Feb. 1642, Grier corited Maxwel, OO. | 
eſe comers Devidom uh a3, (hah, 
N an Agion betwixt Weemſes and Davidſon whereby they as Executors, 
to their Father, Parkiba be Defender for a Debt owing to the Defund,, 
and which they purſued ypon a general Licence, granted by the Biſhop of, 
Glaſgow, giving Licence to therh to purſae for all Debts owing to, the De-, 
fun, by any ofhis Debitopsz; wherein no merition was made o ally ſpecial 
Debt, The' Lords found this ons Licence riull, and, would not ſuſtain 
this purſuit moved thereupon, becauſe no ſpecial Debtwas therein contain-. 


- 
478; 


&, albeit the Purfiters Altion was for a ſpecial Debt, which he. alledged 
was wartatted by the ſaid general Licence, giving him power to, purſue for 
all Debts, ec, which was not ſaltained, as ſaid is. © Actor. Cunninghame. 
Alter; Sthart. Gibſon Cleck- \ 


Us 


- Miniſter of £74/;819 26046 
Agion/ betwitr the Miniſter of 


* 


the. laſt Tranſlation z. which Penſidnbeing-rribsterred by 
John 4rthsr before his deceaſe, in farGurs,of>hisi1Wite:+ and* the (h; 
transferred the ſame in favours of her: Son, who:put ſuing: Letters conforms 
the ſald Penſion, The Biſhop of \$8:4.A#drewroorbpragng anda! 
the nulfity, of that Penſion, as being given-in\ pfejudice of 'the> Suct 
of the Grantet thereof,. and in diminution of the Femal'\ot»thdoB 
and to,the hurt of the Kirk, This alledgeance mas Repetied; thitche 
ſion Suſtained, Aor, Hope, Alter, Mowar, 8 Priniroje,  GibſunClerk, ti! 
In this above-written Proceſs of-Petrick.Whitlaw, * there 1 
for the Miniſter of Stow, a Decteert given-by the Commiſſioners of /Parliza 
ment, appointed for Modification ofthe -Miniters:Scipends; -conform:tg 
the Act of Parliament axe 1617; $:by thewhich! 'NDecreer, [the forekid 
Penfion of 100 pound, - granted to theſaid Mr, ,Fobn 4r1hir, cum poteſftate 
transferendi, as (aid is, waS appointedito remain with the ſaid Mr, $obs 4 


thur during his lifetime, and atter his 'deccaſe,"f6 mich of the ſaid Penſion 


as. was payed out of the Paroch of Stow; wiz, 15 0-pound thereof, was gt= 
dained to be payed to the Miniſter of Stow, tor apart of his Stipend: in all 
time coming z which Decreer being quartelled by: Patrick Whitlew a 
ney foreſaid, as null, becauſe before that Sentence, the faid Mr. Fohs 4r- 
thur had tranferred his Right of the ſaid Penfion-to his Wite, he being 
oblig'd sto do the ſame to her, by an expreſs Clauſe contained in,the 
Contra of Marriage made betwixt them 's, and ſo'ſhe not being called 
to that Sentence, ; who was Party hurt thereby, . and; having Right 
the ſaid Penſion, the ſaid Decreer could not be Suſtained, eſpecially ſei 
the Commiſſioners, Givers of 'that Sentence -by the Ac -.ot Parliameng 
which was the Watrand of their Proceedings, had no Power. granted 49 
them,to take any wans Right from them. Which alledgeance was Repels, 
led, in reſpe&t Mt: Fobn Arthur the Husband, es called, and ,compeard 
in that Decreer, and the Zords finding that this was a Decreet of Patlias 
ment, they thought themſelyes nor Judges; to annull a Sentence of Parliae 
ment ſo ſummarly by way of Exception; FYid, 25 F#ly 1623, E. Nithif 
dale, and the Cafes thete, | | 7 
Aitkin contra Hewart, | Eodems die. GY 
N an Aion betwixt A;tkin and Mr, Peter Hewart, who was conyeencd 
as being one of three Executors ro umquhile Foxet Wood; to make 
ment of a Legacy left by the ſaid Zavet to the. Purſuer, to be payed by 
Executors, The Lords found, that where there is moe Exccutors con-: 
firmed to any DefunR, aad all the reſt are deceas'd bur one, that that one 
ſurviving, hath good Right to purſue for the whole Gear pertaining roche 
Defund, even as if all the other Executors were living, and might purſue. 
Likeas, that Executor ſurviving may be lawtully purſued at any of the De- 
tuns Creditors or Legacars inſtance, for the whole Debt; or Legacy is 
ſolidum, in caſe his part of the Executry would extend to as much as would 
ſatisfie rhat Debt acclaimed, albeit the reſt of the Executors deceaſed;had. 
ntromerted with their own parts of the Defunas Goods, and thac the ſaid 
Executor was not ſubje& in his own part of that Legacy only, _S 8 
u 


we. wm, AGO C 


IX '% * 


bs O enifipuis of the Lords of Seffu; 163% 185 
»diwvide [proportianaily among all the Execacors, but that he was ſub- - 
je in ſolidum tot the:whole, 'if-his; pare of-che'-Bxecutry woukd be fo 
much as; might ſatisfie the whole! Debry which-wliole'Dobr,in eaſe t01 eſaid; / 
the one Exgcutor doreſaid iwas holden to pay, albeit he had not intrometred” 
with (a+ much of tht :ddetunas Goods 4s might/piy the famey'if there was 
2s much-in the Teftatien belonging; ro his part} as! would-extentd' thereto, 
2nd {0 bag Right to Inromer with ant feck cher ſame; fot he ought ro do di- 
ligedice:£0 recover-the fame, and not.doing diligenee;'he'is attke antwerable 
to:thie: Creditors and -Legatars-as if he! had uplitted the Tame; 'and all the 
Dehunts Goods atr uſfefted: for payment of the 'DefunRs Dbbt, 'rhe' pay- 
ment whereof mayibe' fought out of 'any part thereof, either frotn' all che' 
Executors,:: or-any ' one of them 'who hath intrometted; or may 'intromet 
withas much. as mayſſttisfie- that. Debr, -and albeit '0ne-of more Execurors 
had payed out to other Creditors or Legatars, as' much as. would exhiuſte 
his own part of that Legacy, yet that he remains Debicor topny other Cre- 
ditor,or Legatar of the DefunRs,ſo far as the reſt of the Gear of the Teſta, 
went,pertaining ta.the other Executors deceas'd,will extend 40,-,if. any part 
thereof, remain unexecuted, and, uamedled with by them, or tor the which 
diligence is not.done, and that the ſaid; Executor furviving, ftands-Debicor 
to the Creditors is place of the, other Executors deceas'd, if they have not 
int: ometted or done diligence ay ſaid js,. ſeing the ſaid Execuggr' ſurviving 
hath. Right to.all, which was nac executes bur jt.the other Executors hath, 
intommetred tujly with their own ;pares; or done diligence therefore, the 
Executor ſurviving. is not lyable, but for the. propartioa of the Debt. ace 
clamed, according to his own. paxe of the Executry,.qnd.the gther Execus 
tors Rands Debitors likewiſe for hes parts thereot, + Actor, Afton & Ler- 
month, Alter, Hepe & Lawtie, Scot Clerk, . Fig,. 1 JiiFanvary 1625, 
M*mitchel contra eMiqhuarg, 18 Fuly 1628, Peacock, \- -- 8 


L. Rankilor contra L, Aiton, Fuly 26. 1625; . 
N-an AQion of Poynding of the Ground for-an Annualcent, -purſtued by 
] the Laird of #auk+lar againſt the Laird of: Xitow, who was a-Minor, and 
was conveened with tys Tutors and Curators. gerierally, who were furmmort- 
ed at the Mercat-Craſs of the Head-burgh of the Sheriffdom,' wha e: the 
Minor had his aRual Remaining and- Being, and at the which. the Minoits 
ſclt was ſummoned z + was ſuſtained by the Lords,and found it/a ſufficient Ci- 
tation of the Minor's Tutors and-Cuzators , neither was ie tound neceflary, 
that the Tutors and Curators ſhould be ſuminoned gr / the Head-burgty of 
the Sheriffdom, within the which 4hemſelves dwelt, nor that\chey' or the 
- Minor himſeMf ſhould be ſummoned at the Mercat+crofs of the Head- bur 
of the Regality,. or the Stewartzy,vithin the which-the Lands lay, which 
were defired to he \poygnded, {0 that the Citation -of the:Minor, and of 
his Tutors and Curators, generally uſed at the Mercat-crofs: of the: Head- 
burgh. of the Sherifigom, within: the which the Minor dwelt, | was fuftzih- 
ed, ſeing the Minor dwelt net: then. within the 'Regality,*- Actor, Let- 
month, Alter, Aitong, Fig, 10 Margh 1626, Biſhop of Dumblape, 
, Heirs of Provifion centre Hitirs of Line of /L; Hadgde, Fulj-28., 1625.T. 
Ames Gordon of Hadge baving-married a ſecond Wite, and having grafit- 
.J <d a Charter ot certain Lands therein- mentioned, to che Heirs to be 
gotten of that Marriage, -t0 be halden of the laid Fames his Heirs... This 
Charter, albeit there was ao Fiar; ſpecially therein defign'd, 'bur that the 
ſame was given in general Terms tothe Hers of that Marriage; there being 
hone then Procreag, was ſuſtained in tavours of the Daughter thereafter Pro-. 
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creat of that Marriage, and who bad obtained her elf ſerved Heir-of the. 
ſame-Marriage, inthe. Lands, to produce Aion as Heir, by that Pro-: 
viſion, againſt-the Generalibleir, of the ſaid umquhile James, granter of the 
Charter, for obtaiving himſelf Iofeft in. the-fame Lands, holding of the im- 
mediat ;Superior,-to the effec, that thereafter be might lnfeſt her as Heir 
foreſaid; ; by: Proviſion in, theſe Lands tobe holdenof him, conform to the 
Tenor. of the faid Charters which Order and Security was found good, al. 
beit the Charter had no expreſs Fiar therein conſtitute, but only the Hein 
generally of that Marriage, which might have ſcenied to be a ground, to 
have, produced-an AQionijagainſt the Heirs General, of the Granter , and 
not to have been ſo ſummar x warrand toobtain lafeftment, but.in reſpe: 
of the Retour foreſaid, the Charter and Action, was faund good, and ſuſtain 
ed, Ador.. Lawtie. Alter. Hope &. Mowat, Yid. Fwly g. : 1630: ach 
contra Robiſene: ; | | 


Tennents of Haring contra Scot, Eodem die, 

N a Double Poynding, at the Inſtance of ſome Tennents of the Lands of 
Y Hayning, againſt Lavrevce Scot Advocat, and Sutie, wherein Smie bei 
Cautionef fot Scot of Hayning, and being charged to pay to the Creditor, to 
whom he wasCautioner; And for his Rehef, having recovered Sentence againſt 
thir Suſpenders, for Payment of the Duties of the Lands Poſlefed by then, 
as adebted by'them to- Scot of Hayning, for whom the ſaid Sutie was Caus 
tioner, And or the other Part, Laxrerice Scot claming the ſame Dunics, as 

rtaining to him, who was lafefe in the ſame Lands, 'by Compryfing from 

amring, and upon this Compryfing, publickly Infeft by the Superior, be> 
fore the Term -of Payment, of that Year , which was Conrrovented, 
whereby he Alledged, the Tennents were his Tennents, and fo ſhould on- 
ly be Aſtrifed in _—_ to him. The: Lords found the Charge givento 

wtie, by Hayning's Creditors, to whom Satie was Cautioncr for Hloyning 
as ſaid is, was a ſufficient: Diſtreſs, whereupon Swtie might, for his Rclict, 
ſeek Payment, and recover: Sentence againſt the Suſpenders, Haznitgs 
Tennents, albeit the time ' of that Sentence, he had not made Payment of 
the Sums, for the which hewas bound; for it was found ſufficient to obs 
tain Relicf, and ſeek this Payment for his Relief and fo recover Sentence 
therefore, that he was charged; before the Sentence obtained againſt the 
Suſpenders, albeit be bad not payed the Sum, for which he was Caurioger, 
 finee that Sentence obtained by him; / and that there was no neceſlity, that 
omen {hould-havepreceeded the Sentence: Likeas the Lords preferred 

wie to Lanrence Scot; notwithſtanding of his Publick Infeftmentin reſpet 
of the Sentence foreſaid, recovered againft the Tennents. ARor., 
Alter. Stuart.  Eaxrance Scot per ſe.. Hay Clerk. YJ. C. Fide- ju/or potef 
agere contra principalem antequane ſolvat, ſi Condemnatus fuerit ad ſolvendun, 
. © Bald. & hac dicitur interpretativa ſolatio, Fid. Bartol. Concil x59, ' Vid, 
December / 13. 2629. Sheriff of Forreft contra Drybope : March 1. 1613. 
L, Blair: Merch 25. 1623. Sir James Bailzie. 

E. Morton contra Hemilton, &c. Eodemt die; . 

N a Removing atthe Earl 6f WMortens lonftance, againſt Hawilton, whene- 

| in the Defender alledging bim to be Sub-tackiman' to James Dowg/as, 


who had a Tack of the Lands Lybelled, Set by the Purſiier, to him and bis 


Heirs,for years yet to run,the time of the warning ;' [t being controverted,if 
this Sub-rack could defend the Excipient,becauſe the principal Tack was not 
Set to the principal TackCman, his Heirs and Affigneysz neither bore the 
fame Power to ft a Sub-tack, nor to in-put, or out-put Tendents3 _ 


UM 


; 
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ſpe whereof, the Purſuerailedged, thathe could not ſet. a Sub-tack, which 
Point was not diſcuſt, albeit many of the Lords, appeared to incline to 
think, that he could not.make a valid Sub=tack, for the Reaſons alledged, 
But the Lords Repelled the Exception foreſaid, founded upon the Sub- 
Tack, becauſe the Principal Tack{-man being Debitor to the Purſuer, in 
certain bygone Duties of the Tack, for the not payment whereof he was 
denounced Rebel, he for ſatisfying of the faids Duties, - bad renounced the” 
Right of the Tack to the Purſuer; which Renounciation, albeit it was 
made after the Sub. tack, made to this Defender, yet the Lords ſuſtained 
the ſame, becauſe the Sub-tack was never Intimat to the Furſuer, ſo that 
he could not know the ſame, but might lawfully take a Renounciation from 
his own Tackſ man, for ſatisfying of the Debt, and Cauſe foreſaid, whom 
he could never have known by any Legal Deed, to be denuded of that 
Right, in favours of any other; and whereas the Defender Alledged alſo, 
that he was in Poſleffion, by vertue of the Sub-tack, which was enough 
to maintain the ſame, being ſo clad with real Poſſeffon of the Lands, 'and 
which was als ſufficient, as an Intimation 3 ſo that after the ſaid Sub-tack, 
the Tack{-man could do no Deed to the Purſuer, which could derogat to 
that Right Acquired lawfully before, . The Lords ſuſtained the Renouncia« 
tion foreſaid, albeit done after the Sub-tack, notwithſtanding of the alledg- 
ed Poſſeffion, becauſe the Sub-tackiman, was in Poſſeſſion of the Lands,di- 
yerſe years before he acquired the ſaid Sub-tack z ſo that the continuation 
of that Poſſeſſion, which he had before, could not be aſcribed to the Sub- 
tack, to be any impediment, to hinder the Purſuer to receive the ſaid Re- 
nounciation, and to make it unprofitable to him, except the Right of the 
Sub-tack had been Formally and Specifically Intimat to him, as ſaid is. Actor, 
Hope, Alter, Stuart & Cuningham. Hay Clerk, Vid, July 14. 1625, be- 
twixt thir ſame Parties. & July 8. 1626. Turnbul contra Turnbull, Febr, 
14. 1623. Graham. 

Walwood contra E. Dumfermling, Eodem die; | 
þ an Attion betwixt Walwood and the Earl of Dumwfermling, a Tack Sex 


by the Earl of Dumſermling, of a Coal, to one called Tailzeor, which 
Tack was ſubſcribed by Walzood, as Witnes, It being controverted, and 


alledged, that Walwood, who pretended Right to the faid Coal, ſet by the 


forclaid writren Tack, by the Earl of Dumfermling, as ſaid is, could not 
come againſt any thing contained in that Tack, ſo ſubſcribed by him, as 
Witnes, ſpecially alſo, ſeing in that Tack, there was a Clauſe contained in 
his Favours. The Lords tound, that the ſaid Walwood:s ſubſcribing that 
Tack as Witnes, was not of that force to prejudge him of any Right he had 
to that Coal, which was ſet in Tack, as faid is, notwithſtanding of any 
Clauſe therein contained 3 And that his Subſcription, as Witnes thereto, 
was not Obligator againſt him, neither induced any Conſent of his, to that 


Tack. Actor. Hope. Alter. Stuart, Hay Clerk. Vid. July 19, 1625. be- 
twixt thir ſame Parties, 


| contra _ | Fuly 29. 1625., «+ 
6 the" ſame day, in an AQion betwixt two Parties. The Lords found 
that any Perſon, who had a Tack for certain Years enumerat in the 
Tack; Asa 19 Year,or 15 Year, Tack,or ficklike,and where the Tack was 
not ſpecially tor theTack({-mans Literent,he might not beWitnes ro him who 
Set the Tack; But if the Tack werea Liferent-Tack, he might be Witnes 
Wherein I perceive not any-great Reaſon of Difference, Scot Clerk, 


Ear! Winton contra Feritierits, Eodems die. 

N a Removing, ar the Inſtarice of the Eatt of #i7ton, as Donatar to the 
L, of Foxcht Ward, apainft certairr Tennents. The Lords found the Gift 
of Ward, which was the Title of this Purſuit was dated before the Warning, 
but was not Sealed while after the Warning, and could not be a Ground 
of Tit, whereupon Warning might be uſed, and that the Sealing thereof, 
could not be drawn back, to the tie of the date thereof, ſeing it was not 
a pettected Gift before it was Sealed; Therefore found no Proceſs upon that 
Watriing, as wantitig a Warrand to make the ſame. Actor, Craig. Alter, 

Gibſon Clerk. Nam Jas ſuptruerietts aFfori Life pendente regularitey 
ei non prodeit, Socifs: Reg, 269. Vid. Novem. 20, 1634. L. Lagg and the 
Caſes there cited. 


Touris contra Dowglas, Eodeme die. 

N an Aﬀion betwixt Tonris and Dowglas, a Decreet was deſired tobe 
transferred, and this nullity being proponed againſt the ſame, by the 
Defender, viz- that it was given without Probation, 1n reſpett that the Pur- 
ſuer referred hig Summons to the Defenders Oath, who being Summoneg 
by the Purſuer, to compear to Depone, and he compearing to give his Oath, 
the Purſuer produced Horning, and ſo debarred him to[Depone, whereupon 
the Sentence was pronounced, and fo in effet, wanted Probation, by the 
Purſuers choifing of that manner of Probation, and then nor ſuffering him 
to Depone, which could not be the ground ot a lawful Sentence, ſpecially 
where the Proceſs and Attion was deduced, before an Inferior Judge, wiz 
the Commiſlars of Edinburgh, which Alledgance was Repelled, and the 
Decreet found Lawful, and ſuſtained as good; for the debarring by Horns 
ing was alike, as if tor non-cotmpearance he had become Contumax, and 

as Sentence in that reſpeR had been pronounced againſt him. AQor, 
Altet. Mowat, Hay Clerk. Vid, Jaly 15. 1624. Dickgony, which appean 

contrare to this Deciſion. 
Sir Robert Ker contra Eodem die. 

Ir Robert Ker, as Donatar tothe Eſcheat of umquhile Robert Earl of I 
thian, for putting hand in himſelf, and Self-murther, having obtained 
a General Declarator, thereupon Purſues a Special Declarator, to heat 
the Right of the Tacks under-written, decerned to pertain to him, as fal- 
ing under the faid Eſcheat, which Tacks being of the Teinds of Niitet 
were ſet to Sir John Hume of Hutton-hall, and umquhile Mr. Sewne! Hunt, 
his Brother now decealt, during their Life-times, and for 19 years theres 
after, which Tacks were Aſſigned to Sir Jobn Ker, by the faid Sir Jobn 
Hume, and his Brother; and from the which Sir Job» Ker, the faid ums 
_ Earl Lothian had compriſed the ſame: In this Proceſs, the Defenders 
ompearing, and Diſputing, that the Right of this Tack could not fall un+ 
der the E, Lothians fimple Eſcheat, for Self-murther, no more than if te 
had beeh'at the Horn, by Single Rebellion, not remaining thereat yeat 
and day ; In reſpeR ofthe AR of Parliament, Amo 1617. which declares, 
that Life-rent Tacks ( as ate the Tacks controverted ) fhall not fall under fimpl 
Eſcheat, The Zords found, that thir Tacks, albeit they were Life-rent in 
the firſt Tackſ-men, yer after they were Aſſigned by them, would fall under 
the Afigneys ſimple Eſcheat by ſimple Rebellion,and fo thereafter wonld fall 
under the Farl of Lothiats ſimple Eſcheat,who had Compriſed them, either 
by his fimple Rebellion, or rhrough the cauſe Libelled, or arly Cauſe which 
might make his Eſcheat to fall, for the ſaids Tacks being Aflighed, were 
not to be conſidered, as if they had been originally Set to the Afligney,for 
kis Lifetime, and were not reſpeted as Lite-rents, in the Peck the 
| gney 
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' Aﬀigney 3 but if the Tacks had been' originally Set to the Earl of Log- 
4hian, for his Life-time, and to his Heirs-and Afagneys, -for the ſpace of x9 
years thereafter, the Queſtibn remains untouched,by that Act of Parliament, 
Ano 1617. If ſuch Tacks will fall under the Eſcheax, if the firſt Tackſ-man 
ſhould commit Self-murther z and that his Donatar had Right..to that ig 
years Tack, orif bis Heirs only had the Right thereof, which appears, per- 
tains to the Heirs, and not to the Donatar of his Eſcheat, no more than if 
he had been fimply Rebel, in which caſe the Donatar, upon his ſimple Re» 
bellion, by the Act of Parliament foreſaid, is excluded from all Right there- 
toz and in Reaſon it appears, the fame” ought to be obſerved, in the other 
c[-, for no more can fall under the Eſcheat, falling for Self.murther, but 
that which pertained to the Delinquent, and which was in ejus bonis; but 
tis 19 years Tack was not ſo,becauſe it had nobeginning,while after his de- 
ceaſe, and began in the Perion of his Heirs, or Ail:gneys, and (o could not 
fall by his Fault, ARor. Hope, Alter. Aiton, Lawtie & Nicojon younger, 
Hay Clerk, Vid, March 10, 1631. Francis Stuart. | 

Guthrie Supplicant, Penult July 1625, | | 
Supplication was given in to the Lords by Richard Guthrie Servitor to 
Mr John Sharp, who had deduced a Compriting againſt | 

$--xervel ot Humby, which Compryſing he deſired to be Allowed by the 
Lords. This Supplication was nor granted 3 For the Lords found, that after 
the dearh of the Party, againſt whom the Compriſing was Deduced, ſuch 
Compryſings ought not to be Allowed, nor given in,nor received by the 
Clerk, aod Somervel of Humbie was deceaſcd, before this Compryling 
was craved to be Allowed. In thir cafes it is to be confidered,w hat ſhould 
be done by the Compryſer,to make his Compryling effectual, and to be Al- 
lowed ; for it is not reaſonable, that the interveeningy, or ſubſequent death 
othis Debitor, ſhould fruſtrat his Right or Diligence, but wa compes«, 
tent Action thereupon,againſt the Superior,to enter him,albeit not by ſuch 
Summar Charges upon Dcliverance, Fid. Novem. 20. 1624. L. Lagg: 22, 
March 1626. Collace, January 23. & 27 & February 3. 1624, Steumſon, 


lim La. Stonyhil/ contra her Son, Eodeme die. 

He Lady Stonyhill, Relict of Sir Robert Dobie, purſues Regiſtration of 

| | her Contract of Marriage, againſt her Son, as Heir to his Father 
ang the Defender Compearing, and Alledging, that ſhe being left Tutrix 
Teſtamentar by her Huſband, to the Defender jine qua nor, ſhe could not 
purſue her own Pupil, her Son, whom of Law, ſhe ought to Detend, uns, 
till the time ſhe had intented a Purſuit, to hear Curators given to him, to 
defend him; which Alledgance was Kepelled, and the Purſuit was (uſtain-. 
ed at her Inſtancez albeit it, was alſo all:dged, that ſhe had accepted a 
Tutory, by ſubſcribing of ſundry Writs, as Tutrix to the Defender, which 
was alſo Repelled, in reſpect that ſhe renounced the Office of Tutory,, 
and that the Pupil had received no prejudice by her Subſcribing of any 
Writs, and that.it was very favourable to give her Action, to ſeek Regi- 
ſtration of her Contract Matrimonial z And the Lords found it not necefſ-- 
lary, to Intent Action, to give Curators to Defend her, So, ſeing they, 
founds that any Perſon, either of the Father-fide, or Mother-fide, of Kin. 
to the Pupil; mighe ſeek Tutors to the Minor, to Defend and: Authorize - 
him, who being fo ſoughts the Lords would give them Curators ad hanc. 
litems ſummarly,without any further Proceſs; And alſo. there was moe Tu-, 
tors in the Teſtament,” Actor Hope. , Alter, . Nlcolſomn. younger, Gibſon 
tk. Vid, March 4. 1623; Lo. Barganie contra his Sons, Fog 
Aa contra 
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contra Dowglas, February ult, 1626. 
TY an AQion of Suſpenſion betwixt | contra Dowglar 
MK Caſhogill, for Suſpending of a Decreet obtflined againſt the Heir ang 
Executor of a Defuns Debitor 1o the. obtainer of the Sentence 5 in thig 
Proceſs and Summons whereupon that Sentence was pronounced, . both the 
Heirs and the Executor of the Defun& were called Onico contextu, with. 
'out diſtinRion, to pay the Debt owing by the Defunct, vis. the Heir 
Heir, and the other who was Executor, was hoc nomine called; and the 
Summons was referred to the Defenders Oaths, viz. that the one was Heir, 
and the other was Executor, and they both were holden as confeſt, being 
Summoned to give their Oaths, and not compearing, whereupon Sentence 
followed, Decerning them to pay, conform to the Tenor of the S ummong, 
whereby, as faid is, they were both called, and defired to make payment; 
and wherein it was not Lybelled, that ilk one of them, was Debitor i ſo. 
duw, and that therefore they, and every one of them, was holden tomake 
Payment of the whole, but the Tenor of the Summons, and Concluſion 
thereof, bore only, T hat they ſhould be decerned to pay the Debt; Likeas the 
Words of the Sentence was ſo conceived; and it being Diſputed in this Su(. 
penſion, if the Sums ſhould divide betwixt the Heir and the Executor de. 
cerned, and that ilk one of them, was ſubjeR to pay the half of the Sum, or 
If the Creditor might exa& the whole, either from the Heir or the Executoyr, 
ſeing they were both Debitors to him, and every one of them, by the Law, 
in the whole Sum. The Lords found, that albeit, by the Law, the Heir, 
or the Executor; and ilk one of them remained ſubject to the Creditor, in 
the whole Debt; yet in reſpe@ of the Conception of the Summons and 
Purſuit,and of the Sentence following thereupon, being of the Tenorfore- 
ſaid, neither the Heir alone, nor yet the Executor alone could be Charg- 
ed for the whole Debt, but that in reſpect of the ſame Sentence, ilk one of 
them was only ſubject to pay the equal half of theSum decerned, whereas the 
Creditor might of Law, have craved the whole, from any of them, if the 
Purſuit had been fo intented and conceived, and Decreet ſo given. . Actor, 
Mowat & King, Alter. Givſon Clerk, Ita I. C. Si plares 
wna ſententia condemnati fuerinttenentur tantum pro virilibus, licet antea in ſoli. 
dum tenebantur, Vid, December g. 1628, ubi ſententia non inducit Novati. 
prem, wid, Novem, 16, 1626, Chalmers, 


contra T, of Edinburgh, March 1. 1626. 

N an Advocation of an Action from the Town of Edinburgh, the Cauſe 
being Advocat. It was queſtioned, if the Caution found before the 
Town Court ſhould ſtand, after the Advocation, The Loxds found the 
Caution, found by the Party purſued, ought not to Rand, ſeing the Party 
could not have been lawfully urged ab initio, to have found that Caution by 
the Town of Edinburgh, as their ule 1s,tocauſe otherwiſe to be done to Burs 
geſſes, ſcing the Party, to whom Caution was given ; albeit he was their 
Burgeſs, yetthe cauſe of the Debt was not owing to the Burges himſelf,but 
only to a Stranger, without the Juriſdiction, and whereto the Burges was 
only made Affigney; and if that be ſuſtained, every man, by ſuch Aſſigna» 
tions, might be troubled with finding of Caution, in that ſort, which were 

a great vexation, and in it ſelf unreaſonable, Scot Clerk. 


Hamilton contra Tennents, March 2, 1626. 
Ir Job Hamilton purſuing a Removing againſt ſome Tennents of Bar- 


genie, wherein one Compearing, and Alledging, that there wen Tw 
| ct 
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Set of the Lands to'his Father and Mother, durirg heir Life-times, in the 


* .which-Tack, the Serter obliged him to receive the Bairns to be procreat 


UMI 


betwixt' the Tackſ-men after their deceaſes, kindly.Tennentsto,bim, inthe 
faid R-our;fo long as they were able to pay theDuty contained in the Tack; 
inreſpe& bf the which Claufe, the eJdeſt Son of the Tack{-man Alledged, 
that he had ſufficient Right to bruik, at leaſt during his Life-time, ſeing he 
had ever payed, and was content to find decurity to pay .the Duty of the 
Tack. The Lords found the Clauſe foreſaid, could: give no Right to bruik 
longer than Warning was made, becauſe it was neither Tack, nor Rental; 
-and it had no ſpecial time therein limited, for the which it ſhould; endures 
and found it ought not to maintain the Defender, for his Life-time, albeit 
he reftried the ſpace to his Life-timez and though the Clauſe was conceived 
in favours of the Bairns i»deſinirt, and not. in favours of any ſpecial- Perſon, 
named in the Writ, but uncertain, and therefore Repelled the Alledgancez 
but here a Singular Succeflor purſued, AQtor. Hope, Alter. Miler. Gib- 
fon Clerk, Yid. July 5. and 7. 1625. L. Aiton : March 18. 1626. L. Cota 
ſbil contra Wilſon, Feb. 6. 1633. Gordon cofitra M*culloch, 


Gray contra Tennents of Farnif/at, Fodeme die, | 
N an Aion, to make Arreſted Goods forthcoming,  Purſued againſt 
Grahame of Farnif/at, and the Tennents of the Lands, in whoſe hands 
the Farms, adebted by them to the Maſter, was Arreſted, and deſired to 
be made forth-coming to the Creditors. Graz, who was Purſuer ot this 
Aon, for ſatisfying of the Principal Debt, and Annuals thereof, owing 
by the ſaid Graharr, Heretor of the Lands, wherein Charges being execute 
upon an. Heretable Bond, for Payment of the Priccipal um, and Annual- 
rents, conform tothe Bond, after Requiſition made, conform to the Clauſe 
of the Bond, and the Party Charged contending, that after the Charge, he 
was not ſubject in wy Annual, for any Terms ſubſequent, after the Charge, 
The Lords found, that rotwntflarcirg ct the Charge, the Debitor. was 
Rill fubjeR, in the Annualrent , for all Terms after the Charge, continually 
while payment was made of the Principal Sum z and ſo that the Defender 
might Arreſt, both for his Principal Sum, and the Annuals thereof. 
Ator. Alter. Hope, Gibſon Clerk. Vid. March 24. betwixt thir ſame 
Parties, July 25. 1626, CAnſtain contra Hume and Ker. Penult Feb, 1623, 
Haliburton, 


Wilſon contra e4ithin, March 3, 1626, + 

I* an Action of ReduRion of a Bond betwixt Wilſon and Aitkin, upon 

a Reaſon of Minority , and Lefion. The Purſuer produced a Teſti- 
monial, bearing the time of his Baptiſm, ſubſcribed by Mr Patrick Hender- 
ſon, Keeper of the Seffion Books of the Kirk of Edinburgh, to prove his 
Minority. .The Lords found it could not prove, becauſe neither was that 
Regiſter of that Authority, that the Extra& thereof alone, ought tomake 
Faith per ſe, much leſs could it prove Minority, for the time of the 
Bapriſm ought not tobe reput, as if the Child had been bor at that time; 
ſcing he might have been one or mae years of Age, before he was Bap= 
tized, and ſo the Minority could not be. proven thereby, to compt from, 
his Baptiſm, but ſuch Teſtimonials.may have greater Reſpe&and' Faith to 
prove Majority,and that to compt from the time of his Baptiſm, for he mult, 


be A ere he be Baptized, » Actor, Lerwonth, Alter, ' Abſent Hay 
er , 


Aa Dowglar © 


| Dowglaſs contra  Fodew die, - 
P an'ARion of Spalzie of Teinds purſued by Mr, Wilians 


Dowglaſs, ay 
Prebendar and Titular of the Teinds. The Lords found, that the [ 
ender being Sub-tackſman to one,who had a Tack ſtanding unexpired, the 
ear of the Spulzie Libelled, albeit the Sub-tack was expired before, ang 
bruikking after the years of that expired Substack per Hacitans  Relocationey, 
could not be purſued for Spulzie, the ſaid Principal Tack being that yeg 
unexpired, as ſaid is; albeit the ſaid Principal Tackſman was deveaſed, ang 
that none compeared for his Heir, or any others who might claim Right tg 
the ſaid Tack, to cloath themſelves with the Right of the ſame 3 and there. 
fore it was anſwered, that it was Jus tertii, which could not detend the 
Excipient, who had no ſtanding Right in his own perſon, notwithſtanding 
whereof the Exception was ſuſtained, Yid, 14 Feb, 1623. Ratray contra 

Grahame. 21 Jan. 1536. Buchannan; 12 Decemb. 1621. L, Lagg, 


Law contra La. Balgony, Eodem die, 

Aw in Kirkcaldie purſuing the Lady Balgeny, for Poynding of the 
Ground for an Annualrent, wherein the Purſuer was Infeft, tobe hole 

den of the L, Balgony, and which Infefttment was clad with Poſleſlion dj- 
verſe years, before the year for which the Aﬀion was purſued. The Des 
fender Alledged, that he was Infeft by a publick Infeftmenr, following upon 
a Compriſing 3 which Infeftment and Compriſing, albeit it was polterior to 
the Purſuers Right, yet the ſame depended upon a ContraGt of Marriage; 
whereby the Author of the Purſuers Right was obliged to provide the Bairng 
of that Marriage to a certain Sum of Money 3 upon the which Contra, In- 
hibition was ſerved at the inſtance of the Laird of Dry, Father to the La: 
Balgony,who was a ſpecial Contrafter with the L. of Ba/gony in that Contra 
of Marriage, and which Inhibition was Execute betore the granting of the 
Infeftment by the L; of Balgory to the Purſuer ; for not fulfilling of the which 
condirion ofthe ſaid Contra by the L, Balgony, he being now deceaſed, the 
Lands controverted deficed to be Poynded, were Compriſed by the eldeſt 
Son of that Marriage, in whoſe favours the ſaid Contrat, anent the Proviſi« 
on of the Sums therein contained, was conceived z and upon which Compri- 
ling he was publickly Infeft, ſo the ſaid Compriſing and Lafeftment publick; 
albeit poſterior to the Purſuers Right, ought to be drawn back to the ſaid 
Contra@ of Marriage, in reſpe& of the nature thereof; and favour by the 
Law due to the ſame; and -in reſpeC(t of the ſaid Inhibition betore the 
Purſuers Right, eſpecially ſeing now by vertue of the ſaid publick [nfeft- 
ment the Defender was in poſſeſſion, The Lords found this Exception Re- 
levant, and preferred the publick Infeftment poſterior to the Purſuers pri- 
or Infeftment, in reſpe(t of the preceeding Contract of Marriage, and lnhi- 
bition Execute before the Purſuers Right and Poſſeſſion had, conform to 
the publick Right 3 which Exception founded upon the prior Inhibition, 
was received in this fame Judgment 3 And the Zords found no neceſſity,that 
the Defender ſhould be put to reduce the Purſuers Right, uponthe ground 
of that anterior Inhibition, but received the ſame in this Action ; albeit the 
Purſuer Replyed, that his Infeftment clad with Poſſeſſion could not be fo 
ſummarly taken away by the faid Inhibition neither could the Poſſeſſion 
alledged by the Defender be reſpected, becauſe the Lands falling in Ward, 


by the deceaſe of his Author , and the Ward being only expired this year. 


controyerted, what ever poſſeſſion was acquired from the Donatar 'of the 
Ward, who wasconjun& Perſon, Friend, and Kinſ-man to the Defenders, 
ought not tobe reſpeed in the Purſuers prejudice 3 but the matter ought to 
be handled,as it the Parties were Difputing before the Ward fell; at which 
time 
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time the Purſuer was in aftual Poſſeflivn of his Anmnalrentz which Anſwer 
was not reſpeCted, . bur the publick Tnfeftment, Contra, and Inhibition,and 
Poſſeffiob, and Exception propotied thereupon, was adtvitted, as laid is. 
Ador- Hope & 84ird. Alter. Atom Gibſon Clerk; 
| E. Kingborz contra Cdace, March 8, 2626 © 
Nan A8ion of Removing of Tennents Defenders, purſued at the inſtance 
of the Earl of Kinghorn, from the Lands and Barony of Dods, wherein 
one called Robert Coace was conveened 3 who being Minor the time of his 
 Citationzand then having his Father living, who was Adminiſtrator to him of 
the Law. . The Lord; fuſtained. the Proceſs, and the Summoning of the ſaid 
Minor, being Summoned by the Principal Summons, and Executions there- 
of, with his Tutors and Curators generally, and they being generally Sum. 
moned, albeit that his Father wasnot ſpecially Surnmoned by the Execution, 
who was then living, whom the Lords found needed not to be ſpecially 
Summoned, as faid 1s, ſeing the Tutors and Curators were generally Sum- 
moned. Actor, Hope & Rollock, Alter. Aiton & Nairn. Gibſon Clerk. 


| L. Capringtoun contra Bartilmeo, Eodem die, * 1 
N a Suſpenſion betwixt the L, of Capringtoun and Bartilmeo, wherein L; 
[| Capringtoun being charged to pay Rebekah Bartilmeo for her (clf,and alio 
as Heir Served and Retoured to Maſie Bartjlmeo her Silter, the Sum of 600 
Merks, which by Contract he was obliged to pay tothem two, & their Heirs 
equally betwixt them 3 and ſo the one Siſter being dead, and the other bes 
ing Heir to her, charged for the whole Sum. The Lords Snſpended the 
Charges Execute for that half pertaining to the deceaſed Siſter, notwith- 
ſtanding that the Charger was Heir to herz becauſe the Lords found, that 
that Contra&t,concerning the Sum pertaining to her who was dead, could 
not be ſo ſummarly Execute, and that Sum charged for at the inſtance of 
her Heir,except the Contra®t had been firſt transferred in her perſon,as Heir, 
and ſo the Charge was riot faſtained, except the Right of the Contratt had 
been lawfully and formerly eſtabliſhed, in her perſon by a preceeding Sen- 
tence, Actor. Camninghame. Alter. - HayClerk. Vid. 5 July, 1625: 
L, Drumlarrrig. 


Monro contra Dr. Kincaid, Eodem die, | 

N a Suſpenſion at the inſtance of Hetfor Monty, againſt Dr. Kincaid, who 
I having acquired the Right of certain Sums, which the faid Hefcy was 
obliged to pay by an Heretable Bond, viz. the Arnnalrent thereof to Margaret 
Vaus and Mr. Adam: King her Spouſe, Liferenters of the Sunes, during their life« 
time; and afier ber deceaje to Margazet Mawer Fiar thereof, and in caſe of her 
deceaſe unmarried.,to the other two Sifters,named in the ſaid Bond, In'the which 
Obligation. it is ſpecially ſet down, that notwithſtanding of the Heretable: 
Clauſe therein contained 3, the. ſaid Margaret Vavs, and her faid Spoule, 
might charge for the pagihemt of the Principal Sum conjunAly-, they be- 
ing both. on life, and. after the deceaſe of the ſaid Mr. Adam and his Spouſe, 
that the ſaid Margaret Mawer might charge for the ſame ; and the Right of 
this Bond and Sums being diſponed) to the Dotor, by the ſaid Maygaret 
Yaus Liferenter ( her Husband being dead) And by the faid cMargaret 
CMawer /Fiar, the charges, at his inſtance, as Aſfigney, were Suſpended: 
upon. theſe Reaſzns, viz. inreſpett of the Tenor of the Bond; which pro- 
vided, that the Liferenters:conjunGly, they being both on life, might charge 
for the ſame 3 and after both their deceaſcs the Fiar might charge 3 and ſe» 
ing Mr Adam King, Husband to Margaret F aus Liferenter was dead,the Re- 
ki& could not charge her ſelf for the Principal Sums, ſeing the Bond pro-- 
| Aa 3 vided 
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vided, that the Charges for the ſame ſhould be Execute by them both cou 
junAly, being both on. life, and ſo: the one being! dead, as the conld ng, 
"no more could her Afſigney charge therefore s And-ficklike the Bond py 
vides, that the Fiar ſhould. not charge while after both the Liferenters dg. 
ceaſe 3, ſo that Margaret Yaws yet living. the Fiar nor the, Afſigney could noe 
ſeek the ſame, And further,that the Fiar, or her Aſhgney could not ſeek the 
Principal i" in reſpe& of rhe Tenor of the Bond, proyiding the Sum tg 
be payed to her, and failzicing of her oO unmarried, .to her. two 
Siſters and fo ſhe being yet unmarried, ſhe could not. Aſſign nor . Diſpane 
the ſame iri prejudice of her other Siſters, The Lords notwithſtanding of 


both theſe Reaſons, ſuſtained the Charges for the Principal Sum, at the in. . 


Nance of the Aſſigney, ſeing they declared that that Clauſe anent the ng 
charging for the Principal Sum, ' duriog the life of the Liferenters, way in, 
troduced in favours of the Liferenter, and Fiar, and not ſer down in their 
prejudice. or in fivours of the Debitor z and therefore ſeing both Liferent. 
er and Fiar had made an. Aſſgnation, the Aſligney baving both their 
Rights, might Charge therefore, ſeing the Bond provided not that the Fiax 
might notCharge while theLiferenters deceaſe, but bore, that (be might Charge 
after both their deceaſes,albeit in effe& both the words be one; and ailo tound, 
that the Subſtitutzon forcſaid, was not any impediment which could hinder 
the firſt perſon, Fiar, to trahſmix effeQually the Right of the Sums in the 
perſon of the Aſſigney, albeit ſhe was unmarried, and theretore ſuſtained 
the Charges at the Aſhgneys inſtance, Aftor. Lawtie, Alter. Hoje, Gibſon 
Clerk, FYid: For this laſt-part 14 Fa#wary 1631 Helen Sharp, 

This matter being call. d i preſentia Dominorum, 10 March 1626: Major 
Monro compearing, and claimihg the Sum : This ſame Decifion was allow. d, 
and Dr, Kincaid preferred, and his Afſignation found good and Jawtu), 
albeit his Cedent died unmarried. 


| p Tr aquair & Robertſon contra Bluſhiels, Eodem die. 
Ls Traquair having teceived a Borid trom umquhile Thomas Traquair 


his Brother, whereby the ſaid Thomas diſponed to h:m c-reain paitis. 


eular Goods and Gear, with Provifion,that the ſame ſhould not be ceiver- 
ed till after his own deceaſe, and the deceaſe of his Daughter, ſhe dying 
unmarried z to which Bond Fames Traquair having tmade one Robertſon 
Afgney, atter the deceaſe of the Maker of the Bond, and his Dau»l.ter 
who diec before her Father, and unmarried , he purſues Ewphan Bluſhiels, 
Relift of the ſaid umquhile Thomas, tor delivery thereof, In the which 
AQtion, it being alledged, that that Bond was donatio mortss cauſa, and 
that the Giyer of the Bond ſurvived fix or ſeven yeats atter che miking 
thereof, and retained the uſe and poſſeſſion of the Goods diſponed to the 
time of his deceaſe + Likeas, the ſaid Bond being donatio mortis cauſa, 1s 
faid is, wasrevockable, 2nd was in'effe& revocked, in ſo far as the Maker 
thereof made his Teſtament, wherein he nominate his Executors, and leit 
his whole Goods and Gear to them, which makes the & xecutors to have 


Right to the ſaids Goods, contained in the ſaid Bond, ſeing he lett his whole 


Goods to the Executors, and ſo muſt extend to the ſpecial Goods di- 
ſponed in that Bond, and retider the ſaid Bond ineffeta11, and the ſame is 
thereby Innovate and become null, And it being further alledged, that the 
Goods contained in the ſaid Bond, was Heirſhip Goods, and could not be 


diſponed atter that manner, in prejudice of the Heir of the DefunF, wiz, 
another of his Brethren, who' was retoured Heir ro him, and to had the ' 


beſt Right thereto, wherein he could nor be prejudged by that preceeding 


Diſpoſition, which took never effe&, but ceaſed and became void by the” 
as. retention! 
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fetention-of Poſſeſſion fix years thereafter, and the Defunds being in Po(- 
fefion when he died as faid is, whereby the Heir had good Right to the 
Game, Which Alledgances were Repelled; for the Lords found, that the 
retention of the Poſſeſſion, and the Clauſe foreſaid, whereby the delives 

was ſuſpended to the time of the deceaſe of the Maket, and of his 
Daughter,did not derogate from the Bond, but that it onght to. be effeRual 
1 the time deſtinate therein, neither ſound they the Bond was revocate 
by the poſterior Teſtament, eſpecially ſein5 therein no_ mention was m2de 
of any of the Goods mentioned in the Bond, bur only that he left his 
Goods and Gear generally to his Executors, which behoved to be under- 
ſtood only of ſuch Goods as were not Diſponed beforegand ſicklike found, 
chat the Heir had no Right to the ſamezbut by the contrary,that if the Heir 
had theſe Goods, he might be compelled by the foreſaid Bond to deliver 
the ſame. Actor. Mowat, Alter, Hope, Hay Clerk, Fid, 2 March 1624, 
L, Currichill, 

Biſhop of Dumblaxe contra his Vaſlals, Fodem die, | 

N an Improbation purſued at the inſtance of the Biſhop of Dumblane a» 

oainſt his Vaſſals, an Exception being proponed for the Laird of. Xerſ+ 
Crawford, who was Minor, that he was not lawfully ſummoned, becauſe 
his Tutors apvd Curators were not ſummoned at the Mercat-Croſs of the 
Head-burgh of the Sheriffdom where the Minor dwelt, nor where his Land 
lay, but at the Mercat-croſs of another Sheriffdom, where neither they nor 
the Minor had any Lands or Dwelling, which was alike as if they had not 
been ſummoned at all, and who if they had not been ſummoned, Proceſs 
could not be granted againſt the Minors This Alledgeance was Repelled 
he; loco ; for the Lords tound, that they could not in this Proceſs take tryal, 
where the Minor or his Curators dwelt, or his Lands lay, and ſo would 
not receive this Exception of alibi in this Cauſe, but reſerved to the Des 
fender his ARionito Reduce thereupon as Accords, Actor. Aiten. Alter, 
Belſhes, Hay Clerk. FYid. 26 Fuly 1625, L, Rankilor, 


Liberton contra Adamſon, March 11, 1646, 4 
N a Suſpenfion betwixt Fohn Liberian and Adamſon for ſuſpending a Des 
[ creet obtained by Adamſon againſt Ziberton before the Town of Edin- 
bargh, tor payment of 40 pound, referred to his Oath, and tor Contumas 
cy decerned againſt him , the reaſon of Suſpenſion bearing, ghar Libe1ton 
»as not an Indweller within Edinburgh, neither the time of the Sentence, 
nor at any time before,nor (enſinez ſo the Provoſt and Baillies were not Judges 
competent to him, he not being ſubje& to their Juriſdiion, and ſo the 
Decreet being 4 on ſuo judice was null, The Zords,notwithſtanding of this, 
Reaſon, ſuſtained the Decreet, ſeing it was referred to his Oath, and was 
2 matter of ſmall moment, but prejudice 'to Reduce the ſame upon that 
Reaſon prowt de jure, Actor, Lermonth, Alter, 


; gt” L. Corſhill COnrera Wilſon, Eodem die, EYSF; MS LE 
IN an Aion betwixt Wilſoz Defender againſt the Laird of Corſhjl, for. 
L Removing from Lands,the Defender alledged, that this ſame Purſuer had 
ſet a Tack ot the Lands libelled to his umquhile Father for his Litetime, 
in the end of which Tack the Purſyer had oblig'd. himſelf, to accept the 
Bairns of the ſaid Tackſman, kindly Tackſmen to him betore all others, 
and this Defender being the eldeſt Son of his umquhile Father who. was 
Tackſman,” This Bond ought to defend him againſt this Purſuer, Granter 
of the Bond: This Alledgance being conſidered by the £ords, they found, 
that this Bond ought to work againſt the Purſuer, to cauſe him give tothe, 


» 


Aa 4 Detender 


D. *auccefor to the Purſuers Right z, and this was tound as ſaid is, albeit the © 


4 
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Defender 2 Tack upon/the like O1 


r of Suſſon, v42t | 
[tions, to be done therefore” by ' 
Defender, as are 1n-uſe tobe he Purſuer by others his Then 'E 
and Tackſmen of the like Lands in quality and quantity, an{werable proc. 
portionally to the Lands libelleds and theretore it the Defender ſubfurigq 
in his Exception, and. offered, xg perform this Dury to the Purſuer'jor y 
Tack, . as others doth tor thejlike, They ſuſtained this Exception upon the 
Bond, to the effect, that, g7Tagk might be preſently perteQed ro the Byy 
cipient, and tor thet eni ordained the Purſuer, ro conceſcend upon the 
Conditions,which. others his Tackſmen payed for the 1ike Lands, which bey 
ing condeſcended, Wars that they would admit the lame to the Pwr) 
ſucrs Probation, tharMer the end of the Probation, the like Cotiditiong 
being pertormed to him by this Defender, the Purſuer might perte& 16 hing 
| | re, containing the like Duty and (pace of Endurance, 
as he is in ue. 2 War to others his Tennents for the like Condition 
which Conditions, if the Defender, atter Probation as faid is, ſhould nor 
perform, the Lords found that the Bond could not furnifh a Defence againſt 
the Removing, ſeing thereby the Tennent was baggd to do the ſamein ef- 
fe, ifhe claim'd ro a Tack to be ſetthereby to him, otherways the De. 
fender might ever clothe himſelf with that Bond, and never ſeek a Tack, 
which.was againſt all reaſon chat the Tennent ſhould ever bruik the-L 
in reſpe& of the Bond, and ſhould pay nothing for the ſame : But this Boad 
was folind could not detend, 1t che Purſuit had been made by a. eularij 


urſuer alledged, that the Clauſe of the Bond being acjeced to a Tack 
which expired, ſhould not turniſh any ground of. Detence, becauſe it neither | 
contained time of entry ,nor term of endu ance, hor cuty, ahd was no real 
Right; and if a'Tack, albeit it had been given to him, yet wanting time of / 
Entry,Iſh,and Duty, it could not"detend him, tar leis fuch 2 Bond z*-whichy 4 
was Repelled bythe” Zorzs, and® Interloquirot given ut /upra, Atory ? 
Cunningham Alter. Hope, Scot Clgk, FYid, 2' March 1626, Hamilton, * 
5 and 7 Fuly 1625, L. Aiton, 26 Fdpwary I627, Agnew. 
L. Weſtraw contra Williamſon & Carmichael, March:14, 1626, | 
Ziſon Njsbgt, having recovered Decreert 2gaifft Marton William|on and 
F apies Carmichael her Spouſe, o Bren of certain $ums ot Md 


ney, ſhe-<onſtitute Fames FohnwHon ot Wettraw Afſſigney thereto witli 
Powet:to him, either co charge for the Syms in her Name, or in tus ow 
Name'as Aſfigney, Whereupon Chargt{ being execure in the Ceden 
Name, the Lords tound the' Reaſon of Suſpenſion Relevant againſt rhe Af 
y, bearing, that the ſaids perſons Suſpenders who were chai ged, hadÞ 
magepayment of the Sums wherein they were decerned to the Cegcat, bes! 
rezany Incimation of the Affignationz which Payment made to the Cew# 
t before any Intimation, the Zords found ſufficient ro | berate them at} 
the hands of the Affigney, notwithſtanding that the Aſſigney #'l-dgec, that. 
the Siiſpenders knew that the Laird of Weſtraw was made Affigney betore 
their payment, and that they offered to tranſat with him thereanent, 19 ; 
that they could never be repute-ro be in bona fide in reporting of that ond 


charge, as done before Intitnation,of the Afſignation, the ſame being know? 
to them, as ſaid is : Likeas, the Afﬀigney alledged, that he had lawtully' * 
execure Inhibition upon the ſaid Afignation, before the obtaining of the, ; 
ſaid Diſcharge, by the which the Suſpenders are conftituce. in 2r4/a fde'td. 

have made payment to the Cedent, fince the time of ,the executing of the. ' 


ſaid Inhibition, which was raiſed upon the ſaid ABtign whereby all. 
the Leidges were conſtitute in mala fide bg do atly Dee , which might ms 


an amy ww vn "wen be woes en > * 23 3 *% 


nw 


s- ws as ww WW ed Fo io» wet 


* ” _ 


k 


T he Decifrons of the Lords of Seffion, 1626. 193 
the  faid Affignation in-effeual, notwithſtanding whereof, the Payment 
"made, and Diſcharge Reported, before any lawful Intimation of the Aﬀige 
nation, was ſuſtained, ſeing the Lords found, that the knowledge of the 
Affignation, put not the Defenders i wala fide to pay the Cedent, which 

' 'onght to have been Intimat to them, after a Legal manner, and fo made 
known to them Legally 3 and the Inhibition not being ſpecifice execut, and 
Jntimat to theSuſpenders,could not be reput an Intimation, eſpecially feing 
alſo that Inhibitions properly had force againſt Immoveables, and did not 
rick upon this ſubje& controverted. And therefore the Letters were Suf. 
pended ſimpliciter. AQor. Oliphant, Alter. Vid. wt March 1624. 
Patrick, Sandis, Novem. ult, 1622, Sir Fames Durham, March 22. 1623; 
L, Bracko contra Ogilvie. July 2, 1625, Porteous contra Elliot, & Fanuary 
27, 1624» Stevinſon, 


E. Caſſils contra Simpſon, March 18. 1626. 

He Earl of Caſ/z{s, as Heir to the deceaſt Mr. of Caſſzls his Uncle, pur- 
T ſues George Simpſon, Tailzor in Edinburgh, for delivery to him, as 
Heir to the ſaid umquhile Ear], of his Parltament Rob, which was within a 
Trank, and which Trunk, having the ſaid Rob' within the ſame, was put 
by the ſaid umquhile Earls Servant, at his Command, in the ſaid George hig 
Dwelling-Houlſe, and was committed to the ſaid Georg*s cuſtody and keep- 
ing. This Summons was not found Relevant, ſeing it was not therein lys 
belled, that the Key of the Trunk, where the ſaid Rob lay, was delivered 
to the Defender, and that he took upon him the cuſtody thereof, and to 
be anſwerable therefore 3 without the which had been ſpecially Lybelled, 
The Lords found, that the Defender could not be conveened, nor be found 
anſwerable therefore, albeit the Summons bore, That 4þe ſame was put int 
bis Houſe, and expreſly was committed to his cuitody, and keeping, For the 
Lords found, that ſuch Perſons, as was this Detender, being commort Ser- 
vants to Noble-men, as this Excipient,who was his Tailzor, ought not ta 
be anſwerable for, Coffers and Trunks, and Boxes with Writs,and ſuch other 
Wairs, pertaining to Noble-men, which their Servants would ſet in within 
the Dwelling-houſe of their Merchants, or Tailzors, at the Noble.meng 
- coming, or being in Edinburgh 3 for they would take the ſame out, and 
- put the ſame in again, attheir own pleaſure, as they had occaſion to uſe the 
| Kine without the knowledge of theOwner of theHouſe,(o that it were great 
* miquity, to burden the Maſter of the Houſe with the ſame thereafter, ex- 
cept that it could be Proven, and that it were Lybelled, that they had 
medled with the ſame, and done any Deed prejudicial tothe Owners there» 
in, Actor. & Nicolſon. Alter. Mowat. Scot Clerk; | 
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Paterſos contra Executors of Paterſon, Bodem die. 
{A Purſuit being moved at the Inſtance of Fohr Paterſon, as Donatar to 
A the Baſtardry of umquhile Robert Hlunter, and as having Right from 
the King as Oltimmas Heres to umquhileJawes Hunter, Son to the ſai Baſtard, 
| Which Son died without Bairns, and unteſtat,againſt the Executors of um- 
quite Thomas Paterſon, Debitor to the ſaid Fawes Hunter, Son to the fajd 
aſtard, in aſpecial Sum of Money, for the which they were' conveened, 
by a ſpecial Declarator, to make payment to the Donatar. The ſaid Tho- 
#4 Paterſans Executors alledged, that they had made payment of the Sum; 
and Debt Lybelled, tothe ſaid umquhile James Hunter, Son tothe Baſtard 
his/ Executor Confirmed, before the Intenting of this Cauſe, or granting 
' Of thatGiftto the Donatar. Which the Lords found Relevant,to Liberat 
the Defender at the Donatars band, -ſeing the Defender bad no neceſſity to 
B b Enquire, 
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enquire, or to know' the Condition of the Creditor, if he was the Sgn of a 
Baſtard, or not; or if the King would have Right, as »ltimus Here, 
that there being a Teſtament Confirmed, by the which an Executor Datiye 
was decerned to the Son of the Baſtard, the Debitor was in bona fide |, 
pay the Debt to the ſaid Executor Confirmed, notwithſtanding that the py, 
ecutor was not nominat by the Defunds ſelf, who died unteſtat, and with, 
in the Age of Pupillarity. And the Lords ſuſtained the faid payment, mags 
to the ſaid Executors Confirmed ; albeit it was voluntarly done, and with, 
our any Sentence recovered againſt them, to that efte&t, by the aids Ex, 
ecutors, before the, payment, as the Donatar aJledged ought to have pre, 
ceeded, before they could have payed, which the Lords Repelled, and foung 
no neceſſity of a Sentencey but that the Debitor might lawfully Pay tothe 
Executor Confirmed voluntarly, without any Proceſs or Sentence, The 
Lords nevertheleſs, reſerved to the Donatar his Action for the ſaid Sun, 
againſt the Exccutor, to whom the payment was made, prout de Jure, 
Aqor. Alter, Burnet minor, Hay Clerk. Vid: July 7, | 3 
1626, Somervel contra L. Halcyo. 


Davidſon *contra Gordon, March 22. 1625. 
N a Removing of Mr, Thomas Davidſon, contra Gordon. The Ling, 
ſuſtained a Seaſin, albeit given after the Warning, and alſo after the 
Term 3 as a ſufficient Title to ſuſtain chat ARion, and to produce Remoy. 
ing thereupon, notwithſtanding that the ſame was after that Term, tothe 
which the Warning was made, becauſe it proceeded upon a Retour, done 
before both the Term, and alſo before the Warning 5 And whichthe Loxds 
found, ought to be drawn back to the date of the Retour, which was bes 
fore the —_ and ſo was found ſufficient.- Ator, Lawrie, Alter, © 
ſo 


Gibſon Clerk, Vid. January 20. 1625. L, Selmes, and the 
Caſes there cited, : 


Collace contra L.. Elphinſlon, Eodeme die; 

R. Patrick Collace Servitor to Mr, Robert Nairn Advocat, being 

| made Afſigney to a Zompryling, by one William Henderſon, who 
was Son, and ſerved General Heir to Joh» Henderſon, and which Jobs 
Henderſon had deduced that Compryfing, againſt umquhile Mr. Robert Jobn- 
37on ot Leuchie, for a Debt owing by the ſaid umquhile Mr, &ober!, to the 
aid umquhile Job”, The ſaid Mr.Patrick, as Afſigney Conſtitute to that 
Compryling, by the Heir Generally Served to him, who Deduced the ſame, 
pu the L. of Elphini/on, Superior of the Lands Compriſed, to hear him 
Decerned,to give him Precepts, for obtaining of Infeftment, according 

to the Compryſing 3 Which AQion was ſuſtained by the Lords, albeit it 
was Alledged for the Defender, vis, the L. Elphinſtor, that the Purſuer 
was an Advocats Servant, and ſo not capable of an Ailignation to a Com- 
pryfing, in reſpeR of the A& of Parliament, prohibiting Members of Seſjon 
fo take Ajſignations topleys ;, which was Repelled,becauſe Compryſingscomes 
not under that AQ; and alſo it was Alledged, that the Purſuer could not 
ſeek Infeftment, by vertue of his Aſfignation tothat Compryfing, while the 
ſaid Sentence of Compryfing were firlt transferred, both in the Heir of the 
Obtainer, and Deducer thereof, and alſo in ſome Perſon to repreſent him, 
againſt whom the Compriſing was deduced 3 ſeing this Comprifing was a 
Sentence, and behoved to be ruled, as all other Sentences, which ever re- 
quires Transferring,before any Execntion follow thereupon, when the Party 
Obtainer of the Sentenee dies,which was Repelled; and the Lords found no 
necellity of Transferring, in regard thir Precepts, for obtaining of Infeſt» 
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ment, were deſired to be granted, by Purſuit,and way of Action, and not 


by a ſummar Charge of Letters of Horning,to command the Superior to In+ 
feft 3 which ſummar Execution, if it had been either ſought, or uſed withs 
out Purſuit, The Lords found, that they would not ſuſtain the fame, but 
ſuſtained the Purſuit and Execution,without Transferring, #t ſpra. Actor. 
Nairn. Alter. Gibſon Clerk. Vid. for this firſt Part July 6. 1625. 
Mowat: for the laſt Part, Novem. 20, 1624- L. Lagg, January 23. & 27. 
and Feb. J- 1624, Stevinſon: penult July, 1625. Guthrie. Feb. 11. 1629. 
Frazer: Decem, 5. 1628. L. Corsbie: Decem: 22, 1626, Gordon, 


Lennox contra Tennents, Eodem die. | 

N an Action, at the loſtance of Lennox of Branſhogill,againſt certain Ten- 
Y nents of Balfron, for payment of the Rental Teind-bolls, of the Lands 
polleſt by them, upon this Reaſon, becauſe they werein uſe to pay the ſame 
diverſe Years, prece<ding the Year Lybelled. The Loyds faſtained the Acti. 
on, and found theTennents aſtricted ro pay the Rental Boll; albeit it nei« 
ther was Lybelled, nor offered to be proven, by the Purſuer, that there 
grew als many Corns that Year lybelled,as would extcnd in the Quantity 
of the Teind, tothe Rental-Bolls acclaimed, without the which the De. 
fenders alledged, that they could not be ſubject to pay the Rental 
Bollsz albeit they had payed the ſame before, which was but voluntarily 
done, and could be no Reaſon to make it thereafter nece{lary. Which was 
Repclled, and the Lords found them ſubject, to pay the faid Rental-Bolls3 
albeit the Teinds of the Corns growing, extended not to that Quantity; for 
the Lords found them ſtill Debitors thereof, ay and while they made times« 
ous latimation to the Purſuer, or the Perſon having Right to the Teinds, 
that they would not remain obliged to pay the ſaids Bolls, and offer him 
Teinding of the faids Cornsz and fo in this Caſe,the Defenders are in worſe 
eſtate than where Spulzie is purſued 3 for in Spulzies the quantitie of ne- 
ceſſity muſt be proven, either by Witneſſes, or the Purſuers Oath, or the 
Defenders. Gibſon Clerk. FYid. Feb. 20. 16533. Colledge of Glaſgow. 


Somervel Donatar to the L, Fdmiſtor's Eſcheat, contra Eodems die- 
I* a Declarator purſued of the L. of py a Eſcheat, at the [ns 
{tance of Lewes Somervel,Servitor to the Lo, Erskin; it being alledged,. 
that the Horning was null, becauſe the Denounciation bore not, that three 
blaits of the Horn was «ſed, and the Purſuer Replyed, that the Execution 
bore, that he duely and lawfully denounged;that word, duely and lawfully, muſt 
be underſtood ro comprehend all Solemnities requiſit, ſpecially where there 
s no Law cequiring, that the Execution ſhould bear that Clauſe, or that it 
s neceſſar tobe done. The Lords Repelled the Alledgance,and ſuſtained the 
Horning, but tound it necefſar, thatthe Purſuer ſhould prove, tha' three 
Blaſts were given by the Officer, at his Denouncing of the Defender,” 
which being proven, to have been truely and aftua'ly done, albeit it was 
not ſo expreſt in the Written Execution, The Lords found it ſufficient,and 
that the want of theſe Words was noground of nullity 3 and this was or-' 
dained to be Proven,becauſe the Witneſſes and the Meſſenger Executor of 
the'Denounciation,was on Life preſently; but if the Witneſſes were dead, 
in any of the like Caſes, when it occurred, The Lords inclined to ſuſtain 
theHorning without neceſfity of ſuch Probation,the Execution bearing,that 
the Officer lawfully denounced, \eing there was no Law requiring that Solem- 
Qity ſpecially to be recorded in the Execution, A&or. Hope. Alter. 
Gibfon Clerk, Vid, March 4. 1624. L, Sornbeg contra Dryſdale. 
x _ Bb2 4 Er:kin 
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Erikin contra Tennents, Eodem die. 
Obert Errkin being Infett in a Tenement in the Cammongate, upon Re. 
ſignation made by Jojeph Cunningham, who is Infeft therein, procecd- 
ing upon a Compryſing,againſt Sir James Erskin,who was Heretor thereof, 
Purſues the Poſleſſors,tor the Mails and Dutiesz Compeared 1n this Procef 
the Lo. Er:kin, and defends the Tennents,as his Tennents,and who had payed 
him, in reſpe(t of his Infefcment thereof,granted tohim by the ſaid SirJawe, 
for an Onerous Cauſe, being a Debt owing by the ſaid Sir Fames, which 
Debt was before the Debt owing to the Purſuers Author, for the which 
he Compriſed the Lands Likeas his Infettment was before the Compriſer 
Infeftment , and it being Replyed, that the Lord Erskins Infeftment, wa; 
after the Denounciation, made by the ſaid Jojepbh Cunningham,for 4 PPryfing 
ofthe Lands from Sir James, and fo the ſame could not beſuſtained as|ay. 
ful, to exclude his Right, proceeding upon a Compriſing, the Denuncia. 
tion whereof was anterior to his Infettment, neither could the Priority of 
the Excipients Debt be reſpeRed, ſeing he had done no Diligence, to re. 
eover the ſame from the common Creditor, but only by his voluntar Re. 
ſignation, had obtained the ſaid Infeftment, which ought not to Prejudge 
the Purſuers Right, and more timely Diligence 3 and it being controvert. 
ed, that this Reply could not come to be Tryed in this Judgement Poſſeſ: 
for, ſo ſummarly. to take away the Excipients Right, The Loras found, 
that ſeing the Excipients Right was made before the Purſuers Authors Come 
priſing and Seafing, albeit after the Denunciation thereof, that jn this 
Judgement Poſleflor,the ſaid Excipients Hererable Right toreſaid, being clad 
with Poſſefſion,they would not annul the lame hoc ordrre, by way of Excepii- 
on,upon that KR eaſon of the precceding Denunciation, and voluntar Deed 
of the common Debitor, and the not doing Diligence by the Bxcipient 
but reſerved the ſame to be diſcuſled by way of Redution, prout de Jure; 
and the Lords declared, that if the Compriling was expired, before then. 
feftment granted to the Lo, Zrskin, albeit the Compryſers Seafin was ater 
his Seaſin, in that caſe they would prefer the Purſuers Infeftment, and 
Repel the Exception foreſaid in this ſame Judgement, if the Comprs (ing 
was compleited before the Excipients Infeirment, for the Compry ſing {6 
denuded the Debitor, that he could not by any Deed thereafter premdge 
the ſame. Actor. Hope, Alter. Gilfon Clock. Yid Jub, x, 
I624. L. Balveny, July 22. 1626. contra Where a Land 
is twiſe Diſponed to ſundry PartiesHlt. January 1628. Mark Hamilton, 


Foulis contra Allan, March 23. 1626. 

FF Eorge Foulis Heretor of a Tenement of Land in Edinburgh, raif-s Lets 
G ters, and Charges upon the Act of Parliament, Ja. 4 arno 1491, 
and another Act Ja. 5. ammo 1535, againſt Ijobef{ Alan, Lite-renter of that 
ſame Tenement,to entertain that Tenement,in the Caſe wherein ſhe receiy- 
ed the fame, and to find Caution to that «ffectz which Charges being 
Suſpended by her, upon a Reaſon founded by her, upon a Poſterior Act of 
Parliament, Ja. 6. anno 1594.chap. 226, By the which Act, it is Provided 

That ſuch Cantion ought not to be found, while firſt a Precognition had preceMled, 
and been taken concerning the eſtate of the Tenement ; So that nothing being 
done, which is preſcribed by that Act of Parliament, wherein the Or- 
der which ſhould be obſerved in ſuch Caſeg,in all time thereafter, is expreſly 
ſet down,& the former Acts are explained,whereby Caution cannot be ſought, 


nor found, while that be performed ; Likeas by the ſaid Act, it is Provid- 


ed, That the Heretor ' may enter to the ſaid Lands, in caſe of not finding of 


(caution, and poſſeſſe the ſameghe finding Cantion to the Life-renter, to pay to her 
: the 
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the Mails yearly, during her Lifetime, as the Land preſently gives ; and 
ſhe is content, conform to the At, that he enter, finding Caurion to her 
to that effeR foreſlaid. The Lords found the Charges orderly proceeded a- 
gainſt the Liferenter, for cauſing of her to find 'Caution, according to the 
foreſaid firſt AR of Parliament, 4. 4 Which A& they found not to be pre- 
judged by the ſaid laſt Act, 1594, inany ſort, but to be Ratificd thereby z 
and that any Order therein ſet down, which appears to differ from the pre- 
ceeding As, is appointed only for decayed and ruinous Lands, which are 
Liferented, that the Heretor may repair and big the ſamez which Reparation 
cannot be made by a Liferenter, nor ſhe cannot be urged thereto, (he only 
bruiking by a Temporal Right, quo caſ# the Heretor entering to the ſame 
for that end, Caution ſhould be found by him to pay the Maills tothe Life- 
renter, as that decayed Land preſently payed 3 and that AR concerned not 
other Land which wasnot ruinous, which the Liferenter was holden by the 
preceeding firſt Attof Parliament to preſerve in als good eſtate,as it was when 
ſhe entered thereto; of the nature whereot this Tenement controverted 
was: Forthat laſt A& was allo in favours of the Heretor, who thereby hath 
the priviledge of Reparation of burnt, ruinous, and decayed Lands, given to 


him, in reſpe&t of Policy had and to be kept within Burgh, AQor, Fowlis, 
Alter. Burnet Minor. Gibſon Clerk. 


' Gray contra Tennents, March 24. 1626: 

N the Action bertwixt Gray and the Tennents of Fairniflat, whereof men- 
tion is made 2 March 1626, one Andrew Grahame Compeared and Al- 
ledged, that the Farms of the Mains of F atrnif{at ought not to be made forth- 
cuming tor the Cropt 1625. which was coniroverted to Gray the Arreſter, 
becauſe William Grahame of Fairniflat, the Arreſters Debitor, and tor whoſe 
Debt the (aids Farms were Arreſted, was Denuded of the Right tothe Lands, 
4n favours of the ſaid Avdrew, by Contra in May 1624, Anrnailzieing the 
ſaids Lands to him,and Charter and Seafin following thereon,in J#ly 1524. 
and real Poſſeſhon had, conform thereto, by holding of Courts, and uplift- 
ing of theFarms the ſaid year 1624, from thir ſame Tennents, who became 
his Tennents, Likeas, they Aﬀed themſclves to pay their Farms to him of 
the Cropt 1625, which is now controverted, and fo the Tennents cannot 
be conveened therefore by the Purſuer, as if the Farms pertained to his 
Creditor, who was denuded of his Right tothe Lands betore the Arreſt- 
ments as ſaid is. It wasReplyed, that the Tennents behoved to be repute 
Tennentsto his Debitor, notwithſtanding of the & xcipients Right; becauſe 
the Seafin alledged by the Excipient was not Regiſtrat within 60 days after 
the date thereof, conform to the AR of Parliament, and ſo was null, and 
cannot therefore give him real Right to the Land, but the Heretor remain- 
ed Maſter to the Tennents, and they are Debitors to him of their Farms, 
and conſequently to this Arreſter. The Lords notwithſtanding of this an- 
ſwer, found the Exception Relevant, notwithſtanding of the not Regiſtra- 
tion of the Sealin within 60days, becauſe quoad Grahame of Fairmflat, the 
Right was ſufficient, and he could never alledge that nullity 3 and this Ex. 
cipient 2lſo could not obtrude the fame, who had no lawful Right to the 
Land, but onlya perſonal Kight from his Debitor, of a Sum of Money ow- 
ing to- him by Obligation z And the Act of Parliament provides, that this 
nullity may only be proponed by a third Party, who hath acquired a per 
fect Right of the Land, which is not alledged in thiscaſe. id. 13 Novem, 

1623. Marſbal contra Marſhal. Item 25 March 1623. L. Dunnipace, | 
} Inthis ſame Proceſs, another compearing for his Intereſt, who had acqui- 
red an Heretable Right of an Annualrent out of other Lands, whereof the 
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Farms were alſo Arreſted, and-craved to be made forth-coming the ſame 
Cropt, 1625. Which Infeftment of Annualrent was granted alſo before the 
Arreſtment, by vertue whereof he alledged, that he ought to be preferreg 
to the Arreſter,for ſo many of the Farms Libelled as would fatisfie his An. 
nualrent 5 and the Arreſter anſwering, that the Infeftment of Annualrent 
could not meet this purſuit which was made for the Farms of the Land, 
which the Annualrenter could never crave by vertue of his Right, eſpeci. 
ally the ſame being for an Annualrent of Silver, and the Farms being Vigu. 
al: Likeas, his naked Infeftment will never give him AQion againſt the 
Tennents, as having Rightby vertue thereof to thir Farms, but will only 
produce Action for Poynding of the Ground; which ARion remains intire 
to him, and is not prejudged by this Proceſs, albeit Decreet were given 
to the Purſuer z neither hath ever the Excipient done Diligence, nor Intent. 
ed any Summons or Attion upon his Infeftment, ſo that the ſame, without 
any other Diligence, can never exclude him who hath Arreſted, and purſy. 
ed thereupon this Aion, to recover the Farms from the Tennents, fo that 

the Parties Rights are not circa idew, The Lords notwithſtanding of the 

Infefrment of the Annualrent, preferred the Arreſter to the Right of theſe 

Farms,ſeing the Annualrenter might notwithſtanding of this Sentence poynd 

the Ground, and the Goods being thereon : And it being alledged for the 

Excipient, that by this Sentence in favours of the Arreſter, the Tennents 

would be greatly prejudged, who hereby will be obliged in the Farms to 

the Arreſter, and alſo will have their Goods Poynded by the Annualrenter, 

and fo will be twice diſtre(t for the Farms and Duties of one Cropt,whereof 
they will not be liberat by payment made to the Arreſter: And allo it bee 

ing alledged,that albeit he had a real Right to Poynd the Ground for his An- 

nual, yet he wasnot thereby prejudge of his Right to the Farms pro tang 

to; and that it was in his option toeleQ any of thir two Actions and Rights, 

as he pleaſed to claim the ſame, feing he could not be urged to take him to, 
the ones and forſake the other : All this was Repelled, and the Arrcſter 

preferred ut ſapra 3 for the Lords found, that in reſpe&t of the 36 AR, 5 

Parliament, Ja. 3- that the Tennents were i ##to to pay to the Arreiter, 

and that their Goods could not be Poynded again by the Annualrenter, for 

thir Farms once payed, and ſo could not be diſtreſſed for that Annualrent; 

but that the Annualrenter might Poynd his Authors Goods, or Compriſe 

the Lands therefore, as the ſaid A& preports, But by this Decifion, the 

Right of the Annualrenter is greatly prejudged, and he forced to ſeek the 

Lands, which might be affeted with other great burdens. AQor. Nicol/or 

. & Mowat. Alter, Hope. Gibſon Clerk. Yid. 1x July, 1628. L. Ednem, 15 

July, 1629. Hamilton. 23 March, 1624. Brown. 24 Novemb. 1626. Glen 
contra Bruce, 13 Decemb. 1628, Humntlie. 13 Decemb. 1627, Sheriff of For- 
rei?. 


| Greenlaw contra Galloway, Eodeme die. 
N a Reduction betwixt Greerlaw and Galloway, wherein Greenlaw Purſues 
| || for Reduction of a Bond, made by her umquhile Husband to Kizlech 
and his Spouſe, conjundtly and ſeverally, for a Sum of Money to be payed 
' by them to the ſaid Galloway Detender, at the Term contained in the Bond, 
and failzicing thereof, obliging them to pay Annualrent therefore out of 
their Lands, 4s well not Infeft as Infeft 3 the Wife after the death of her 
Husband deſiring this Bond to be reduced, with the Compriſing which was 
deduced thereupon againſt her Lands,pertaining tg her in Heritage, becauſe 
it was made by the Husband & her ftante Matrimonio, which could not oblige 
her to pay after the Husbands death, and for the which no nation on 
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ther perſonal or real could follow againſt her, her proper Goods or Lands, 
but only againſt the Husbands Goods and Lands3 and it being Excepted, 
that ſcing ſhe was bound conjunRly and ſeverally with her Husband, that 
as the Husband might ſell her Land with her own conſent effeQtually, fo he 
might give an Annual out of the ſame with her confent, and therefore tight 
with her conſent burden the Land with Sums of Money, and borrow Mos 
ney which might affe& the Land, albeit ſhe might not be perſonally com- 
pelled to-pay the ſame. - Likeas the Defender declared, that he craved not 
her to be perſonally Decerned,to pay the aha wo Sum, but only reſtri&- 
ed the force and Execution of his Obligation againſt theTenements pertain- 
ing to her, for paying of the Annualrent of the faid Principal Sum, and not 
for the Principal Sum ; notwithſtanding of the which Reſtriaion, the Rea- 
ſon was ſuſtained,and the Exception repelled,and the Obligation and Com- 
priling of the WifesLand wasR educed ;and the Lords found that the Bond was 
not obligatory, neither perſonally againſt the Wife, nor againſt her own 
proper Goods nor Lands, neither for the Principal Sum, nor for any An+ 
nuals thereof; for albeit the Wife and the Hus band may Annailzic or Wod- 
ſet the Wifes Lands Stante eMatrimonio, if it be legally done; yet being 
done after another manner and form than is allowed of the Law, as this 
Bond was, which contained no Clauſe to Infeft in the Wites Land, but was 
drawn up in a Bond to pay the Principal Sum, and failzicing, to pay An» 
nualrent out of their Lands generally, not obliging formally to Infeft in 
this Land controverted ; therefore the ſame was not ſuſtained, tor the Borid 
controverted was made for payment of borrowed Money. 

[n this Proceſs there was an old PraQick produced betwixt Mr. William 
Naper and Margaret Mowbray, wherein ſhe having conſented to grant an In- 
fettment with her Husband to a Creditor,of an Annualrent out of the Lands, 
wherein ſhe was Infeft in Conjunct-fee, after her Hasbands deceaſe; ſhe be. 
1og perionally conveened for payment thereof, ſeing ſhe poflefſed the ſaid 
Land, conform to her Right foreſaid of Conjun-fee, The Lords Decerned 
her to make payment of the ſaid Annualrent in time coming, ſo long as ſhe 
bruiked by her Right, albeit ſhe only was Conſenter to that Contract made 
by her Husband, ſcing ſhe then had the Right ot Conjunct-fee in her pet- 
ſon when ſhe conſented, and after the Husbands death poſleſt the Land 3 
which the Lords found did not agree with this caſe now controverted. Actor, 


Hope. Alter, Aiton & Lawtie, Gibſon Clerk, Vid, 19 Decemb. 1626, Sib- 
bald contra Mather, 


Keith contra Robertſon, March 29, 1626. | 
N an AQtion betwixt Keith and Robertſon, an AfGgnation being made 
[ by one who was Bankrupt to his Creditor Purſucr, which being Inti- 
mate to the Defender, who was conveened for the Debt, and the 
Defender offering to improve the ſame, as falſe in that Date, whereot it 
was when it was produced , and the Purſuer anſwering, that that Impro- 
bation of the Date, ought not to be admitted to be of that torce and con- 
ſequence,to make the whole Affignarion to fall, ſeing the Date' was nat 
effcntial, neither was the Defender prejudged by the Date, the ſame being 
of any Dite before it was intimate : likeas, he was content to abide at the 
{ame,as truely done and perfeRed before the ſaid Intimation, which oughc 
to be enough, it he uſe the ſame of any Dare preceeding the Intimation, 
ſeing the Detender had no prejudice, if it be of a Date anterior to the Inti« 
mation, as ſaid is, The Lords found this Alledgance of Improbation in 
the Date to be Relevant, notwithſtanding of the Anſwer, and notwith- 
f:nding that the Purſuer-alledged, he might fill up any Date therein 
Bb 4 as 


as he pleaſed, before the Intimation z which the Zords found could not h 
changed, being once uſed, and produced,of a filled up Date by the Purſue; 
in Juigment, and being Intimate z and ſo found, that it the Defender in; 
proved the ſame in the Darte, albeit the Defender had no prejudice by the 
ſaid Date, yet that it was ſufficient to make the whole Afignation to fall, 
ſeing of the Law, what is tound not to be truly done of that Date, ax ie 
bears, and as it is uſed, muſt be preſumed not to be done at all. Aggy, 
Burnet major, Alter, Burnet minor, GibſouCletk, Nam quando non eft or 
ta queſtio,inter partes, Notarius emendare poteſt ea que ſunt [ui of ficii per [, 
wt dies,nomina teſtium z, ſed ſi orta ſit quaſtio,nou poteſt niſi parte adver(4 ad 
hos citatayubi autem redarguitar inſlrumentum falſi,tum poſt intentionem liti, 
nec per ſe, nec per judicem, nec in its que ſunt ſui officit, nee in altis carri 
re poteſt, Lantr, de fid, inſlr, Vid, 4 Decemb, 1629, Winreham, 10 Ft, 
1636, Edmiſton, 


Cauſton contra Stuart, and Wylies Bairns contra Hay, Fodem die, 
Here was two Actions before the Zords, one berwixt Couſfton and 
Stzart, and the other betwixt the Bairns of Alexander Fylze and Sir 
Fohn $cot their Tutor againſt Hay and the Laird of Grant, wherein the De» 
fenders being conveened tor Regiſtration ot Bonds and Obligations for Sums 
of Money z which Bonds bore, to pay Annularent after the Term of the 
Zond, but no Clauſe proporting Intetrment, nor Obligition co give [ntett- 
ment, neither to pay, as well not Inteft as Infett, but fimp'y bearing, to 
pay ten for each hundred yearly, atter the Terms of Payment z thir Bonds 
were found to be Heretable, and to pertain to the Heir of the Creditors 
and the Adion therefore was ſuſtained at the inſtance of the Heirs of the 
DeftunRs, to whom the Bunds were given, and the ſame was found to be 
Heretable, and not ro be Movable, and conſequently that the Executors 
of the Defun&s had.-no Right thereto, And in the foreſaid Procels of 
Couſton,the Bond was defired to be Regiſtrat at the inftance of the Heir of 
the Creditor, which was ſuſtained, becauſe it was Heretable, as faid is, and 
- againſt the Executors to the Debitor, Maker of the Bond z, which the Log 


cutors might be convecned for Regiſtration of the ſame againſt them, and 
that Execution might follow againſt chem, tor payment of the priacipal Sum 
to the Heir at his inſtance, and alſo that they might be conveened at the 
inſtance of the Executors ot rhe Creditors deceas'd, tor all the Bytuns, 
reſting, owing, preceeding the ſaid Creditors deceaſe ; -which was ſo found, 
becauſe the Bonds contained no Clauſe concerning any Inteftment to be 
ou for the ſaid Annualrent, which it it bad bo:n, then it behoyed to 

ave been ſought to have been fulfilled by the 'Heir of the D ebicor ; but 
bearing as ſaid 1s, only to pay Annual, and that the Creditor might charge 
for his principal Sum, it was found to be a Fa preſtable by the E-xecutors of 
the Debitor, Bur in this Proceſs, ,.the Lords were of the mind, that if the 
Purſger ſhould ſeek payment of the Annualtent -jrom the Execurors of the 
Debitor, for any Terms atter the Defuns deceaſe, and before he ſhould 
ſeek the paz on Sum, and charge the Executors for the principal Sum, 
whereby it might become Movable, and ſo preſtable þy theExecutors,that ut 
that caſe, viz, where the Executors are not charged for the principal Sum, 
bur only to pay the Annual, according to the Bond, for Terms, as they 
ſhould yearly thereafter run and fall out to be owing,and the principal Sum 
remaining in the mean time Heretable,and not ſought g that hoc coſs, the 
Executors could not be tound adebted in theſe Annuals, -but the;ſame ſhould 
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alſo ſuſtained, and found, that albeit the Bond was Heretable, yet the Exe-- 


be craved from the Heir z but this Point was got Deciged, for it was not - 
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drawn in queſtion hoc loco.) ARor, in Coufton's Proceſs Oliphant, Hay Clerk, In 
the other Proceſs, Ator,Culninghame, Alter. Belſhes,Scor Clerk, Fid, pexule, 
Fore 1624, Eager,and the Caſes therecited, 7 Dzc.1627, Porteow, 13 Fune 
1621, Inglis, 17 Feb, 1632, Kinaird, 19 Fuly1637, L, Smeitoun, 


King contra Tailor,, Eodem die, 


N a Suſpenſion of Fames King againſt Tailor. The Zords found, that the 
| Acceptation of a new Bond by a Creditor;made by other Perſons, for pay« 


* ment of the ſame Debt to. him, wherein others his Debicors were obliged 


by their other former Bond of before, the ſaid poſterior Bond bearing none of 

ele who were firſt obliged, to be of new again bound in that laſt accepted 
Bond, but ;altogether different in the perſons oblig'd z and that the receiving 
of 2 part of payment of the Debt from the }aſt Debitor, conform to the ſaid 
laſt Bond, did not rake away the prior Bond, nor liberate the perſons bound 
therein z but thar the Creditor might have recourſe as he pleaſed to the prior 
Bond, ſeing the Creditor had not expreſly diſcharged the firſt Bond, when 
he,received the laſt, without the which,that is, that the firſt had been ſpecific? 
diſcharged, the {2me was not prejudged by the ſaid Acceptation of ie new 
Security, and receiving of partial payment conform thereto,from the laſt De- 
bitor, I1dems 1, ult. C. de Novat, & $. pen: Inft. quibus mod. toll, obligatio, 
Actor, Nicolſon, Alter, Stuart & Primroſe, Scot Clerk, 


Grieve contra Cant, Penult March, 1626, 

N an Action betwixt Grieve and Cant, for payment of the Sum of 1000 
| Merks, wherein the Defender was oblig'd, by vertue of a Contract of 
Marriage, 2$ promiſed for Tocker, It being alledged, that the Con+ 
tra& was only ſubſcribed by one Nottar for him,who was 6blig'd in that Sumg 
and ſo being a matter of Importance, could not be ſuſtained to produce Aﬀtis 
on thereupon,in reſpect of the AR of Parliament. - This alledgance was Re- 
pelled,in reipe& that Marriage followed betw1ixt the Parties,according to the 
Contra&t z which the Zords found to ſupply that detect, Ar. 0liphant. 
Alter, Hay Clerk. Yid, ult,Fune 1625,and firſt Caſe there, 20 Nov, 

1627, Lackie, 10 Decemb. 1630, Nisbet contra Newlands, * 


Gemmil contra Baillies of Glaſgow, Eodem die: 

N an Action betwixt Gemmil and Wallace againſt the Baillies of Glaſgow,for 
[| payment of a Sum adebted to the Purluer by his Debitor, who for nor 
payment, was committed to their Tolbooth in Ward,and was thereafter 

put to Liberty by them, It was Excepted tor the Baillics, that they did no 
wrong, to put the Debitor to Liberty z becauſe before he was ſuffered by 
them to go to Liberty, he had ſuſpended the Purſuers Decreet whereupon 
he was Warded , ſo that the Debt being ſo ſuſpended, and thisSuſpenfion teen 
by the Baillies, 'they had no ground whereupon to detain him any longer, but 
might lawfully enlarge him, This Exception was Repelled, ſing the Suſpen- 
fion gave no Watrant to put the Party to Liberty, without which, and that 
they upon that Warrant, had been orderly charged to do the ſame, they 
could not at their own hand have put him to Liberty z fot the Suſpenſion 
might have been diſcuſs'd againſt the Debitor, and ſo the Creditor greatly 
prejudged , and they were not Judges to conſider of that Suſpenſion, neither 
ought to have done any Deed, prejudicial to any of the Parties betore it had 
received a Decifion,or-that they had received a ſpecifick Watrantfor their pra- 
ceeding,or had been charged to puthim to Liberty by the LordsLetters,Gibſon 
Clerk Yi4,27 Marcht623,Smith con, Baillies of Elgin, 14F#1y1626, Adam, 

E. Xinghorn contra Coface, March alt, 1626, 

| I an Attion of Removing, purſued at the inſtance of the Earl of Xinghory 
2gainſt Collace, an Exception was OT to the Detenders Probation, up- 

4 o” on 
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on 1 Rightimade to the Defender of the Lands libelted, or to "His Fathergr 
Goodfire, and at the Term of Probation. an Incidear bring produced,” raifay 
wr the-Deftnders inftance;agaiuſt RT aSHavers of thee By. 
dents, whereby he brhovet ro provehis Exception, This Tneident WabfaRaingg 
albeit the Evidents called for therebyywere rhe Dejenders own Evidents, ſeing 
the :Defendet,Ubſer ofrhe Lncidency wasa Minor z, and.fo ir might» beyrobahp 
rhat he was notiMfaſternorhaver of his own W rits- AGtor, Hope 6::RvborkiAls, 
Aiton & Mywat, Gibſon Chetk, Yid.:19 Fuly 1625, Hay, 6 Feb,1622,Gricr 


Donatar of the L, Fovylis Eſcheat, Fu»ye 14, 1626, 

N a Declarator ſought of the Laird of Foul# Liferent,che'Gitr beingoranteq 

upon divers Hornings, therein ſpecially mentioned, whereof ſome were pro, 
daced and uſed by the Donatar, whereupon he crayed the Declarator, andang, 
ther was produced to debar rhe Defender 4 defendendo, which he declared, he 
ufed only to that effeR to debar hin, becauſe he was Rebel unrelaxed, and uſgy 
it not to recover Declarator thereon,albeit it was alſo expreſſed in the Gift, and 
the Defender offering.to improve the ſame, and alledging, thatfo he caut 
not be debarred thereby, till it was tryed, if it was falſe or true z and rhePye. 
Tuer anſweting, that he could notbe heard to compear to propone, eirhert. 
probation; or any other alledgance, ſb long as he god Rebel -unrelaxed, The 
Lords found, that he ought to be relaxed or ever he could be heard to propote 
Improbation, ſeing thac Horning, albeit it was contained in the Gilt, yer it 
was hot uſed by che'Purſuer to recover Declarator thereon, but only todeba 
him. Acer, Ruſſel, Alter, Lawtie, Gibſon Clerk, ' 


Stirling contra Tennents, Fune15, 1626, | 

| Fre Stirling Putſues the Tennents of 0/4-bar,in whote hands the Farms. 
J debted by them to theLady wereArreſted, & theLady being calledforherlg. 
Tereſt, for making of the Fatmis forth-coming tothe Purſuer,tor ſatisfying of 
Debtadebred to him by the Lady, Litiſ-conreſtation being made in the Cauſe, 
and the Probation renounced, before the adviſing theLady dies; whereuponthe 
*Zords foutid,” that. the 'Proceſs could not be adviſed, unti! the ſame houldhe 
transferred in ſorhe perſon, to repreſent the Lady,who was principal-Debitor 
and therefore the Transferrine being raiſed at the Purſuers inſtance againſt he 
Son, who was conveened only as appeatand Heir , And the Defender alle. 
wig, that'the Proceſs could not be tranſterred hoo nomint againſt him; asappatr- 
'and Heir, ſeing he was neither charged to enter Heir, norcalled-as charged to 
enter Heir, but only as appearand Heir, which was not nomen juris, The'Lort 
ſuſtained the Transferring againſt the'appearand Heir, inreſpe& of theRtareo! 
the Proceſs, which was concluded before the deceaſe of the Lady z and hat no 
'Execution was craved againſt the Lady, or her Heirs, but only uponthe” At. 
reſtmentagainſt the Tennenrs; and found no neceflity of a Charge,nor ady'. 
ther Title in the perſon of the Detender,but Adjudications are not foluſtained 
againſt appearand Heirs, ARor, Hope, Alter, Gibſon Clerk, Fid8'Fuly 
2623, Thomſon contra Edear, 13 March 1628, Somervel, 


Prior of St, Bathans contra Carmichael, June 16, 1626. __ 
A Declarator of Eſchear being ſoughtat the inſtance of the Prior of $1, J« 
thans againſt Carmichael, The Horning was quarrelled by the Defender, 
becauſe the Party was not denunce{ Rebel at the Croſs of Greenlaw, which ws 
appointed to be the place, whereat all Hornings ſhould be execute agaidd per 
ſons, Indwellers within the Sheriffdom of Berwick,conform to the AR of P4r* 
liament 1600, whereby the ſameis Statute, andwhich AR declates all Hot 
ings otherwaysexectte at any other place or Metcat-crofs'to be null z and thi 
Horning controverted, was execute at D#unce,and not atGreenlaw, contomfto 
that A&,and therefore was alledged'ro be null, This' Alledgance wasRe 
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led;and the Horning executeat Dwnce,and not at Greenlaw, was ſuſteined,not- 
withſtanding of the ſaid Acof Parliamenr,io reſpeR of the frequent uſe ob(cr= 
yed fince the ſaid AR, in executing of Hornings and-denuncing Rebels, ſince 
that A@ of Parliament at the Croſs of Dance z which contrary conſuctude a- 

inſt the ſaid AR, the Lords found Relevant, and admitted the ſame to the 
Parfvers Probation, to {uſtain the ſaid Horning, and found the ſame ſhould be 
proven by Hornings execute fince the At : Likeas,there was a PraQtique proy 
duced betore the Lords, betwixt Melierſtanes and Hume of Eccles in anno 1606, 
where the like was ſo'decided betore, Actor, Belſhes, Alter, Boid, GibſonClerk, 


Murray contra Diſbington and Scot, Fune 21. 1626, | 

Olr Fohn Murray of Philiphangh having payed as Catftioner tor Sir Thomas 
g Diſhington ſ(omeSums otMoney, tor his relief thereot, he arreſted inSirW7 ils 
liam Scots hands ſome Moneys,adebted by-the ſaid Sir Wi/lzam- to the (aid Sir 
Themas as reſting of the price of the Lands of Ardros, and upon the Arreſt. 
ment,purſues Sir William te make the ſame torth-coming to him. The Mo« 
ney was alledged by Sir WiKiam and Sir Thomas Detenders,not to be ſubject ra, 
Arreſtment,ieing it was Immovable, being employed upon Land to the ſaid Sir 
Thomas his behove,to whom the ſaid Sir William had given Charter and Sea+ 
fin for his Security ot the ſaid Money, It was aniwered by the Puriuer, that 
that Intettment was under Reverfion,and that Sir William Scot had uſed an or« 
der of Redemption,and made confignation of the Money, whereupon the Lands 
were receemablez likeas,atter the Confignation, he had apprehended Poſſeſs 
fion of the Wodfet Lands, the ſame being before that order of Redemption, 
fle(s'd by the (aid Sir Thomas himſelf z and the Money being conſigned, 
BR Movable and was atreſtable after the ſaid Confignation. Notwiths 
ſtancing ot chis Reply,the Money was tound not to be Moyable,nor ſubje& to 
Arireſtment, albeit that the preceeding order was uſed,and the Money confign- 
ed betore the Arreſtment, except that atter either Decrect of Redemption had 
followed upon that order,or elſe that the Wodſetter had renunced and grant- 
&d the Lanus lawfully redeemed : And the Lords tound,that without a Grant 
of edermption, or alawtul Sentence, the Money became not Movable, nor 
ſubj<@ ro Arieſtmenr as (aid is 3 albeir it was alſo Replyed, that this tended 
greatly to the prejudice ot true and lawful Creditors, who by theCollufion be 
twixt thir Parties being conjun,viz. Father inLaw,andGcod-ſon,they might 
make aRedemption an.:Renunciation at their plea(ure,and uſe it,or tiot uſe ir, 
as they tound expedient,which could not be known to the Creditor : Like- 
as, thatCollufion appeared the more probably in this caſe,where after the Cone 
fignation,theConſigner acquired real Poſſeſhon ot the redeemed Lands,which 
he had not before, Which Anſwer was not reſpected as ſaid is, except poſs- 
ziv? it had beenalledged, that there was either a lawful Grantot Redemp- 
tion, or a Sentence, ſeing either the Conſigner might paſs from che order, 
or the order might - not be ſuſtained by the Lords. In either of the 
which Caſes , the Money returned to the nature again wherein it was 
before the order z for Reverſions are counted among things Immovable, 
whereof no Diſpoſition can be made upon Death-bed, bur atter theDeclarator, 
the Money, which betore Declarator is repute alſo Immovable, becomes then 
to be Moyable, and pertains to the Executors of the DefunR, and got to his 
Heir, Aad ſo affirms Craig, lib. 2, Feud, fol, 60, but in the ſame ſecond 
Book, fol, 251, & 252. he ſays,That if any man dit in the Wodſet of Land 
that is under. Rewer ſion,the Land being redeemed, the Wadſctte?s Wife will have 
the uſe of her third of that Money,whereupon it was redeemable,upon Caution to 
make it fort h-coming to the Heir after her deceaſe,but if any Tacks be after the 


Redemption, ſhe will have no part thereof but the [ame pertains only to the Heir. By 
_ the which 1c would appear rather that the Money is not Movable, ſeing the! 
Ccz | | 


Relict 
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Redi& hath the Liferent of her third thereof z bar ir may be anſwered, that 
the Redemption there, is made after the Husbunds deceate, | 
In this fame Procefs,the Lords tonnd,that Sum appointed to be payed 

the Hebiror to the Creditor, ( as\Sir Will5am was oblig'd in this caſe to 
Thow as, ) where the Debitor was oblig'd to- pay the.Sum to his Credj 
roche effe&t the ſame might be employed by the Creditor upon 'Land, tor 
W arandice of the Land bought by him, who was obhg'd tor the Moneyyy 
him, to whom ir was oblig'd to be' payed ; yet notwithſtanding of that defi. 
ration, ff remained Movable,and might be atrefled by his Creditor, to whom 
the Money was oblig'd to be payed, where the Money was not employedupon 
Land betore the Arreſtment, conform to that deſtination, ſeing the Party whg 
was oblig'd to pay, was ſimply oblig'd. and was not ſubject in any Her: tablecon, 
dition or Obligation, nor holden chereby ro pay Anaual, but when the paymene 
was made, either to . the Party to whom he was bound, or to his Cres 
ditor Arreſter, or any other, So the Lords tound 1t was affcted with the fame 
condition.and ought to be employed apon Land tor the Paities Warrandiges 
"and therefore found, that this Arreſter,for his Debt due to bim,had Right 
the Sum as Sir Thomas had, and might ſeek the ſame,bur that he ought ig exp 
ploy it won Land for Warrandice to Sir Wi{iam, contorm to the deſtinatigg 
ahd condition of his Bond. Actor. Lermenth & Cunninghame, A\ter, Stuart 
& Nicolſon. Gibſon Clerk. Yid. 23 March 1624, Hamilton, 10 Fuly 1628, 
Cant contra Edgar, 20 March 1623, Simſon contra White, 7 Feb, 1645, 
Captain Watſon, 7 March 1628, Wilſon, 


Lo, Balmerino contra L, Lochinvar, Eodem die, 
T N an Action at the Lord Balmerino's inftance againſt L, Lochinvar, who was 
purſued to make a Sum of Money forth-coming to him, which was Ar 
reſted in Den-miln"s hands, as owing by him to the L, Balfour, who wasdecerty 
ed to pay to the Lo, Balmerinoa Sum of Money decerned againſt hirn, and fot 
hog of the which Sutr,decerned by that Sentence to be payed to the Pur 
uer by the L, Balfour, that Sum was Arreſted in Den-milns hands, and be Pug 
ſued to make it forth-coming, for looking of the which Arreſtment, the L, 
TL ochinvar became ated Cautioner, and who as Cautioner was convecned tot 
payment of that Sur Arreſted, In this: Proceſs the Lords found the L. Loeb 
var could not be purſued as Cantioner forefaid, while it was firſt tryed, and 
found by Sentence that Der.miln, in whoſe hands the Arteſttment wasloid 
was debitor to the Laird Balfour in the SumsArrefted; for if he was not adebs 
ed the time ofthe ſaid Arreſtment, inthe Sums to the Laird Ba/fowr, the bes 
coming of Lochinvar Cautioner at the looſing of the Arreſtment, cond got 
make him to be Debitorz and ſo the Lords found no Proceſs againſt him, #s 
Cautioner foreſaid, while Sentence was recovered, finding the perf6n Debi 
tor, 1n whoſe hands the Arreſtment was made, 

In this Proceſs the Lords foundzand were of the mind,that the loofing of the 
Arreſtment, by finding Caution, freed the perſon in whoſe hands the Arreft- 
fnent was made, of all ations which the Arreſter could move againſt him*- 
pon that Arreſtment; and that by the looſing thereof, he remained Hot fibjeſt 
to the Arreſter,but might pay the Debt Arreſted to his Creditor, netwih(Qart- 
ding of the ſaid Arreſtment,albeit it was in his hands at the time of the Arr 
ment, ſeing the looſing thereof could haveno other effe&,but to remove that 
impediment anent the Arreſtment, which only ſtayed the payment,which b&- 
ing remoyed, he might lawfully pay the” ſame; and the-rteſter had only A& 
tion competent againſt the Cautioner : But in thir caſts it is confiderableithat 
the Party Arreſter may be greatly eluded and prejudyedgif an rec(ponſlCer 
tioner be received,and thePrincipal, Debitor be ES wor” 
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receives the Caution. Actor, Lermonth & Stnart, Alter. diton & Belſhes, Hay 
Clerk, Vid. 10 Decem.1623.what isnoted there,2 Feb,1627.betwixt thirPartes. 
Maxwell contra L. Drumlanrig, June 23. 1626. 
N a Suſpenſion betwixt Maxwell of Hill and L., Drumlanrig, whereby he 
charges for payment of ſome Moneys, contained in an Obligation made by 
the Suſpender to Drumlanrig, it was deſired to be Sufpended, becauſe the Suf- 
pender had never borrowed any Sums, neither was there any cauſe of Debt, 
whertby the Suſpender could be found Debitor to the Charger at any time, 
either at the making of that Bond,or before, which was referred to the Char- 
gers Oath, and that the ſaid Bond was made upon hope and exprefsconditian, 
that fuch deeds ſhould have been done by the Charger to the Saſpender, and 
no atherways, which deeds and conditions were never fulflted; and which 
point anent the ſaid condition, whereupon the Bond was granted, was offered 
to be proven,by the Witneſles inſert in the ſaid Bond,who were all TeStes omni 
exceptione majores, The Loyds would not admit the ſame to be proyen by the 
Witneſles inſert, but only found that the condition hopes "10K the ſaid Bond 
was made,ought to be proven by the Oath of the Party, to whom the Bond wag 
ziveny or by Writ, and no otherways. AGor. Stuart & Cunninghame. Alter, 
Lope & Nicolſon. Scot Clerk. Vid. 26 July, n 622. L. Erſilmont contra L, Bukge, 
Haliburton contra Provoſt of Jedburgh, June 29, 1626, 
N an Action purſued by Halibwrion of Mertown contra the Provoſt of Jed- 
burgh, who for not taking of Mr, John Hume Rebel, by vertue of Lettexs 
of Caption at the Purſuers inſtance, was conveened for payment of the Prin- 
cipal Sum and of the Annualrent thereof, fince the time of his Kebellion,con- 
form to the Att of Parliament 1621, The Lords found, that the Summons 
bearing,T he Kebel was in the P rovoſts company the time of the Charge given to him, 
to take him, ought to be otherways proven than by the Officers Execution z 
which Execution they found no ways ſufficient to prove the ſame, and there- 
fore a*mitted the Summons to probation, to be otherwiſe proven, as accords 
of the Law. 1teme,ln this Froceſs the Zords ſuſtained the AQion againft the Ma- 
giſtrat,only for payment of the Principal Sum,and not for the Annual thereof 
 fincethe Rebellion, 1n reſpe& the Provoſt could not be Debitor for any more 
than tor that Sum, for the which theRebel was Denouhced,and for the which 
Caption was Execute 3 for ifthe Rebel or Magiſtrat had payed that Sum, nei- 
ther could the Rebel then been taken for the Annual fince the Rebellion, the 
ſame not being contained in the Horning, nor no Caption againſt him there- 
fore z neither could the Magiſtrat chen have been Charged to take him there- 
foreg and fo the Lords afloilzied the Provoſt from that part-of the Summo 
but prejudice to ſeek the ſame from the Rebels ſelf, as the Parſyer migtk bok 
do of the Law. Actor, Haliburtes, 'Alter. Sandilands. Gibjon Clerk. © 
L. Glengarnock contra L, Muſbet, Eodeme die, | 
Sg ſame day in a Removing at the La. Glengarnocks inſtance, comy- 
; pearance being made in the name of L. Mxſbet, who. had fold the Land 
to the L. Buchanan, and an Exception admitted to his Probatjungat the Texm 
aDiſcharge being produced fromA#ſbet to his Procurators,to compear for hiqz 
The Lords found, that Bxchazan who bad bought the Lands from him, might 
compear in that ſame ſtate ofthe Praceſs,and repeat thar ſame Exception, and 
Deduce in his own name probation thereon, notwithſtanding of #«{ets Nif- 
charge, who in the A& oniy compeared, and proponed the Exception, and 
ſothar Bachanwan might ſtay the circumducipg of the Term,which the Purkugr 
{ought, ini reſpeR of the ſaid Diſcharge, Fid. 27 Novemb, 1627« L, Drum. 
. , Lo. Kildrimmie contra | Bodews dies, , 1 
& anAction ofRedudtion andlmprobation purſued in one Summons, as uſua]- 
ly is done,at the Lagd — mr —— ...; 1, The Petender 
c 3  eom» 
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compearing.produced the Writs called for,and dec}ared,that he produced the 
ſatne,for ſatisfying ofthe Summons and AQton,fo far as concerns the Improha. 
tion,but not for theReduRion,feing he declared, that he would not compear 
concerning the ReduRion, but be abſent, ſo that a Certification in abſence 
might be granted upon the ReduQion,decerning the Writs to beReduced for 
not-producion, and which he alledged he might conveniently do, ſeing the 
Redudtion and Improbation were two diſtin Atons, of different natureg 
and which being purſued by two ſeveral Actions, it would have been then in 
his liberty to be abſent in any ofthem, or to compear in any of them, as he 
pleaſed ; ſothat the purſuing ofthe ſame in one Summons, could not alter the 
nature of theARions,but the ſame remained in themſclves two diſtinit Aﬀio 
albeit both Libclled in one Paper, and could not thereby force the Defenter 
to any other compearance, than if they were ſeverally purſued 3 this was no 
permitted by the Lords, but they found,that either he ſhould compear, andſa, 
tishe the ProduRion in the whole Cauſe, as well for the ReduCtion as for the 
Improbation, owelſe that he ſhould be abſent in #0tuws, and would not ſuffer 
him to divide his Compearanceand ProduQtion, fo that he ſhould be abſent, 
and not produce,and inthat ſame Proceſs to compear and produce, Ar, 
Hope. Alter, Nicolſon. Hay Clerk, 


Scot and Inglis contra Funkine, July 1, 1626. 
I an AGionof Deforcement purſued by George Scot for himſelf,and as Aſig- ' 

ney conltitute by William Inglis,againſt David Funkine,who had taken away 
certain Goods pertaining to William Mckran, Debitor to the ſaid George Scot and 
Wikliam Inglis, and which they were Poynding for ſatisfying of the ſaid Debt 
at the deducing of the which Poynding,the ſaid David Junkine Deforced the 
Officer, In this Proceſs the Lords ſuſtained the Purſuit alſo moved by the Aſ- 
figney, conſtitute by Inglis to his party albeit the Afſignation was dated after 
the. intenting of this Action 3 and fo it could not be a Title to inſtruct that 
Purſuit and Summons, whereasthe ſame was dated after the intenting of that 
Purſuit by him as Aſſigney 3 which alledgance was Repelled,and the Afſigna» 
tion ſuſtained, to inſtruct that Purſuit, ſeing the ſame had relation to another 
Afltgnation ot an antetior date, which was loſty and alſo the Cedent pre- 
ſent concurred at the Bar in this Purſuit with the Aſſigney, and affirmed the 
Alſignation, Vid, July 29. 1625. E. of Wintoun. 20 Fan,1625, L. Selms.20 
March 1623. Zo. Teter. 


Nisbet contra Whitelaw, Eodem die. | 

()** Whitelaw , being purſued at the inſtance of: Mr, Patrick Nisbet 
AZF and his Bairns begotten upon his Wife; Daughter to Mr. Jobs 
Arthure, - for - Exhibition of certain Writs and Bonds, pextaining to 
the ſaid Mr, Johr, and which they deſired to be Produced, and Deli- 
vered to them, to the effet that they might Adviſe and Deliberat, 
if they would enter Heirs to their ſaid umquhile Grand-father, or pot, 
inthis Purſait the Defenders Compearing, Alledged,that this Purſuit,for De- 
livery of Evidents to thePurſuer,to the effe&t ſhe might Adviſe, if (he would 
enter Heir, ought not to be ſuſtained, becauſe albeit an Appearand Heir 
might call for ProduQion of Writs,yet the Delivery thereof, or Decreet be» 
ing given for Delivery,makes the Purfuer Heir : So that the craving of the 
Writs to be Delivered. ad bunc effeFum,viz.to adviſe, if ſhewould enter Heirs 
ought not to be ſuſtained, This Alledgance was Repelled againſt the Exhibiui- 
on, and the Purſuit - was ſuſtained by the Lords, to cravethe Production; to 
the forcſaid effect, albeit it was Year and Day paſt,fince Mr. Johns Art urs 
deceaſe, whereby the Defenders Alledged, that the Purſuer could not crave 
Exhibition, -for the foreſaid etfeR, to deliberat, ſeing the time given by. the 
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Law,to Adviſe, wasiexpired;and in reſpeRt whereof ſhe could not Purſue, byt 
0 the effe&t thar (he might enter 'Heir,which was Repelled, as laid: is, againſt 
the Exhibitiongburt'was Reſerved after the Evidemts were' produced, to beil- 
puted againſt the- Delivery thereof, Actor. Stuart: Alter. Hope. Hay Clerk. 
id. July 26.1626.) berwixt the fame Partics. . 'Jly 19. 1643, Hamilton, 

The like was thereafter ſuſtained, July 18, 1626, Innes comra _ . | 
where the Lords ſyſtained che Purſan, for Exhibition, for the ſame effeR, 
che Purſuer being Major. Hope for the Defender, Hgy Clerk. 

Hay contra Eodem die. 

N.a Spulzie purſued by one Hay in Hadingtoun contra an Excepti- 

on of Poynding being proponed. It was Replyed, tage Annualrent 
of a Term,after the Poynding, was payed by the Purfuer,to the Excipient, 
for that Sum,for the which the Poynding was deduced,whereby he could not 
Poynd for the 'principal Sum before'that Term, for the which the Annual 
was payedzand which thePurſuer offered to prove by Witnelles,and contend - 
ed, that the ſame was probable»by Witneſſes, ſeing the matter was of ' ſmal 
Importancesfor the Principal Sum, whereupon the Poynding was Deduced, 
was only. x00 Merks, and the Terms Profit received was allenarly 5 Merks, 
and ſo was very admiſlable tobe Proven by Witneſſes. The Lords neverthelels 
found, that that Payment was only probable by Writ,orOath of Partie, ſeing 
it tended to take away the Poynding,and fruſtrat the Execution of the Obh- 
gation, whereupon the Poyndipg was uſed, and to make the Excipient a Spuls | 
zier,and would not ſuſtain the . Payment to be proven by Witneſſes, Actor. 
Cockburn. Alter. Hay Clerk. Vid, July 26. 1626. Rifeel, - BS 


Haliburton contra Stuart, Eodem die.. P'& 

Ne Haliburton being Aſſigned, by Sir George Hume of Mandeyſtour, who 

was Donatar-tothe L. of Coldinknow's Eſcheat and Life-rent, in and 
t0.a part of-the ſaid Eſcheat and Life-xept, ſo fax as concerned an. .Qbligati- 
on, granted'to the £,. of Coldinkrows, by Francis $tnars Son to the late 
Earl Bothwel, upon a Sum of Money, which was an Heretable- Bond, bear- 
ing, the Debitor to be' obliged to Infeft the Creditor in an Annualrent;in caſe of fazl- 
Lie to pay the Principal Sue, at the Terms appointed by the Bond, It-being,conro- 
verted in this Cauſe, how far this Eſcheat, orLife-rent, ſhould extend to,angnt 
this Sum and the Profits thexeof, The Lords foundthatthe Principal Sum (the 
lame being owing,as ſaid-s,by an Hexetable Bond ,) fell not.under the.1aid kl. 
cheat,neither Simpleznor {Life-rents-. but found, that all the by-run Anquals 
owing, preceeding the-date of the Gift,tell under the; Rebels $1 Elcheat ; 
and ficklike,that the Annuals adebted, in time. to 'come;after theGift, fell fince 
the expiring of Year. and Day after theRebellionzunder the Liferent, Eſcheat; 
and found, that the ſame:;pertained tothe Kings Donatar, and not tothe Nc 
bitor,granter-of the Bond,who was obliged to-givetheJnfcftment. of theAn- 
nualrent, ſeing the{azdBend borenetitogrant thatlnfefiment ofthe Annualregt, 
#0 be holden of the Anezilziars ſeifyoat being granted indefipit, without, mention 
of any Superior,ef whom the lame, Annualrentſbould be holden; it was-pre- 
ſumed forthe Kioggthat hebchavedito be Superior, of whomithe ſaid Angyal- 
rent ſhould be holden; ando to belong: to his Donatar. And;this was found, 
albeit no.Infeftment followed dren eBogd ang cit there was na þalde 
ing, and albeit that-1t, was all d. that therecould. 
' where there was no- bolding, As was clear by the;31+, AQ 4. 
anno 15.3%, Which requires an holdz efore there. can. x ; Literent E\- 
.cheatzwhich Alledgance was Repel .and be Ange nos the expire 
ing of Year and Day,: was found to.come under the, Qereor Eichent 2s 
{aid isand to pertain totheKingz and this was found, albeit-the Bond bore on- 
Cc 4 ly 
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ly thir Words,. To Infeft the Creditor in an Anmualrent correſpondent to ten. for ilk 
hundred of the principal Sumzand bore not to-Infeft biz in an Annualrent ont of his 
Lands, nor of what Superior tobe holden.ln this Proceſs it came under 'the Loyd, 
Conſideration to adviſe,how the ſaid Annualrent in time to come,could fall-un. 
der the ſaid Liferent Eſcheat 3 wherein this dithcultie offered it (elf,that ſeing 
the Debitor, who wasobliged # ſupraby an Heretable Bond;might neverthe. 
Jeſs pay the Principal Sum to the Creditor Rebel, whereby the Bond, and the 
Clauſe for.the Angyalrent would become extinQ, that therefore the Donatax 
could no further bruke the Liferent ofthat Annualrent,which was louſed,by 
the paying ofthe PrincipalSumthereupon; And it beingqueſtioned,if the Dg. 
natar ſhould baye the uſe and benefit of the Principal Sum, fo long'as the 
Rebel lived,or Wh Liferent Eſcheat, concerning the Annual of that Sum, ex. 
pired by the faid payment of the Principal Sum. The which Doubt allo offer. 
«din the caſe of. Wodſcts,where the:Receiver of Infeftrment of Land, under Re. 
verſion,is Year and Day Rebel,and that the Land be Redeemed, and the Sum 
payed, or Configned, it the Donatar to his Liferent after Redemption, can 
have any Right ro the Profit of that Principal Sum, which may appear,ſhoulg 
ſucceed in the place of the Profits of the Lands Wodfetyto the which Profits, 
ſo long as the Wodſct ſtood, the Donatar to the Wodlſetter had good 
Right, This Point was not determined, viz, If the Donatar ſhould have the 
Profit of the Money,in any ot the two Caſes foreſaidz albeit moſt part of the 
Lords (cemed to be of ihe opinion, that after payment of thePrincipal Sum,in 
an Hererable Bond,or atter Redemption ina Wodſet, theDonatar to the Lite- 
rent could pretend noRight to the Profit of the Sums thereafterzwhichOpini- 
on may be alſo conroverted, aibeit the ſame may be probably diſputed, for 
where there is not a ſtanding and extant Right of Liferent, there can be no 
Liferent ſought 3 and whereany thing which is lawfully conſtitute by Right 
of Liferent, if the ſame periſh, the Literentersor his Donatars Right thereof 
perit cum interilu rei ipſius 3 or it the Sum therein, or the Land wherein 
the Liferent is conftitute,ve otherways exhauſted,or eviged,ſo alſo in this caſe; 
but it may be thought, that the Principle Sum being payed, or redeemed , as 
in other Caſes contoverted, if the Party remain ſtillKebel at the Horn, the Pay- 
ment will pertain totheKing & hisDonatar,by vertue of the ſimpleEſcheat,and 
may ſo beof new Gifted again others think, that albeit the Debitor cannot hs 
ſtayed topay the Spm. yet the Profit of theMoney muſt ever pertain to the Do. 
natar of the Creditors Liferent,ſo long as the Creditor lives;for they put the 
Donatar in the ſame Caſe,as any to whom the Creditor,if he had not been Re- 
bel, had diſponed his Liferent Right of theſe Sums, ſo that they think,if the Sum 
be ſecured,to bemadeforth-coming after the Liferenters deceaſe,to his Heirs, 
Executors or Afﬀigneys, the Donatar has the uſe thereof, during the Rebels 
Life-rime;But it was found by the Loyds,as the Sum of the Heretable Bond, 
remained unpayed by the Debitor, or that the Wodſet remained unredeem- 
ed, that the Donatar to the Lifere nt had good Right to the Profit of the Sum, 
adebted by the Bond, and to the Profit of the Lands Wodfer, ſo long as the 
fame remained un-redeemed,the Creditor being on life, who was Rebel; and 
it was ſo found im the foreſaid Proceſs, Actor. Craig. Alter. Hay Clerk, 


L. Xerſe contra Reid Miniſter, July 5. 1626. 
Is Suſpenſion raiſet] by the L. of Kerſe, againſt Mr, Andrew Reid, Mini- 
{ter at &lvab,for his.Manſe and Gleib. The Lords ſuſtained a Deſignation 
of the Gleib, albeit the ſame was not Met nor Meaſured,to be four Aikers of 
Land, becauſe the Deſignation bore, That the Metting was bindered,by the Ser- 
wants of the L, Kerſe,who boaſted the eMetfler,and would not ſuffer the Conmilſi- 
orer appointed to deſign, to uſe the Order of Metting requiredby the AT of Fa_ 
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And whereby they were forced, to make the Deſignation. of the Gleib with« 
out Merting, according to their Eſtimation of the Land eſpecially Bounded 
within the Deſignation, which they eſteemed to be within, and not to'exceed 
four Aikers, neither did the Suſpender All-dge; that the ſame exceeded four 
fikers; And the Lords alſo found,that there was no neceſfity to prove,that the 
Metting was hindered, as ſaid is, by Witneſſes, or otherwile than by the De-+ 
fgvation it ſelf, whjch proports and bore the ſame; and which they found ſaf- 
ficient to prove It iffreſpeR thereof ſuſtained the ſame, without any other 
neceſſity of Probation, The Lords alſo would not admit the Alledgance of Im- 
probation of the ſaid Deſignation, which the Suſpender proponed in this Pro- 
celsand wouldnor receive Improbation of the ſame,by way of,Exception,ſeing 
thereby Miniſters might be in the like caſes prejudged in their bruik- 
i g of their Gleibs, it this ſhould be admitted, for the fame might and 
would ever be proponed againſt them; but reſerved to the Suſpender his Afti- 
on,to Call and Improve the ſame proxt de Jure 3 In this Proceſs alſo, the Lords 
found an Alledgance proponed for the Miniſter Relevant, bearing, That the 
Gleib-Land controverted, was Kirk-Land,in ſo far as the Abbots of Cambuskenneth 
had recezved yearly theſe thirty years by-paſt together, twenty ſhilling, as the 
Duty of thir ſame Lands, from the Suſpender and his Predeceflors, which Re- 
ceipt of Duty that ſpace, the Lords found (ufficient,being proven,to infer that . 
the ſame was Kirk-Land, without any other qualification z and in reſpeR theres 
of, they Repelled the Keaſon, bearing, that the Suſpender was Infeft in tht Baro« 
»y of \lvah,holden of the King ;and that this Land has ever been brutked,theſe many 
eAges paſt all memory of man, as a ſpecial part of hs Barony,in all the particular 
parcels whereof he cannot be per expreſſums Inteft, but may bruik the ſame that 
way, as part and pertinent; which was Repelled, in reſpe& of the forefaid Re» 
ply, confiſting only.in the paying of the ſaid Duty tothe Abbot 3o years, The 
Lords allo fuſtained this other Exception proponed for the Miniſter againſt this 
Reaton,ziz. That the ſameLand was Mortitied to theAbbacy of Cambuskenneth,by 
one Svirlingz which Mortification was confirmed by the King, which Alledg- 
ance was alſo ſuſtained, and admitted per ſe, as a ſeveral Exception, and found 
no neceſſity, that the Miniſter ſhould with the Mortification alledge alſo,that 
ſome Poſleſton was had of that Land by the 4bbot, fince the Mortification, or 
Confirmation,neither was it found nt” 4A he ſhould alledge,that thatPer- 
ſon, vis. Stirling, who mortified the Land, was Heretor of the fame, 
and had Right thereto, whereby he might validly and lawfully mortifie it, or 
that the Suſpenders Right to the Lands of Alvab, flowed from the ſaid | 
Stirlzrg, and that he had been Author in the ſames to the Suſpender,without 
one of which had been alledged, and joyned with the Mortification, the $uſ- 
pender contended,that the naked Mortification,doneby one who had _—_ 
to the Lands, Mortified, and lying ever obſcure, and never heard of thi 
many Ages, and never taking effe&t by any Poſſeſſion, fince the date 
thereof, could never take away the Suſpenders Heretable Right, feing 
he alſo produced, where the Suſpenders Predeceſſors, had Wodfſet the fame 
piece Land controverted per expreſſuxe under Reverſion, which Reverſion he 
produced, which evidently ſhew*dgthat this fare Land pertained ro him Here- 
tably, as a part of his Barony, which the Lords Repelled, in reſpe& of thetwo' 
ſeveral Exceptions forefaids,which were ſeparatim found Relevant, and admit- 
tedto the Miniſters Probation, AQor. Nicolſon. Alter, Hope, Hay Clerk; 


Page ' Guthrie contra Guthrie, July 7, 1626, .; Wy 
I a Fuſpenſion betwixt Guthrie and @sthrie, where the Executrix to'a De- 
4 fund being charged -ro-pay the. Debt,. owing by her Husband, contained 
Na Sentence recovered thereon ; and the Executrix ſuſpending upon a Reaſon, 
that all the Goods contained in the Teſtament were exhauſted, In the quali« 
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fying of which Exonetation, an Article beivg given in, defiring allowance of x 
years Mail fot the Dwelling- houſe of the DefunR,thefaid Detunt dying ſhort. 
ly after the 'Term of Whitſunday ; and the Honſe-mail being defired to be at. | bo 
lowet! ro the Execytrix, tor the whole year atter tha phirſunday, in reſpeg {| 1 
of rhe alledged cuſtom of taking of Houſes within E&i»burgh tor Mail, which | 5" 
was alledged to be for a year, viz, trom Whitſunday to the next Whitſundg, 3g 
whereby the Sulpender alledged, that albeit che Defunt digg ſhortly after thar lo 
Whitſntayzacwhich he entred to the (2id Dwelling-Mouſe Fer the whole yeus || © 
Mail thereatrer ought to be found his Debt, and the ſame ought ro be a ne. hi 
ceſſity exoneration to the-Relidt protapto. This Reaſon was not found Rea he 


levant, albeit it was given up and allowed by the Commiſlars inthe Teſtament, 01 
which was but a Teſtament Darive, ſeing it was not tryed nor proven in any JN 
Ibwtol Judgment, that the Detun&t promiſed ro pay the whole years Mail,” and al 
that he took the Houſe trom the Owner tor a year thereafrer, without which kc 


hd been proven, and that (cing it was Contefled that the Rel:& remained all 

the yet thereafter, and dwelt in the Honfe 4 The Lords found the whole years b 
Mail could not be defalcate roche Execurrix as a Debt of the Defunas, and al 
therefore the Lords ſuſtained that Article of Defalcation only for the halt yeas c| 
Mail, as a Debt of the Defuntts to import exoneration, wiz. from the 1hitſun. | © 
day before his deceaſe, wnto the Mir tinmnf thereafter, norwichſtanding tha || © 
the whole years Mail was,given up as ſaid is, as the Detonas Debr in the faid ſi 
Teſtament Dative, which not bring the Defundts own Deed, not being given c 
vp by himſelf, and no Decreet being given agamft his Exeantrix at che Owners [ 
inſtance, trying and conſtitueing the Detan& Debiror therefore, the exonera- 

tion was 'only {ſuſtained for the half year. Adtor, Heraor, Alter, f ( 
Hay Cleik, id, 24 Fuby 1623, Fouls, 


/ Somervel contra EL, Halcro, Bodem die. 

Declarator being fotght by Alexander Somervel of the Baſtardy of one $4- 
/ merwel 2gainft D, Halcro, as Debitor to the Baftard, The Lords found 
the Exceprion Relevant, viz, that the Father and Mother of the alledged 
Baſtard cohabire together by 'the {pace'of ten years as'married Folks, and were 
repnte to be'married Folks. Which Exception was {uftained, notwithſtand- 
ing of a Reply, _ that'the 'perſon whoſe Baſtardie he 'fonghe, wasre- 
ute and eſteemed by all the perſons in the whole Countrey, where the Parents 
of the ſaid Biſtard, and alſo himſelf dwelt and'converfed,a Baſtard,which being 
profiſco, he ought to be'preferred, This Reply was, Repelled, ani 'the Ex- 

ception ſuſtained, ' Yid, 13 July 1626, betwixt theſe Patties, 


" Brown contra Pitcairn, Eodem dit, 

IJ 0hn Brown and Elizabeth Mercer being Executors confirmed to. Matthew Al- 
2 las, recoyers Decreet againſt Patrick Pitcairn, and certain other perſots 
'boynd with the faid Patrick, for a Sum:0f Money adebted by them to the De- 
Funct ; and the ſaid Patrick being charged thereupon, he Suſpends upon theſe 
'*Reaſotis, 24, that the Decreer foreſaid was recovered upon the Charges of 
Jobs Brown. the other Co-Executor z. likeas, Elizabeth Mercer promiſed. 10 
"him, before ever ſhe ſhould ſeek any Execution thereupon, that ſhe rob 


i. ac anus aun a aus  . , 2 


to the (aid;Zohn Brown, the half of the Expenſes beſtowed by him in obtain 
of the ſa:d Sentence, and alſo to refound to-him,what ſhe bad. received of the 

Detunas/Goods more than her own half, it being of yerity,that ſhe had m 
led with more than her part would extend to, ſo that the could ſeek nothing 
by vertue of this Sefitence, "ſhe! being' fall handed” #s'AN is, of her own halt 
"and far niote'; "ind the faid' Fohn'Brown compared in rhis Proceſs, and adhered 
- to this Reaſon, *2nd deſited'Compr-and'Reckoning of tie" ſaid Elizabeth _—_ 
(1 O07 ENG: HOY) bid) 5205 5 Cher 
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| (GH Fouls having Set 2 Tack to a Tennent in Ravelſone, of ſome of his © 
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of 'F ecutor. with him, The ſecond R alone hae anorere, the perfotis 
nd cop day and feverally in the (aid Bond with-the ſaid Pia s Suſpender, 
had ſo! ended the Chatges before any Charge given to this uſ 'thder, which. 
Su] pr ng he. ro be.hiſt Jiſcuſs's before any,new* Charges Ali be exec te; 
2g Fi the Sulgeh er. Theſe two Reaſons wete hott Rejeaed, <fot the Loj ar 
folind, thtt Mercer the other Executof, now Charger, night char * for the one,” 
half of the” Debe acclaimed, albeit the other E-xecutpr thould "tot charge for ' 
his half,” ahd glbeir thar the one _Executor had intromette{&'with more chan! 
ke but prejudice 6f the Adtion, which any 3 then might mov againſt” 

0 Proper rb come ? 


others fot Compt and Reckoning, which they ind 'was no 
in this, Suſpenſion, concerning the paying of the” Pebt owing ts the Velug@,.” 
andacclaimed by one of, his Execurofs, which might fobghi for that Execu-? 
tors own half, albeit the other ſhout not concur : "And ficklike," albeit one” 
of the Parties bound hit ſulpetnded,*the Lords foubd; that thar'was'9o cauſe,” 
bat that Execution might be ſought againſt any owe. Party bound. c6njundly - 
4 ſeyerally, he who firſt ſuſpended bing dead, 6d that the” perion now * 
charged ought to repeat in this Suſpenfian, any Rexton and Argument contain- © 
ed in that Suſpenſion, if #ny was confatned therein; which mighr ſtſpend the® 
Charges and Payment now uſed and ſought from\-him'y which tormer Suſpen- 
fion, the Lords tound not'to be a Reafon to ſtay exetutionagainſt this Suſpeg=" 
der, except the Reaſon"thereof being repeated here,be Relevant to'import the 


ſame, Actor, Al ter. Oliphant, 
| Foulis contra © Fuly 8. 1626; 


| Lands there, for the ſpace of 16 Crops after his entry, which'by the” 
Tack wis apyointe© to be in September, and to expire in September atter the” 
Rid ſpace, makes Warning betore the Whitſunday in that year, wherein the' 
Tack wiis to expire at September after that Whitſunday, to the Tennenr,to Re-2 
move, and after. the Whitſunday raiſeth'Summons, 2nd' purſues the Tickſman” 
to be decerned to Remove at the ſaid Month of September thereatter, The Ten-* 
nent compearing Alledged; that the Warning nor Adion of Removing. could” 
not be ſuſtained, being made before the'time of the expiring of his Tack, be. 
fore the expiring whereof he could not have been warnes, far leſs could Aion * 
of Removing been intented againſt him, until his Tack had been ended; 'The® 


Lords found, that Warning might have been made before Whit(wnday,' albeir 


the Tack expired not till September thereafter , but that 'the Detender cond 
not be pars to Remove till the Term ot the endurance of the Tick 'was run' 
out, although the Action ang Summons concluded not ro Remoye betore $ep-* 
rember w3s paſt, neither craved a preſent Removing ; but the Zord? not the 
leſs ſuſtained the Warning made before the Iſh of the Tack, tothe effeR; rhar* 
after the Iſh he might feeK his Removing, /and purſue the fame , '&therwife;! if" 
Warning fHiould not be tmade till' che Whitſunday following atrer'the Tack, 
the Purſuer might be prejudged of a years'Profite of his Land, and the Defen-" 
der might bruik che ſame a.year longerthin he had Right, and yertiot be ſu. 


je in any orher Duty" than- his Tack-duty,” which were unequira*fe, * AQor, 


Foslis. Alter, *. Gibſon Clerk; * Vid, 16 Decemb. 1628; Inpls, 17- 

Decemb, 1623, E, Galloway,” 5 Feb, 1624, Wood, Lo: 

| . Smith" contra _ '  Catitioner, Fodem die. POO BAIT 
Ne called , Who was ated Cautioner jn'the Convention of Bars 


rows, for one who 'was admitted "their Faftor in the” Low-Cgntreys, 
that he ſhould do his Dury faithfuily'to'#1-che Metchinrs,who ſh6ufd '&hi loy 
him in their Aﬀaits in Merchandice, artording to the ordet obſerved” iti thelike 
%h Dd 3 Cafes, 


212. FheDecifonsof the Fords of Seſſion, 162.6;; "F 


Caſes, This, Cautioner being purſued by 2 Merchant called 


for paymevit to. him of the prices 0 | th 
Ror, to be(old t9 is uſe, arid whereof he” had made 'no (atisfaQion,”* £N th 
E Loris ud Fc they. would grint'.no Proceſs againſt the Cairioner for” | w 
be fad Fa rt, until che ſaid FaQtor had been diſcuſs'd firſt, and that. Sentende** m 
re recovered Tu kim, finding him Debitor in _perfitk Sum, and'{g" p3 
3g thereby he had failzled againſt che Obligment,whereto he was bound” £ di 
when, he was admitted Factor, and for the which he. had roy b "forefaid® M 
antion gy, for the Cautioner being only generally bound, that the Fa&or thould in 

3 


major. Alter, Scot Clerk, Vid, 10 Dec. 162.3, what is noted there, Ba 
| . Turnbull contra Scot, Eodem die, | the 
Urnbull of Howdon Annailzies his Lands of Howdon to Tarnbull of Plilie. the 
haugh, under Reverſion, and receives back agdin.a. Tack from-him for de 
payment of a Duty,and, retains thereby the poſſeſſion of the Land Wodfſet ; AF no 
ter that the ſaid Twr-bul of Howdon diſpones the faids Lands to Scot of Hart» I W' 
waed-myres and Scot of Aikwood, who receives alſo Poſſeſfion of the ſaid Lands co 
from their ſaid Author, and they being purſued by the faid Twrnball of Philips W 
hangh, for payment of the forefaid Tack-duty of certairi bygone years, and'rs: I} '© 
find Caution to pay the ſame in time coming, The Lords ſuſtained” the Ac; ra 
on againſt the ſaids two Scots, albeit they alledged that tliey were not bound © *1 
to pay the faid Tack-duty,and that they were ſingular Succefſors to the alledp- th 
ped Tackſman, and who could not beſubject.in that, wherein he was obliged; al 
t the Tackſmans (clf, and his Heirs wereonly aſtricted thereto, and not they, th 
eſpecially ſcing they brujked not the ſaids Lands by vertue of that Tack, but 4 
by vertueof their Heretable Right acquired from their Author z which alledg- 0 
ance was repelled by the Lords, and they were found to be Debitors tothe I "© 
Purſuer, ang, thei common Author could give to thir Defenders no other» BY "* 
Right nor Poſſeſſion than he had himſelf 3 and he being denuded* in favour? © 
of the Purſuer, of his Heretable Right, and accepting a Tack, by vertue where- 
of he might only bruik, ſeing no other Right conliſted in his perſon, he could © Al 
not phereaſeer do any deed in prejudice of the Purſuer, to invert the Right of L. 
that ' ack,and Duty thereof, and the Defenders could not bein any better caſe a 
than their ſaid Author,and ſo could not aſcribe their Poſleſſion to any other tal 
we, that by yextue whereof their ſaid Author, could only laiwfall wt at 
and ſo the Action was ſuſtained againſt them, albeit they wore Higuler Sucs - 
ceſſors tathe Tackſman. Actor, Sf. Alter, Cunninghame & Scot, Gibſow || ®| 
Clerk, 7Yid. 17 July 1632, L. cAuchinleck, 28 July 1625, E, Morlon, 11 a 


Fanuary 1633, Gordon, 11 July 1628, L. Collingtous. w 
: V 

Turnbull contra Mathiſon, bs 12. 1626. I L 

athiſon, of a Decreet obtained | 


TY a Suſpenſion raiſed by Turnbull again 

before the Commiſlars, of for payment of 200 Pounds, which 

was 10 ene in that Suſpenſion, becauſe it exceeded 100 Pounds, and fof | 

not ſubjeQ to the Commiſſars Juriſdiction g the Decreet was ſuſtained, becauſe, 

the Sum was Acclaimed and Decerned in his fayours, to whom the ſame wat 
le 
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left in Legacy,and ſo the Commiſlars might Judge thereop. In this-fame Proceſs 
the Lords us fuſtained the Decreet given againlt one of the two Executors of. 
the Defanct, \albeit the other was not called, ſeing the Executors called, againſt -: 
whom Decreet was given, was ſole Intrometter, at leaſt had intrometted with 
mere than the Sam contained in the Decreet extended to, and had not made 
payment toafy other, neither was diſtreſſed by any other, of the Defuncts Cre» 
ditors.” The-like was decided before, as is hete marked 23 July 1625. betwixt 
Mt/Peter Hewart and Aithis'; but the Reaſons ſpecially. reſpefted, and mov- 
ing'the Lortl;'n this Decifion, was in reſpe& of the Decreet tahding, which 
could norbe*taken away in this Suſpenſion ſo ſummarly. Ator. Craig. Alter. .. 
Stwert. Gibox Clerk. Fid.6 Feb, 1624. Gordon, | 


Stuart contra Es. Hume and others, Fodeme die, | | 
Nan AQion of ReduQion at the inſtance of Jobs Styart, as being Infeft by - 
the King inthe Barony. of Coldinghawe, and allo at the inſtanceiof Dowglas 
of Elie, and Craniton of Moriſtoun, who were alſo Iofeft in the: ſaids Lands'- 
and Barony, by the ſaid, Fobr Stzart, to be holden of the faid John,agaiaſt + 
the Earl of Hume, and.certain others, pretending Right to the Lands: of: the 
Barony grinted to them by the King z Jobn Strarts (elf, who was: Vaſlal to 
the King, being debarred from purluing by Hornings lt was alledged; that: 
the reſt of the Purſuers, who were only Infeft by, a- baſe. boldingy to be hol 
den ofthe ſaid Jobn Stuart, and. not by a publick holding of the King, could: 
not be heard to purſue this Action of ReduQtion again the Defenders, who: 
were Infeft by a publick Infeftment, holden of the King; which, publick, Right: 
could not be called in queſtion, to be reduced by vertue gf a baſe Right, which 
was not made publick, nor holden of the King, and (o.they could not. haven ; 
tereſt'by vertue thereof to' reduce their publick Right, which was:corrobgs« - 
rat; *and depended upon Adts of Parliament, This Alledgance' was. repelled, 
and'the Lords found, that the ſaid baſe Infeftment gaye ſufficient intereſt to, 
the Purſuers, to purſue this ReduQion of the ſaid Defendery publick, Right z 
albeit John Stuart was debarred by Horning, ſeing their Right was a Right of 
the Property, and that the ſame proceeded from John. Stuart, who, was Infeft.. 
ublickly to be holden of the King. In this ſame cauſe the, Seafin. produced; 
foe the Purſuers, who had their Right from John Swart, as(aid is, being quar- 
relled by the Excipients, becauſe it was given at the Place of Coldinghame, and 
| & notuponthe Grounds of the Lands, and Kirks therein contained, which lyes 
diſcontigue from the place where the ſame was taken: And that no inferior 
' JF perſon, nor no Subje&t could make'an Union, but the King a!lanerly. This 
' I Alledgance was alſo Kepelled, and the Seaſin was ſuſtained, feing the whole 
Lands were Difponed, which was contained in John Starts own Infeftment z 
and in his Infefrment the King had given an Union, appointing. Seafin to be 
taken at the place where this Seafin controverted was taken ; ſo that albeit 
- Þ aSubject could not make an Uniony yer he might Diſpone the Lands United, 
in that ſame manner,as he had the ſame granted to himſelf: And this was found, 
1 albert the Defenders alledged,that the Diſpoſition could not avail fo far as con- 
: cerned the Union, except that Diſpoſition had been Confirmed by the King gz 
which was repelled, as faid is. AQor, Craig. Alter. Bel/hes, Gibſon Clerk. 


Vid. 2 March 1627. & 26 March 1623, Heirs of Lo. Teſter. 18 Decem. 1623, 
L, Monimusk, 16 January 1623. Aitkin. 


La. Kilbirnie contra her Tennents, Eodem die, - , 
þ a Removing purſued by the Lady Kilbirnie contraher Tennents,the. Lords 
ſuſtained an Exceprion proponed for the Tennents, founded upon a Tack 
Set tsthem by the Lady, ' of the Lands Libelled, with conſent of the Laird her. 


Dd 3 Huſbands 


214 The Deciſions of the Lords of Seſſion, 1626, | 
Huſband 3 Albeit ſhe Replyed, that that Tack could not defend them, {cing,, 
it was Set by her principally (as was,confefſed by, the Defenders) with,cons,, 
ſent of her Huſband, Jo baving no. Right in, her perſon to. the Landy | 
therein contained; and albeit ſhe had thenRight,as ſhe bad none, yet theTack... 
ought to have been Set by ber Huſband, he then veing Uving, and ſhe ſhould. 
have been only made Conſenter : Far leſs can the fame be fuſtained, where ity 
principally Set by her,her Husband beingthen living,who had the ay Right, 
and ſhe then haying no Right, and his conſent to her Deed, W hich : had no, 
power to do, cannot prejudge her: This Exception was, ſuſtained »,AS laid % þ 


notwithſtanding of che'anſwer, becauſe Ka DYe yed that the Purſer, v1 
ter the Setting of theTack,acquited a Right to the | arids, othat her ſuperyenj. 
ent Right muſt be profitable\to the Teritictts, to makethat Deed done to them .. 
by her tobe valid, 8 to exclude her right, that ſhe could not quarrel 'the fame,be- : 
ing her own-Deed. In this (ame Procels alſo, the- Lords ſuſtained an Fxcepti. | 
on, bearing, that the Defentlers had done Service 'to the Purſuer ſince the way. 
ning, and-that theſame was accepted by her \,'' without neceflity to Alledge the . 
ſame to be. dons at her command, (cing her acceptation was equivalent, being C7 
Ratihabitionz and found the ſame might be proven by Witneſſes,and was ad. | 
mitted ſo to be proven, withont neceflity to prove' the fameby Writ,orOath; 
butit was found neceſfar, that the Defender,ſhould Alledge and prove, that the 
foreſaid Service done by' them to the Lady, was #/part of the old' Duty, 'ac. 
cuſtomed to be payed forthe Lands before. ' 'Aftor. Crnninghame,” Alter. Bel. * 
ſhes. Gibſon Clerk, : H 1 _ nl'S $6 
| "'E; Dumfermling contra La: Dumfermling, Fodem die, ._.. | 
Nan Adion of Extention of a Minut betwixt the Earl of Dumfermling, and . | 
his Mother, purfued-at the inſtarice of the Earl, and of the Earl of Wis- 
town his Tutor againſt the Lady, The Lords found, that neither this Minut 
conld be extended, nor ſhould produce any other AGon thereupon, becauſe / 
the ſame was only ſet down by way of advice and counſel, and contained ons 
ly the opinion of certain Friends, whoſe opinions were ſought by the ſaids Par- / 
ties in certain particular Queſtions, anent matters controverted betwixt the, 
faids Parties; which reſolution and advice (o ſet down in the foreſaid Minut, 
wasfound not to be obligatory to bind the Parties to their Advice, and. tothe 
abiding and ſtanding at the ſame ; and ſo that it could not produce. Action. a+ 
ainſt the Party,who ſhould oppone againſt theſame: And this was found, als. 
| belt the Inſcription bore theſe words, vis. Queſtions to be. reſolved by the three 
Friends therein named, viz. The Chancellor, the Earlof Melroſe, and Lauderdale, 
with the which both the ſaids Parties were content, Likeas, the ſaid Minut, 
containing the ſaids Queſtions, was at the end thereof Subſcribed by both the 
ſaids Parties : In reſpeRof the which Inſcription, bearing, as ſaid is, That the. 
Parties were content ; and 1n reſpeCt of their Subſcription of the Minut, the 
Purſuer Replyed, That the Defender could not be heard, to Alledge that the 
Minut was not obligatory, and'that it was but a naked Advice, which could 
not bind by the Law, Which Reply was not reſpe&ed, and the Minut found 
not to be obligatory,becauſe it was ſet down by way of Advicezas faid is. Actor. 
Hope & Nicolſon, Alter. Stuart & Aiton; Gibſon Clerk. | 


L. Craigie-Wallace contra Wallace, Eodem die. | 

Aird Craigie-Wallace borrows from David Fullerton 8q00 Merks ; David 

on his Death-bed makes Wallace of Menford Affigney.3 which Aſhgney 

having obtained the Bond Regiſtrat at his inſtance, Charges for payment 3 

which Charges are Spſpended, and the ſaid Affignation alſo by Action deſired 

to be Reduced, 'both upon one Reaſon, viz. That the Aſſignation was —_— 
/ 
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the Defwnt?, upon his Death-bed) This Bond being Hexetable, and fo in pre- 
judice gt the Heir, who could nat be prejudged by the Defunt on his Death- 
bedi& theSuſpeniercould not be in tuto to pay jothiAſigne),fring he would, 
be compelled to pay the ſame again to the Heir, who hath the only Kight theres 
to, - This Reaſon was not ſuftained at the Debitory inſtance, ſeing the Allig-' 
ney was ordained by the Lords,to find good Caution to warrand the Suſpeh- 
der at the Heirs hands . Likeas the Cedent, by his Mithve Letters written to. 
the ſame Afſhgney before his ſickneſs, conteſt the Money to pertain properly 
to the Aſſigney, and that his name was only borrowed theretoz and in the_ 
me Letters promiſed to make the Charger Aſigney, whereby the Lards found, 
that this reaſon was not competent to theſe Debitors, he being alſoput i» ##ts 
by Caution to warrand him at the Heirs hands, as Faid $3 and where the 
Aflignation was quarrelled in this ſame Proceſs by the Debitor, 'as not ſuffict- 
ent, becauſe it was Subſcribed by two Nottars, whereas the Maker thereof could 
Write bimfclf. This was Repelled, becauſe it was made by the Cedent on his 
Death-bed z neither was it foundneceſfar to prove;that it was Subſcribed in his: 
Peath-bed, ſeing the Aﬀſignation it elf bore, that the Nottars Subſcribed for 
him, becauſe he was then unaile, being in his ſickneſs, upon his Death-bed, to Sub- 
ſcribe himſelf 5 and which the {aids Nottars, in their dubicriptions of the ſaid 
Affignation teſtified, and which the Lords found {ufficient, toqualihe hay it 
was done upon Death-bed , without any other P robation, Aﬀtor. Langie. 
Aker. Scus Clerk, Fid, 16 January, 1627. Janet Conrtje. Benylt a4 
mary 1622. Paterſon. £34 

| Guthrie contra L. Barmbarroch, Eodem die. 

[chard Guthrie Cook 1n Edinburgh, makes the L. Barzbarroch Afrgney to # 
Bon4 of 2000 Merks, adebted to'him by the L? Mochram , who gives his 
Bond again to.Gthrie, to pay 1200 Merks, with provition thatif hie' got a6t 
pay ment from Mockrum, his Bond ſhould he null, Barnbaryoch bein chafyg- 
ed by Cuthrie,he Suſpends upon the forefaid provition,and fubſymes accor 
thereto, that he had not received payment from Mochram t:To which it was Ati- 
ſtercd, that-he hag either received payment, or the equivalent, wiz. that-he 
having Caption agqinst Machrum, be took him by wertye therepf\, fo .that -haviti 
taken bim, he became full Debitar.to the Chazger, as if Mochrum thad abbr. 
to him the Debt Alhgpel This alledgance-heing found Reley nt upon 'thjs 

Aquipolent (which 1 think was hardly done”) the Lords found it, ought tobe 
proven by Writ, or Oath of Party 5 and that, the taking of hig was not ad. 
millable tobe groven.by Witneſles, tending in effe@ borh to prove payment t6 
Batnharroch of 2090 Merks,and. to make himDebuorfor 1 200 Merks,#ayClerk. 

| L.,#aloro contra;Somervel, Fly 13. 1626. 
Baſtard marrying, and inMaxtiage begetting a Bain, that Paign. dying uns 
\ \teſtare and yamaarried,;and baving neicher Jawiul Brother, pgrSiſter, aor 

Chilcren-begotten;by char;Bairn, ja lawipl Marriage, after, the deceaſe of x 
Bairn,the King will have, Right,co;the Goods and Gear. of the Father of c 
Bairn. ſo decealed withour Succeſſion, by ,vercue. of the Fathers. Baſtardie z b 
vader.that Baftardie,will, not be.comprehended, ſo much, ot che Baſtards 99 
as might betal ro that deceaſed. Bairn, ,Procreat in Favfyl Mariate by the Ba» 

lard as, (aid. is, neither will the Donatary of the Baſtardie, of the Father ex- 
tend, to that Legittim,. which perrains to that Bairn, bur only to the reſt of 
the-Detungs Baſtards, Goods, 2nd. nor the, leſs the' King will have Righe alſo 
t0.the Legistim, and whole Goods and Lands alfo pettainitg to that lawful 

Rair,,.as itimune Heres to that, Baitn, but nor by teafon' of Biſtatgie of the 
Father only z ſo that, in ſuch. Cales of the | Kings Succeſſion," zhete miſt rw 
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things concur, viz, that the Stock was a Baſtard, and that the whole Poſte; 
rity and Iſſue proceeding of that Stock, albeit begotten in lawful Marriage he 
deceaſed,for as long as any lives begotten by the Baſtard in a lawful Marriage, 
the King canhot be U/timas Heres y and where the lawful Deſcent fails, there 
is no other Collateral or Aſcendant Succeſſion of the Baſtard, and ſo the 
Right pertains to the King, Yd, Craig, p, 268; 18 March 1626, Paterſoy, 
7 Faly 1626, betwixt thir ſame Parties, | 


Edgar contra Heirs of L, Craigmiller, Eodem die, 

N a Regiſtration of a Bond granted ro Thomas Edgar, by the umquhile 
| Laird of Crajgmiller, which was craved by the ſaid Thomas to be Regiſtrar 
againſt the Heir of Line, and alſo againſt the Heir-Male and of Tailzie, This 
Acion was ſuſtained againſt them both, by the ſame Summons in one Ado 
and the Bond was decerned to be Regiſtrat againſt chem both, but the Exe. 
cution againſt the Heir of Tailzie was ſuperceded, until the Heir of Line wy 
firſt diſcuſſed, as uſe is, Actor, Lawtie, Altex, Belſhes, Gibſon Clerk, pig 
26 January 1622, Cowen, 25 Feb, 1623, Lyon Contia Scot, 22 March 1627, 
betwixt thir ſame Parties, 


Smith contra Gray, Fuly 14, 1626, 


| Goods and Gear, to make Payment to him of aSum adebted to him by 
his ſaid umquhile Father, In the which Action, this Exception was found 
Relevant to Aſſoilzie the Defender, in ſo far as he was conveened as Intro- 
metter, viz, that the Defender alledged, that he himſelt was Executor con. 
firmed to his umquhile Father, and ſo had bexeficiam Inventarii, and could 
not be further conveened as Intrometter : likeas, he was confirmed Executor, 
a$ a Creditor of his Fathers z for he being Cautioner for him to ſundry per. 
ſons, he had payed to them their Debts, wherein he was Cautioner for his F4- 
ther, and had taken Afſignation from them to their Bonds, and for relief of 
his Cautionry,he was confirmed Executor. Which Exception was found Re- 
levant, albeit the Purſuer Replyed, that the Confirmation was done poſt hane 
litem ceptam, and after he was Summoned, and aſter the day of Compearance 
therein, and alſo that he had Intrometted with his Fathers Goods betore the 
Confirmation z which preceeding Intromifſion could not be purged by the ſuh- 
ſequent Confirmation,to exclude the Aion which aroſe to the Creditor there- 
by before thar Confirmation, and he was in mala fide to do the ſame in pre- 
judice of this Creditor, Which Reply was Repelled, and the Exception ſu- 
Nained, ſeing the} Confirmation, albeit after the intenting of the Cauſe, was 
within leſs than 2 year after the DeſunQts deceaſe, Ador, Alter, 
Mowat. . Vid, 20 Marth 1624, Cochran. 23 Novemb, 1630, Smith contra 
Gray, & 28 Fuly 1626, Tennent contra Tennent, | 
The ſame was found before in this ſame Seſſion, betwixt the Reli& of F9- 
bert Dawling and Fames Humewhere the Lords found no Proceſs againſt Fames 
Hume as Intrometter, the Bairns of the Defun& being confirmed Executors 
to him within year and day, albeit after the Intenting of the Cauſe, Belſhes 
being for the Defender Scot Clerk. 7Yid, ult, March 1624, L, Currichill, 


Stvars contra E, Hume, Eodem dit, 

N the foreſaid Action of Fob Stuart againſt the E, of Hame, whereof men- 
tion is made 12 of Fuly 1626, In the which Aion, the Earl of ume 
being abſent, one compeared who had aSubaltern Righr, viz. a Tack of ſome 
Teinds, ſet to him by the Earl of Hume, and which would fall if che Earl of 
Humes Right fell, as was intended by this Reduction, and Alledged, thar the 
Earl of Hwme Party principally called, wasMinor, and fo quod non tencatur plan 
citare 


D— Smith purſues John Gray as Intrometter with his umquhile Father 
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citare ſuper hereditate,8:c,and which benefice oughe ro extend to the Excipient, 
whoſe Tack is of apart of the Teinds, ' conrained-in his Heretable Erection, 
defired to be Reduced, The Lords Repelled this Exception, being proponed 
for this Defender, and hor for the Earl of #ume,: who compeared: not to al= 
ledge the ſame, (eing neither he co: whom ir -was competent; compeared to, 
propone It, neither did the Proponer thereot (how, what prejudice the Earl of 
Hume could have by the proceeding of this Reduction : For the Purſuer R e=. 
plyed, that the Earl of Hume was denuded of his Heretable Right, in favours 
of another perſon, 'who was conyeened in this ſame. Reduction, ; neither was the 
Earl of Hume oblig'd in Warrandice of any of the Rzghrs diſponed by him, and- 
ſo he could have no prejudice, being allenarly oblig'd to warrand from his own 
Fact and Deed 3 and ſo the Proceſs was ſuſtained, notwithſtanding of his Mi- 
nority, The Compearance as marked ſupra 12 Fuly, Vid, 25 Nov, 1624, 
Hamilton, & 23 Funt 1625, Pringle contra E, Hume, 


Alam contra Baillies of Air, Fodem die. | '; 
Ne Adam purſues the Baillies of /4ir, tor payment ot the Debt, for the 
which his Debitor, being Rebel, -was Incarcerate, and thereafter they. 
ſuffered him to go to Liberty, - The Baillies Compearing, alledged the Horn-, 
ing whereupon Caption was execute, was nuil 4 becauſe the Charge given to) 
the Party, whereupon he was denunced, was nor lawtul,ſeing the ſame bore,rs, 
be execute at his Dwelling-place, and made no ſpecial-mention nor deſignation 
of his Dwelling where he was charged, Which Alledgance was found Reles, 
vant, and ſo that the Horning was null, and thereto:e the: Baillies were AC: 
ſoilzied ſmpliciter from the Purſuir, albeir the Purſucr Replyed, that the; 
Horning could not be found null tor that alledged detect, - ſeing it. was EXECUce- 
aoainſt a Burges of Ain, whoſe Dwelling muſt be preſumed to be in Air ; and. 
alſo, that the Execution bears, that a Copy was deliyered to his Wite, being 
then perſonally preſent , likeas, it was further Replyed, that the Bailliesc2n«- 
not execuſe themſelves by that alledged nullity, to put the faid Rebel, to: Li= 
berry, whom they had apprehended by vertue of Letters of Caption,and. had 
once Incarcerate, after whoſe Incarceration, they couldnor at their own Hands; 
without a Warrant of ſome Soveraign Judge, Inlarge him thereafrer, Which 
Reply was not reſpected, for the Horning was found. null for the. Reaſon fores: 
ſaid, and ſo they had no neceflicy to have taken, him, who was not lawfully at 
the Horngand being taken, they had no neceſſity roretain him.in Ward, Actor, 
Miller, Alter. Belſhes, Vid. 28:Novemb, 162$- Baillie contra Porter, 6 Fuly. 
1624, Baillies of Xi/drimmy, 22 Fuly 1626, Stuart contra Auchinay 25 Fuly 
1626, Smith contra Baillies of North- Berwick, 25 Fune 1642, Fo, Roſs, 


+ . 'L+ Grange contra Betſon, Boden die, = 1/1 

N a Contravention purfaed by the Laird of Grange againſt Betſon of Carden, 

The Lor4s were of the mind,z{beit this was not then in ſpecifick terms found, 

( becauſe that point was not controverted) that neither Paſturage in- Confinio; - 
amongſt Neighbours Matching together, nor yer. Herding of Goods upon the 
Neighbours Lands, were ſufficient Deeds, whereupon Contrayentzon ought to - 

be granted, except therewith ſome farther Deed: ſhould concur,, ſuch as if 
he who paſtured, being Prohibite by the other Neighbour, and diſcharged to 
do the ſame, he would fot:obey, - but that he perſiſted notwitſtanding there» 

of, or Maſterfully perſiſted or uſed ſome Violence, or. did ſome orher unlaw- - 
ful Deed, beſide the naked-Paſtging.z) for in Carfais the ſuffering of Goods 
to ſtay and paſtare upon'the.Neighbonrs Ground,. which may ftall-out by the 
over-fight of Herds and Servants,, without allowance ,of the Maſter, - is over> 

bare a cauſe of Contravention, But "is was not decided, and before che % 1 

p Ke \,, Cifion 
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and toexamineWitneſles tor both Parties;fot both che Parties claimed the Land 
as Pertinents-of their Meretage,: and alledged Poſſeſſion thereof, as Parts 
Pertinents of their Lands, - Actor. 87#rt., Alter, Lermonth, Gibſon Clerk, 


Hamilton contra Vaſſals of Bargany, Eodem die, 
N an Improbation purſued by Sir Joh! Hamilton, again(t certain Vaſſals of 
Bargany, The Lords ſuſtained this AQtion of Improbation, at-the {aid Sip 
obns Inſtance, as having Right to the Lands flowing from Kennedy 
of Bargany his Author,who was Infeft therein, for Production of all the Writs 
Lybelled, made tothe Defenders, by his Author, or by his ſaid Authors Pre. 
deceſſors, enumerat in the ſaid Summons, to whom his Author might ſucceed 


jure ſanguinis, * which AdGion the ſaids Lords ſuſtained, at the Inſtance of the - 


Purſer, he being Singular Succeffor; -and found the fame als competent to 
him to purſue after that manner, for ProduRion and Improbation of the Writs, 
made by his Authors Fathers Guidfr,-Grandfir, and other Predeceſſar, tg 
whom he might Succeed jure Sangeinis, as {aid is; as bis ſaid Author hinſf 
might do, if the Purſuit had been athis own inſtance,- in caſe he bad not been 
Defiuded, Alſo the Loras found, 'thatit was not neceſſar, either to Lybel, 
or to Inſtru&, that the Purſuers Author was Heir,or Succeeded to theſe Pre- 
decefſors by Progreſs, by whom the Evidents Lybelled, are Alledged tobe 
made, but that it was ſufficient to Lybel.in this, and all the like A@tions, that 
he is appearand Heir of Blood to themy without any qualification, of any 
other progreſs ' of Right, derived in -the Purſuers Authors by Courſe && 
Succefſion, or being Heir to each one of! his P redecefiors, he ſhewing his 4u. 
thors Self to be Initeft therein, as Heir to: his Father, or Succeflor therein to. 
Rim, which the £ords found ſufficient, ſeing in him continued the Succeſſion 
of the Blood'nh-interrupted, i» linez rea; and it he had been Furlver, 
he Had nd need to inftrut any other Right, from each Predeceflor, tw. 
his appeirand Heir, ſucceeding in the blood, except the taid deſcent juBlood, 
But thiscontrare to the Decifions made betore whereanentlook Feb, 1. 162%, 
L.Craige-Walace.Item Feb. 26. 1622.Earl Kinghorn contraL.Ifhſture & Feb.13, 
1627. Lady Borthwick, Decem. $-"2634- Lo. Johnfton.. this Proceſs allo, 
the L ords ſuſtained the 4Qion, for Produttion, and:/Improbation of Perſonal 
Bonds, made by the ſaid Putſuer his 4uthors and Predeceflors foreſaids, i the 
fame being this way Reftrifed; viz. , 1n'ſo far as the Purſuer may thereby be 
prejudged in his Heretable and Real-Rightto the Lands Lybelled, _ ©; 

In this Proceſs alſo, *The Zdrds found, that Lands (pertaining to the Prig+ 
cipality, could not be Diſponed by the King, there being a Prince, Except 
bythe King, as being Adoviniſkator tothe, Prince, fo that if the ſame ſhould 
be fimply Difponed by the King.and not eqxomine as Adminiſtrator, avy oth 
thereafter acquiring Right from the King, as. Adminiſtrator to the Prince, 
would be preferred to ' that prior Raght, given.: by. the King, ſimply; 
without  felation to the Principality 3. and. where there was. ng Prince, 
there 'was noneceſiity to Diſpane, but as King, asin other Diſpoſitions made 
by the King, but the Di ion would make meation, that the Lands pers 


tained, and: were of the'Principality,  AQor, Hope & Styart.. Alter, diton & 


Nicolſ6n. Gibſor Clerk,” _ 1} f 
. | ©, Fobr:Sor' contra Maſon; Bodew' die. + b»20-181 
Illert Johnflon, and Maſon his Spouſe \, conveens»Mafom,, as behaving 

| himſelF as Heir to his ufnquhile Father, by Ineromiſkon with bis) Hew: 

ſhip Goods,to take payment of a Sum of KUILY Ct PE to them, by his 


Father in Tocher ; in the which Cauſe the Defender alledged, that be could 


not 


cifion, the Lords:gave Commiſſion to two of their number to ſee the Gr A 
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zucened, hoe, roapine, Intrgmettor. with the faid Beis- ſhip Goods, 
Oo Hejrs becpuſe he bed Jafeft by bis umqubile Father, .in.g F 
Negl Land, beke She CobiraS of Marriage Lybelled, after.the deceaſe,g 


his Farher,, he xemoved the Relifty and.entered to the Pollcfion Fibac Tene- 
nent, within. the w hych the.ſaid Heir- ſhip. Goods was then Ranong or the time, 
and which he'conld tur ehR quit; 'burfuffered the fame to remainin the Hop , 
whe rhey are Yer exta pay be forth-coming to the Purvjcrs DEaWY. £ 
hari {tereſt in the" (gfe, ard" txcepr; hs hid*Solt ard Diſpontd _—_ 
on,” had made (ne DOHer Ae DEV RE than'by wb fmt Ir 
Honſe, he cannot be therefore conver ned, as 'heret'y behaving himſelf to, 
Heir,” This alledgance 'Was Reptted, and the reraivirg of the. Th of 
theſai's Goods, and uſing of the bo by, eating onthe Boirds,'aÞd Iyn'g'on 
the Beds, was found ft. Micients ne !Her was it found -necefiary #har the 

fuer ſhou}d 'Reply uport the ,Deferiderg Selling or Diſpcning of the Feir ſh 
ſeing bis retaining thertof,”and vſirg bf rhe fame, as find is, was foupd'enc 
for if he had pleafed to, Evite the Datlaer of being Heir, ' h&ha8 his ordinaty 
Remeed, 'to have tueaned himfelfro'the / ords, and ro have” bbtaihed 'a wilr- 


. 
: 


rnd to tnake Inveritirof the: Goods, © within, the Dwtlling” Hotiſe Tenn, 
thereto, tb? , which 


before he had entered "tbHive been fofth-cuming to/gll Parri 

not being Yone, he has prejudged þ difelt, eſpecially ſing it # 5$ cfered'to 
be proven by the Purſuer, that there'ate two years paſt, firice his Parhers de- 
ceaſe, during the which” v hole ſpacey he his retam.ed the Poſitſhon of the 


ſaid Goodg.Gzbon Clerk. Vid. Fanud?y 17.1627, Frazer, Nov.6, 1622 Durde, 
© eMiphadrick, contra X lachlan, Tuly 19. 2626. ; ..; nr 

N an Action at the Inſtance of a. Poor. woman called Mephadrick contra A &s 
lcblay, for Intrulidny "The E327 fonnd, .rhat Wbeit the or was . 


{crived, not being purſued within thEfpace of three years, after rhe 'comrit- 
' ting thereof, yet chat the fame ought to be foſtained. for tte ordinar Dutics 
of the'Land, which they were in uſe to pay, before the rime of the Intr 
albeit the Defender, alledged, that the A&ion for Profits ought not'to be 
tained in any ſort, Which was Repelled. Ador. F nrnet. Alters, Mowat,” 
Clerk. ['Y14. March'16; 1627. Walter Hay. Fth. 25, 1624." Pthpplithe',”! 
© 1 114141:5-+» Oliphant, contra Oliphant, . Eodens die, 0" Pt "Oy 
N an AGion betwixt, Oliphant and Oliphant, , whercin Thow as lip dt, 2s 
- Brother and neare(t;of Kin of umquhile Fees Oliphant, purlues Margaret 
| Obphant, who was left, Executrix, and-univerial Legatiix tothe laid mqubile 
awmes, who. died ,without Bairns, .Wife, Siſter, or Brother, cxcept he id 
urſuer, , to. make payment to him, of the two part; of the Defunds Gear, as 
neareſt 'of Kin to hjm; conform to the «At of Parbament, anno 1617,.. againſt 
the which purſyit, the Defender alledged, that the Purſuer could have no part 
of the DetunCts Gear, in reſpe& the DefanR not only left the Detender-his 
Executrix, but alſpmade her his univerſal Legatrix, whereby (be bad tbe oply 
undoubted Right to. his. whple Goods 3, and the Purſuer Replying, .thatthe 
A&t of Parliament foreſaid, gave the Legatrix only Right tothe Defundts thitd, 
ſo that ifjt exceeded. the” Third, the foreſaid Att did fo limitat the ſame, that 
the Legatar ſhouldonly have theThird, and ſhould hot be hear@to claim Hoth 
the Third and Legacy ilfo,whereby'it is manifeſt, that the uhjverfal Leg#rix 
could ſeek tig'more, by vertue ofthe Legacy, albeit alledged to be univerſal, 
. - but only the third, and no more,” and that the two part pertained only tothe 
. neareſt of Kin, ,” This Exception wisRepelled, and the Right to the Gegrto- 
tally was found to pertajn to the Defender, but any DeduRion, by reaſon of 
the fajd univerſal Legacy, notwithſtandig of the A& of Partiament ys, | 
Ee 2 | which 
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which A& was, found not'to debar an ay on in Teftament to leave af 
Gear, wheredpon he might diſponie fo aty Petfon he plat, te 
Which being {6 done, IE neareſt of Kin war heceb? fully debate 

_- © ; iter. Aiton, » Gibſon Clerk; 7 Funet 1, 129.” ewing cont Hy, 


e 


©]. '; ; La. Glengarnack contra 'L, Kithiraie, Tub, 1B, 2626,, 


IN a Remaviog purſued at the Inſtance. of, the Lady Glengarneck' 1 
| peer :08 " g eFymorivg from a Loch ; Kd fender | Gontr 


and pr £14 any Naa his particular infmen of the fa 

abs of mk cars. Poſſed on, by all Deeds of Property, as Fil ng by 
Feria ind il, and all other lawful manger. . This E 
not found..Relevant in this Poſlceflon Judgment, to defend the Excipi 


: fe lame ,was Repelled, in reſped that the Purſuer Replyed, upon her Juthon 


hs, 


elder infeftment of the Loch para wel Anterior to the Excipients R 
. nd continual, Poſſeſſion, not. only by themlſe air conform to theix 
_ thereof, but alſo the they were in uſe to debar all others, from any 
therein, and ſpecially this ſame Excipient ,, and alſo his Father before him, a 
ſo far as the ſaid Pegs rs Authors brake the, Boats,wbich were Purupon the 
faid Loch, by.the Excipients Father, and by bimſelf avs, © fince hisFater 
deceaſe; which Reply was.admitted to bee obation, albeit the Excipient 
ed;that rhe uk 15. of Boats, which, of it, ſelf was an, AR unlawful, 

not be reſpeRed as 2 lawful Interruption, forthe which the rol 
conveened for a wrong and infſolent Ree which Reply Brandes... Lay 
ſtained, as faid is. Fa, Belſhes. Scot Clerk. Vid. New, 
18. 26: 24. L. Zagg. 


Winrham contra Cranſton, Bodew die. fo, 
F an Aion of Poy of the Ground, for an Annualrent, at wed, 


of Fames Winrham in Edinburgh, againſt Cren#on of M oriſien, who De- 
| Tended himſelf witha publick ohms of the faid Lands, out of w 
' Purſuers Annualrent we mo to be uplifted, and Poſkiſion of the 
. Lands conform to the aid retable Public Right; HA Lords ney 
ſuſtained the Purſuers baſe Seafin ofthe Annualrent,. {ring he offered toproye 
in Fortification thereof, that the granter of his ſaid Infeftment,' had made ' 
| for) to him of theſaid Annualrent 'diverſe years, which payment fo made 
_'by the Annailziar, albeit not alledged to be payed out of the Lands, 
were afteed with the Annuatrent, nor yet _ tobe pay yed ache Ar the T 
nents, and Labourers of the Ground. burton] wn rat 
ed byhim, whogranted the faid Infefiment Agree t. Thais Lords 
ed it,as a ſufficient Poſſeſſion of the faid Annualrent,to Authorize the forelid 
_ Right, inreſpeR wherotthe ſame ſhould be preferred, to the faid Defenden 
tick Right forefaid, ſeing thereby the Lords found, that theſaid 
ight was clad with Afficient Polleſtion ( the ſame being roven, as ſaid 
therefore could not be excluded by as faid Excipjents-Right. ARor. 8 
foes. Alter, Craig. Gibſon Clerk. Yid. Feb. 11. 1630. Roſs contra Elin, 


. Wallace contra Tennents, Fodew die, | 
N a Removing, at the Inftance of Wallace contra Tennents of The 
Lords would not ſuſtain the Purſuit, upon a Seafin produced by the Pur- 

ſuer for his Title, which was of a date poſterior to the Waning, albeit -» 
Purſuer alledged, that the Seafin proceeded upon the Supefiors. 
Clare ConFat ol up to him, as Heir tohis Father,which Precept pr ite 
Warning ; and ſo that the Seafin ſhouldbe drawn back to the Precept, Which 
was not nk by. the Lords, asif the Seafin had proceeded upou a Retour, 


in which Caſe it is uſual, to draw back the Scafin to the Retour, but nottoa 
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Prevept, of Clare conflat., Attor, Cunninghame. . Alter, Miller, Seat: Clerk. Fid, 
Jawwary 20; 116254 ne cones Glas und the other Gall there: Ede 
E, Meriſbat contra Reli&& and Bairas -Miniſter of Pefarbead, July; 19; 1626. 
JN a Doublespoynding at the Inſtance of the Kan} @M4riſoal bo was Charg- 
| &d by the Reli& and Bairnsot the Deceaſt Miniffer.at Peterhead, who was 
incumbetitand ſerved the Cure, and whio died beipre the Feaſt of, Micheelmeſe 
Anno 1625; atid who wason the other:part Charged by the new: Intrant Mi- 
viſter; for cheStipend ofthe-year 2624; To the which-Fripend, forthe whole 
year;rhe'ſaid Intrant Miniſter craved the only tightand alledged thathe orga 
to be afiſwered thereof;for both the Terms of Whit ſanday and cAtartinmaſe t 

year, in reſpe&t he ſerved the Cure that whole year,. and the -Reli& and Bairns 
of the deceaſed Miniſter claiming: right to the half of that years Stipend, 

redſon of ar AR and Statute of the Kirkzintroducedin favours of the Relics and 
Bairns ofdeceaſt Prelatsand Miniſters, which appoints the Duties of the half 
of the profits of the Prelacy, and ficklike ofthe Stipend-for theyearſubſequent, 
text after the deceaſe ofthe Incumbent; 10 pertain to the Relic and Bairns of 
the ſaid deceaſed Incumbent, and tlie other balfto' pertain only go the Intrant, 


The Lords having ſeen and conſidered an Ordinance and AQ made by the Bis 


ſhops, which had relation to a Lerner ofthe deceaſt; King Tn gang apt 
ic 


written for that ſame effe, and which was ingrofſed-inthe laid AQ, and w 


AQ was produced by the ſaid {atrint Miniſter,, by the which AR, {wherein re- 


lation was madein the Tenor thereof; to the like Ordinance made before thax 


Adin fayours of Miniſters) it was found, that wheze the Prelat dies beforethe 
ad, and after the Whitſunday, that his Reli&t and Heir ſhall have thax 
ears Profits and Rents ofthe Benefice, both the WhitJundey ahd <Mortineraſ 
erms thereof, that year, and nothing of the year ſubſequent;, and if the Pre» 
kt die after the Michaelwwaſs, that his Reli& and Heir ſhall have right to the 
halfofthe Profits and Rents of the ſubſequent year, beſide and attour the whole 
Rents of that year wherein he dies, in reſpett. whereof, "and that the kid A& 
oported, that the like was Statute befgre for the R <cliQs and Bairos of Mini 
hers there being no other ARtnor Ordinance ſhowen in favours.of che Relic 
The Lords Decerned conform to the ſaid AR produced, And therefore ſei 
the Miniſter, Husband to this Reli& now compearing, died before Michael. 
1623, The Lords found, that ſhe nor her Bairns had no right to any part-of 
the Stipend of the year 1624. controverted, but thatthe ſame totally pertains 
ed totheIntrant Miniſter, whom the Lords Decerned to be anſwered and gbey- 
ed thereof. Aor, Mower. Alter. 8elſbes. Gibſon Clerk. Vid. Decemb. 9.3623. 


-gnent Anrnrets, Decemb, 19, 1623. Miniſter of Zivingi#ouns Relic. 


Harvie contra Baron, July 20; 1626. = 

P a ReduRion purſued at the mftarice of one Harvie, againſt George Baron 
of Kinard, who had recovered Deereet againſt the ſaid Hare, as lawfully 
Charged to enter Heir to his umquhile Goodfir on the Mother fide, viz. one 


 Watjon, who was obliged torelieve theſaid George Barons Father of ſome Mo- 


s, Which his ſaid umquhile Father had payed as Cautionerfor the ſaid W#ar- 


fon, t6 the ſaid Watſors Creditor, This Decreet for repayment of the ſaidgſunis, 


being ſo recovered at the inſtance of the ſid George Baron, againſtehe'(faid Giy- 
bert Harvie, as Charged toenter Heir to the ſaid Watſon,” whoſe Daughter and 
only Bairn was Mother to the faid Harvie, and the faid Decreet being only gi- 
ven againft him eo #owine, as Charged toenter Heir , the fare: was deflen 
ed tg be Reduced, beeauſe he offered to'Renounce to be Heir to his 


Goodlir rebus imtegris, henever having medied with any thing :thatmight ix | 
ſtitute hinzta be Heir to him, AY at. obtained the ſaid De. 
e 3 or” 
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ng to 
d rhe | V NOT Ever. © $a Renounge ga Bei 
wi oh bee bad innediulycfferedCafter the Sentence, couldnor ere 
ed,far leſs How after ſoleng tites- Thereforetha his Bentence ought, to, haye 
effec, arid theparty' conkÞnor'b? firfferedito Renounce; ſpecially.be-beipg now 
Major, | before” the intemting of his Redudtion; the Lirds founds that albeit 
the Seniterice had been apainſt:a M4jer,yer-that hewight be hearditoRe 
nounceto9b&feir t 'Whith, Renunciation theyifound ant to be-received, ui, 
am poſt ' ſerteritiansy giver m_— party: only; -ds lawtully Charged to emer 
Heie, ſeing that Renunciation was otfered rel ws integrivy; norhing being ocher, 
waysalledged; either of the Reducersiritromiſhion, or of apy other deed which 
"might make Kim Heir, 'except the. [aid Charge, /whichthey found ina Redug. 
tioo/ mightBe elided by the; ſaid Renwaciation, -toclidethe foreſazd Sentence, 
given 'uponithefaid Charge only, and go: ways offercd tobe maintainedbyany 
other Deed of the Party; whereby he'rmigtit befoundHeis 3 and this nw 
for this 'end'offly to take-away all perſonal. execution againſt the'.Reducer, 
but not to Rayiny real Fxecution for Compry fingor;Adjudication tothe Cre 
ditor; or any other real excomion-rponthe:Goods, 'or 'Lards, of; Debts which 
the ſaid Party Charged t& emer -Hlew; might acclaim-by be Goodfir, .whowg 
Debitor, from'tHe right whereof, they: found this Creditor could not. be debar, 
ed, nor he prejudged therein, by the ſaid Renunciation; and/by ReduGtionef 
the hid lonence] for this was only. totake away the perſonal execution, which 
the Lords [orindiwere greatinjuſtice,ifit ſhould Rrick againſt biw,becauſe bevs 
arged toenhter Har, and'omitted -to Renounce before the Sentence,...tht 
wer 


orethis 6miſfion ('which was deſired to be ſupplyed in this Redudijap') 
ffould-make-him perſonally 1yable forall bis Goodſirs Debts, of whom he had 
Hiever received+benefit-3 and" therefore becauſe he deſcended of his blood, that 
Ke ſhould be ſubje& to pay his Debts, there being no. other Adminicle but the 
fid Chatge; -and the Recoverer of ithe Sentence: being now no other wayes 
prejudg ' nor damnified by this Renunciation to be Heir, after the Sentence, 
Than if it had/been made before the ſame3-.and it appears moſ1 juſt, that he ſhould 
be ſuffered to Renuncey but I think of reaſon, that he ought to retound whathas 
been expended by the Obtainer of the Sentence, iv allthe ARs and Dependey- 
"&s of the Procels, fincethe'time that'he ought to have Renounced, and that 
-he omitted to doit, for the Party hasdeburſed the ſame neceflarly iohis defaul'; 
and ſcing he is Reponed;* it ought to be'rebws integris for cither party, and his 


omitfion ought not ta;hurt the other partyz And.that he ought to be reponedt | 


a.clear-by'this,that one who has Jy pa in Judgment,and being convce 
*As ed to-enter Heir, , and then Kenquncing, yet thereafter ſatisfying 
yu o/had Compryſcd,or gotten Adjudication,he milbenoonrs notwith- 
e 


ofhis Renunciation, far more, wherg there:is only a naked Charge,and 
neither ciation made, nor Compryfſing, nor Adjudication. Gibſon Clerk 
Fid.Craig in tb-3.fol. 298.and1:C; Remmciatio ſþ a ſuis fiat dicitur Abſtentio,ff ab tx: 
##4nteis Repudiatio,quam not indiftin@#? repudiationem dicinrws, ſed l. 4.Cod deReptds 
 bereditas ſemel Kenunciata.amplins adiri nequit. 
This ſame Decifion was again done-uponthe 21,of., Decewber 1627. 0 3 
- ReduQiion betwixt Camwpbel contra DoQor Roſi,and.the Reducer who wi Re- 
poned; was ordained to pay fifty pound for the other parties Charges, had 
obtained the Decreet againſt the party;-,as: Charged to enter Heir. - | 
 cember 18, 1623. Mowat. February.23: 1638. Dumbar, Jatvary 13. 1629 Nij- 
:$# contra Nisbie. £599 T Pen IN Oh 
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T be Decifions of 1he Lords of Sefſuan, 1626. 123 
L. Clunie and 'Stirting contra Ogilvie, 'Eoden dic, | 
N an Aftion betwixt L. Clwrie, Thomas Paterſon, and James Stirling his Af. 
ſigney againſt Mr. David Ogilvie, whohad boughtthe Lands of Frothiefrom 
the L. of Clurie, for a certain price, -and which price he was not obliged topay- 
in wor Caries Renunciation of his/tight to the Lands Diſponed, were des 
tivered ro him; the Laird ofClunie and his Aſhgneys purſuing for the Annuals 
rent of the Moneys, conditioned for the price ofthe Lands, orelſe forthe pro« 
fit of the Land intrometted with by him ance theAlienation, ſeing he both poſs 
ſed the Lands and keeped the Moneys, without profit payirig 3 and that they 
offered in place of James Cnries Renunciation , which was fatFunm impreftabi. 
&, he being deceaſt, and there being no perſon who would be Heir to him, 
ro give ſuhcient and reſponſal Cautionets, td warrand him at all hands, for all - 
skaith and damnage which ever he might incur, for not delivery of the ſaid Re- 
nutciation z and the Defender contending, that he could not pay any Annual- 
rent for the ſaid Money, except it had been ſo contracted betwixt the parties, 
which was not; or elſe that he had been in wora for not paying of the ſame, 
which could not be ſhown to be on the Defenders part, ſeing o# per eum ſed 
fer atforem ſtetit, that the farms were not payed,in reſpe@ he had not procured 
the ſaid Renunciation, as he was obliged in their Contract, The Cords found, . 
that albeit the Contratt bore nothing of paying of Annualrents forthe Moneys x 
yet that it was not equitable,that the Detender ſhould both poſleſs the Lands, 
and retain the Money, © without paying of the Annualrent, albeit the ſaid Re» 
nunciation was not obtained; ſeing he had only poſſeſt the ſaids Lands by ver« 
tue of the ſaid Contra, and Right acquired thereby. from the Purſuer ; but . 
becauſe the Defender had payed to the Purſuer, a part of the price of the Lands, 
and had retained another part of the pfice conveened upon, while the faid Re- 
nunciation ſhould be delivered, The Lords found, that in ſo far as the profits 
of the Lands, and the Farms and-Duties thereof would exceed the Annualrent - 
ofthe Sums, which the Defender had payed in part of payment ct the price, as 
faid is", that for the ſuperplus of the Probt and Duties of the Land, more 
than the ordinary Annualrent of the Moneys received by the Purſuer would - 
extend to, the ſaid Detender ſhould retound and pay back the ſame again to the 
Purſaer: But concerning the reſt of the price, and profit thereof, the Lords - 
would not ſuſtain rhe (aid Purſuers Action ; and found that the ſaid Defender 
was not ſubje&, nor hodento pay the fam2, the ſaid Renunciation not being: 
+ Obtained , albeit that the Purſuer offered Caution to warrand the Dcfender 
thereof, as ſaid is3 andſoby this Deciſion the Lords had no refpeR to the Bag- 
ain, that the ſame was perteed by buying and _ and: had taken etie& 
y Right and Poſlefhon u.Butthey. thought it moſt-reafonable, that what pro 
fit the Buyer dad of the k.ands bought by him, more than the Annualrent of the 
Money, which he hagiaQually-payed to the Seller, the ſame ſhould be refount- . 
ed to the Seller, but xeſpet to ariy of:;the reſt of the Money Comtratted'to b 
payed, and retainedunpayed, for not delivery of-the ſaid Renunciation;z and 
for the which retained Money,, they. found him not holden to pay any Anny- 
alrent for the cauſe foxelaid, Actor. Hope &- Nicolſon, Alter. Stuart e*. Flet- 
ſoer, ” Gibſon Clerks Fid. February, 17+ 1624. L.Durie contta Lo, Ramſay, ' 


eMoriſon Los Prefloun-Gravge comtra Heirs E. Lowthian, July 22% 1626; 

5 day there was'*y Actionmoved at the Inſtance of Mr. Alexander Mo- 
|  'riſo#, onie of the Lords of Sefiton, afainſt the appearand Heirs of the Eaxl 
of Zouthizs, by the Which; he as having/the Wodfſet of-the Lands of Preſtoun. 
Grange, and Acheſons-Haven, -granted/to him by the umquhile Each of Lewthi- 
en, deſired that t'slight be fourid; thatin was neceſlary and profitable to the 
Hriryof Zowthiar, to have the Harbory.of Acheſons: Hqwer Beeted ann Re-erhe | 
| eg : 


A 
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Not to ſuſtain the Charge, 


Tot to furdiſhany Argument in his favours; againſt. this Purſuit, notwithſk 
ing whereof the Service was ſuſtained; as ſaid is; ARor.N3colſor agd 
Alter. Aiton &* Neilſon, Gibſon Clerk./, | FE G3 SA 


fied again by him, which was caſt down and demoliſhed by a preceeding Tem: 


peſt, and was made thereby ſo unuſeſul to Barks, that none could have accey 


or entry, nor- ſafe being within the ſame , except the fame were Repag, 
eds without which Reparation,the People and Indwellers of the Lands of Pre. 
oun«-Grange would leave the Ground,they finding their chief Conveniency tg 
confift by the ſaid Harbory,which gave them occaſion to export theCommadi, 
ties ofthe Ground, and to receive by the intercourſe of Trade and Saije 
others. paſſing out, and coming in within the ſaid Harbory, benefit and profix 
which made the Indwellers more meet to Labour the ſaid Land, andy p 
the Rent thereof tothe Maſter and Heretor 3 and which would not ſo continue, 
if the Harbory were not Re-edified, and ſo the Heretor would want his Ren, 
for the Indwellers would leave the Land; and therefore he deſired thatthe 
Lords would find and Declare, that it was profitable and neceflary for the He. 
retor, that the ſame ſhould be Re-edified by the Purſuer, who had the Wag. 


- ſet, and that the expenſes whych he ſhould deburle thereon, ſhould be refoun, 


ded to him by the Heretor, or any other who had right to Redeem the ſame, 
before the Lands ſhould be redeemed from him, and that the ſums deburſeg 
ſhould accreſce to the Reverſion. This Action was ſuſtained,and after Com. 
miſſion given by the Lords, to two of their number, to conſider the eſtate of 
the Harbory, who madereport again of the ruine of the ſame 3 the Summon 
was found Relevant, and after Probation by Witneſſes, Decreet was given, 
and the Ation- ſuſtained,conform to the dehire of the Summons, But nopars 
ty compeared here for the Dcf-nder. Scot Clerk. Yid. penult Nov. 1628, Li- 
wingiton contra L. Baſs, 


Stuart contra Achanay, Eodem die. 


N a Declaratot betwixt Stuart and Achanay, the Horning whereupon Deck 
rator was ſought, wasalledged tobe null, becauſe the Charge bore nor, That 


#he party was either Charged perſonally,” or at his Dwelling-place , and wheres the 


Charge bears, That the — delivered a Copy to the party Charged, that ought 
cing the ſame could not be found lawfully Execute, 
except the Meſſenger had expreſly fet down in his Execution, T hat be Chargs 


ed hins perſonally apprehended, no more than an Execution'could be found lay: 


ful, where the Charge bears nor, That the Meſſenger bad affixt his Stamp therg, 
albeit that the Stamp was aflixt thereto, © This Alledgance was Repelled,and 
the Horning found ſufficient, bearing,” That a Copy was, delivered to. the party, 
which could not have been, but by a Charge given to him perſonally.appre: 
hended, ARor. Alter. Belſhes. Scot Clerk. Vid. July 1.4. 1626, Adaw 


contra Bailliesof Air. , 


Meculloch contra L. Merton, Eodems die. 


| þ an Aion of Declarator of Baſtardyy at the Inſtance of Mcculoch contra 


4 L. Merton, The Lords ſuſtained an mnepgion, founded upon the Service of 
an Heir to. the alledged Baſtard , which Service being a Sentence ſtandi 


"the Lords (uſtained as ſufficient to Elide the Gift of Baſtardy, and to excid 
the Kings Right, ſolong as the ſaid Service ſtandsuntaken away, and which 


the Lords fo found; albeitthe Service was nof Ketoured, \-nor paſt/ the Chaty 
cellary ; and which, albeitit ſhould never be. Retoured, ſeing the perſon” Ser: 
ved died ſhortly after the Service, and ſo the Purſuer Alledged,; that the (aid 
Service not Retouredz ought not to Elide this Purſuit, the ſame being an-un- 
perfe@ atid nuli Writ,” which would never furniſh, AQion,to bim who, waſſer- 
ved,and which ought not to produce any benefit to him;and conſequently ; 
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| - - contra « Fodem die, | 
| Ne having by Contra& Heretably Diſponed his Lands to and Re- 

() ſigned the ſame in his favoursz thereafter he Difpones the ſame to ano- 
ther, who after the Procuratory of Refignation , and before. the Seafirr 
taken by the firſt Buyer takes Seafin, before the taking of Seafin by him 
who acquired the firſt Alienation, ' and by vertue of his firſt Seafin, the whoac« 
quiredthe ſecond Right, becomes-in poſſeſhon of the Lands; This Right being 
granted to beholden of the Annailziar, and the other Right being publick upon 
Reſignation, asfaid is, to be holden of the Superior, This firlt Acquirer be- 
ing laſt Seaſed, albeit by a publick Infefement, as ſaid is, purſues the other who 
was firſt: Seaſed and in Poſſeſſion, by vertue of his Right to be holden of the 
Annai)ziar for Removing; Wherein the Lords admitted the Exception, found- 
ed upon the Defenders firlt Seafin, clad with Pollefhon albeit the Purſuer Re» 

lyed, That his Contra&t and Procuratory of Refignation was before the De- 
4nd Right 5/ and that his Seaſin,albeit a ſhort ſpace after the Excipients Sea- 
fin, (for they were both in one year) ought to be-drawn back to his.preceed- 
ing Procuratory of Refignation, and the Poſſeſſion ought not to be reſpetted, 
ſcing it was but a year paſt ſince the firſt of their Rights was made, and there _ | 
was tew weeks betwixt the dates oftheir Seaſins; Notwithſtanding of the which 
Reply, the Exception was ſuſtained, founded upon the ſaid prior Seafin and 
Poſſeſſion, albeit the other was publick, and ſo little diſtance of time betwixt 
them, and fo ſhort Poſſeſſion. Attor. Alter, Lawtie, (7ibſon Clerk, Yid. 
March 22.1626. Erskin. February 13.1624. Corſe, 


Auſtine contra Ker, July 25, 1626. | 
Aſter David Hume being debitor to James Aikman by an Heretable Bond, 
M in a ſum of Money tobe payed upona ſimple Charge, notwithſtanding 
of the Clauſe of Annualrent, whereby it was Heretable, and being Charged 
by the faid James to make payment of the principal Sum, and Suſpended by the 
ſaid Mr: David; the time ofthis Suſpenſion, Ker of Kippilaw becomes Caution 
for payment of the principal Sumand Annualrents, fo far as ſhould be adebted 
by the ſaid Mr. David. This Suſpenſion _—_ diſcuſſed, and the Letters being 
found orderly proceeded, George Auſtine Creditor to Fames Aikman arre(ts the 
principal Sum and Annualrents in the hands of Ker of K ippilaw, Cautioner fore- 
ſaidin the Suſpenſion, and intents Aion againſthim, to make the ſame forth- 
coming, whereinKippilaw Compearing Alledged the ſum could not be arreſted, 
becauſe he being Cautioner, could be no atherways obliged but as the Princj- 
pal Mr, David Hume was, for whom he was Cautioner, and he was only ob- 
liged by an Heretable Bortd, and ſo not ſubject to arreſtment, This allegis« 
ance was repelled, becauſe the ſum was made moveable by the Charge given to 
Mr. David | "an by Aikwan,beforethe Suſpenſion, wherein K ippilaw was Cau, 
tioner 3 which Suſpenſion being diſcuſſed againſt Mr. David, made the Cauti- : 
oner lyable asthe Principal was. Andit being further diſputed, that after the 
Charge no Annualrent could be craved, becauſe the Charge making the ſum 
tmnoveable, there wasno further obligement for Annualrents, ſpecially againſt; 
the Cautioner ina Suſpenſion, The Lords found, that albeit there appeared 
ſome probable argument, why after the Charge, the Clauſe of the Obligation. 
anent payment of theAnnularents ceaſed; yet that the Debtors delay'd to pay 
Annualrent after the Charge, ſhould not be prejudicial to the Creditor, and, 
help the Debitor - And therefore they found, that the Cautioner ſhould pay 
proportionally, as much of the penalty of the Bond as effeirs to the Annualrent 
of all Terms fince the Charge, which preceedzd the time of the Arreſtment;, 
forthe which, the Lords ſuſtained the Aion againſt the Cautioner, . ſeing he- 
had obliged himſelf at the Suſpenſion , to pay what Annualrent the Lords 
re ſhould 
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ſhould find to be owing, Hay Clerk. Vid. March 2. 1626. Gray contra Ten. 
nents of Ferniflat. 
Lo, Lovit contra L. Philorth, Eodeme die. 
N a Removing purſued at the Inſtance ofthe Lord Lovit, who was Infeft ups 
on the Reſignation ofthe L. Pirſligo in the Lands of Philorth, which Laird 
Pitfligo had Compriſed the {aids Lands from umquhile Sir Alexander Frazer of 
Phiorth, againſt eMlexander Frazer Son to the ſaid Sir Alexander, who com. 
pearing, Alledged, that he nor his Tennents ought not to Remove from the faiq 
Compryſed Lands Libelled, becauſe the Sums whereupon the Compryfing wz, 
deduced were payed to the Purſuer, by the ſaid umquhile Sir Alexerder ; atthe 
leaſt the Purſuer had accepted from him Lands, in full ſatisfaGtion of the fame 
Compryling. Andit being Replyed for the Purſuer, That the faid Exception 
could not be found Relevant to ſtay this Removing, in reſpeGt the ſaid Com. 
pryſing and Securities, and Infeftments following thereon, were neither Renun. 
ced nor Redeemed, and the ſame being ſtanding, could not be fo furmar]y 
taken away, by way of Exception; But the furtheſt that the ſame might work, 
(albeit it weretrue) were only,to produceAQion thereupon againſt the Purſy. 
er,ſeing the Compryling once led, Denuded the Excipients Father of his Right, 
tothe which he can never come againgexcept the Defender firſt lawfully remo. 
ved that impediment of the Compryling, whereby himſelf might be Infett inthe 
Lands, The Lords found the Exception Relevant, notwithſtanding of the Re. 
ply; forthe Lords found it againſt reaſon, that the Purſuer ſhould both receivg 
ayment of the ſums, for the which the Lands were Comprylſed, or fatisfaQion 
os theſe Sums.and alſo the Lands Comprylſed, and ſo bruik both, but thathe 
being fo ſatisfied,as the Exception bears,the Compriſing ſhould ceaſe, Hay Clerk, 


Stuart contra Brewers in Glaſgow, Eodem die, 

N an AQion at the inſtance of James Stvart Burgeſs of Glaſgow againſt cer. 
tain Brewers in the Barony of Glaſgow, to have heard it been found, that 
the Right and Priviledge of Brewing within the particular bounds Libelled, 
pertained only to him, asbeing Infett in a part of the Lands of that Barony, 
with the only priviledge of Brewing within theſe bounds Libelled, and there- 
fore all others to be*diſcharged from Brewing within the ſame Lands and 
Bounds, The Loyds found, that the Right of the Decreets recovered by cer- 
tain perſons,who had right to the faids Lands and Priviledges before the Pur- | 
ſuer, whereby the ſaid priviledge was found to pertain to them by theſe Sen- | 
tences,did belong to this Purſuery as Succeſſor to them in the Right of the (aids | 
Lands and Priviledges, the ſame Priviledges being real, which followed the | 
und 3 which Right ſo found by the ſaids preceeding Sentences, the Lords | 
ound was competent, and did Militat in this Purſuers favours, who was In- | 
feft with the ſaid priviledge, to furniſh him a Title to purſue this Decla- 
rator, and Aion Libelled at his inſtance, albeit he was not ſpecially made AC 
figney to the Decreets, but thathe uſed the ſame as a Title to ſuſtain this Ai 
on. Vid. 25 March 1623. L, Hunt-bill. 26 March 1623, Donaldſon, 1 Decem, 

I630, Fewers of Chappeltoun, 1 March 1636. Guthrie, 


Smith contra Baillies of North»Berwick, Eodem die, 

'TÞ Baillies of North- Berwick being Rn one Smithyſor pay ment ofa 
Sum adebted to him by one Lawdey, in reſpe& they being charged by 
Caption to take him , they did not the ſame, he being in their company. The 
Defenders alledged, that they did no wrong in refufing to take the fd Re- 
bel, becauſe the Meſſenger who Charged them, was deprived of his Office, 
before the Charge given to them, 3 which Deprivation was publiſhed ar the 
Mercat-Croſs before the ſame Charge, for verifying whereof they pogngy 

a Teſti- 


4 wc «© «x was” was Da wn=. tc, wi wc tas "97 A _ ——_— ——— 


4 _« ==, oc] .c cu 


T he Deciſions of the Lord's of Seſſion; 1626, 227 
a Teftificat Subſcribed by Sir Feromy LindſayLyon King at Arms, bearing, T has 
he had deprived him, and had cauſed lawfully publiſh the ſame, The Lords found 
not this Teſtificat ſufficient, but aſtricted the Excipients, to prove that the 
Officer was Ceprived, either by produdtion of a Decreet of Deprivation,or b 
FroduQion of a lawful publication of his Deprivation z eicher of the which 
being poſtiv? Alledged, viz. either that he was deprived by a Sentence, or that 
there was Publication made of the Deprivation; albeit they Alledged not a 
Sentence preceeding, depriving him, but only that Publication was made that 
he was deprived. The Lords found any of thir two Relevant, and any of 
them being proven, to be ſufficient to Eleid this Purſuit. Vid. 14 July 1626. 
Adam contra Baillies of Air, and the other caſes rhere cited, 


L. Rowallan contra Muir, Eodem die, | 

Na Removing purſued at the inſtance of the Laird of Rowallan againſt Janet 
Mvir, (he compearing Alledged that this ſame Purſuer, by bis Diſcharge 
produced in Proceſs,granted the Receipt from her Husband and her, and farif- 
faction of an Herezeld, when the ſame ſhould fall out ro be due ro him, which 
is alike,as if ſhe her («lf had payed itafter her Husbands deceaſe,ſeing the Pur- 
ſuer hath before-hand granted him, as faid is, to be ſatisfied by him and her 
for the ſame Herezeld, when it ſhould happen. Ani it is true, that it is the 
Cuſtom of the Barony, that where the Reli& pays an Herezeld, ſhe bruiks the 
Land for payment of the old Duty, during her lifetime z which Cuſtom hath 
been kept paſt memory of man, This Exception was found Relevant, but the 
alledged Cuſtom was ordained to be proven by Writ expreſly, or Oath of Par- 
ty, and no otherways, and ſo it was admitted to be proven, and not by in- 
ſtances of others, who having payed the like, brutked for their lifetime 3 

which was not found ſufficient; AQor, Alter. Miller, Gibſon Clerk. 


Lockhart contra Lockhart, Eodem die, | | 

Ne Marion Lockhart having given Diſcharge to Lockbart of Bar of a 

Sum of Money, wherein the Father of the {aid Lockhart of Bar was 0- 
bliged to the ſaid Mariox ; theſaid Marion purlues an Aion of Reſtitution in 
integrum again(t the ſaid Diſcharge, by reaſon the ſame was done in her Mi- 
nority, baving neither received Money,nor other Good deed ; which Aaion 
was ſuſtained, notwithſtanding the Defender Alledged, that this Acjon could 
not be ſuſtained,except the Purſuer would Alledge, that the ſaid Diſcharge was 
given by her ſub ſpe numerande pecunie, which followed not, or that the De- 
fender promiſed her payment, and hath not done the ſame; without which the 
AQtion ought not to be ſuſtained ; for asa Minor paſt 12 years of age might 
make a Teſtament, ſo alſo ſhe might lawfully at that age Diſpone upon that 


Sum, or Diſcharge it. This Alledgance was Repelled, and the &eaſon found . 
Relevant. | 


Dickſon contra Anderſon, Fodem die. | | 

T* a ReduQion betwixt Dickſon and Anderſon of a Decreet obtained before 

the Baillies of Dumfreis, decerning Dickſon to pay 500 Merks, being refer- 
red to hisOath, and not compearing, &+c. This Decreet bring defired tobe 
Reduced, becauſe he was never Warned by any Officer to compearz and the - 
Executions being called to be produced, and to be improven in this Froceſs, 
the Defender compearing, and Alledging, that in their Burrow-Courts their 
Cuſtom was,to command their Town- Officers to paſs and Warn Parties tocom- 


pear before them, and to give their Oaths upon the Claims referred'to their 


Oath; & that there uſed no Writ to be made upon their Officers Warnihgs,nor 


no Execution in Writ was uſually produced by the Officers, but only they * 


compeared in Judgment, and made relation to the Baillic,that they had warns' . 
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ed the Party, either perſonally, or at his dwelling-place, and upon his re 
Decreet wasgiven 3 ſo that for not produQiion of their Officers Execution the 
Sentence could not be Reduced. This Alledgance was Repelled,and this Cy. 
ſtom was found not to be allowable,for thereby the ordinar means, to try the ye. 
rity of the Officers warning of Parties, and the way to improve the ſame, ws 
taken away, which ought not to be permitted, and to give therein moxe 
truſt to the relation of a Meſſenger or Officer, than is due to him, and which 
ought not to be: So the Lords found , that in ſuch Citations and Warnjngy 
made by Town-Officers,the leaſt that could be done in any lawful Proceks,prg. 
ceeding Judicially thereupon,by the Magiſtrat of Burgh was,that when theQ. 
cer made his report in Judgment,that thereupon a Note ſhould be madeby the 
Town-Clerk inWrit,bearing; 7 hat ſuch an Officer made ſuch a report in Judgment 
viz, That he upon ſacha ſpecial day warned the Party,either perſonally or therway «, 
cording as he hapned to do,to compear in ſuch a Cauſe,and before ſuch jpecial Witneſp, 
named and dejigned; which Report inWrit the Lords found ought to be ext, 
and made forth-coming to all Parties, when the Proceſs ſhould be called inQue- 
ſtion,or the ſaids Executions called, to be produced by the Parties havinglnte- 
reſt; and which being ſoextant and Exhibit, the Lords found might ſupply the 
production of any Precept, or Executions of Officers called for to be produced, 

Gor. Belſhes, Alter. Gibſon Clerk. Yid, 17 June1624. Wood contra 
Crawfurd, 


Nisbets Arthur's Oyes contra his Relic, Fuly 26. 1626, 

N an Aion betwixt the Relit of Mr. Fohn Arthur and his Oyes, the 
Bairns of Mr. Patrick Nisbet, The Lords ſuſtained an Action of Advoca- 
tion from the Commiſſars of Edinburgh, of a Teſtament ot the faid Mr, 

Fohns,defired to be confirmed betore theCommiſſars by his ſaid Reli&, who ws 
his Executrix nominate in the ſaid Teſtament; and diſcharged the ſaids Com- 
miſſars to proceed in the Confi: mation thereof, until an Action ot Redution 
intented before the Lords, for Reducing of the ſaid Teſtament was firſt diſcuſſed, 
intented at the inſtance of the ſaids Oyes againſt the Reli&t : Bur the Lords 
aſſigned a day in December to the ſaids Reducers, to diſcuſs rhe ſaid Reduction, 
atter the which day,they would conſider, if any further day ſhould be granted, 
to end the Redudtion,or it then the matter ſhould be Remitted. Actor, Hype 
& Mcgifl, Alter, Stuart & Nicolſon, Gibſon Clerk, 

Nota. Four days before this, the contrair was done, betwixt M*mordhane 
and M*morahame; where a Teſtament craved to be Confirmed, and deſired to 
be Advocat upon the like Dependance of a ReduRion, the ſame was retuled, 
and the matter Remitted to the Commiſlars, 


Ruſſel contra be. Hons Eodem die, 
JN an Action of Spuilzie, purſued at the inſtance of one Faxer Ruſſel againſt; 

the Laird of Keyſe, who was conveened for Spuilzie of Corns growing up* 
on the Lands libelled ; And the Spuilzie libelled to be committed in January 
I624» and the Corns being of the growth of the Cropt 1623 ; the Husband 
of this Purſuer,who ſowed the Corns of this Cropt,dying in September 1623, 
before the Spuilzie : whereby the Defender alledged, that the Corns of that 
Cropt, alledged ſpuilzied from the Purſuer, behoved to pertain to her Hul- 
band, who was his Tennent of the Lands,and ſow'd that Cropt and Corns, 
he dying in September that ſame year as ſaid is, at which time the' Corns were 
ſeparate from the Ground, and ſhorn by the Defuncr, and therefore until his 
Teſtament were confirmed, the Relict could not purſue tor the Corns alledg- 
ed pertaining to her, for the ſame would pertain ,to his Executor, who be- 
hoved to be anſwerable to this Defender,tor the Farms of the Lands, adebred 
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by the Defunct, This Alledgance was Repelled, and the ARion ſuſtained 
at the. Relicts inſtance, without neceſſity of Confirmation, in reſpect ot her 
Poſſefſion libelled continually to the time of the Spuilzie, 7tem,In this fame 
Cauſe, an Exception was proponed upon the Compryling of the Corns by. 
the Birle-men, with conſent of the Purſuer, and delivery of the ſame to this 
Detender, tor ſatisfying of his Farms owing to him by conſent alſo of the Pur- 
ſuer z which Exception was alſo tound Relevant,and admitted to the Purſuers 
Prob:tion, which the Zords found Relevant to be proven in all the Heads there- 
of, eſpecially anent the Purſuers conſent by Witnefles, and tound no neceſſity, 
that ber Conſent ſhould be proven by her Oath or Writ, Yid. 1 Fuly 1626, Hay, 


Finlaſon contra her Tennents, Fuly 27, 1626, 


oy Finlaſon being Infeft by umquhile Gray her Husband, who was Infefc 


i. _ a. _ ——— — "_— << 
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in certain Cottages in Coldinghame by the King, as vacant in his Hands, 
by the Diſabiliration of Fohn Stuart, Son to the umquhile forfaulted Earl of 
Bothwell, provided to the Priory of Coldinghame z and by the Annexation of 
the ſaid Priory to the Crown, purſues Removing againſt ſome Tennents, Poſ-- 
ſeſſors of the (aids Cottages z wherein the ſaid John Stuart compearing for his 
Intereſt, Alledged,that the ſaid At of Diſabilitation and Annexation of the 
ſaid Priory, which was the ground of the Purſaers Husbands Intettment,' was 


reſcinded and reduced by a poſterior A of Parliament, with all Inteftments 


depending thereon, and are declared null, and the ſaid A ordained the nul- 
lity to be received by Exception or Reply, and therefore that Inteftment can- 

not be a Title, whereupon either ro Puriue or Defend, This Exception was 
found Relevant, and inſtantly proven, by production of the ſaid Ad of Parlia- 

ment, and ſo Abſolvitor was given albeit it was Replyed, that the Deten- 

ders called, wete Tennents to the Purſuer and her Husband, ro whom they 
payed Mail and Duty ; fo that their Poſſeſſion could nor be inverted, until 

they were orderly Removed by the Excipient, and the ſaid At could not pre- 

judge the Purſuer and her Husband,who was not called thereto z Likeas, the 
AR of Parliament Salvo Fure Cujuſlibet works fo tar for the Purſuer, that by 
any other A& in favours of a particular perſon, a third Parties Right never cal- 
led cannot be prejudged ; which Replyes were Repelled, and notwithſtanding 

thereof, the Exception ſuſtained. Ar, Alter, Craig. Hay Clerk; 

Vid, 25 Fuly 1623, E, Nithiſdale, and the Caſes there cited, 


Merculloch contra M*culloch, Fodem die. 
N a Declarator of Baſtardry of Mcculloch contra Mcculfoch, whereof men- 
tion is made, July 22, 1526. The Lords found, thar albeit it be required, 
that the Brieves be proclaimed upon 15 days warning, as 1s appointed by the 
127 AQ Parliament 9g, James 1. and by the 94 At Par. 6, James 4. Yetthat 
the Execution and Space was ſufficient,it either the day of Citation,and where- 
upon the ſame was Proclaimed, or theday to the which the faids Brieves were 
Proclaimed to be Served, were compted, in the number of the faids days, fo 
that they needed not both to be free, In the ſame Proceſs alſo, the Lords 
found a Brieve whereupon a Service was deduced to be null, becauſe the fame 
was Blotted, and Vitiat in the day of the Execution, albeit the Party uſer of 
the Brieve offered to prove, that the ſame was truly Execute, upon the very 
day, which the Execution. -proported , as it was mended, and that he al- 
ledged, that the ſame could not þe found null for that Cauſe, ſcing he might 
lawfully mend his Execution , as in all other Citations, and Summons, where 
the Party abyds at the ſame, which the Lords. Repelled, in reſpe& of the 113 
Aft, Parl.g, Ja. 1.1 Whereby it is declared, that Brieves may be lawfully impugned, 
if they be razed or blotted in ſuſveF places, viz, ln the Name and Surname of the 
Follower and Defender, and the —_ of the Land, or ot the Cauſe where- 
er 2 upon 
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upon the Brieves was purchaſt, and the date, which A& the Lords found to 
extend to the date of the Execution of the Brieve alfo, albeit the Defender 4}. 
ledged, it did only extend to the date of the Brieve it ſelf, and not to thedate 
of the Execution thereof, But the Lords Repelled the ſame, and found the 
A@ ſhould extend to the date of the Execution, ſeing a Brieve not execute 
Is not a Brieve,and there can no Exception be proponed, while the ſame beex. 
ecute, ſo that the Act declaring, what Exceptions ſhould be admitted againg 
Brieves, cannot mean but of Brieves Execute, and therefore the date of the 
Breive ſhould comprehend the date of the Execution thereof, Attor, Niel. 


ſon & Lamitie. Alter. Aiton & Neilſon, Gibſon Clerk. Yid. June 24, 1623, 
AR anent Comprylings. 


L. Anftruther contra Black, July 27. 1626. 


mes Diſchington, to ſome Monies adebted to him by Mr. Black, out of the 
Lands of Largo, The Lords found,that an Afſignation made to Sums of Money, 
for the which Sir Thomas the Cedent hadCharter andSeafin,the time of theAſg. 
nation, could not be fo valiably Afſigned, but that notwithſtanding of the 
Allignation and Intimation thereof, another of the Cedents Creditors might 
thereafter Compriſe the ſame from the Debitor yz and which Comprylſer would 
be preferred in his Rightto the prior Aſhigney, ſeing the Afſ1gnation was not 
babilis modus to denud the' Cedent of his Real Right , whereof he had then 
Charter and Seafin, but whereupon at the time of the Afſignation, the Cedent 
was not Infeft, though thereafter he acquiredCharter and Seafin,but then another 
Compryſes ; yet the Aſhgney will be preferred to the Compryler, notwith- 
ſtanding of the ſaid ſubſequent Charter after the Aſſgnation, and before the 


Compryling, ARor. Hope & Lerwonth, Alter. Lawtie & Oliphant. Hay Clerk, 
Vid, November 23. 1627. Dumbar. 


Tennent contra Tennent, July 28, 1626. 

FY an AQion of Regiſtration of a BonJ purſued by one called Ternent, as 
gainſt another ſo called, who was conveened as Intromettor with the De- 
funds Goods and Gear,Debitor to the Purſuer, It being alledged, for the De- 
fender, that he could not be conveened as [ntromettor, becauſe before the ln- 
tenting of the Cauſe, there was an Executor Confirmed to the Defundt; and 
it being Replyed, that the Purſuers Aion ought to be ſuſtained againſt him, 
as Intromettor, notwithſtanding of the Confirmation of Executors, becauſe if 
any Teſtament was Confirmed, the ſame was moſt fraudulently done, by this 
fame Defender, who haviog firſt Intrometted with the DefunRs whole 
Goods, he thereafter, tothe effe4 thatthe Creditors juſt ARions therethrough 
competent againſt him might ceaſe, moved a poor Begger to lend his Name 
to the ſaid Executry; _—_ cauſed another Begger to become Caution for himz 
likeas not only he beſtowed the whole expenſe upon the faid Confirmation, 
and payed the 2zot of the Teſtament, and alſo promiſed to Warrand the Ex- 
ecutor of all Aion and Danger, which he might incur, by his being Execu- 
torz But the ſaid Executor concurred with the Purſuer at the Bar, in this 
Purſuit; and ſo ineffeR the ſaid Excipient is both Executor and Intromettor, 
in reſpe& of the which examplary fraud, the Defender ought to be only found 
his juſt Debitor, and the Purſuer ought not to be excluded by this indire& 
dealing, from his juſt Debt, which is in effe& all that he has, but the Defen- 
ders Exception ought to be Repelled. This Exception was admitted by the 
Lords, notwithſtanding of the Reply, for the Lords found, that Executors be- 
ing Confirmed, the Proceſs bchoved to ceaſe againſt the Intromettors z' and 
if any fraud were done by the Excipient, the ſame in this place could __ er 
clude 
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cludethis A&ion, and if the Fxcipient thade any promiſes to relieve the Exe= 
cutor, the Purfuer had his Aion Competent againſt him thereupon, after 
that the Executor was found his Debiror. AQor. Miler. Alter. Gibs 
fon Clerk, Yid. July 14, 1626. Smith contra Gray, 


L. Tubialan contra L. Clatkwanan, Eodem ec. 

N a Suſpenfion betwixt the L. of Talial/an, againſt L. Clackmanay, a- 
nent the payment of the r__ Sam of 4000 merks, und Annualrent there- 
of; which Sum Tx{ialan was 0 liged to pay to the L. of Clackwanar, and his 
Spouſe, and the longeſt liver of them two, at Whitſunday, 1625, And incaſe 
of their deceaſes, to Alexander Bruce their Son in Fee ; and upon this Obli- 
tion follows Infeftment after the ſaid Term of the faid Annualrent, for 
the ſaid principal Sum, to the ſaid L, Clackwarar, and his Spouſe in Lifcrent, 
and to thbir ſaid Son in Fee. In the ſaidObligation it is Provided,that the Suſ- 
pender ſhould be obliged to pay the principal Sum, at any Term whereat he 
ſhould be Charged, notwithſtanding ofthe Infeftment without Requiſition, ro 
the ſaid L. of Clackwanan,his ſaid Spouſe,and their ſaid Son,in manner foreſaid: 
in this Cauſe it being controverted, if the L. of Clackwanan might Charge for 
the principal Sum, ſeing he remained naked Liferenter thereof, and the Fee 
was eſtabliſhed in his Sons Perſon, by the Infeftment taken thereof in that ma» 
ner, afterthe Term deſtinat in the Bond, for payment of the principal Sum, 
whereby it was contended, that the Literenter could not uplift the Sum in pre. 
judice of the Fiar, but only have hisLiferent of theAnnualrent of the ſame,ſpe- 
cially the Fiat being deceaſt, whoſe Heir would have the undoubted Right to 
the ſaid principal Sum, after the Liferenters deceaſe. The Lords found, that 
notwithſtanding of the Infeftment of Fee, ſtanding in the Perſon of the Son, 
that the Father might Charge for the principal Sum, and uplift, and diſpone 
upon the fame at his pleaſure, in reſpe& of the Clauſe and Provifion fore= 
laid, conceived in the Obligation, which bore, That the Debitor, notwithſtand- 
ing of the Inſeſtment, ſhould remain obliged to pay the Sum'to the L.of Clackmannan, 
tir” ſaid Sponſe,and their ſaid Son, in manner foreſaid; Which words, viz. ( in ma» 
ner foreſaid ) The Lords found, ought to be ruled by the preceeding Clauſe 
of the Bond, bearing the Debitor, as ſaid is, to be obliged to pay the ſame to hing and 
bis Spouſe at the Term of Whitſunday, 1625. and incaſe of their deceaſes, to their 
Sor, Bythe whichClauſe the Lovds found,thatPower remained with the Father, 
in his own time to uplift the Sum, and uſe the fame at his pleaſure, fo long as 
he lived; and that the Fee only was acquired and conferred, to be in the Sons 
Perſon, in caſe of the Fathers deceaſe, who being on Life, might Charge for 
the principal Sum,and imploy the ſame at his pleaſure. And this was found,be- 
cauſe he had Charged fot the principal Sum, upon the which Charge, the Suf- 
pender had provided the Money, and Configned the ſame, albeit Clackwan. 
an Alledged, that hewas only a naked Liferenter and that the Fee remained 
with his Son, and his Heirs,fo that he had no Right to Charge for the principal 
Sum 3 and ifhe had uſed any Charges for the ſame, he paſt therefrom, and de- 
Clared, that he Charged only at this time, for the bygone Annualrent therevf'; 
which — was Repelted by the Lords, for they found that Tnbiafn, 
upon that Charge had reaſon to obey, and might lawfully have payed the 
Sum to the Charger, or Conligned the ſame ; and that the Fathers Dechara- 
tion. foreſaid, ſhould not prejucge him, who had Configned the Money, 
ARor, Primroſe. Alter, y Clerk. Yid. Feb, 20 1629. L, Drawhyl- 

bo, January 18. 1625, Wat. Feb. 22, 1623. Leitch. | 

L. Preiton-Grange and Dick contra Hamilton, November 8. 1626, 

N an AQion purſued at the Inſtance of the Laird Preſton-Grange,and Wills 
I am Dick, againſt Fokn Hamilton Burges of Edinburgh, for delivery of an 
Ff4 Obligation' 
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Obligation of 2000 merks madeto him, by the Purſuers, to be deſtroyed by 
them, in reſpeR of a Back-Bond, made by the Defender to them, whereby he 
obliged him to Re-deliver the fame Bond to them, incaſe he fulfilled nor; 
Condition expreſt in the ſaid Back- Bond, which Condition the Purſuer bs 
ſumed, the faid Defender had not fulfilled, and therefore they concluded, 
conform to the ſaid Back-Zond, at: >; of their ſaid Bond. The Defen. 
der Alledged, that this Aion ſhould abideContinuation, - being for deliyeryof 
Writs, and in effe& reſolving in a Declarator ofa Failzie, for not fulfiljing 
of the Tenor of the Back-Bond;z which nature of Attion he Alledged ought 
not to be ſuſtained, without Continuation. This Alledgance was Repelleq 
and the Action was ſuſtained, without Continuation, upon the firſt Sur . 
ſeing the Purſuer produced the Back-Bond, whereupon the Summons was foun. 
ded inſtantly, and the not fulfilling of the Condition thereof, wasa Negative 
which proved it Self, nothing being alledged to purge the ſame but this 
Reaſon will appear to Militat, in all Declarators upon Failzies, whercin al- 
beit the Bvident, which bears the Condition, be inſtantly produced, andthat 
the Failzie be a Negative, which proves it's Self, yet Continuation isever 
found neceſſary, that the Party being twiſe Summoned, may be heard tocom. 
pear to purge the Failzie, or to propone his other competent Defenſes, neither 
will Decreet be given upon the firſt Citation, yet the Lords found here no 
neceſlity of Continuation, no more than if any Party had by his Bond oblige 
ed himſcf to deliver any Writ,arid if he had been purſued for delivery thereof, 
in that caſe the Bond being produced, there was no neceſſity ofa ſecond 
Summons, ſo the like in this Caſe,but this ſame inſtance was doubted of by 
ſome of the Lords, yet it was found ut ſupra. Actor, Mowat & Sinart. Alter. 
Cunninghame, Hay Clerk, Vid. Feb. 8. 1627. Robert Ker. 


Whyllie contra Bellenden, November 15+ 1626, 

N an Aion purſued at thc Inſtance of Fawes Wyllie, Son and Heir to um- 
uhile Williams Willie Writer, againſt Sir Wiliam Bellanden of Brughton, 

for Poynding of the Ground for an Annualrent, and alſo for payment of the 
ſaid Annualrent, by perfonal Execution agatnſt the Defender, This Purſuit 
was inſtructed by Production of a Seafin of the ſaid Annualrent, giventothe 
Purſuer, bearing the ſame to proceed wpon a Precept of Clare Conſtat granted to 
bim,as Heir to his Father,by the Lady Brughton,s Commiſſioner, and having pow 
to receive Vaſſals and Tennents, in name of the ſaid Defender her Son; which Pre- 
cept of that Tenor, was Inſert in the Seafin, but nothing was produced but 
the Seafin, The Lords found this Seafin was not ſufficient, to produce this pet- 
ſonal Aion, againſt the Defender, ſeing it was neither Lybelled, nor Reply- 
ed, that the Defender was Heir to the Perſon Diſponer of the Annualrents, to 
the Purſuers Father, without the which were alledged, albeit the Real AQion 
might be ſuſtained, yet the Perſonal could not be granted againſt him; and alſo 
the Lords found, that the ſaid Seaſin was not ſulfcient, to produce the Real 
Action, except the Precept of Clare Conſftat were produced, and the Ladies 
warrand to grant the ſame, whereto it was Relative, which the Zords ordained 
the Purſuer to produce, before Proceſs could be ſuſtained upon that Seafin, 
ARor. Mowat,Alter. Primroſe. Gibſon Clerk. Vid. in July 5. 1625. L. 4iton, 
Mazwel contra Graham & for the Perſonal ARion,E.Galloway,, both there cited. 

Galbraith contra Cunningham, Eodeme die. 

} Gore Galbraith, as Afſſigney made by Sir bw Stuart of Methuen, purſues 
Andrew Cunningham Brother to the L. Glengarnok, for payment of aSum 
contained in a Bond made by him to the ſaid $ir John, and made in _[reland, 
and after the manner of Bonds formed in that Kingdomz it being Aledged ater 
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the Defender. could not. be purſued in 'Vcathend, iy reſpet it Wis 4 Purſoit 
nded upon an- 1ri/þ Bond: made in«hat Kingdomn,- and purficd againſtrhe 
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kn who with His Wife and F were atual Reſidenters in Helend 


avimo remanendi; And where he had © Uwelt, afid remained theſe 14 years 


by-paſt likeas he was Detized an Þr5ſb man; artd {o-ought to be putſued in 


that Kingdom, as his-proper Forum. .> This: Alledgance was Repelled, in 
'reſpeR the Defender was a-$00t#h many -anti that the-Purſaer declared, that 
'he ſought oply Execution againſt the Defender, for ſath- Lands and Goods, 
2s the Defender had within Scotland,” And which the-Lords ſuſtained, for that 
eff, It being alſo Alledged, that the Bond was null, 'becauſe it wanted Wit- 
peſles, and deligned not the, Name of the Writery and ſcing it was ſuſtained, 
to produce Action herein Scotiand, it gught to be Judged by the Scots Laws. 
This 4lledgahce was alſo: Repelled, in reſpect the Purſuer offered to prove 
by the Cuſtom of Irelazd, that Bonds made after the Tenorand Form of this 
Bond produced, was ſufficient, and that it was the Cuſtom in that Kmgdom, 
to make them ſoz Which Cuſtom and Form the Lords found ought 10 be 
proven, and admitted the ſameto Probation, Actor, Belfhes, Alter. Cunrtt- 
gbame, Gibſon Clerk, Yid Decem, 6, 1626. Stranger in Middilburgh, Feb. 15, 
1630. Harper, Murch 7, 1629. Muzrrhead. March 11. 1624, Letitia Heth. July 
27:1633, Gordown, July 3,1634. Meloil, Novem. 16 1626, betwixt thir Parties 


Chalmers contra Marſhal, Novemb, 16. 1626. | 
Decreet being obtained at the inſtance of James Chambers contra Marſhal 
and White, as Intromettors with the Gear of a Defun&,who was his De- 
bicor. This Decreet being Suſpended by one ofthe Defenders, uponthisfea- 
ſon, that he could not be Charged for the whole Debt, but only for the cqual 
half thereof, ſeing the Sentence was given againſt them both as Intromettors, 
which was proven by the Sentence,and was not given againſt them andilk one 
of them, conjunAly and ſeverally, the Sum therefore behoved to divide, The 
' Lords found, that the Sum contained in the faid Sentence, ſhould divide bes 
twixt the two Defendets; ' for albeit if any of them had been purſued alone 
for the whole, and that' it had been proven; that that one perſon conveented 
had intrometted, that perſon alone would have been Decerned 'iz jolidum 
pay the whole Debt z yet (eing there was two conveened and proven again 
them both, , and Decreet given againſt them both, Therefore the Loyd: 
found, that the Sum ſhould divide betwixt them, ſcing the Purſuer had elec- 
ted them both to be putſued. The Lords, notwithſtanditig of this Deciſion, 
uſes to decide where two Executors are Decerned to pay to a Creditor, yet 
that Creditor may ſeek Execution upon that Seritence againſt any of the two 
Executors,Decerned i# /olidum for the whole Debts, withoug diviſion in boccas 
ſu, viz. If the Creditor do prove, that that Executor, againſt whom he ſeeks Execs 
ewtion for the whole jtrtrometted with as much ofthe DefuniFs Goods as will ſatisfie his 
whole Debt, and no otherwiſe, Brit this' was not ſuſtained againſt any one of 


the two Intromettors,as ſaid is, Scot Clerk. Vid.Ule. February 1626,L.Caſhogill, 
9 Decemb, 1628. Sowtar. | 


Galbraith contra Cunninghame, Fodem die, | 
I the foreſaid Adtion of Galbraith contra Cunninghame mentioned ſupra; 
& 15 November, an Exception of payment of. the Sums contained 
in the Bond being proponed, and offered to be proven by Witnefles; 
which the Defender Alledged was admiſlable to he proven bor modo, beipg 
payment of an Iriſþ Bond, and payed in Ireland, where the fosm in that Conn- 


_ trey allowed Probation by Witneſſes. . The Lords found this Exception pro: 


bable after that manner by Witneſſes to be Relevant, the Detender alway es 
Ge proving 
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f proving.therewith; thar'by the Laws of Ireland, payment of Sums Contained 


in ſuch Bonds, may, be proven-by Witneſles, and that that Probation by Wiz. 
neſles.is received and allowed bythe: Triſþ Lawsz. neither was it reſpeded 
the Lords, where the Purſyer Replyed, that this Purſuit being made in $rg. 
land, and betwixt Scots-men, the Probation ought only to be athmitted there. 
fore, , which is, allowed. bythe ; Laws. of $cotlands; which was Repelled, be. 
cauſe the Bond being made in Irelayd, and after the manner. of the Laws there, 
albcit betwixt Scots-men, : the' payment might bemade, and proven-to be mae 
according to the ſame, Laws where the Bond was granted, and ſo it might be 
' dillolved as.it was knit, Pertibss ut ſupra. 
| The like Deciſion was done pexalt, Feb. 1633... betwixt L. Balbirnie and Þ 
QUrtill,whereto Scot was Clerk,that.a; Bond made of borrowed Moneys, doje 
in Ergland betwixt two Sgots-men then remaining in England animo remanty. 
di, and made after the £»gliſh form:of/Bonds 5, being. purſued for payment 
here. in Scotland, and payment thereof being alle dgedto be made'in England, 
ard offered to be prover by Witnefles, which was alledged oughtto bereceivet 
by the Laws of Ergland,wbere both the Bond was wade and the payment there 
of. This Exception /to be ſo proven was found Relevant, albeit it was Al- 
ledged to the contrary, that it ſhould not be proven but by Writ, or Oathof 
Party, conform to the Laws of Scotland, where the Purſuit was, moved; not- 
withſtanding whereof,the,Exception ſo tobe proven was admitted,the Cuſtom 
of England being proven, Nam Regulariter probatio fit ſecundum conſuetudinem 
loci, ubi ſolutio fieri debet, Socin, &* Bartol, | 
' © Seaton of Meldrum Supplicant, 21, Novemb. 2626, 
{ A Supplication being given in at the inſtance of Seaton of Mel. 
drum, making mention that he had raiſed Brieves for ſerving of himſelf 
Heir to_umquhile Mr. George Seaton ; therefore he craved warrand trom the 
Lords to the perſons of Inqueſt, for Diſpenſing with the Rebellion of the laid 
umquhile Mr. George, and that they-ſhouldproceed in the Service of the ſaid 
Brieves, notwithſtanding that he died Rebe], and was at the Horn; and this 
was defired,' in reſpe& of the common Clauſe of all Brieves, bearing, to cog- 
wmoſce that the Defun died at the faith and peace of our Soveraign Lord, &c, This 
Bill was refuſed, becauſe the Lords found, that it was not proper to them to 
diſpenſe with Hornings or Rebellion,for that was not ſue juriedi@:onis, bur only 
Imperii &- poteitatis Regie 3 and that it was only proper to the King to Diſpenſe 
therewith, albcit of Reaſon ſuch Diſpenſations are unneceſlarly fought, leing 
the perſons of Inqueſt are ever in uſeto ſerve, notwithſtanding that the De- 
funct,zo whom the Serviceis ſought, died Rebel z and if that ſhould befound 
to be a fault of the Service, and of the Retour following thereupon, many 
Services would fall; for by this proceeding of the Service none is prejudged; 
but by the contrary, the Heir ſerved is lyable to the Creditors a the De- 
funas Debt, and for any thing for which he was Rebelz only the doubt may 
be,it an irreſponſal perſon ſhall be ſerved Heirz and yet whether he be reſpon- 
fao r not, that hath no co-incidence with the caſe foreſaid, and wakes nothing 
concerning the-Defun&s Rebellion, either to help or hinder the diſpenſing 
therewith, which was defired : So the Lords thought it needed not to be crav- 
ed to be diſpenſed with, inregard of the foreſaid Clauſe, by reaſon that Clauſe 
was to be underſtood of Forfaultries, which made Forefaulted perſons to be 
repute to have died,not at the Faith and Peace ofthie King, and not of common 
Rebellion and Horning. Yid. 19 Fane 1630.E, Crawſurd. _ | 
; In ſpecial Declarators, after the general Declarator, the Rebel nceds not 
to be called; when the Debitors to the Rebel are ſpecially conveened, becauſe 


the Decreet of general Decliratot puts theDonatar inthe Rebels place, and P 
the 
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the fame holds when the Rebel is dead, that. bis. Executors need. 'not to be. 
called to the ſpecial Declarator, nor noother-perſon who might repreſent him 
of the Law, as Heir or Executor, . | | | 

Glen contra Binnie, 8c. Novewb. 24. 1626; 4 *11 
N adouble Poynding raiſed at the inſtance ofſotneTennents of Burrow-Land 
I 1 who were diſtreſſed for their Maills, at the inſtance of Glez on 
the one part, and by Bi-rie on the other part: 'Glens Right was a Tack Set 
to bir by his own Son, who ſhortly after the Date ofthe Tack became Bank- 
z and which Son by his Contra@ of Marriage, was appointed-to be In- 
by his ſaid Father (who was alſo Party-ContraQer in the ſaid Contra of 
Marriage) in theſame Land, and according thereto was Infeft therein; This 
Tack bore in the Narrative thereof, that notwithſtanding of the Proviſion 
made to the Son by the Father, conform to the foreſaid ContraQt 3 yet at the 
date and time of the ſaid ContraQ, it was conveened verbally betwixt the Fa«- 
ther and the Son, and the Son promiſed that the Father ſhould retain the Poſ- 
ſkſfion of the ſaid Lands, wherein he was appointed to be Infeft, during all the 
days 'of his lifetime, notwithſtanding of the Right to be given to the Son He- 
retably, by vertue ofthe ſaid ContraR, for fulfilling of the which promiſe and 
condition the ſaid Tack was Set 3 and in reſpect of the which Tack, bearing 
the ſaid promiſe, and that the Father now Defender Alledged, that he had: 
continued in real Poſſeſſion of the Duties of the Lands Libelted continvally,by 
vertue of the (laid promiſe, fince the date of the ſaid Contra tnany years, to 
the time of the Setting of this Tack : and that alſo he had upiifted a Terins Maill 
' ofthe Land, fince the Date of the Tack, and fo the ſame was clad with Pof- 
kſſion therefore he Alledged, that he ought conform to his Tack to be an« 
ſwered of the reſt of the Terms controverted, viz. all the Terms after that Terms 
whereof be had received payment, as ſaid is5 eſpecially ſeing he needed not to 
prove any further of the promiſe, than by the Narrative of the Tack, and that- 
conform to the AQ of Parliament anent Dyvours, ithat he was content to give 
bis Oath upon the true Caufe,and that-the promile was.then truly madey(o that 
' there wag nb neeeflity of any other anterior Writ, The other Party ,Bizwie 
Alledged, that he ought tobe preferred, in reſpe&t the Tack was Set to'the' 
Father by the Son, who was at the Setting thereof i» wedatione fuge,-and' 
thereafter ſhortly became Bankrupt, and he was his Creditor, who had Re-: 
Seat the Sons Bond a day before the Setting of the Tack, and had Compri- 
the Lands, and was Iofeft therein beforeany Terms had paſt, except. that: 
one al d uplifted by. the Father, which one ovly Term could not make 
the Tack lawful againſt the Compriſer, there being nothing extant. in Writto- 
verifie any anterior promiſe 3 which' promiſe made ſo fraudulently,; the time 
of the ContraQting of Marriage, ought not to be allowed, , eſpecially "where 
there is nothing to qualifie, but the. aflertion of,the-Son, done fo log after 
the ContraQt, and: made to his own -Father, and jn prejudice of hima lawful - 
Creditor, who had done all diligence - For as that Tack. could not meet the : 
Sons Wite, who had her Conjundt-fee-right of that Land given to her, if ber 
Husband had beendead, no more now ought the fame to meet: the Creditor:-| 
This Alledgatice of the Creditors was admitted, and; the Fathets Alledgance 
Repelled, and the Creditor preferred, and Decerned to. þt anfwered and o-/ 
beyed. :Gibſon Clerk.-Fid. 23 March 1624. Bromn-contra Haliburton, 24. M arch; 
1626, Gray contra Tennent of Fairniflat. 22 »Janudry 1630s Mark Ker 
and the Caſes there cited, -- + - -,. ; 7 PW wa | 


. 1" "1; Berills ReliQ contra-hig Gredinon, Nowenuber 25; 1626; ETER 
Þ a'Double-poynding'betwixt the Relict of George erill and the Creditors 
C of the ſaid George 5. Diſputiog forthe 
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diybwrgh, the Relict claiming the ſame, by vertue of her Infeftment of Conjunee. 
fee thereof, gratited to bet conform to het Contract of Marriage, whereby hep 
Father in Law, Father to the ſaid George her-Husband, is obliged to provide 
the Fee of the ſaids Houſes to his Son, and toher in Conjunct-tee 5 And con. 
form thereto, her Husband and ſhe was Infeft, and fo thereby claimed the 
ſaids Dutiesz- And on the other part, the Creditors of the Husband of thegg 
lict, who for Debt owing by the Husband,had Gompryſed the faids La 

ſo claitned the Right thereof, wherein they alledged they ought to be prefer, 
red totheRelict,in regard that before the Contract of rom 1 oy yr Relicts Huſ. 
band, their Debitor was Infeft lawfully in the Fee of the ſaids Lands, whereof 
he was never Denuded lawfully by the faid Contract of Marriage, in fayoury. 
of his Wife,nor no otherwiſe, ſeing the Relicts Right flowed from her Hugbang, 
Father in Law, who was Denuded by the preceeding Fee, given to his Son 
long before that Contract ot Marriage, and the ſame flowed not from her Huſ. 
band, for ſhe was Infeft upon her Father in Laws Reſignation, and not upon 
her Husbands Reſignation, who only had the Right, and ſtood then Infeft, ang 
not the Father in Law 3 fo that the Sons Right being Appryſed by his Credis 
tors, they ought tobe anſwered, This Alledgance was Repelled, and the Re. 
li& was preferred to the Creditors,in reſpe& of the ſaid Contract of Marriage, 
containing the ſaid Proviſion of Fee, and Conjund-tee made by the Father to 
his Son and Good-daughter, which Contract was Subſctibed by the Son, and 
who thereafter was Infeft with his Wife in the ſaid Land, and thereby the Huf- 
band had in effect paſt from the prior Inteftment,Subſctibing the Contrad,and 
accepting the poſterior Infeftment, conditioned in the GontraR, and (© the 
caſe of the Relict was thought more juſt and favourable, depending upon! a 
Contract of Marriage, which ought not to be Eleided by any fraudulent deed 
done by the Creditors ex poſt fao, after the ſaid Contract and Inteftmemofthe 
Relicts, AQor. Mowat, Alter. Stmart. Gibſon Clerk. 


Tornbsl contra Scot, Eodem die, 

He Lords found in an Action betwixt Twrnbsl and Scot, a Bond prody- 
ced'for verifying of a Triply, admitted to Twrn»bsls Probation, wheres 

by the Maker of the Bond was oblig'd to Diſcharge a Reverfion, granted to 
him co be null, becauſe it was not Regiſtrat in the Clerk of Regiſters Books, 
conform to the Act of Parliament anno 1617; and therefore- found the Triply 
founded thereupon not to be proven ; and this was fonnd,notwithRanding that 
the Purſuer alledged, that the Act of Parliament forefaid, extended- not to 
Bonds made for diſcharging of Reverfions, and there was not any mention 
made of ſuch Bonds in the ſaid Act, and the Lords could not extend the Act of 
Parliament further than the very words thereof bore z notwithſtanding of the 
which Alledgance, the Zoyds found the ſame null, for not Regiſtration ts ſaid 
1s, becauſe the Act of Litiſ-conteſtation found the Alledgance founded' upon 
a Bond todiſcharge the Reverfion, to be'als ſufficient as a Diſcharge thereof x 
and ſo it it was equiyalent to a Diſcharge, they found that it ought t6 be of 
the nature of a Diſcharge in that point, which without Regiſtration could not 
have been ſuſtained g and this was found, dog proponed not by- hiry who 
made the Bond, but by another third perſon, who had acquired rhe: Hererable 
Right from the Maker of the Bond after the making thereof, and whom the 
Lords found to be a comperent Party, and to have ſufficient intereſt to pro- 
pone that nullity 4 albeir the Porſuer alledged, that the Act of Parliament ad- 
mitted that to be proponed only by one, who had abetter Right,"mwhich 
caſe the Proponer was not,whoſe Right was after the Purſwers Right and Inhi- 
bition execute thereon, which was Repelled,and the Bonid found null, © AQor, - 
Stuart. Alter, Cunninghame & Scot: Gibſon Cleyk, Fid; a9 Fnly'1 623, E:. 
HM ariſchal, 2 March 1636, E. Tullibardews, © E. Kinghot®# 
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| 004+ 'B,\Kinghorn contra Wood, Bodems die, | +) 
TN aDerlarator of Eſcheat at the inſtance of the Earl of Xinghorn againſt 

Word, one compearing tor another Donatar, who had obtained a Declarator 
already upon a prior Gifry and the Earl Replying, that by a Back-bond iven 
by that prior Donatar to the Theſaurer, the Donatar was oblig'd .to uſe the 
Gift, by the advice of the Theſaurer, he being refounded of his! Charges, to 
the effect that no Creditor of the Rebel hould be prejudgedz whereupon the 
Purſuer ſubſunied, that he was content to pay him his Charges, and ſo having 
obtained a ſecond Gift, he ſhould be preterred. This Reply was not ſuſtained, 
albeit the Bond, which was produced, was of the Tenor toreſaid , for the firſt 
Donatar was tound by the Lords, notwithſtanding of the. foreſaid Bond, to 
have good Right to,the Rebels Goods, as long as there was not a Creditor of 
the Zebels to claim the benefite thereot z in which caſe, it any Creditor ſhould 
compear and. alledge Right to the Bond, eo caſu the Donatar was holden to uſe 
the Gift after his own ſatisfaction,for ſatisfying ot the ſaidCreditor compearing, 
by the advice of the Theſaurer : But this was not found to be competent to 
another Donatar, who. could never have Right by vertue of the ſecond Gift, 
he not being a Creditor, to fruſtrate the fiſt Donatar of the benefice of the 
Eſcheat z neither was it found,that the ſaid firſt Donatar could be compelled 
to receive ſatisfaction for his Charges, given out for Compoſition and others 
ways, and ſo to quite his Right,, but at his own pleaſure, it he pleaſed ſo do, 
and no otherways, 

In this fame Proceſs alſo, the Lords found, that a Gift of Efcheat, granted 
of all Goods, &c. pertaining to the Rebel the time of his Rebellion, and bear- 
ing n0.other Clauſe, nor extending to no other Goods which he had acquired 
fince his Rebellion, or before the Gitt, could extend to no more than was ſpe» 
cificz difpoted, and would not comprehend any Goods which the Rebel had ac« 
quired within the ſpace of a year after his Rebellion , for the King might by 
anew Gift Diſpone the ſame again ; and where the Gift bore the Piſpoſitich 
of the Rebels Goods, which be had the time of the Denunciation, or ſenfine; 
and ſhould acquire thereafter, while he were relaxed, they tound, that ſuch 
Giits of that Ten6r, wonld extend ro all the Goods which the Rebel had at 
che time of his xebellion, or at the time of the. Gifr, and alſo at any time affer 
the Zebellion, and betore the Gift', and ficklike,which he ſhould acquire withs 
in a year after the date of his Gift, he remaining at the Horn unrelaxed all that 
time, ro the-which ſpace the Lords tound, that Gitts of the Tenor foreſaid 
could be'exrended ar- furtheſt, and not any longer, otherways it thould 
confound Gifts of fimple Eicheat 2nd Liferents, Actor, Hope & Rellock. Alter, 
Stuart, Gibſon Clerk,” Yid, Penult Feb, 1623, L, Eſfilmont. 2 Feb, 1627, 
Lewis Somervel. | 


E, Ki * contra Wood, November 28, 1626. 

N the above-written Dectarator of the Earl of Kirghorn, an Exception be: 
ing proponed upon a prior Gift granted to another Donatar , as is above- 
mentioned, the ſame was Elided by two Replyes, the one bearing, That the 
Gift was taken to the behove. of the Rebel, remaining Rebel the time of the taking 
thereof, and alſo being Rebel the time of the granting of the Purſuers Gift , Which 
Reply the Lords found Retevant, notwithſtanding of the Defenders Duply, 
bearing, That his was gvod, notwithſtanding that the ſame was taken tohe 
Rebels own uſe, in rejpet? that be was nowtelaxed from the Horn, and 1g Creditor 
being prejudged bythe taking of the ſame to his, own uſe, he onght to be prefeyred, for 
it was lawful to the Rebel to take it to himſelf, there being #0 Creditor thereby hurtg 
and he wow being Relaxed, This Duply was Repelled, and the faid Reply ſuf 
tained; ſeing the Rebel being- Rebe, w_ at the Horn un-relaxed, the _ of 
8 3 e 
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the taking of the ſaid Gift, granted'to the" Parſuer, -his Relaxation ſenſyne 
could __ hinder the King;cehvetually to Diſpone the Elcheat to a ſecond Dy. 
natar ( if theffirſt was taken'to theRebels own'behalf!)and which was ſuſtain. 
ed, albeit there was no Creditor thereby hurt : 'For the Gift being taken to 
the Rebels ufe, continuing in his Rebellion was alike, as if it had been Gif. 
ced.to himſelf, quo ceſu there was place to 'a ſecond Donatar, to atquire a new 
"Gift, arany time before the Rebels Relaxation, as the Gitt given to the Pyx. 
Juer was,at' the acquiring! whereof he was not Relaxed; Allo this Reply was 
_ Found Relevant, viz, That the faid prior Gift' gramed to the Excipient, wa; 
procured upon the Travels and Expenſes of the Rebel himſelf, which he offer. 
&d to prove by the Officers, and Members of Court, asuſe isin ſuch Cafes, anq 
whichthe £o#ds ſuſtained, -as ſufficient per ſe, without any turther Alledgant, 
that it was taken to the behove of the Kebel,to infer Simulation. And the Lords 
admitted the ſame in theſe Terms, to the Putſuers probation. Yid. July 6, 
1627. BE. Annandale: Marth 11: 1629.' Douglas , 


_ © contra CMowat, Fodem die, | 
N an Attion for the price of an Horſe, purſued at the Inſtance of a Stabler 
|| in Edinburgh, againſt Jawes Mowat Writerz The Lords found, that the 
Defender was ſubje& to pay the Price of the Horſe hired by him, and nat 
reſtored again;Albeit he Alledged,chat he ought not to be found ſubjeR there- 
in,inreſpett that he having borrowed his Horſe to a part agreedupon,he was not 
holden, nor aſtrifted to keep him, but the Purſuer ought to have ſent for his 


Horſe again, or to have ſent ahy Boy, with him, to have brought him back, 
which not being done, but the Horſe having ſtrayed away, or being ſtollen - 


by the Defenders fault or knowledge, it cannot be imputed to him, which Ex. 
ception was Repelled, for conduGor egii of the Law, non tenetur ad eſtimati- 


onem, fi Equws per caſum moriatur ſine culpa ſuaz& quamvis de caſu non teneatur, 


zamen de culpa tenetur etiane leviſſuna, ut eft in Bart,ad Leg, ſi ut certo. F. Nunc 
videndum &- F. ſed interdum f/.Commodat& condudtor rei mobilis retinendo ultys 
benpas, now videtur reconducere, imo tepetur furtl, _ _ | 

* Hope & Nicolſon contra Nirv{ſon, November 28, 1626. | 

| R., Thomes Hope and Mr, Thomas Nicolſow haying uplifted ſome Su 


of Money pertaining-to umquhile. Mr. Thomas Nicolſon, which he had' 
laid on Land'3 and having payed the fame to a Creditor: of the ſaid Mr. Tho-: 


mas; they procured from that Creditor.an Afſignation m their favours: of that 
d made to. the Creditor, which :they-procured, for: their Security, and 
Warrandice of a'Renunciation made by: Mr.: Famw?s Nicolſor, Son: to the ſaid 
hile Mr. T hows, of theſe Sums upon Land, upslifted by theni as ſaid.is; 

in the which Renunciation they were obliged to cauſe the ſaid Mr. Jawts Ra- 
tifie the ſame at his Majority. When this Afhgnation was ſo made by the 
Creditor, thef{aid Mr. Jawes, who ſhould have returned the Aſſignation with 
the principal Bond, which was payed, and with the returning whereof he was 
intruſted, 1gnorantly being a Minor, cancelled his Fathers Name out of the 
Bond, not knowing what of Law was to be done, whereupon he being con- 
veened for the {aid cancellation, at the Inſtance of the faid Mr: Thomas Hope, 
and Mr. Thowas Nicolſow, who are bound for him as Cautioners foreſaids, and 
who for their Relief, acquired the faid Afſignation,to hear and ſee the Premiſles 
verified 3 And therefore, that the ſaid Bond Cancelled by him, ſhould make 
als great Faith againſt him, as whenit was whole, The Lords ſuſtained this Pur- 
ſuit Summarly, upon a. Supplication execute againſt bim, but turther Proces, 
to be proven by his own Oath, and by his Oath found it proven againſt him, 
to infer the foreſaid Concluſion,: ſeing it was only craved, againſt humiclf,, and 
| no 
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no other, albeit he. was a Minor, - And tho that it was doubred, if ſuch'a Sen- 
tence upon his own Conifeſhon, being Minor, could be valid, but being in faFo 
ſwo, & in quaſt maleficio, and only craved againſt himſelf, and he not oppon- - 
ing thereto, the Lords decerned. : Likeas after the pronuncing of the Sentence, 
the ſaid Mr. James compeared Perſonally betore the Lords, and by his great 
Oath, being ſworn made Faith, that he ſhould never come againſt the Sen= 


tence, whereupon the Purſuers asked Inſtruments, ' Partibus preſentibas, Gib- 
ſon Clerk, » | 


L. $meton contra Relie of Spiers, November 29, 1626. 

N a ſpecial Declarator, at the Inſtance of the L. Seton, Donatar to the 
| Liferent of Lidderdale of St, Maries I{I-,againit the Reli& of Wil- 
liam Speirs, who was conveened 'as Intromifſatrix with a Debt of the 
Rebels. The Lords found an Exceptian of Nw/itie proponed againſt the Horn- 
ing, whereupon the General Declarator was Decerned, to be Relevant bear- 
ing, That the Charge of that Horning was a Charge to, find Cantion of Law-borrows, 
likeas before the Denounciation, and within the days of the Charge.Caution 
was found, and he produced the Act of Caution, which was dated before the 
Den6unciationy the date of which Denounciativn was contained in the De- 
creet of General Declarator, in reſpe& whereof, the ſame being inſtantly ve. 
rified , the Horning was found null; notwithſtanding of the Sentence of Ge- 
neral Declarator ; for this was proponed for a Creditor, who was not- called 

in the General Declarator. -Actor. Lawty. Alter. Fonlis. Gibſon Clerk, 


Forſyth contra Forſyth, Fodeme die, | 

N an Action at the Inſtance of one For/y1h, one of the Bairns of Forth his 
Father Brother, who was left Executor, by the Purſuers Father, for pay- 
ment to this Purfuer, as one of the four Bairns of the Detun&; of his fourth 
Part of the Defuncts Third, Intrometted with by the Detender Executor fore- 
faid, The Lords ſuſtained this Action at the Purſucrs Inſtance, tor his Part of 
the ſaid Third, without any Defalcation to be taken theretrom, in favours 
of the Defender, who Alledged that he had Right to retain the. Third of the 
Defun&s Third, he being#lett Executor to him, in reſpe& of the Act of Par- 
lament, 1617. anent Executors whicti provides the ſame, and that the 
Bairns of the Defun& has only Right to the two Part of thefaid t hird, which 
Alledgance was Repelled, in reſpeC that the Defunct had left in Legacy to 
his Bairns,all which his own Third would extend to, which being ſo «xhauſt- 
ed with the Legacies made by the Defunct, The Lords found, that the Exe« 
cutor hoc caſ#s bad no Right to any Part of the Third, by vertue of that Act 
of Parliament. In this Proceſs alſo the Lords found, that atiy one of the Bairns 
might purſue for their own Part, albeit the reſt of the Bairns, were neither 


Summoned in this Purſuit, nor yet aſſiſted the Purfuit. Actor; Alter. 
Rollock. Hay Clerk. 


Scot and his Father contra L. Gallaſhiels, Eodem die. 5 

IJ the foreſaid Suſpenſion at the Inſtance of Scot, Son to the Laird 

Harden, and of the Good-man of Hayden his Father, againſt the Good- 
man of Gallaſhiels, who had charged Hardento employ upon Land to- his ſaid 
Son,& to his Spouſe inConjun@-fee,who was Gallaſbiels Daughter,theSum of ten 
thouſand pound,conform to a Contra of Marriage, betwixt the ſaids Parties, | 
whereby Harden,was obliged to pay the faidSum to his ſaidSon,to be employ$d 
in manner foreſaid,by the ſight of Galaſhiels; Harden being charged toemploy to 
the uſe of the longeſt liver of them two,as ſaid is, produces aDiſcharge,upon the 
payment made of the ſaid Sum,to hisSon.towhom: he is obliged to paythe ſame, 
& Suſpends thereupon; Alledgingthat by theContraGhe is only obliged to piy - 
LS --. to 


240 The Deciſions of the Lords of Seſfon, 1626, 
to bjm'the ſame, which he hasdone, and ſo thathe cannot be charged any fur. 
ther, ſcing he & not obliged to employ 3 and that'his Son is the Partie, whe 
_ought only to be charged to employ the ſame to his Wifes uſe,” who is Re. 
ſponſal todo the ſame 3 and being charged will fulfil it. The Lords, notwith. 
_ of this Reaſon, and of the-payment made to the Son, found the Lee. 
ters Orderly proceeded againſt the Father, ay and while the Sums were em. 


ed to the uſe of his Sons Wife in PF: and found that he was not lj. 


rat by the ſaid payment made to his Sorff, in reſpe&t that the payment was 
appointed by the ContraR, to be made to his Son for that end, 27s, to be em. 
ployed, &c. which the Father ſhould have cauſed to\have been done; at 
the payment to his Son, and which ſhould have been done at Gallaſbiels ſight, 
otherways the ContraCt betwixt the Father and the Son might be eafilyEliedeq, 
in all ſuch caſes, to the prejudice of the Sons Wife, Afor, Belſhez, Al. 
ter, Scot, Gibſon Clerk: YFid. Jan. 9. 1623, Marſhel/ contra Mar(kell, and the 
Caſes there cited. March 23. 1624. L. Belitane, 


Viſcount of Storwort contra December 1x. 1626, 

N a Suſpenſion at the Inſtance of the Yiſcount of Stormont, againſt a Man of 

Mr. Harie Chaip's, wherein the Suſpender offered Compenſation to a part 
of the Sum, contained in the Sentence, which was Suſpended, with a like Sum 
owing to him, by the obtainer of the Sentence 3 and which Debt be inſtant- 
ly verified, by produQion of the Writ, bearing, the Debt ſubſcribed by the 
Charger, or by his Cedent, before the CAſſuenation made to the Charger, which was 
all one; For the Lords are in uſe ro admit Compenſation eodem modo a- 
gain(t the Aſſigney, as againſt the Cedents ſelf. The Lords would not admit 
this Compenſation by way of Suſpenſion, albeit inſtantly verified ; ſcing it 
was not proponed before the obtaining of the Decreet, which the Lords found 
ſhould be then proponed, and was not admiſſable after Sentence z ſpecially 
the Sentence being given againſtthe Suſfender, at what time it was Compe- 
tent, and ſhould have been proponed, and he compearing then, and then 
not proponing it, The Lords found it not admiſſable by way of Suſpenſion, 
in reſpe& of the 141 AC i2 Par, James 6. Which prohibits the ſame to be 
received by way of Suſpenſion (as was offered inthis Caſe) or by way of Re- 


duction. AQor. Chaip. Alter, Hay Clerk. Yid, Jan, 11, 1627. Bar- 


clay: Decem. 1, 1626, Lady Balbigno ; Decem, 6. 1626. Lo.Kincleaven: IC, 
Compenſatio admitti poteſt poſt ſentemtiam aliquando, nam eſt regula, quod ea pereny- 
toria, que venit ad limitandam ſententiam tantum, ſed non ad impugnandam, 
poteFt opponietiame poſt ſententiam, videtur etiam poſt ſententians opponi poſſe Com- 
penſationem, ubi nou requiritur altior indago, nam ibi Aeio eft inſiar Exceptionis, 
This Deciſion agrees with the Act of Parliament; but the fame was never 
obſerved to my Memory before this time 3 For the Lords has ever been ih 
uſe to admit Compenſation, by way of Suſpenfion, notwithſtanding of this Act 
of Parliament,which while now was not i viridi obſervantia, The like was 
done Fanuary 19, 1632. | contra 40 
where Compenſation in a Suſpenſion was not received, after Sentence given 


againſt the Party compearing, the Compenſation being then competent before 
the Sentence, and not then proponed. Hay Clerk. | 


Las, Balbegno contra L. Lanriſton, Eodem die. 
N an Adtion betwixt the Lady Balbegno contra L. Lawri#or, The. Lords 
would not receive an Offer and Alledgance of Compenſation of ViRual to 
meet the [Nebt of a Liquid Sum, acclaimed by the other Partyzin reſpe& the 
ſaid offer was not de liquido in liquiduzs, conform to the 141 Aft Par. 12, Jo. 
6. Anent, Compenſations, which ſo appoints the ſame, albeit the Party _ 
penier, 
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enſer; to remove that Scruple, referred both the verity of the Debt of the 
yicual, and alſo the Liquidation of the Prices ot the Victual, to his Parties 
Oath of Verity, which ſupplycd tie inſtant Verification, and Liq iidationzand 
was alike therewith, notwithſtanding whereof the Compenſation Was refuſe 
«4, but I think the Party here was not preſent to depone, and albeit he had 
keen preſent, it would have been retuſed, feing it was rot found a Debt by a 
Sentence 5 and that the Party alledged, that it he hid ben purſited for that 
Victual, he had grounds to Elide that purſuit, whereby he would not have been 
found Debitor therein. . C. 240d eſt liquido proximum compenſari poteſt, ( ficut hic 
apparet ) ſed ratio deciftonis ot quia liquidum fit per teſtes, vel per alias probationes, 
non auter per Conftſſuonem. Ita L. ult. C. b. to iUud liquidari permittitur quod bre- 
uter liquidart poteſt. Vid, Decem, 6. 1626. Campbell contra L, Kincleiven, 


Jaffrey contra Gray, December 5. 1626, 

N an Action betwixt Jaffrey contra Grays where the Wife being conveen- 

ed, as Intromiſlatrix with ter Hutb:nds Goods, to pay aDebt owing by 
her Huſband to the Purſuerz perdente Lite, the being Confirmed Executrix, 
and having Confirmed a Teſtament, and thereafter another of her Huſbands 
Creditors, having recovered Sentence againſt her, for payment of Debt ow- 
ng by the Huſband to that Creditor, which Debt exhauſted all the Gear 
contained in the ſaid Teſtament, and which Sentence ſhe had fatished, and 
Reported the ſaid Creditors Acquitiance thereon, whereupon ſhe having pro- 
poned an Exception againſt the Purfuit forelaid,now purſueds Alledging that ſhe 
ought to be Aſloilzied, in reſpect that ſhe was Executrix Confirmed, and that 
ſhe had paycd a Debt conform to the Sentence forefaid, which exhautted all 
the Free Guods 3 and therefore ſhe could not be conveencd as [ntromillatrix, 
ſhe being Confirmed Executrix, and if ſhe had any further Intromiſhon with 
any more of the Goods and Gear of the Defunct, then ſhe had Confirmed 
in Teſtament,the Pulrſuer might take a Dative thereof, but therefore ſhe could 
not be reput nor convecne) as [atromiſſatrix, This Alledgance was R cpelled, 
and theAction ſuſtained again(t her as Intromiſſatrix,notwithſtanding of theTe- 
ſtament wherein ſhe was Contirmed Executrix,and notwithſtanding of the D<- 
creet obtained by the other Creditor, and payment alledged made of the Debt 
exhauſting the Teſtament. For the Lords found,that ſhe could not make pave 
meat to another Creditor, in prejudice of the Purſuer, who had a Purſuit 
Depending before the ſaid payment, and before that Sentence z but ſhe ought 
to have Suſpended , upon double Poynding, where the Creditors Right 
would have been Diſculled, according tothe torce of the ſame, and their Di. 
lgence done by them, and thereby ſhe would have been in ſ:curity, to pay 
tothe Creditor, "who ſhould be found to have beſt Right; and fo ſhe could 
not at her ownEleCtion, prefer oneCreditor to another. Ator. Craig Alter, Stiu- 
at, Gibſon Clerk. id. Fune 14. & Jane 26, 162 5. Andrew Couper: March 19, 
1624. Barbara Cant, and the Caſes there Noted. 


Shaw contra Balfour, Eodem die. 

Na Suſpenſion at the Liſtante of Shaw of Knockbill contra Balfour; wherein 
[ a Reaſon being founded upon a Diſcharge; The Charger Alledged,that the 
d Diſcharge could not be ReſpeRed, nor could make Faith to prove the 
Reaſon, becauſe that Clauſe therein inſert, nd whereon the Reaſon wasfoun. 
a, was never communed upon, nor ſpoken to the Partie Subſcriber, 
neither at the time of the Subſcription of the Diſcharge,nor at any time before, 
but was cautiouſly inlert therein by the Suſpender, the time of the Writing 
thereof, being all Written by _— -_ ommitted to be read by him, he hav. 


ing 
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ing read all the reſt of the Clauſes thereof to the Defender, and the Defender | 


being then ovcr.taken with Drink before he ſubſcribed ir, and that Clayſe 
reſerved un-read, which he referred to the Suſpenders Oath, T his was foung 
Relevant in this ſame order of Suſpenſion, to be proven as ſaid is, albeit the 
Lords thought that this was a matter of Improbation, and that it ought to he 
quarrelled as falſe, by particularly proponing the Alledgance of Improbation 
lIikeas,others thought it of a dangerous preparative to take away Writs, . albeit 
Clauſes were inſert therein which were not read at the ſubſcribing thereof, nox 
then communed , becauſe he who ſubſcribed the Writ, ſhould have read and 
confidered the Contents thereof, before he had ſer his Hand thereto, he be 
ing then Major, & rei ſue providus, and not doing that, it might be preſum- 
ed, that he had allowed what-ever was therein inſert, and conſented that the 
Maker ſhould inſert therein whatſoever he pleaſed : Which was Repelled, and 
the Alledgance againſt the Diſcharge ſuſtained ro be proven by the Parties 
O:th, as ſaid is, Actor, Kinroſs, Alter, Scot Clerk. FYid, 4 Jah 
1635, L, Monimusk, 4 Decemb, 1623, Hay contra Geichan, 


Campbel contra Lo, Kinclaiven, Decemb, 6. 1626, 

IN a Suſpenſion betwixt Campbel and Lo. Kinclaiven, T he Lords would not 

acmit a Reaſon of Compenſation upon a Debt of ViRtual, owing to the $y- 
ſpender by him who was Charger,to pay a liquid Sum contained in the Sentence 
obrained againſt the Suſpender,albeit the Debr of the Victual was inſtantly ye. 
rified by Writ, andthe none Liquidation ot the Victual was alledged tobe 
no Impediment to the Compenſation, being referred to the Oath of the Cha. 
ger, Which the Lords would not admit, becauſe rhe Debt of the ViRual ws 
verified by a ContraRt only, whereupon no Execution was uſed ; and if the 
Party had been charged to pay the ſame, he had Reaſons wheretore he could 
not be Debitor for the ſame, Actor, Stars. Alter, King, Hay Cleik. Y1d. 1 Du, 
1626, La, Balbegno. Eodem die, V , Stormonth, & 11 Fanuary 1627, Bardly, 


Winram contra Executors of Dansken, Eodem dic, 

N a Transferring of an Action and Summons, purſued by Robert WWinrun 
againſt the Executors of Mr, Henry Dansken, which Summons deſired to 
be Transferred, was priviledged, becauſe part thereot was referred to the De 
tenders Oath z and the Defender being dead, the Summons being defired to 
be transferred in his Executor, againſt whom the Purſuer was to verifie the 
whole Summons by Writ, The Lord? found, that Summons could not bt 
transferred, becauſe the Defender therein being dead, againſt whom the pri 
viledged Summons was ſuſtained, by reafon jt was referred to his Oath, which 
otherways being proven, would not have been ſo privilecged z theretore the 
cauſe ot that perſonal Priviledge ceaſing by his death, the ſame could not mili- 
tate in the Purſuers favour, to be transferred in the Executors of that Deen 
der,againſt which Executor, that Summons with that Priviledge could not bt 

proſecuted, Acor, Stuart, Alter, Scot Clerk, 


Stranger of Middleburg contra Executois of Smith, Eodem die, 

| by an Aion purſued by a Stranger of Middlebarg againſt the Executors0t 

one Smith, tor payment of 2 Sum contained in the Detuns Bond made in 
Flanders, which wanted Witneſſes inſert therein, The Lords ſuſtained the 
Bond, albeit it was Alledged that it wanted Witneſſes, and ſo was null, becauſe 
the Purſuer offered to prove, thatic was the Cuſtom of the Country, that 
ſuch Bonds, albeit wanting Witneſſes, yet were <ffeRual againſt the Subſcri 
| bers thereof 5 which the Lords admitted to Probation, but found, that that 
Cuſtom ſhould not be proven by the Declaration of Witneſſes, but by a T& 
ſtimonial of the Judges of the Country, Actor, Rig, Alter, Belſhes- ny 
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Clerk, Yid, 15 Nov. 1626, Galbraith, 8 Dec, 1626, betwixt theſe Parties, 
& 8 & 9 Dec, 162 6, Lo, Blantyre, ; 


Famiſon contra Tennents, Eodem die, 
N aSuſpenſion betwixt Mr, liam Famiſen againſt the Tennents of Long- 
newton, for ſuſpending of the Charges raiſed at the Miniſters inſtance, upon 
his Decreet of .general Letters contorm, as provided to the Right of the Par- 


ſonage of that Kirk. The Lords (uſtained a Declaration given in. by the Mi- 


niſter, containing the ſpecial quantity of the Viaual, tor the which the Su-: 
ſpenders were charged, which the Lords received to be taken in and tryed in 
this ſame Suſpenſion, without any new Proceſs or: Action therefore, the 
Charger proving, that the Teinds, the Year controverrted, extended to that 
quantity contained in the Declaration torcſaid, and that the Suſpenders intro. 
metted with the ſame that year, and that the Min ter had ſerved: !nhibition 
for the ſame debito tempore that year z which Declaration, fortified with the 
Anſwer, offcring to prove the particulars torelaid, the Lords (uſtained, and 
found it not neceſſa:y to the Miniflerto Alledge or prove, that the Suſpenders 
had ever been in uſe to pay that Nuty acclaimed for theſe Teinds by the Mints 
ſter at any time preceecing, or that che Miniſter had ever been in Poſſeſſon 
ot that Quantity, without the which the ſaid Declaration was admitted, Actor, 
Belſhes, Alter. Hay Clerk, Fid, 22 F<6,1627, Le Aitkin, 16 Nov, 
1624, Troup contra Lo, Herr, 


Stranger of Middleburg contra Executors of Smith, Decemb. 8. 1626, 

N the above-written Aqtion mentioned before of the Stranger againſt the 
] Executors of Smith, the Detenders denyed the Subſcription of the Obliga- 
tion to be theHand-writ of the alledged Maker thereot,and ſoAlledged that ex» 
Cept the ſame were approven by the Purſuer, no Action could tollow thereon, 
ſeing the ſame wanted Witnefles, The Lords tound no neceſſity of Approha- 
tion, but that the Defenders ought to Improve the ſame, it they doubted 
of the Subſcription thereof y, and the want of Witneſſes wis not reipeRed as 
a Motive, thereby to wige the Purſuer to Approve in reſpeRt as is above- w: ity 
ten that the Purſuer was aſtricted to prove,that che, Cuſtom of the Country is, 
that ſuch Obligations are ſufficient, albeit wanting Witneſſes inſert, and fo 
being proven, he had no necefſicy turther to Approve, but the ſame ought to 
be 1eſpeed as a perfet Bond, and as any other Bond in this Country with 
Witneſles,quo caſu the Defender behoved to Improve,and the Uler ot the Bund 
needed not to Approve the ſame, Yid, 15 Feb, 1630, Harper contra Faffray, 


Lo. Blantyre contra Forſyth, Eodem die. 

He Lord Blantyre purſues Fames Forſyth tor Intromiſſion with the Mos 
neys of umquhile Patrick Moſman Lebitor to the Purſyer, to make the. 
ſame forth-coming to him tor his Debt : This Moſman had flcd outot Scotland 
to Rotterdam in Holland, with ſome Moneys pertaining to the Purſuer,where the 
ſaid Moſman died z. and betore his death he delivered the Moneys to Fames 
Forſyth Defender,Refident then in Retterdam,to be employed on his Funerals 
and ocher Buſineſs concerning him, The Defender theretore Alledged, that 
he could not be conveened here in Scotland tor the alledged Debt foreſaid,be- 
Cauſe he, his Wite and Family, were actual Reſideaters in Rotterdam, where 
they-had dwelt theſe ten years by-gone,and yet remainsthere anime remanendiy; : 
likeas,the Deed is libelled to be done in theſe Forraign-parts out of this Couge.,, 
try, .and ſo neque ratione rei, neque perſons it is competent to the Juriſdictian , 
of the Lords, This Alledgance' was Repelled, becauſe the: Parties, were all- 

Scot5- men, but the Lords ſuſtained the Proceſs before them, to produce - Execu- 
tion only againſt the Detenders Goods wy Lange een he had within $cotlang,.. 

2 ; | 


a» 


and 


—_— 
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and no others, © Yid, 240d ſequitur, and 6 Decemb, 1626, Strangers ih Mig. 
dlebarg, and the other Caſes there cited. , 


Lo, Blantyre contra Forſyth, December 9, 1626, 

"N this above-written Cauſe of the Lord Blaxtyres, wherein he purſued by 
I his Summons, that it might be tryed that Moſman intrometted with hig 
Moneys, and fled therewith out of Scet/and; and that Forſyth Detender, atter 
his deceaſe intromerred therewith,and with his Goods and Gear,and fo ſhould 
pay the Money libelled to the Purſuer, It was Alledged for yl oy who 
was conveened as Intromettor with Moſmans Goods and Gear, that this Aion 
purſued againſt him as Intromettor could not be ſuſtained, unti! firſt Sentence 
were recovered againſt the Heirs or Executors of umquhile Moſman, or ſome 
ro repreſent him, declaring the Debt againſt him, and thereafter he might he 
conveened as Intromettor, and not till then, and if he might be conveened a; 
Intromettor,and the Debt tryed alſo againſt the Defunct in one Summons, yer 
ſome perſon as repreſenting the Defun& ought to be conveened hoc none, 
ſeing he is a Stranger, and ſome other neareſt of Kin ought to be convyeeneg, 
againſt whom the Debt owing by the Defun& ought to be declared, This 

xception was Repelled, and the Lords found, that both the Debt owing by 
the Detun& mighr be tryed againſt this Defender, and he alſo conveened x; 
Intromettor with theDefuns Goods in one Summons by this ſame Purſuit,and 
that there was no neceſſity of a preceeding Sentence againſt any repreſenting 
the Defun&, but that both might be tryed in this ſame Purſuir,albeit nothing 
was extant to conſtitute the Defun& Debitor to the Purſuer of before , and 
alſo they found, that there needed no other perſon to be called to this Pur. 
ſuit, to repreſent the Defun&,ſeing the Defender, albeit a Stranger,and dwelling 
out of the Country, and alſo libelled to have Intrometted out of the County, 
did in effe& repreſent him, being conveened as Intromettor, Actor, Lermonth, 
Alter, Primeroſe, Scot Clerk, 


| Lo, Buckcleugh contra Tennents, Fodem die, 
Ord Buckcleugh purſues Removing againſt the Tennents of Zeiſftone, The 
Defenders Alledged they were Tennents to the Lady Bonitoun, who was 
Infeft in the Lands,and ſhe not Warned, This Alledgance was Repelled,except 
theTennents would alledge, that theirMaftersRight wasConfirmed by theKing, 
being of Kirk-Lands ; for if it was not confirmed,it was a null Infettment,and 
ſo could not Alledge upon her Infeftment, but was as if ſhe were not Intett-And 
this was ſo found, albeit the Tennents Duplyed, that they could not Diſpute 
upon the validity of their Maſters Right, ſeing they were only Tennents,anc ſhe 
was not Warned,who if ſhe had been Warned,-would have maintain'd her own 
Right,which was not known to them, if it was Confirmed or not z Which was 
Repelled, ARor, Scor, Alter, Scot Clerk, Yid. Pennlt Fanuary 16:8, 
Fobn Stuart, and the Caſes there, 


E. Buckcleugh contra Young, December 13, 1626, 

N an Aion of Redemprion ar the inſtance of the Earl of Buckcleagh againſt 

* Towng, The Lords found the Inſtrument of Premonition made to 

'* the Defender to be null, becauſe ir bore him to be Watned at his Dwel- 
ling-place, and made no mention of the ſpecial Dwelling-place whereat he was 
Warned, nor defigned the ſame in the Inſtrument, but only bore, that he was 
warned at his Dwelling-place indefinitely;and this was ſo found,albeit the Date 
of the Inſtrument bore two ſpecial Places therein mentioned, deſigned in the 
Inſcription thereof, viz. in this manner, at Trockweſs, and ſuch 
a day and year , and the Inſtrument proported, that he was Warned indefinite- , 
Ly at his Dwelling-place, nor declaring which of the foreſaids ewo Places dated 


in 


UMI 
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in the Inſtrument, nor yet bearing, at his dwelling place foreſaid, nor there, 
AQor. Scot. Alter. Scot Clerk. 


E. Rothes Donatar, contra L. Grant, Eodem die. 

IN a Declarator of Non-entry, purſued by the E. of Rothes as Donatar, a- 

gainſt L. Grant : an Exception being admitted, bearing, that the Earl of 
Kvthes had Subſcribed a Precept of Clare Conflat, in favours of the Defender, 
which was delivered to the Defender,and ſo thereby become his Evident 3 the 
Defender thereafter delivered it to the Purſuer,to the effe&t he might append 
the Earls Seal thereto, which was inthe Purſuers keeping z which Exceptian 
the Lords found could not be proven by Witneſſes, but only by the Earl of Re- 
thes's Oath, or elſe Writ, ſeing it tended to make up an Evident, and which 
could not belawtfully done by Witneſſes 3 albeit the Defender Alledged, that 
this mightas well be proven by Witneſles,as the having of Evidents inAQtions for 
delivery of Writs, or as in AQtons of proving of Tenors, which are pro» 
ven by Witneſſes, which the Lords found not alike, feing this, as ſaid is, ten- 
ded to make up an Evident, which isnot the intent of ARions of delivery of 
Writs,where the having is only to be proven; and in AQtions to prove Tenors, 
there is ever Relevant Adminicles required, beſides the Witneſſes z and a Re- 
levant Cauſe of Amiffion, belides the verity of the Deed, and 'a Specifick Te- 
nor of the Writ, Actor. Aitor. Alter, Belſhes. Gibſon Clerk. Yid. 22 Fannary, 
1624. Lermonth. 22 Feb, 1627. Williamjon, 


E. Galloway contra M*<culoch, Eodem die. | 

N a ReduRtion of a Sub-Tack purſued by the Earl of Galoway contra Mr*. 
] culloch,yv.ho was Sub-Tacks-man to another, principal Tacks-man to the Pur» 
lver, and which Sub-Tack was alſoconſented to, and Subcribed by the Pur- 
ſrer, Setter ofthe ſaid Principal Tack z the reaſon of ReduRion was, becauſe 
the Principal Tack was Reduced, where-through the Sub-Tack depending 
thereon, behoved to fall 3 Likeasgthe ſaid Sub-tack had a Clauſe irritant theres 
m inſert, that if the Sub-Tacks-man failzie in paying of his Tack-duty at the 
Terms appointed therein,that theSub-Tack ſhould be null; So it was Subſumed 
that he had failzied, The Lords afloilzied from thir Reaſons, becauſe albeit 
the Principal Tack was Reduced (it being reduced for not produRion, and 
in abſence of the Party, and this Sub- Tacks-man not being calkd to that Re- 
duction) that was found no ground wherefore the Sub-Tack ſhould fall, ſeing 
It was Subſcribed, and conſented to by the Purſuer, and ſo who could not 
be prejudged by that Decreet, whereto he was not called, and who couldnot 
been miſs. known by the Purſuer, ifhe had intended that the Sub» Tack ſhould 
fall, having conſented thereto And ſicklike the failzie of the Clauſe irritant, 
contained in the Sub, Tack, was not any reaſon competent to this Purſuer,who 
had conſented to the Sub»Tack, wherein he was aſtricted to pay his Duty t 
the Setter of the Sub-Tack, and not to the Purſuer, which Setter quarrctled 
not the Defender upon the ſaid failziez and this was fo found, albeit the Pur., 
ſuer Replyed, in fortification of the reaſon, that by the ReduQion of the Prin» 
cipal Tack, and by ſerving of lnhibition ſince, at the Purſuers inſtance, upon 
the Teinds contained in the Tack, the Purſuer was become in the place of the, 
Principal Tacks-man, whoſe Right was taken away by the ſaid ReduQtion,, 
and the Purſuer thereby had devolved in his perſon all the Right to.theTeinds,. 
which the Principal Tacks-man had, and that conſequently the Right. to the, 
Duty adebted by the Tacks-man belonged to the Purſuer, and the Defendey, 
ought to have payed the ſame to him, efpecialty ſeing the. Inhibition forefaid, 
ſerved at the Purſuers inſtance, was intimat to this fame Defender, in ſo far as 


he had itented thereupon Afton of Spuilzie of thir ſame Teinds againſt the 


Excipientz from the which albeit the Defender obtained Abſolvitor, in re- 
Hh 3 ſpet 
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ſpeR of an Exception proponed by him, founded upon this Sub-Tack then 


ſtanding, yet the ſame was of that force to make it known to the Detender, 
that the Purſuer had Right to the Duty of the Sub- Tack, and that he ought - 


to have payed the ſame to'him, for eſchewing of the Clauſe irritant 3 it bein 
of verity, that at no time ſenſyne,nor fiace the Intenting of this Action ( there 
being divers Terms patt fince the raiſing thereof) the Defender hath never 
offered, nor payed his Duty ofhis Sub. Tack to the Purſuer ; all which was 
Repelled, and Abſolvitor given, as faid is : For the Lord? found, that the Par. 
ſaer could not ſeek Declarator upon the failzie of the Sub- Tack, except firſt 
that the Purſuer had obtained it Declared, that the Right of the Duty thereof 
waseſtabliſhed in his perſon, as ſucceeding in the place of the Principal Tacks. 
man, and that the Def-nder ought to pay the ſame to him. ACtor. Stwart & 
Neiljon. Alter. Scot. Scot Clerk. Yd. lt, Nov. 1622. Sheriff of Forreſt, and 
the Caſesthere cited, = 


Calderwood contra Smith, Decemb. 14. 1626. 

N a Removing at the inſtance ot one Calderwood, who was Seaſed in the 
Lands Libelled, as Heir to his Facher Served and Retoured, again(t Famer 
Smith: The Lords fou d no Procels by vertue of that Seaiin, albeit the ſame 
proceeded upon a Ketour, as H-ir to his Father, becauſe both the Scafi 1, and 
alsthe Retour was after the Warning 3 for albeit the Seafin had been after the 
Warning, yet if the Retour had been before the ſame, it would have been 
ſafhcient3 but the Retour being alſo after the Warning, The Lords found 
the Purſuit upon that Warning could not be 1n truted ro ſeek the Tennent to 
be Decerned to Kemove, and fo to make him ſuvjet to violent Profits fince 
the Warning ; for the Lords found, that it coul4 not be drawn back to the 
time of the Purſuers Fathers Lecealez as it that he being his Heir at the very 
time of his Deceaſe, he was not made Heir by the Retour only from the Date 
oft the Retour, but from the time of his Fathers Deceaſe h& was Heir, and the 
Retour cognoſced him to be Heir to that man, fo that the PuriuerAll: dged, 
that he being eognoiced Heir by the netour, he had Right to the Lands from 
the time forcſaid of his Fathers Deceaſe, which was Kepelled in this Judg- 
ment of Removing, where violent Profits might be thereafter acclaimed ; but 
if this Seafin had been uſed to inſtruft a Purſuit agaicſ} the Tennents for the 
Duties of the Land, which were in uſe to be payed to the Defun& betore his 
Deceaſe, I think eo cajz the fame would have been ſuſtained ad hunc efeFum, 
albeit not to ſeek Removing thereupon, Craig Lib. 2, Dieg, 9. dicit, quod he- 
reditas ſemper continuatur cum morte defuni,& ad eam retrotrahitur. Vid. 20 Ja- 


#nary 1625. L. delms contra Guthrie, andthe other Caſes there cited, 20 June 
1627. L, Touch. 


Mitchel contra L. Capringtoun, Fodeme die. 

IN an Aftion at the 1aſtance of Robert Mitchel, againſt the L. Capringtoun, for 

making of certain Silver Work, as Biſon, Laver, Cups and Spoons, Ar- 
reſted in his hands, as belonging to the Lady © chiliree, and fo as pertaining 
Jure Mariti to Andrew Lord Stewart of Ochiltree her Husband, Dcbitor to the 
Purſuer, tobe forth-coming for ſatisfying ofthe ſaid Debt; it being controvert- 
ed, how that part of the Summons, viz. bearing, the ſaid Silver Work to per- 
#4iz tothe Lady, (ſhould be proven, ſeing the Defender Capringtouz Alledged, 
that it could not be proven by Witneſſes, but allancrly either by Writ or 
Oath of Party, eſpecially ſeing it was a matter of great importance z and that 
there was no ſpecial qualification Libelled then how the ſame pertained to her,. 


either that ſhe bought the ſame, or that they were marked with her name, nor 


no other qualification to make them to pertain to her, This Alledgance was 


Repelled,. 


UMI. 
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Repelled, and the Summons was ſuſtained, bearing, the ſame to pertain to 
her, which the Lords found might be proven by Witneſſes, and no neceſlity 
of Writ,or to refer the ſame to the Parties Oath; for the Defender might Alledge 
and propone his Defence upon any other perſons Right to the ſame, if they 
did not pertain to her, wherein he was not prejudged by this Interloquutor, 
if he pleaſed(ro propone the ſame. But J: C. Dominium non poteſt probari per teſtes 


quia [ncorporalia non cadunt ſub ſenſtbus. Vid, Bariol. Trad. de Teitibas. Actor. 
Mowat, Alter. Cunninghame, Gibſon Clerk. 


Declarator of the L. Fonlis Eſcheat, Decemb. 15, 1626. 

N 2 Dcclarator of the L. of Fonlis Liferent, purſued to the behove of his 
Lady, compeared the Lo, Lovzt, as being Infett by a publick Infeftrment in 
the Lands, whereof the Maills and Duties were acclaimed by the Donatar, in 
this Action of ſpecial Dcclarator, and 1n reſpect thereof, Alledged that he 
ought to be preferred tothe Donatar, This'Alledgance was Repelled, in re- 
ſpect of this underwritten Reply, vis. that the Purſuer offered to prove, that 
that Infefttment was granted to the Lord Lovat, to the effeR that thereby he 
might relieve himſelf of certain Dcbts, wherein he was obliged to the Creditors 
of the L. of Foulis, ſothat he ought to have intrometted conform to his Right, 
with the Farms of the ſaids Lands, and Profits thereof, and thereby ſatisfied 
the Creditors to whom he was bound, as ſaid is, and which he might have 
Cone, it he had intrometred ( the ſaids Farms being of that avail, which would 
have defrayed the ſame) whereas by the contrary he ſuffered the L. Foxlis to 
retain and keep the Poſlzfon of the ſaids Lands, and to uplift all the Duties 
thereof 3 and he did no Diligence upon his Infeftment to recover the ſame, and 
to apply the ſame to the uſe foreſaid, ſo that he had prejudged himſelf in the 
Right of the ſaid lafetrment, and the King and his Donatar ought to be prefer= 
red to the ſame, This Reply, ſ{cingit wasnot proponed by a Creditor of the 
L. of Foxlis, bur only being proponcd by the Donatar to his Lifcrent, was on. 
ly found Relevant for the years ſince the L, of Fonlis was denounced Rebel,and 
no other preceeding years z in the which the L. of Foxlis intrometted with 
the Profics of the Lands fince the Kight foreſaid made to the Lo, Lovat ; for be- 
fore the Rebellion the Lo. Lovat might have ſuffcred the L. of Fowlis, or any 
perſon to medle with the ſaids Lands, which would not have derogat from the 
ſtrength of his Infeftment in any ſort; for thereby no perſon was prejudged, 
his ſaid Author that ſpace not being Rebel, and no Creditor opponing the 
ſame 3 But ſirice his Rebellion the Lords found, that the Intromiſſion had 
by the L. of Fowlis, and the not doing of Diligence by the Lo. Lovat, to re- 
cover the ſame, did prejudge him; that he could not cloath himſelf therewith 
for rclict of ſo much of the Debr adebted to the L. of Fowlis Creditors, as the 
quantity of the arms intrometted with by the Li of Foxlis would extend to 
proporiionally,fince the time forefaid of his Rebellion allanerly, whereof the 
Lo, of Lovat had prejudged himſelt,as ſaid is; and if any Creditor had propon- 
ed this Reply, the Lords would have found the ſame Relevant for all the years 
of L. Foulis's [ntromiſhon, fince the time he was conſtitute Debitor to the Credi- 
tor, who had propaned it 3 But that the Infeftment was granted for the cauſe 
foreſaid, The Lords found that ought to be proven by Writ, or by the Oath 
of the Lo. Lovat,and that the L.of Foxlis Intrometted,and the quantity. whereto 
his lntromiſhon extended, The Lords found that might be proven by Witneſles, 
and wasnot of neceffity to be proven by Writ,or Oath of Party. Actor, Ruſſel. 

Alter. Lawtie. Gibſon Clerk. Vid. 23 Decemb, 1623, Le. Drumelzicr. 


» Byres contra Fohniton, Decemb, 16, 1626, 
] 4mes Johnſton having Subſcribed a Letter of Alienation of ſome Lands to 
Jokn Byres of Cotes, which Letter was delivered by the ſaid Jawes to Mr. 
Hh 4 Francis 
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Francis Hay Writer, to the behove of the faid John Byres, to the effe& that 
Charters might be formed thereupon in favoursot the ſaid Jobz3 and after the 
ſaids Charters were written out, the ſaid James having come to the ſaid Mr, 
Francis, and borrowed from him the ſaid Letter oft Diſpoſition, to the effeq 
he might confer the ſame withthe Charters, promiling to re-deliver the ſame ; 
and that divers times fince,the ſaid James promiſed to the faid- John to re-deli- 
ver the ſame, and to fulfill the whole conditions thereof ; the ſaid Johbr Byres 
purſues the ſaid James for reedelivery thereof, and referrs the Summons, be- 
ing of this Tenor above-written,to his Oath. This Summons was not found 
Relevant by the Lords, notwithſtanding of the whole particular circumſtan. 
ces and points above»written,therein contained,(cing it was not Libelled there. 
in, that the forefaid Letter of Alienation was either delivered to the Purſuers 
{#1}, or to the ſaid Mr, Francis Hay, to be delivered by him to the Purſuers 
albeit it bore, that the Bond was Subſcrized by the Defender, and delivered to the 
Writer, tothe behove of the Purſuer , and to form Charters thereupon in his favours, 
and thereafter borrowed out to confer with the Charters, wpon promiſe to 
render the ſame. back again, And albeit the Summons bore promiſe made b 
the Defender divers times fince, to re-deliver the fame, and to fulfill it, 
yet all this wasnot Relevant, except the ſime bore, the Bund to have become 
the Purſuers Evident, by delivery thereof tohimſelf, or to ſome other, to be 
delivered to him; which not being Libelled,nor yet Keplyed, the Lords found, 
that the Defender might reffle from the Bargain, and that he was not obliged 
tolfand to the ſame, ſcing it was not perfeCted by Tradition, as was neceſſary 
to the perfection thereof,and the promiſe fince to perfite, was licklike not obli- 
gatory, ſeing the Defender had place to repent; for as the Purſuer might upon 
his part rcfile from the Bargain, it he pleaſed,there being nothing exrant which 
could compel him to pay the price thereof, ſeing the Letter of Alienation 
granted the receipt of the Money, and price thereot from the Purſuer, albeitin 
cffeR the ſame was not payed, but granted payed on truſt , ſo the like liberty 
ought to be permitted to the Defender to refile, This is conform to the Civil 
Law, where /icet penitere, nec eſt emptio ante confeFionem Scripture, ubi in ſcrip« 
tis facienda «5t, yet it appears, that ifthe Money had been delivered, 20 erat 
locus penatentis. Actor, Alter. Hope & Beiſhes. Gibſon Clerk, 


Finlaſon contra Executors of Lawder, Eodem die, 

trick Finlaſon, as Executor to his Father, purſues the Executors of um. 

quhile Williams Lawder, for payment of the Sum of 300 pounds, and of 
the price ofa Pipe of Sack, and a Tun of Beer, which the ſaid umquhile Wil- 
liam Lawder, by his Ticket Subſcribed with his hand, granted him to be adebt- 
ed to the Purſuers Father 3 the Defender Alledging the ſame to be payed to 
the Defun& in his own time. The Lords found the payment of the Money 
contained in the Ticket, ought to be proven by Writ, or Oath of Party, but 
that the payment of te Price of the Butt of Sack, and Tun of Beer might be 
proven by Witneſlcs, albeit all was contained in one Ticket, Gibſon Clerk, 


Matthew contra Sibbald, Decemb. 19. 1626, 

J* a Suſpenfion and Reduttion betw atthew contra Sibbald, both upon 
one reaſon, viz. for Suſpending zfd Reducing of a Bond made after this 
Tenor, viz, whereby Blyth the FlugBand, and Matthew his Wife, granted them 
to have borrowedfrom-S# um of Money, which they both obliged them 
and their Heirs to pay again to the Creditor at any Term thereafter, upon Re- 
quiſition conjun&tly and ſeverally ; and obliged them both,and ilk,one of them, 
and either of their Heirs, to Infeft the Creditor in an Annualrent cfteirand to 
the Principal Sum, forth of the Land ſpecially mentioned in that Obligation 
pertaining. 


UMI 
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pertaining tp the Wife, ay., and while the' Principal Sum was repayed+; upoti 
the which Bond, . the Wife called Maithew after her Husbands Deceaſe, being 
Charged to Infeft; the Creditor in an Annualrent out-of the ſaid Land, ſhe has 
ving right thereto,ſhe Suſpended, and;Reduced upon that Reaſon; becauſeirt 
was 4 Bond made by her Zante matrimonio,. which after the Deceaſe of her Huſ- 
band ought not tobe obligator againſt her, The Lords having heardithe Par- 
ties Diſpute thereupon, they found, that albeit 'a;W.oman ante. matrimonis; 
could not be obliged-to.do any Deed, which might; afiect the-moveable Goods 
and Gear , which might: befal to her aſter her Husbands Deceafe, or which 
might make her perſonally obliged to perform any Deed, which'wasto receive 
Implement in Moveable Sums, by reaſon that during thetime of the Marriage, 
betwixt her and her Husband, and while they were both living together, the 
has no Property in wobilibns, becauſe the ſame belongs to her Husband,; arid: 
for that part of the Goods, which of the Law wall fall to her through her Huf-- 
bands. death, ſhecan do nothing therein in her Husbands lifetime to prejudge- 
her thereof, before the ſame fall, and before that it be thereby conſtant, if ſhe 
will fall any or not, and what the quantity of the ſameis: But as concerning: 
a Womans Obligation with her Husband, in tbings whereof the Wife had any 
actual, or other real Right, as in Liferent, or Heretable Property of Landor 
Annualrent,conſtitute by Infeftment. The Zords found, that ſhemight be effe» 
Qually bound with her flucband in things of that nature, the fame being for-! 
mally and legally made, And concerning this Obligation controverted, the. 
Lords found it not Obligator againſt the Woman, but only againſt the Haſs 
band arf his Heirs,becauſe albeit the Woman was Heretor of the Land,where 
out of the Annualrent was ordained to be uplifted by the Bond ; yet that Bond. 
binding the Husband firſt therein-named,and then the Wife nommar in the (6+; 
cond place to be obliged, and their Heirs to give that Infeftment, could ngt- 
effeQually bind the Wifke,who ought to have been bound primo loco (ifthe ſame ; 
ſhould have Denuded her ) as Diſponer her ſelf, and her Husband as Conſens 
ter,and re 101 her therein,and with his expreſs Advice and Conſents And; 
cherefore this Bond binding firſt the Husband and. then the Wife,and their Heirs 
£que principaliter, ought to receive Execution againſt the Husband and his Heirs, 
and not againſt the Wife, who wasnot formally bound thereby, as faid is, and, 
. therefore the Letters were Suſpended fSmepliciter. Ator. Halybuyton &- Ruſt). 
Alter. Hope & Oliphant. Gibſon Clerk, Yid. March 24.1626. Greenlaw cons. 
tra Galloway, | 


Stuart contra Commiſſar Dunkeld, December 19.1626, 
T* a Suſpenſion betwixt Mr. Fohr: Stuart contra Commiſlar of Dunkeld, The 
Lords found the Decreet controverted in that Suſpenſion null; becauſe it 
wasgiven at the Inftance of an Executor Dative Decerned, and bore not that 
he had Licence granted to hips to purſue that Cauſe whereupon he had recovered Sem-' 
tence ; Which Title without a Licence, or Confizmation of a Teſtament, 
Lords found not to be ſufficient, whereupon Sentenge could be given; — 
was ſo foung, albeit the Party offered «um proceſſ#, to produce; and ſhow where 
this Executor Dative had Confirmed a Teſtament, containing this fame Debti 
contained in that Decreet,” which was not Suſtained to maintain the Decrect. 
Actor, Lermonth, Alter, Haz Clerk. | 


contra: Scot, December 20.1626. | f O13 

N an Action at the Inſtance of , Creditor to umquhile Seot of Bong- 

Þ foun, againſt one Scat, as lawfully Charged to enter Heirto the Defun&,for' 
Regiſtration ofa Bond. The Defender Compearing,and offeripg to Reriunce- 
to beHeir, whereupon the Purſuer deſired Sentence to be given againſt him, 


Ti Coge 
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Cognitionis cauſe, tothe effe@ he might ſeek Adjudication, asuſe isin ſuch caſes, 
; ny this Proceſs anther Stadheve of the ſaid Scot of Borytowr, ang 
thas this Sentence, upon the Defenders Renunciation to be Heir, 
could not proceed m the Purſuers favours,thereby to feek Adjudication of the 
Defunas Landsin his prejudice, ſeing he offered to prove, that theDefender had 
behaved himfelf as Heir tothe Defuna,by mrrometting with his Fathers Lands 
2nd Goods, and focould not Renunce to be Heir to him ; this Alledgance wag 
Repelled, ſeing when this Creditor ſhould purſue this Defender tor his Debe, 
be mightinfiſt againſt him, or qualifie him to be Heir, as he might beltdo of 
the Law, which could be no binderanceto this Purſuer, to proſecute all lawfy} 
Diligence competent to him ofthe Law, upon the Defenders Renunciation tg 
be Heir, for this Diligence of Purſuit, moved by the Purſuer, qui fibi vigilavit, 
could not be ſtayed by this Alledgance of this Creditor, who had not provid- 
ed himſelf fo as to ſeek and uſe the like Diligence for recovering of his Debt, 
AdGor. Alter. Barnet, This Deciſion was followed Jamary 21. 
1629. Mr. Frederick Carmichael contra the Laird of Kincraig and his Credi- 
tors, in this fame manner as is here marked, Gzbſor Clerk. 


Young L. Ley contra Blairs Reli&, Eodemw die. 

N aDeclarator of the Eſcheat of umquhile William Blair Rebel, at the In- 
ſtance of the young Laird of Lez, Donatar thereto, againſt bis Relict, and 
Brothers and Siſters. Compeared in this Proceſs one ofthe Rebels Creditor, 
and Alledged that the Horning, whereupon Declarator was ſqught, was null, 
becauſe the Rebel was Deceated before the Regiſtration of the ſaid Horning, 
This Alledgance was Repelled, and the Horning ſuſtaived, albeit not Regi» 
ſtrat, till atter the Rebels Deceaſe, ſeing he being lawfully Denunced in his 
lifetime, the Party might Jawfully Regiſtrat the ſame quocungque tempore, afwell 
after the Rebels Deceaſe, as before, being done debito tempore, within thetime 
aired thereto, for his interveening Death could not be found a lawful im- 


was required thereto of the Law, AQor. Mowet, Alter, Hay Clerk. Vid, 
Novemb. 20. 1624.L, Lag and the cafes there. 


Town of Edinburghcontra Logan, Decemeb. 21. 1626. 

lb a Suſpenſion of Charges upon Precepts out ofthe Chancery, execute at the 
Inftance of L&ndrew Logay of Contfield,and Charging the Town of Edinburgh 

to receive him in certain Lands, wherein he was Retoured Heir to his Father, 
to be holden of them as Superiors. The Lords found the Letters orderly proceed- 
ed , notwithſtanding that the Town of Edizburgh in their Suſpenſion Al- 
ledged thatthey were not Superiors of the Lands contained in that Retaur, 
but that his Father beld the fame of the Laird ofRefalrig, fram whomthe Su- 
periors bad no-Rightrothe Superiority of theſe Lands contained in the Re- 
tour, ane thatany Right which the Sufpenders bad, wasa Tight of Property, 
quired from the Kings Majeffies Predecefſors,by the ſpace of ſixty years ſince, 

and whichLands they have þruiked continually fince, as theig Property without 
interruption, ſo that the ſaid Retourcould not be of force to cauſe them receive 
bim their Vaſlal in their own Property , and thereby to prejudge themſelves 
of their Rights, notwithſtanding of which Reaſons the OE were found 


orderly proceeded,in reſpe{t of the Retour ſtanding 3 but it was declared, that 

this ſhould bebut prejudice of the Suſpenders Right,and that their Entry ofhim 

upon the ſaid Retour ſhould not derogate from their Rightin any ſort, which 

otherwayes lawfully remained in their perſons,and they might alſo refuſe, quo 

caſu the Charger had recourle to the Chancery 4.for there was no Letters of 
| q 


Horn- 


— TO mT 


iment to hinder the ufer of the Horning, to adhibit that Solemnity which 


we, H4 © 


o& 4 C 
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Horning here, nor in ſach caſes, but Execution upon Preceptsontof the Chan- 
| cery, whereupon no. Horning follows,” but the Party —_” obey as 

he pleaſes, Ador. Hope, Alter. Belſhes, Hay Clerk.FVid, Marth 23.1623, 
Mr. Simeon Ramſay. . * 6 ce AAIET'4 

The like Decifion was done March 12. 1636. betwixt Scot contra Blot of 
Stobs, Scot Clcrk thereto, where the perſon Charged.co Enter, the Compriſer 
Suſpendingy that he was not Superior, yo the Letters were found ndenly 
proceeded, but prejudice of the Rights of all Partics having intereſts ; prowt { 
jure, upprejudged thereby, as.the Notethere made bears, | 


Executors of Brown contra Drummond, Eodem die, © 4 
N a Regiſtration atthe Inſtance of the Executors of Fawes Brown againſt Mr. 
Jobn Drummondftor Regiſtration ofan Obligation granted by him, where- 
by he was obliged to pay tothe Detunt 600 Merks, and to his Wife, and to 
the longeſt liver of them two, and to their Heirs,at the Term contained in the 
Bond, and failzying thereof, to pay ten merks for ilk hundreth thereof tothe 
longeſtliver of them, and their foreſaids, as wellnot Infeft, as Infeft, ay and 
while the repaymentz The Heir of the Defun@ compearand, Alledged that .. 
this Sum being Heretable, viz. bearing, to pay Ammualrent,pertained to him,and 
ſocould not belong tothe Executor, This Alledgance was Repelled, and the 
Sum found to pertain tothe Executor, notwithſtanding ofthe Heretable Clauſe, 
becauſe the Husband died before the Term of payment, at the which the He- 
retable Clauſe could only take beginning, and ſo the Sum would fall under his 
Teſtzment , and therefore did not pertain to the\Heir, neither was the Lords 
moved withthat Alledgance made for the Heir, viz.,,That albeit the Husband 
died before the Term of payment, yet. his Wife who was alſo Creditrix, and 
had her Liferent by the Bond of the foreſaid Sum, lived after the Term, and 
was yet on life, which wasnot reſpected, ſeing the Sum was found-to come un- 
der the Husbands Teſtament, andthe Wife would, bave hey own partokthe 
principal Sum, ſo much as ofthe Law. would fall-to her. ' Inthis it occurs tgbe 
confidered, who can have Right to the Annualrent fince -the Husbands.De- 
- ceaſe, there being many Terms fince, for the Executor cannot claim it, as-js 
Alledged. Aﬀor. . , Alter, Hart. Gibſon Clerk. Fid. Fanuary 18; 1625, Wat 
contra Dobie. February 26.1629. Dovglas. and for the ſaid doubt - January 8; 

1624, Crowner Henderſons Children, , | ? 


s $6 La. Foulis contra her Husband, Eodew die, of 
N an Agion purſued at the [nftance of the Lady Foulis againſt her Hugband, 
for payment of a yearly Sum of Money to her, fbr her Suſtentation conform 
to his promiſe made thereupon, referred to his Oath. This AQtion at the Wifes 
Inſtance againſt her Husband, was Suſtained,albeit there was no Ation of Di- 
voxcement depending betwixt them 3 And albeit it was Alledged by the-De- 
fender, that the Wite ante matrimonio, could not be heard to purſue her own 
Husband, wha in all Purſuits ought to authorize her « Which Alledgance was 
Repelled in reſpe& of the Summons and Attion,. . which proported that he had 
diverted from her, and that he had Married, and did Co-habite with another 
Wife, and that he being Denunced Rebel, being. Charged to: compear before 
the Secret Council, for Inſolencies commited againſt her, and not compearing 
to anſwer thereto, 1n end by the Mediation of his Friends ſhe purchaſt Pro. 
teion to him,to come and Treatfor the ſettling Controverſies betwixt thew, 
at which time the ſaid Promiſe wa etoa maar perſon,. to her uſe, and for 
her Suſtentation,and the Bairn ProGeat.betwixt them: And alſo the lame was 


q 


made to her ſelf, kong go Cauſe 3 , Which caſe being conſidered in thir Cit- - 
cumltances, and being a. 


aug Alkneararcand ta thePurſuer, who wagaſtran-. 
1'2 


S&T, 


_ 


, itwas Suſtained-by the Lords, and .the Alledgance was Repeled; Age 
| , Alter. Tawic. Gibjon Clerk. Vid. July 23. 1619- Las Buchanyan, Ny. 
zember. 26.1624: Jahoſtorr. | 
| Dundas contra Strang, Eodem die. | 
COlr Famer Dandes purfoing Mr. Wiffian Strang for delivery of Evidents, The 
I Defender AMedging, that the fame was Impignoratto him for fome Mo. 
neys adebred by Borthwick of Newhyres, Heretor of the Lands, whereupon he 
#hew'd the flid Borthwick of Newhyres his Obligation and Letter, bearing, the - 
H ypothecation thereof, and therefore while he were payed of the Sums adebted 
to him, Healledged that he ought not-to deliver the Writs. This Alledgance was 
Repelled,andithe Writs ordained to be delivered tothe Purſuer, for two Rg. 
ſans, and;Replyes ſeparatizy, 29. Becauſe that before-rhe tbr, Newbyres Debitor 
chad fold the Lands, whereof-thele were the Evidents acclaimed, by-Contra@ 
-paſt betwixthim and:the iPurſucr, whereupon the Purſuer had both Denuneed 
| , 6 Rebel, and ſerved Inhibition againſt him, both before the Bond 
made by him tothe Defender, and:before the Impignoration of the Writs, 
20, {Becauſe the Purſuer was Infett 1n the :Lands, and 'Seaſed therein, which 
albeit it was ater theImpignoration, yet it caxryed with t Right to the Evi- 
dentsof the Lands. ;Butthislaſt Reply was not clearly admitted, feing the Lords 
doubted that 4he Seahinatterthe Impignaration would have been preferred, ifit 
had depended-upon a Contradt made allo atter the Impignoration z but-the fiſt 


Reply was enoughper/e, Actor, 4iton. Alter. Lawize, Gibſon Clerk. Fid. Jil 
16. 1629, Plumber contra Hagze, 


Irvin contra-1;, Monymuſk, Eodem die, | 
N an Action purſued by Irvin contta L, Monymyſk, who was conveened to 
ay a Debt owing ' by his Farther, as behaving himſelt as Heir ro him: 
in this manner qualified 9iz,in (o far as the Purſuer offered to prove, that 
Momymuirkhad fold a Tenemenc of Land;fince the deceaſe of his Father, in the 
which Land his Father had died laſt Infefr and Seaſed; which qualification was 
*Repelled in fefpeRof thisException proponed vis. that the Detender the time 
when he fqgld this Land, had then an elder Brother living, ſo that per reram 
-patwram, he could not then been Heir to hjs Father,and ſo that Deed could nor 
-make him to be Heir, there being another thenliving who would have been 
Heir, This Exception was admitted to Elide the ſaid qualification, notwith- 
ſtanding it was Replyed , that the elder Brother was an Idiot declared, and 
that the Detender was his.Curator, and that he had ſucceeded to him, and that 
the was, now :Deceaſed,ſo. that the appearance of that Succeſſion by the elder 
-Brother had evaniſhed, and alſo that itwas Anſwered, that the Defender had 
-xeceived the price of the Land ſold by him, and had the lame yet in his hands, 
Avhich all was Repelled: And the Exception ſuſtained, for the Zords thought 
r#bat that Land ſold by the Deteader, might yer be ſought to be Adjudgedto 
a#ke Purſyer for ſatisfying of the detunts Debe lybelled, notwithſtanding of 
the Alienation thereof by the Defender, ſeing the DefunR died Inteft there» 
in, and the Defender has qualified ao Right in his Perſon thereto aliund:, 

.ARor, Baird, Alter, Lermonth, Hay Clerk, id, 17 Fanuary 1627, Frazer, 


| Gordon Supplicant, Decem. 22: 1626. 
X A Supplication was given inat the Inſtance of one Gordon, making menti- 
on that he was Served-and Retoured Heir ro his Umquhile Father, who 
had Compriſed certain Lands from anothay Gordoy his Debitor, and his Father 
-being Deceaſed lately before that heobrTmned Charges to the Superior ro enter 
-himto the Lands Compriſed, therefore he as Heir ro him craved the..com- 
-mand to the Superior, to enter him upon that Compriſing in the Lands Com- 


priſed 
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iſed as Heir «0 his'Farher, this Supplication was refuſed, being fought afeer 

this manner fo:Summarly, whereas if this had -been fought by purſuir,ia an Aci- - 
on intentet} at cheHeirsTgftance £o that effeR,it would have been granted then. 

25 was done March 22.1626, Mr, Patrick Collace, and as is therenoted done 

that:day; and the orher Caſes there.cited, Yd, Feb.11, 1629, Frazer, 


® Peibles Relic, contra Town of Perth,  Decemb, 23, 2626, \ 
N an A&ion Purſues.ar che Inſtance of the Reli& of Ulmquhile Mr, Alex- 
order Peibles, as Executor to him, againſt the Provoſt Baillies and* Council 
of Perth, tor Payment of -a Sum of Money adebted by him to the ſaid My, 
Alexander , contorm to an Act Subſcribed by the Town Clerk , bearing 
them.to be reſtand owing the ſaid Sum, as borrowed from the faid Mr, 
Alexander , and which they Obliged them to pay to the ſaid Mr. Alex* 
axder, at the Term therein contained : This AG being quarrelled, becauſe it , 
was not Subſcribed by the Provoſt,” and Baillies and Council, but only by 
the Town Clerk, which ought co work no further than if it' had been Sub- 
ſcribed by a Nottar, and ſo was not Sufficient to produce Aion againſt them,' 
for Payment of the Sum of 400 Pound Libelled, Likeas, the party Alledged 
that the Zords had found, that the like Acts made by the Clerk, Subſcribx 
ed by him, whereby 'other Perſons were Acted to pay Sums to their Credi- 
tors, was not Obligatory againſt the Party Acted without their own- Subs 
ſcription: This Alledgance was Repelled, and the A was found Sufficient, 
albeit nor Subſcribed by the Magiſtrars and Council of the Town, who were 
Parties obliged , but only by their Clerk , feing it was an Adt Judicially 
done, and Regiſtrat in their Court-Booksz and that the Purſuer offered to 
prove, that at the time of che making of this AR, the Magiſtrats and Coun: 
cil of Perth, were in uſe ro A themſelves after this manner, and to grant 
Obligations to diverſe Parties, by As only Subſcribed by their Town Clerk, 
as this A was, and not ro Oblige themſelves by their own Subſcriptions, 
and chat theſe Adts ſo made hath taken Effe& and been ſatisfied by them, 
it being their Cuſtom to bind themſelves afrer chat manner at that times 
which Reply the Lords found Relevant, to maintain this AR and Purſuit Ly- | 
belled founded -thereon; neither was the Zords moved with the Alledged 
Practiques, whereby Acts made and ſubſcribed by the Town Clerk, where- 
in other Debitors were obliged to their Creditors were found null, as not 
being Subſcribed by the Perſons thereby obliged , becauſe there was differ- 
ence in Obligations made by-one Partie to another, in which Deeds, the Clerk 
could have no other reſpe& than as due to another common Nottar, . whoſe 
ſubſcription could not .biad the Debitor, whereas the Caſe is otherwiſe, when 
the Town' bind chem{elyes co a Partie, and where the Clerk in theſe Caſes is 
their publick Officer, and their ſervant , and where they were in uſe co bind 
; 4g EfteQually toothers atter rhat ſame manner, Actor. Alter, 
Cn4aih, 


Supplicants contra Nimmo, Fan. 9. 1627, | 

0 the day a Supplication was given to the Zords, by ſome Perſons jn 
whoſe favour fore Clauſes were conceived and Introduced by a Con» 

tract betwixt Herring and Nimmo, in the which Contract, Herring having fold. 
ſome Lands to Nimmo, N;mmo was obliged to pay the Sums contained therein 
for the Price of the Land diſponed to the faids Fae who crayed Inhi- 
bition againſt the ſaid Nimmo, upon the foreſaid C uſe Introduced in their 
favours, and ic being doubted if they might crave the 'ſaid Inhibition, teing 
the ſaid Contrat was not Subſcribed by them , neither was the Parties Con- 
rracters therein, nor the Inhibicion craved by any of the Contracters, The. 
It 3 | 2" _ 


- 


254 The Deciſions of the Lords of Seffion, 1627. ' 


Lords found that the (aids Perſons notwithſtanding/ they - were not Cons | 


rracters,: might ſeek Inhibition upon. the Clauſe foreſaid, conceived in-theix 
favours, - againſt the Party Obliged by the Contract, 'to perform the ſame tg 
them, John Dunlop was Proctor for the Supplicants, and cauſed raiſe and ſeek 
this Inhibition, Yd, Feb, 29. 1628; L, Whitinghame, March 16, 1627, 
Bruce, SY A . 


--  L;\ Therntoun, & Dr, Strachan, contra Keith, ' Fay, 10, 1627, 
N an Action purſued by the L, of Thorntonn and Dr, Strachan, againſt pg. 
bert Keith Burges of C4berdeen, for Payment of a Legacy left by a.De. 

- funct; to the Defuncts: Legatar , which the Defunct ordained to bepay. 
ed by her Executors, at the time of the Marriage of the ſaid Legatar,”and 
inthe mean time that the Sum lett in Legacy , ſhould be employed upon Prg. 
fit to the'uſe ot the ſaid Legatar: thir Purſuers being made Afſigneyes by 
the Legatar to the ſaid Legacy, purſues this Detender as Executor to the 
Teſtatrix, for Payment of the principal Sum left in Legacy, and ot the An- 
nualrent thereof continually fince, as, well before the time of the Legatay 
Marriage, 'as fince the time of the Marriage, and the Defender C oms 
pearing and Proponing an Exception of Payment of the Legacy tothe Cedenr 
before the Afſignation, which being admitted to Probation, and he having Suge 
cumbed in proving thereof: Thereafter the Defender when the Exception 
was found not proven, and the Decreet was to be pronounced conform to the 
defire ot the Summons, he Alledged that the Zords ought not to pronounce a 
Decreet tor ariy years Profit fince the Marriage, ſeing the Legacy which was the 
ground of the Purſuit,aſt;icted rhe Executor only to pay Profit to the Legartar, 
ro;the time.of the Marriage, when the principal Sum ſhould Have been pay- 
ed, ſo that after the Marriage there was no Action Competent for ary pro«. 
firs thereafter, the Purſuer Anſwered, that this was not Competent 'now to 
be Proponed, after the proponing and admitting of a Peremptor Exception, 
wherein the Defender Succumbing , there reſted-no more bur Sentence cons 
form to the Summons; which could not now be quarreled upon Irrelevancy, ot 
how far the ſame ſhould be Extended after Succumbing as ſaid is, but oughr 
to have been Proponed before Litiſ-conteſtation: T he Detender anſwered t 
this was Competent to be conſidered at all times by the Judge, albeit the 
Party had Omitced the ſame, for the Lords ex officio nebli, ought to Des 
cern nothing but that which is Relevant and Reaſcnable, albeit the Party 
ſhould Ommit the ſame, quia que deſunt Partibus & CAdvocatis, Judex debet 
ſupplere. The Purſuer Anſwered that this Supplement of the Judge is not 
now to be received, being the Parties fault & non juris, wherein the Judge 
of the Law may ſupply, The Lords found that notwithſtanding of the De- 
tendets Succumbing to prove the Exception proponed, and Omiffion to pro«; 

one this Alledgeance,, that theyas Judges, ex officio nob!5 might 'in this: 
ame ſtate of the Proceſs after the Detender had tailzied in probation, yer cons: 
fider how far the Debt ſhould extend as to the Profits, tor that was incumbent 
to the Judge, to ſee that their Sentence ſhould proceed upon Reaſonable and: 
Relevant grounds, and therefore ſeing the Teſtament was only the ground 
of the Purſuic, which appointed Profice to be payed to the time of the. Mar, 
riage, and that the Purſuit was not moved upon that. ground, viz, that the 
Profit was ficklike due ſenſine ob moram, for not Payment of the principal. 


Sum ar that time: Therefote the Lords found.that Decreet ſhould only begiven.; 


for the Profite to the time of the Legatars Marriage, there being no Profite 


ſought 2s ſaid'is, upon any other ground ob moram, in not paying thereof. 
then; and this was found might and ongie {o to be done by the Judge, albeit, 
n 


it was-not Proponed by the Party , and albeit of the failzie to prove ut ſoprs 
r 
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AQtor, Rope & Stuart, Alter, Nicolſon & Lawtie, Gibſon Clerk, Yid 4 Merch 
1628, Forreſter contra Clerk, 


Hume contra Hume, January 11, 1627, 

N a Suſpenſion at.the inſtance of Hume ot Baſſindine againſt Hume,who had 
[| charged tot payment of a Sum of Money,contorm to the Suſpenders Botid, 
the Reaion of Suſpenficon was, that the Charger had poynded certain Goods 
for the tame Debt, and becauſe the Poyncing was not the Suſpenders Evi- 
dent, ſo that the eby he might vetific the ſame inſtantly, he referred the 
Poynding to the Chargers Oath, 2nd the Quancity and Avail of the Goods, 
he offered to prove by Witneſſes, This was not ſuſtained, but the Lords 
found, that he ought to p'ove, not only the Fa of the Poynding, but alſo 
the Quantity of the Goods poynded, and the vail thereot, either by Writ, 
or Oath ot Party : Whereupcn the Suſpender offering ſa to prove the ſame by 
Writ or Oath, the Charger thereatter Alledged, that the Suſpender, aiter 
the Poynoing, had received the Goods allecged poynded back-again hom the 
Officer, who delivered the {ame to him, hearing that there was a Suſpenſion 
purchas'd betore bis Poynding, The Suſpender Replyed, that he offered to 
prove that the Goods were yet in the C hargers hanos z and this being found 
Relevant in Fo. fication of the Poynding, it was controverted how it ſhould 
be proven, icing it rended to take away the Chargers Regiſtrar Bond, The 
Lords found, that the Poynding ought to be proven by W211t or Oath of Pat- 
ty as ſaic 1s, but that the Poy nr er retained the ſaids Goods, The Lords found 
it might be proven by Witneſſes, even as the Charger might have proven his 
Exception by W 1tnefles anent the re-delivety again of the Goods to the Su- 
ſpender, which being Eleided by that Reply, might recerve that ſame tmanner 
of Probation + and tound, that they would grant ordinary Terms to prove the 
ſame, albeit it was in a Sufpenfion , and would not Afﬀtri the Suſpender on» 
ly to cne Term allanerly, ſcing the Poynding was found only probable ut ſupra, 
by Writ, or Oathot Party, Actor, Be/ſhes. Alter, Sandilandy, Hay Clerk: 

Paton contra Barclay, Eodem die, 

IN a Suſpenfion betwixt Paton and Barclay, wherein Paton being charges 

to pay 3oo Merks contorm to his Bond, whereto Barclay was made Aﬀhg- 
ney by the « redito!, to whom the Bond was made.z the Reaſon was, that 
the Cedent being this Suſpenders Tennent, in ſcme Lands occupyed by him, 
tor the which he was Debitor to the Suſpender in als many Farms as being li- 


- quidate, exteniled to the Sum contained in the ſaid Bond, and which Farms 


were owing to him at the time of the making of the ſaid Afſignation , likeas, 
ſince that AGgnarion he hath recovered Decreet againſt the Cedent his Ten» 
nent, for paying of the fame, and liquidating the prices thereof, whick oughe 
to Compenie againſt the Aﬀegney, as it would have compenſed againſt the 
Cedcents lelf, it he had been Charger, The Lords tound this Compenſation 
Relevant againſt the Aﬀigney as well as againſt the Cedent,albeit the Decreet 
againſt the Cedent, which both found the Cedent his Debitor, and alſo li- 
quidate the Debt, was poſterior to the Affignation made to this Charger 

who was-a true Creditor to the Cedent, and that it was made {or ſatisfying 0 

his juſt Debt; and albeit the Afſignation preceeded theſaid Decreer,feing- the 
Decreet was obtained by the Maſter againſt his Tennent for the Farms of the 
Ground, which was a Debt for ſome Years Duties preceeding the Afﬀfignation 
made to the Charger,owing to the Maſter,albeit the ſame was not decerned be« 
fore the a> TI bur thereatter,which was ſuſtained, ſeing nothing was al- 
ledged againſt the Debt owing by theCedent to the Suſpender,contained in the- 
laid Decreer, Actor, Mowar, Alter, Lawtie, Hay Clerk. FYid. x Dec.1626. 


Ht 4. V. Stormont, 
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V. Stormont. & eodemaie,, La Balbegno,, 6 Dectmb, 1686, Lo, Kinclaivey, a5 
Feb. 1627; Cunninghame, 15 Novemb, 1627, Mr, Blake... qi 4 
Dawling's Bairns sontra Lo, Balmerinech, Fanny. 16, 1627, 
N an Agign, berwixt the Bairns of Robert Hawting ang. ,ond Balmeringch, 
[| for paytnent of 400 Metks, for the yearly Mail. of. a Dwelling-houlſe, Ser 
to the Lot Balmerineth, pertalning'to the ſaid Rohert, and his Bairny, and 
poſſeſt by the' ſaid Defender, The Lords found, that the Condition anene 
ch@payment of that yearly Duty of 400 Merks,tor the Mail of the ſaid, Land, 
ought to be proven by Wrtft or Oath,of Party, and was not admiſſable tobe 
proven by Witneſſes, being itt a matter above 100 Pound,, Adtor, Belſke,, 
Alter; Lermoyth; Gibſon Clerk, 714, 11 Feb. 1630, Roſs, ; 
Sth | Lundie.contta Gonrlay, Eodem die, | | 
N an AQion purſued by Andrew Luwdie againſt Fohn Gowrlay, for payment 
[| of 500 Merks contained in a Bond given by the Defender to the? Laird of 
Lundie Father to the Purſuer, to whom he was Executor,; The Zords havi 
found, that the Witneſſes inſert in that Bond ſhould; be-Examined ex officio, 
for tryal of the Cauſe of the Obligation and Debr-therein- contained, and 1 
day for that effect being aſſigned to. the Detengder,ro Summon them-to compear 
before the Lords, one of the {aids Witneſles being excuſed for Age and Sicks 
neſs, and therefore a Commitlſon being craved to Examine him, and the Pur« 
ſuers conitending, that in matters of this quality ng Commiſſion ought to be 
given, where the Ordinance was done ex officio judicss nobils, and tor informing 
of the Judge in ſuch particulars, which would occur to be enquired at.the Wit- 
neſſes when they ſhould, Compear, and as ſhould occur. to be asked forclearing 
of any Doubts, which the LZoeras.would deſite to be reſolved, of in the trying. of 
that Proceſs, and which could not be done by vertue of any private Commitſ« 
fion, no more than' Witneſſes of, Imprgbation could be examined | by private 
Commiſtons, , except only by the Lords.themſelves,,. The Zords found, thar 


notwithſtanding this Examination was ordained to be done only ex officto, yer 


that they would grant a Commiſſion to examine this Witnes, who tor Ape and 
Sickneſs was not able to compear before them, and to that effe@ ordaiged the 
Judge to whom Commiſſion ſhould be granted, toexamine him upon the Inter= 
rogacors to: be given in by both Parties,and all Articles which might give light, 
to diſcover the true cauſeof the giving of the&Bond, that thereby theZords might 
more clearly decide in the Cauſe atcer the ſaid Examination, Yet iris a Maxime 
with us,that ea que ſunt ex nobili officio non poſſunt delegars, But Zartol.calls. 
mixtnm Imperium Of ficium nobile, ad L:3, N.1s, h.t. & Imperiom mixtum 
(fieut FuriſdiQio cui coheret ) potefs delegari,& hodie etiam ta que competunt 
joy Magifiretes poſſunt delegari, Actor. Aiton, Alter, Nicolſon & Craig, Scot 
era, . ; 


Comrtie contra Cunuinghame, Eodem die, | 
Antt Courtic Aﬀſigney made by umquhile Agnes Grier to a Bond: of 100 
'J Merks, made to her by Fames Cunninghame, purſues the ſaid Fames tor 
payment,, The Detender Alledged, that the Affignation is made by the Ce-' 
dent on her Dead-bed, the Bond being Heretable, - This Alledgance was Re- 
pelled. in this place, but prejudice ro Reduce upon; that Ground. provt de jures 
for the Zords found that they would not. in this Proceſs by way of Exception 
s ——— annul the Afſignation, Hey Clerk, Yid, 12 Fuly 1626,L;Craigies 
allace, | : 
Fraſer contra L. Monimusk, Fanuary 17. 1627, T: 
N an Action at the inſtance of one. Fraſer agaiaſt.che L, of Menimysh, for 
payment of 500 Merks contained in his umquhile Fathers Bogd, or 9 
| whic 
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which the Defender was conveened as behaving himſelf as Heir to his umquhile 
Brother, which Brother was ſerved Heir ro their Father, who was Debitor 
by Intromiſhon with his Brothers Heirthip Goods, and the Purſuer having ſpe-+ 
cially condeſcended upon the Quantity of the Goods ſo intrometred with by 
the Defender, and upon the manner of his Intromiſſion and Quality of the 
Deeds done by him to make him Heir thereby, viz, that he after the DetunRs 
deceaſe, retained the Poſſeſſion of the beſt Baſon,and Silver Spoons, and Tim» 
ber-Beds and Boords, which after his faid Brothers deceaſe, who. died. five 
years fince, all this time fince he hath uſed in his Houſe at ordinary times: of 
eating,as he would have uſed if the ſame had been properly his own ; and the 
Defender Alledging that that qualification of uſing was not enough, except that 
he could Alledge that he had diſponed upon theſe particulars, ſeing they. were 
not the worſe of that manner of uſing condeſcended on, ſpecially ſeing the firſt 

time of the Defenders Intromiſhon ought to be reſpeRed, at which time his 

Brother to whom he is conveened as Heir was then living, who being declared 

Idior, and he ſerved Tutor to him, his Incromiion then as Tutor, albeit. he 
retained the Poſſeſſion fince his deceaſe, being of ſuch Goods which he could 

not caſt our of his Houſe, and ſo in effe& the Intromiffion was neceſſary,” and: 
the ſame not being deteriorate, and which he offered to make forth-coming 

als good as they were the time of the Defunts deceaſe, therefore he could nor 

thereby be found to be Heir, The Lords Repelled the Exception, and found 

the uſing of the foreſaid particulars at Table, viz. the Baſon and Spoons waſh» 
ing therein,and ſupping and eating with the Spoons,and eating upon the Board, 

and lying in rhe Bed to be a ſufficient Qualification being proven, to make the 
Defender Heir, notwithſtanding of the offer ro make the ſame. forch-coming 
als good as they were, and that albeit the firſt time of his Intromiſſion was as. 
Tutor as ſaid is, which was Repelled by the Lords, and the foreſaid qualification 
of ufing and retaining of the Poſſeſſion ſo long atter the Defuns deceaſe was 
ſuſtained, ſeing during that time the Detender, it he had intended to have 
been freed of the danger of being Heir, ought to have meaned himſelf to the 
Lords, and craved Inventar to have been made of the Goods, ec. as uſe is in 
ſuch Caſes,which not being done, he hath prejudged himſelf, Yet 1,C,Cujuſcun- 

que rei & negotii initium inſpiciendum & Cauſa,non fins. AQor, Baird, Alter; 
Eermonth,G1bſonClerk Vid, 14 Fuly 1626, Johnon contra Maſon,21 Dec,1626, 
Irwing contra L, Monimusk,6 Nov. 1622, Dundas, 2 Fuly 162 9,Cunninghame, 


+ E, Buckclewugh contra Burnet and others, Fanuary 19, 1627, 


tk 'HeEarl of Buckclewgh having intented aDoublePoynding againſt Mr Robert 
Burnet on the one part,claiming Right asHeir ſerved to his own Daughter 
begotten by him upon his Wite,one of the ſeven Daughters of William M as! 4 
which _—_— was ſerved one of the Heirs to the ſaid William Masld, as re- 
preſenting her Mother, and one of the ſaids ſeven Daughters, and therefore he 
as her Heir, who was one of the Heirs of her ſaid Good-fir, claiming the 
ſeventh part of a Sung adebted to the ſaid William Mavld by the ſaid Earl of 
Buckcleugh on the one part, and againft the reſt of the fix Daughters of the. 
ſaid William HMazld; on the other part, who claimed the Right of the aid 
whole, Sum, to pertain to them, ſeing the Right of the ſaid whole Sum 
was' not only eſtabliſhed by an Hererable Contra, ; betwixt the ſaid Willian 
Mavld and the ſaid Earl of 8Buckcleugh, but alſo Infettment of an Heretable 
Annualregt was granted theretore our of the Earls Lands to him in his Lite- 
time,. {o that the Right of thac Contra and Sums therein contained. being 
perieRted by an Hererable real Right, and by Seafin, the Right. thereot, and 
of. the ſaids Sums, . could: pertain to none but to theſe who might be He'ts 
to the ſaid William Manld, and was Inteit in, this Annualrent as Heir to him. 
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who died Infeft and ſeing neither Mr, Robert Burnets Wite, who was one gf 


the ſeven Daughters of the ſaid William Mavld was Intett in her Lite-time,nor - 


her Daughter was ever Infeft as Heir to her Good-ſir as repreſenting her Mg. 
ther, but only ſerved as one of his Heirs by a general Service, whereupon ſhe 
was never Inteft in her part of this Annualrent controverted, therefore they 
contended that her Service, ſo far as migtft concern this Sum libelled, bein 

extint by her deceaſe, it could not be- acclaimed by her Father as ſeryed 

general Heir to his Daughter,who neither was Intett,nor could be Intett there. 

in, ſeing the Contra& provided the ſame to the Heirs of William Manld, and 

he could never be that perſon who might. be Heir to him, but che ſame behoy. 

ed to pertain only to the ſix Daughters ſurviving, who were Heirs i» ſolidum 

to the whole, the other ſeventh, and all deſcended of her Body,dying not 1n- 
fetr, The Lords found, that ſeing the Daughter of the ſeventh Siſter begot. 
ten by Mr, Robert Burnet, was (ſerved one of the Heirs of William Mauld, and 

that ſhe as one of the (aids Heirs had obtained the Contra foreſaid, made he. 
twixt the Earl of Buckcleugh and he: Good-fir, Regiſtrat at her inſtance againſt 
the Earl , andin reſpeR that Mr, Robert Burnet was ſerved Heir to his Daugh. 
ter, albeit by a general Service only, and that he had obtained the ſaid Con- 
tract Reeiſtrat at his Daughters jnſtance as ſaid is, transferred in him as Heir tg 
her, albeit his Daughter died not (eaſed, yet that the Right of the ſaid Sums, 
contained in the ſaid Contra, both Principal and By-runs pertained to the ſaid 
Mr. Robert Burnet, and that the ſame did not ſo belong to the other fix Siſters, 
as that it could not be ſought but by chem who was Infeft z, and theretore in 
reſpect of the ſaid Mr, Robers Burnets Retour as Heir to his Daughter, and of 
his Decreet of Transferring, and of his Daughters Retour and Decreet of 
Regiſtration, which Retours and Decreets, the Lords found could not eva- 
niſh and become extinR, . they decerned the ſaid Mr, Robers to be anſwered and 
obeyed, and diſcharged the other fix Siſters, as having no right to the ſaid 
ſeventh part, and found, that the Renunciation to be given by the ſaid Mr, 
Robert to the Earl of Buckcleugh, ſhould be a {ufficient Security to exoner and 
warrand him of the payment thereof. Actor, Scot, Burnet per ſe, & Sturt. 
Alter, Lermonth, Aiton & Oliphant per ſe, Scot Clerk. | 


L, Roſlin contra Tennents, Eodem die. 

PY a Removing at the inſtance of the L, Roſlin againſt his Tennents, a Pro- 

curator compearing for the apparent Heir of George Thorbrand, who was 
Infeft in the Lands, and deſiring to be admitted for bis Intereſt 3 The Lord: 
admitted of the ſaid appearand Heir, albeit he had no Right in his own perſon, 
but only. produced his Fathers Seafin, which they found gave him Intereſt, as 
appearand Heir, to defend the Tennents from Removing, albeit. he was not 
called, qvoceſ# it he. had been called, he as appearand Heir might have de- 
fended by vertue of his Fathers Right 3 butnot being called, = the Purſuer 
offering alſo to prove, that the Tennents who were called, were his Tennents, 


and had payed him Maill and Duty for their Lands divers years before, fo that 


they could not be the Excipients Tennents 3 therefore he contended, that as 
appearand Heir,he could not be admitted to ſtay him to Remove his own Ten» 


nentsz which was Repelled, and the appearand Heir admitted for his [ntereſt. 
Ator, Belfhes, Alter, Nicolſon, Hay Clerk. | |: 


Marqueſs of Hamilton contra Calder, Eodems die. 
N an ARion of Non-entry betwixt the Marquefs of Hamilton contra Calder, 
the Lords found, that the Extent of the Land ought to be valued accor- 
ding to the Quantity and Extent whereto it was valued by a ContraRt made 
by the Defender and his Mother, wherein the Land was defigned tobe ſo ma- 


ny 
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ny Pound Lands and according to a Decreet recovered at this ſame Defen- 
ders inſtance, for delivery of the Evidents of the ſame Lands, wherein it was 
called alſoa Land of theſame Extent 5 which Deſignations the Lords found ſuf- 
ficient againſt the Subſcriber of the {aid Contra, -and- obtainer of the faid 
Sentence, to bind him to that Extent 3 albeit he Alledged,that that Deſigna-- 
tion could not bind him thereto,ſeing in theſe Writs on agebatiy, to what avail 
the Lands ſhould beextended ; but that was the adjeRion of the Writer,whoſe 
Deſignation could not make the Land more than indeed it was, and could not 
work againſt the verity- Likeas he produced a Service done ſince, wherein 
the ſworn Aſſizers had extended the ſame to a far leſs avail, which, ought to 
have greater Faith than a ſuperfuous Deſignation 1dlely adjeted in anyWrit z 
which Alledgance was Repelled, and the Extent was ruled according to the 
faid Contra Subſcribed by the Party, and Decreet recovered by himſelf, 
ſeeing the ſaid Service was not Retoured, nor paſt the Chancellary, but was 


upon a Reaſon ſtayed, that it ſhould not he Exped. Actor. Stuart, Alter. Nz- 
colſon, Gibſon Cletk Vid. 24 January 1627, L. Glenkindie,, 


Thomſon contra Herriot, Eodem die, 


Dam Thomſon being bound as Cautioner at the Confirmation of the Teſta- 
ment of Lewis Muir and Margaret Herriot, Relic of the ſaid Lewis, and 


her Brother being then obliged for his Relief. The ſaid Adam purſues them to 
warrand him of his ſaid Cautionry, and to that | cfte& to find Caution, 
becauſe vergebant ad inopiare, and they had waſted the Goods Confirmed, to 
be decerned to find Caution to him for his better ſecurity, The Defenders. 
Alledged, / that this Purſuit was a novelty, to ſeek Warrandice where the Pur- 

ſuer wasnot able to ſhow any diltreſs; and the defire of finding Caution, was 
a greater novelty,wheretothey could not be reſtrifted of the Law. The Lords, . 
albeit they inclined to ſuſtain this Purſuit, as juſt and equitable, yet they or- 

dained the Parties firſt to Compt and Reckon upon the Goods contained in 
the Teſtanient, whereby it might be firſt known what became thereofzif they 


were extant, or to what good or neceſſary uſe the ſamine was imployed3 'and 


thereafter they would conſider of the anſwer to be given anent the, ſuſtaining 
of this Purſuit, Hay Clerk. 


D. of Lennox contra Weems, January 20, 1627. #1, 
N a Suſpenſion betwixt Alexander Weems and D. of Lennox, for Suſpendi 

[| of the Charges, whereby the Duke was charged to pay a Penſion granted 
to the ſaid Alexander by umquhile Lodovick Duke of Lennox and Kichwond. 3 
the Decreet for Letters'conform to that Penſion being quarrelled, becauſe 
the Duke of Lennox was not Summoned thereto, The Lords found. no:neceſ. 
fity to Summon the Giver of the Penſion to the Action of Letters-.conform 
thereupon, ſeing he was the Penſioners Author, and heneeded not to Sum- 
mon his own Author, - This Deciſion may appear to be, hard, for upon a De- 
creet for:Letters conform, the Chamberlains and others, latromettars with 
the Duties of that Lordſhip, or Lands where-out-of the Penſion js craved to 
be payed, / are.charged to make payment to the Purſuer,wha of reaſon ought 
not to. be charged therefore 


{ » Except their Maſter and Lord to whom theſe Du- 
ties ſhould be payed by them were called thereto z for noreaſon candraw their 


Dutics from:themby any Proceſs of Law, where their Maſter is not decerned, 
to whom they are fir{t and principally Debitors; and. this, form/and.. nature 
of AQions cannotbe more favourable, nor more priyiledged,thaa Attions-to 
make Arreſted Goods forth-corhing, which cannot. be ſaſtained 'withont Sen- 
tence, firſt: againſt the' Debitor, and then that he was alſocalled in the Pro- 
cels, to make. the Arrefted y_ fo be made forth-comipg 3 and this Penſi-... 
- 2 


on 
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on can; beof no greater effet thanan Obligation, upon the which no Aion 
for Implement thereof could be ſuſtained, without Citation of him who grant. 
ed and made the Obligation: But it was found by the Lords, that the Giver 
of the Penfion needed not to be Summoned,as ſaid is. Attor. 8urnet. Alter. Ryſ 
ſel. Gibſon Clerk, Vid. 7. Decemb. 1630, E. of Carrick contra D. of Lennox, 


Roſ5 contra Fleming, Eodem die. 

N an Attion at the inſtance of Qawiz Koſs againſt Fleming, for payment of 
I the Farms and Duties of certain Lands to this Purluer, as Heir to his Fa. 
ther, and which reſted owing to his Father, who had Right to the Lands,and 
the Duties thereof were owing for certain years bygone, by the ſpace of 28 or 
3o years fince the deceaſe of his faid umquhile Father, and were now acclaim. 
ed by the Purſuer, as Heir tohim by vertue of a Tack of the LandsSett to his 
umquhile Father, and whereto he had Right, as Heir ftoreſaid to him. The 
Lords tonnd, that the Action for the Farms and Duties foreſaids, come not un- 
der the Act of Preſcription, viz. the 83 AF Parl. 6, Ja.6,1579. but thatthe 
Purſuer had Adtion therefore,and might prove the ſame, otherways than by 
Writ, or Oath of Party, notwithſtanding of that A& of Parliament, Scot 
Clerk. Yid. to March, 1627, Two men 1n Glaſgow, 


| Dumbar of Burghie contra Tennents, Eodeme die. 
F* an Aion of Spuilzie at the inſtance of Robert Dumbar of Burghie againſt 
the Tennents of Carſs z The Lords ſuſtained an Incident Diligence uſed at 
the Defenders inſtance, -for proving of an Exception admitted to their Proba- 
tion, Executed upon 60 days againſt the Defenders called therein, who were 
out of the Countrey 3 albeit at the Term of Litis-conteſtation he proteſted 
not foran [ncident upon 60 days,'nor declared then that the Parties were out 
of the Countrey; notwithſtanding whereof the Incident was ſuſtained,ſeing he 
had protected for an lncident;but theLords ordained the Uſers thereof to make 
Faith, that they had juſt canſe to uſe that Incident againſt theſe perſons called 
therein, and that they were neceſſary Parties, without the which making 
Faith, they would notfuftain the Incident againſt them, AQor. Sharp, Alters, 

Gibſon Clerk! Fid. 2'July, 1624. Watſon contra Lo, Kinclevir, 
Wallace contra Porteus, Jan. 23, 1627. 

N a ſpecial Declarator, at the Inſtance of James Walace, Donatar to the 
] Liferent of Thomas Portens of Foord, who held the faids Lands of Foord 
of the Lo. Tefter; againſt the ſaid Thomas for Payment to the Purſuer of the 
Mails and Daties of the faids Lands, fince the time that the ſaid Defender 
was year-and day Rebel; Compeared in this Proceſs Thomas Lindſay Burges 
of Edinburgh, and produced for | his Intereſt, a Charter and Seafin of the 
faids Lands, granted to him by Thomas Portexs, with a Declarator recovered 
at his Inſtance againſt the Defender, whereby the Tack which was Sett by the 
ſaid T homes Lindſay, to the faid iNefender of the aids Lands, at the time of 
the Purchaſing ' of the ſaid Heretable Right from the Defender, was de- 
clared to be Expited, for not Payment of the Tack Duty, Conform to an [cri 
tant Clauſe therem contained, in reſpe@ of the which Right and Poſſeffion 
of the Lands 'really held by the ſaid Thomas Lindſay, ns which were pur» 
chaſt by him for a preceeding Cauſe, a juſt and true: Debt owing to him by 
the Defender, and which he ſicklike inſtantly InftraRted, for the SatisfaQion 
whereof he had acquired the Right of the ſaids Lands, and Poſſefion conform 
thereto, therefore he Alledged that the Farms and- Duties. of tbe faids Lands 
pertained tohim, and' ought not to be found to pertain to this: Donatar, 1n 
reſped of the Time of the Acquyring of the ſaid Heretable Right, albeit the 
Defender bis Author was then Rebel, yet he was not then year and day Re- 
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bel, whereby his Liferent might fall to the Superior : But it wasthen Lawful 
to him to Acquire a Diſpoſition of the Heretable Right of the Lands from him, 
which he really did by Charter, and Seafin, and Poſſeſſion: - and his Subſe- 
quent Rebellion, by his remaining year and day at the Horn, ought-not to be 
Prejudicial to his ſaid Right, being made for a cauſe of Debt owing to him, 
preceeding the time that he was Denounced at the Horn, This Alledgeance was 
Repelled, and the Donatar of the Liferent was preferred to the Exciplent : 
For the Lords found that the Vaſlal being put to the Horn, before the Alienati- 
on, after that Rebellion (year and day being expired and the Vaſſal not Relax- 
ed ) he could do nothing to prejudge the Superior in the Liferent which was 
Acquired to him, by the Vaſlals continuing and remaining Rebel, unrelaxed 
year and day, during the time of the running whereof he could not medio 
tempore, make any valid Diſpoſition, whereby the Caſuality of the Subſe- 
quent Liferent might be prejudged, ( he not being Relaxed at the 'time of 
the ſaid Alienation, nor at no time within year and day, neither was it re- 
ſpeed that the Infeftment was given for ſatisfying a Debt, which preceeded 
the Rebellion, ſeing it was ovly a perſonal Obligationz and there was no Obli- 
gation for giving of that real Inteftment of the Lands, whereupon the Ex- 
ception was proponed, Adcor. Stzart, Alter. Nicoljon; Hay Clerk. Fid, 


March 19. 1628.Rait contra L.Buckie, July 17,1630: L, Ley contra Portens, Feb. 
16. 1631. L., Cranſton contra Scot, 


La. Ogilote, contra Lo. Ogilvie, Eodem die. 

N an Atton of Regiſtration, at the Inſtance of the Lady ogilvie, againſt the 
Lord Oglivie, who was conveened as lawfully Charged to enter Heir to 

his Father, and for Purging whereof he produced a Renounciation, whereby 
he Renounced to be Heir to him, with an Exception therein inſert viz. that 
becauſe his umquhile Father was Obliged, in the ContraQt of Marriage made 
betwixt him and his faid Father, and the Earl of Melroſe and his Daughter, 
now Spouſe to the Defender, to Infeft the ſaid Defender and his Heirs, in the 
Lands mentioned in that Contra, and whereupon he had ferved Inhibition, 
which Contra@ and Iahjbition preceeded this ContraQ, now deſired to be Re- 
giltrat, and fo that thereby his Father was Conſtitute his Debitor, that there. 
tore it might be Lawſul to him to enter Heir in theſe Lands, vvherein his 
Father was obliged to Infeft him, as faid is, and whereby be wasconftt- 
tute his Debitor for his Security, in caſe he might not come to the 
Right of the ſaids Lands otherwiſe z and which he Alledged he might lawfully 
do, and ought foto be found by the Lords, without any hazard or danger to- 
be Heir Generally, or but any perril to enſue therethrough to him, ſeing this 
Purſuer could not have prejudice therethrough. - The Lords found, that ei- 
ther the Defender ought to Renounce ſimpliciter, without any Exception;ant 
Reſervation therein,or they could-nat receive their Renounciation with ſuch a 
Proviſion and Exception, as was craved 3 ſeing if he intended to enter Heir to 
his Father, he behoved to dothe ſame, upon .his own hazard; for the Lords 
dlared that they would make 'no ſuch Proviſion,.as was craved by the Des 
fender, albeit the ſame depended upon a preceeding Cauſe; of Debt, but he 


ought to ſeek the Implement thereof otherwiſe, as he pleaſed.” ARor. Nirols 
ſon & Aiton. Alter, Stuart. Scot Glerk, _ .. p. 


L, Glenkindy contra Cranfurd, January 24. 1627. | 
N a Regiſtration purſued: by-the Laird of: Glenkindy, againſt Crayfurd, who 
_ was conveened, as behaving himſelf as Heir ro his umquhile Brother, 
giver . of the Obligation, which was defired to be Regiſtrat ;z and for prov- 
198 whereat the;Parker produced a Rond fubſcribed by this Defender,whete- 
10 he deſigned himſelf Heir,at the my SIE Heir to his (aid Near pn 
3 this 


"a 
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this being Alledged, not to be ſufficient to make him Heir, ſcing in this Writ, 
wherein b uſed that Defignation, there was noReference to any Benefit, or 
whatſoever buſineſs concerning his Brother neither wasthere anything there. 
in Inſert done, or for any thing to be done in his favours, nor was it then in. 
tended, or ever meaned, that he ſhould be thereby made Heir to his Brother; 
which being conſidered of by the Lords, they found that Writ was not of 
that ſufficiency, to make the Defender Heir, ſcing he therein calling himſelf 
Heir, atthe leaft appearand Heir, thereby reſolving in an Alternative of ap. 
pearand Heir; and it not being thereby craved, nor intended amongſt the Par. 
ties,that he ſhould be Heir, nornoſuch thing then being in hand, that Reſos 
lation of the Words, in the forefaid Alternative was not found enough by the 
Lords to make him Heir, or that he behaved himſelf as Heir to him, excepr 
he would prove the ſamen otherwiſe, than by that Writ of the Tenor fore. 
ſaid, In this Proceſs allo the Lords found Proceſs againſt the Defender, be- 
ing called as behaving himſelfas Heir, albeit it was Alledged, that the Heir 
could not be called while the expyring of year and day, after the Detunds de. 
ceaſe, which was not expyred when this Summons was intented, conform to 


76 A Parliament 6. Ja, 4. «no 1503, which Alledgance was Repelled, 


ſeing the Defender was conveened, not as charged to enter Heir, but as be- 
having himſelf as Heir, which vvas his ovvn Deed, even as if he had been ſer- 
ved Heir, quo ceſu Proceſs would have been ſaſtained, albeit vvithin the year, 
ſeing the vefender did not Alledge that there vvere Executors Confirmed to 
the Defun, vvho ſhould be anſvverable vvithin the year, for the Defunas 
Debts, as' that A& of Parliament requires. AQor. Baird, Alter, Mowat .Hay 
Clerk. Yid. July 8. 1628. Dumbar contra Leſlie, Fid. for the laſt Part, Ja- 
muary 19. 1627. L. Roſlir , : 


L. Wanchton contra L, Innerweek, Eodem die. 

N an Aion of the L, Wanchton's againſt the L. Innerweek younger, for re- 
I paying of ſome Sums payed by the Purſuer, as Cautioner for the Defen- 
er,with the ordinary Annualrent therefore, fince the time of his payment 
thereof, according to the A of Seffion, arno 1590. The Lords ſuſtained this 
Agion,for the Annualrent acclaimed,albeit the Purſuer was not compelled by 
Charges of Horning to pay, ſeing the Bond being Regiſtrat, and the Term of 
Payment being paſt,it was ſtreſs enough to move any Perſon to make pay- 
ment, who was unwilling upon reſpe& to his own Credit,to abide Charges of 
Horningz And which the Lords found ſufficient, to import. this Action for 
Profit ſenſine, eſpecially where the Party obliged for his Relief, and now 
called in this Action, isnot able'to Alledge any Reaſon, whereby the Purſuer 
might be freed of Payment thereof, atthe Creditors hands, Actor. Hope & 


Bulſhes, Alter, Mowaet, Gibſon Clerk, Vid. March 25 » 1623. Sir 7 ames Bailzie,' 


November 15: 1627. . Black, 
| Arskin' contra Lo. uArikin, Eodem die, 1627. 


N an AQion'of ReduQtion, at the Inſtance of «Arkin againſt the Lord Ar- 


k skin, founded upon a Reaſon of Inhibition, The Lords found the Inhibi. 
tioa null, becaviſe the Commandand Warrand of the Letters of [nhibition gave 
power toCharge' the Party, being then out of the Countrey, upon ſixty days, 
at the Peir and Shore of Leith, and at the Mercat-Crofs of Stirling, being the 


head Burgh of the Sherifdom, where the Parfy to be Inhibited his Landslay; 


but the {aids Letters bad no further Power,nor Warrand therein contained, 
albeit the Execution upon theſe Lerters,now uſed againſt the PartyExhibited, 
bore perſonally apprehended within the Carmongate,for-doing whereof there 
was 00 warrand in the Letters,ſo that thatExecution wanting a warrand ofthe 


Letters,was not ſuſtained; and the Lords Repelled the Alledgance propoted by: 
| | | wy 4 
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the Defender, to Suſtain the Execution, Alledging, that ſeing the whole 
Leidges were lawfully Inhibited,as was neceſſary of the Law, and that the Ex« 
ecution againſt the Party was only uſed to intimate the Inhibition to him, 
the ſame was more clearly intimate by an Execution, made perſonally, than 
by any which had been made as againſt one out of the Country z and ſo that 
he having done not only equivalent to the command of the Letters, but more 
nor was therein preſcribed, his Execution ſhould be found lawful , which was 
Repelled as ſaid iszfor the Lords found, that he ought to have craved a Com- 
mand to do the ſame; for albeit he might lawfully done the ſame;if he had 
ſought it, and could not been refuſed , yer not having ſought the (amine, he 
could not do it of himſelf without a Warrant, Ator.Cunninghame, Alter, Hope, 
Nicolſon & Aiton. Hay Clerk. Vid, 2 Feb,1628, L. Kirkconnel con. L, Barn- 
barroch,, 19 March 1628, Lamb contra Blackburn, 


Stuart contra Feuars of Coldinghame, Fankary 25, 1627, 

N an Improbation at the inſtance of Fohn Stuart and certain of his Creditors, 
| who had obtained Heretable Right from him of the Lands and Teinds of 
Coldinghame tor Relict of their Cautionry,and which were Erected to the ſaid 
Fohn in a Barony, and united in his Charter, granted ro him by the King, 
againſt the Feuars of the Lands and Tackſmen of the Teinds of Col4inghame; 
*s ſaid Fohn Stuart being debarred ab agendo by Horning z and the other Pur- 
ſuers who had baſe Rights to be holden of him, being quarrelled in their Right, 
becauſe their Seafin was given at one place,the Lands and Teinds lying far diſ- 
contigue, and which Seafin proceeded from a Watrand of Charter and Precept 
given only by the ſaid Fohn Steuart,not confirmed by the King to them;where- 
a5 it was Alledged, that no Subje& had power to appoint ſuch Unions, or to 
Diſpone Lands to any other after that manner,ordaining a Seafinat one place to 
be ſufficient for all the Lands lying diſcontigue, This Alledgance was Re- 
pelled, in reſpe& of the Union given to the {aid Fohn Stuart,their Author by 
the King, and that he gave it to the Purſuer as he had the ſame himſelf; ſo 
that it was not an Union made by a Subjet, but flowed from the King z it 
being likewiſe Alledged, that the baſe Seafin given to the Purſuers by Fohn 
Steart, to be holden of himſelf, conld not be a Ground to furniſh Action to 
the Purſuers (Fohn Stuarts (elt being debarred by Horning) to call for Impro- 
bation of theſe Defenders Writs, who were Vaſlals of the Lands as he was, 
and that one Vaſſal could not have this Action againſt another Vaſſal, This 
Exception was alſo Repelled, feing this Aion affirmed the other Yaſlals to 
have no Right, bur that the ſame, if any they had, was falſe , and fo their 
Rights falling, the Purſuers remained Proprietars and Vaſlals of the whole 
Lands, Ir being alſo Allegged for Blackader, one of theſe Defenders, that no 
Proceſs ought to be granted againſt him for the Writs of the Lands, for the 
which he was conveened, becauſe his Right flowed from the Earl of Myrray 
Regent, who was his Author, and whoſe Heirs of Provifion, mentioned in 
his Charter of the ſame, 'were not called, who behoved to be found neceſl; 
Parties in this Action tending to eyert his Right, This Exception was allo 
Repelled, becauſe that perſon was called who was Heir of Line to the Earl of 
Murray, and he who repteſented the Heir of Proviſion concurred and affiſted. 
the Purſuit, ARor, Craig, Alter, Be/ſhes. Gibſon Clerk, Fid, for this of the 
baſe Infeftment, 19 y 1630, Dowglas, 2 March 1627, Heirs of the Lord 
Teſter, . For the laſt part, vid, 11 Fanvary 1628, E, Marr, 

Agnew contra E, Caſfils, Fannary 26, 1627. | 

N a ReduRion of a Decreet of Removing, ' purſued at the inſtance of Agnew: 

againſt che Earl of Caſſ;/s, founded upon a Rental of the Lands libelled, 
given by this Earl of Caſſi/s his Good- _- to this Reducers Father, | 4 
Kk4 2 Ss 
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the which the ſaid umquhile Earl received the ſaid Purfuers Father and his 
Bains, Tennents to him in the faids Lands, for payment of a certain Duty par. 
ticularly expreſs'd in the {aid Rental ; and che ſaid umquile Earl oblig'd himſelf 
never to Rettiove the ſaid Agnew, who was this Reducers Father a 
faid is, nor his Bairns from the faids Lands, and oblig'd him to warrand the 
famsro them, tor this was the Tenor of the Writs and in the end of the ſame 
it bears theſe words, by this Letter of Tack ſubſcribed with my Hand z, where. 
by he called the amine a Tack, albeit the _ was. conceived in the Words 
and Tenor of a Renral,receiving the Party and his Bairns kindly Tennents,g+, 
in re{pe of the which Renca), the Purſuer, who was a Baitn,and the eldeſt $gp 
of the Receiver ot the ſaid Rental, Alledged that he conld not have been de. 
cerned to Remove, The Defender Alledged, that the Rental was Set by the 
umquhile Earl of Caſſi/s in anno 1567, to a perſon particularly therein-nam« 
ed, and his Bairns, which behoved now to be found to be expired and ex. 
tin, ſeiog both the Setter and Receiver were deceas'd many years ſince, and 
that Rentals ought to laſt no longer, and the Words adjeRted thereto obliging 
the Setter never to Remove the Receiver nor his Bairns, could not exrend ty 
oblige the Heirs of the Setters, ſeing it was perſonal , for he thereby only ob. 
lig'd himſelt not to Remove - likeas he performed the ſame,for he never Re. 
moved them, but that cannot be found Obligator to biad the Purſuer to the 
Bairns of the Receiyer, the Receiver himſelf, and the Setter alſo being borh 
dead long fince as {2id is. And where it was Anſwered, that the adjection of 
that Word, Rentalling his Bairys, and obliging never to Remove them, behoy. 
ed to work ſomething, He Anſwered, that it did work this to rhem, that if 
the Father, who was the ſpecial Receiver, had died in the Setters Life-rime, 
the moſt that they could have craved was, that the. Setter could not Re- 
move them (o long as helived ; but now he being dead, of no Reaſon or Pra- 
Rique ought it to laſt againſt the Serrers Heir, tor otherways, when chis Bairn 
ſhall bruik during his Lite-time, another of his Bairns may thereatter bruik, 
which he alledged to be againſt Law and PraRtique, This Alledgance was Repel- 
led,and theRental tound ſufficient to ſave the Bairn of the ſpecialReceiver of the 


Rental untemoved during his Life-time, AQor, Alter. Neilſon. Gibſon 
Clerk, Yid, 5 Fuly1625,L, 4itopand the Cafes there cited, 15 March 1631, 
E. of Galloway, 


Cowper contra Williamſon and Bog- miln, Penult Fanuary 1617, | 

| lor Action of Adjudication at the inſtance of a Woman called. Cowper 
againſt i/iamſon and L., Bog-mila, whereby the Purſuer craved a Bond 

of ſome Moneys made to the Detun&t, who was Debitor to the Purſuer, con- 


ceived in manner of an Heretable Bond bearing Annnalrent,to be Acjudged to. 


the Parſuer for atisfying of the Defunas Debr, to whom the Detendercalled 
in this Procels of Adjudication had Renounced to be Heir, as is uſed in theſe 
Caſes, The Zords found, rhat this Bond, and the 7 thereof, could not 
be ctiyed to be Adjudged by this manner of Proceſs of Adjudication, in reſpe& 


that the Defun had made the Bond and Sum therein-contained Movable, by 


making Requifition therefore it his own time, whereby ic was not Herecable ro 
be ſought by Adjadication, bur being thereby made Movable,would pertain to 
the Executors of the DefunQ, and come under his Teſtament, and ſo might 


be Arreſted or Poynded, or it the Execurors of the Detun& ſhould nor Con-, 


firm it, then the Creditor might Confirm himſelf Executor, to the effe& he 


might be payed, and that he might ſeek ſome other way thin by Acjudication, 
AQor, Aion, Alter, M%gill,, Gikſon Clerk, 7X 


Ke 
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Ker contra Baillies of Fedbutgh, Eodem die, | 
I Nan Action berwixt Xer and the Baillies of Fedbwrzh,tor payment of a Debt 
owing to the-Purſuer,through eſcaping of his Debitor out of the Tolbuith 
of Fedburgh,he being there Incarcerate at thePurſuers inſtance,for not paymenc 
thereot, being denunced Rebel, and made Caprive therefore; In this Proceſs 
the Magiſtrats, and every one of them being defired to be decerned to pay the 
whole Debt i» ſolidum ; and two of the Magiſtrats Gompearing, and Alledg. 
ing, that they-ought to be Aſſoilzied, becauſe they offered to prove, that the 
third Baillie being in Office, took the Debitor out of Ward, without know- 
ledge. of the other Baillies z and as healone might Incarcerate a Rebel, being 
charged to do the ſamine,ſo he might alone relieve himzand therefore cum noxa 
caput ſequatur, they ought not to be anſwerable for his Fault, whereto they 
were not acceſſory, at the leaſt they Alledged that he ought to be firſt diſcuſt, 
The Lords Repelled this Alledgance, for they tound, that the whole Magi- 
ſtrats were one Body, and that they ought ro: be anſwerable for the Faults 
committed by any of them in their Office, for the Party might be ignorant 
which of them did the Fault, and therefore thaf they ought to compr there- 
upon amongſt themſelyes, and if any one did the wrong, they had Aion of 
the Law againſt the Delinquent, who ought to be anfwerable to the reſt for 
the Wrong after tryal thereof amongſt themſelves, but that the whole Magi- 
ſtrats ſtood obliged as ſaid is, to the Party, as one Body : But the Lords would 
not ſuſtain the Action and concluſion of the Summons, whereby every one of 
the Magiſtrats was conyeened 7» ſolidum tor the whole Debt, bur fuſtained the 
ſame againſt them asan unite Body as ſaid is-. Actor, Alter. Sandilarnds, 
Gibſon Clerk, "Yid, 10 Feb. 1631, T.ot Iunerneſ, where the contrair ſeems 
to be done, | 
Mackala contra Tennent, Eodtm die, | 
N the Cauſe decided betwixt Thomas Mackala Writer againſt Mr, Joſe 
Tennent, The Lords found, that an Obligation being of this Tenor, viz, 
Where the Debitor mas bound to pay the Sum therein-contained to the Creditor her 
ſelf allenarly in her own life-time, and the Annualrent thereof yearly to the ſaid 
Creditor during that time whereupon Inhibition was Execute againſt- the 
Debitor, and bearing,that the Sum ſhould pertain to the Debitor after the Creditors 
deceaſe, The Lords found, that this Obligation and Inhibition was ceſlable, 
and might be tranſmitted by the Creditor effeRually in the perſon of an Af 
ſigney, and alſo that the Afſſigney, or the Creditor her ſelf might (eek pay- 
ment of the principal Sum from the Debitor, notwithſtanding of the foreſaid 
Clauſe, appointing the Sum to pertain to the Debitor after the Creditors de- 
ceaſe, which Clauſe did not tree the Debitor from payment of the principal 
Sum to the Creditor, or her: Aſfigney,when any of them ſhould ſeek ir, the ſame 
being ſought in the Creditors own life-time, but not being ſought in het life= 
time, it was found that the Executor or the Heir of the Creditor would not 
* have Right ro-ſeek it from the Debitor, in reſpe@ of the foreſaid Tenor of 
the Bond ; and therefore the: Lords found no neceſſity of Caution,to make 
the Money. torth-coming again to the Debitor atrer the-deceaſe of the princi- 
pal Creditor, ſeing ſhe or her Aſſigney might Diſpone thereupon at their plea» 
ſure. Actor, Aiton. Alter; Stwart.. Gibſon Clerk, | ; 


Scougal contra Binnie and others,  Fanuary wit, 1627, 

Nan Action betwixt Scougal and Binnze, and the other Creditors of Patrick 

- Craig, the which Scongat being affigned by the faid Patrick to ſome Debts 

owing to him, for fatisfying of a Debr due 'to him by the (aid Patrick, and 
which Debt of the ſaid Patricks, he inſtantly inſtruted, and thereforercraved * 

| L1 payment 
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* payment of the Debt aſſigned to him; the reſt of the Creditors contended, 
that that. Aſſignation being made by the common Debitor, who is become 
Bankrupt, and being made that ſame day upon which he fled, and ſo done jg 
meditatione fazeztheretore by theA& of Dyvoury, he could not prefer one Cre. 
ditor to another, bur ſeing the Purſuer hath done no Diligence to make him 
be preferred to the reſt of the Creditors, the Afſignation foreſaid could nor 
make him be. preferred, , This Alledgance was Repelled, for the Zords found 
the Puiſuer,being a true and juſtCredjtor, might take payment of his true Dehy 
from his Debitor, and ſo might alſo take an Aſfignation for his payment, 
ſeing no other of the Creditors had done diligence againſt rhe common Dehj. 
tor by Aion or Arreſtmenc, Execute before this Aiſignation, and thatit way 
got qualified that the Purſuer was particeps fraudis with the common Debitqr, 
nor that he was Rebel at any of the Perſons Defenders Inſtances, or at the Horn, 
Acor, Belſhes. Alter, Gibſon Clerk, 


L. Lawriſton contra Tennents, Fodem die, 

N an Improbatien at the inſtance of the L, Lawriſton againſt the Tennents 
of Sonth-houſes,the Evidents made to certain perſons Authors to the Defen- 
ders,being called to be improvenz and the Defenders Alledging that no Pro. 

ceſs ought to be granted againſt theWrits,except the appearand Heirs to the pet« 
ſons whoſe Writs were quarrelled in this Acion,were called thereto, This Al. 
ledgance was Repelled, ſeing the Defenders condeſcended not ſpecially, who 
the perſons were who were appearand Heirs, and who ſhould be ſummoned, 
without the which were condeſcended upon, there was no neceffity toSumman 
them. The like was done before azzo 1619, in an Improbation betwixt the 


E. Winton contra Lo, Corſtorphin, Actor. Mowat. Alter, Scot Clark, 
Vid, 5 March 1630, E.Wigton, 


— 


Roſs contra Blutr, Eodem die. 
N an Action of Spuilzie betwixt Mrs James Roſs and Blair ; The Lords v- 
{tained an Action of Spuilzic founded upon a Tack, which was Alledged 
to want a Duty,becauſe albeit it bear a yearly Duty,yet thereby the Setter had 
diſcharged thatDutyfor ever to theTacks-man,ſeing he allowed it to him tor 
tisfaRion of his Bairns.part of Gear, adebted by him to the ſaid Tacks-man, 


which the Defender Alledged to be alike as it it had not a Duty thereinin-' 


ſert, which was Repelled ; for the Lords found, that this Defender had no 
competent Intereſt to propone this 3 and if the Tacks-man were purſued for 
the Tack-duty by any who was fingular Succeſſor to him who Sett the Tack, 
that Clauſe would not liberat the Tacks-man at the hands. of that ſingular Suc- 
cellor, albeit it might militat againſt the Setter, and his Heirs. Gibſon Clerk, 


Hay contra La. Borthwick, Eodeme die. 

I* 2 Removing purſued by Walter Hay contra Lady Borthwick, the Lords 

found a Seaſin alledged upon for the Defender, being anterior to the Pur» 
ſuers Sealin,& Compryſing whereon it proceeded, the ſame being clad with a 
years Poſleſhon, to be ſufficient to exclude this Purſuit of Removing; albe- 
It it was Replyed, that the Purſuers Right was clad with real Poſleſſion of 
the Lands controverted, by the ſpace of 6 or 7 years 3 and albeit the Defen- 
ders Seaſin was before the Purſuers Right, and that the Defender was a year 
in Poſſeſhon, yet ſing that Poſleſſion was Vitious, the Defender having in- 
truded herſelf therein,& it not being apprehended by anyLegal manner. it cotild 
not bea ground, oy her Right was firſt, at her, own hand to put the 


Purſuer out of his Poſſeſſion, which he had lawfully apprehended by Sentence 


upon his Right; but ſhe ought to have purſued upon her Right, by ſome or- 
dinar lawful Purſuit,and not ſo ſummarly totake Poſſeſſion at her own hand, 


without 
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without lawful Warrand ; which Reply was not ſuſtained, Ador, Hope,Stuart 
& Lermonth. Alter. Nicolſon & Aiton, Scot Clerk. 


Scougal contra Bintie, &c, February 1. 1629, | 
JN an Action of Jobs $Scongals mentioned lt. January, 1627, the Lords pre- 
ferred the Aſſigney made by the Bankrupt, where the Aſiigney had inti- 
mat his Aﬀignation, and intented his Purſuit as timouſly as the other Credi- 
tors of the Bankrupt, who had Arreſted that ſame very day of the Intimation 
of the Aſſigneys Afſignation, and had intented their Aftions als timouſly, the 
Afignation being made before the Atreſtment two days, and the common 
Debitor being Debitor to. the Aſſigney, before the Debt owing to the other 
Creditors, and his Term of payment being before theirs, the common Debi- 
ror not being Rebel,nor charged by Letters of Horning,the time of the making 
the Aſſignation, and the Aſſigney not being particeps fraudis,quia qui ſuun re- 
"cipit non videtur alteri fraudem facere, & 1.C. Qui habet rem ex cauſa lucrativa 
tenetur Credigoribus AGione Pauliana, licet ignoraverit Conſilium frandulentum: 
qui vero rem accipit ex cauſa oneroſa non aliter tenetur Creditoribus,quam ft fuerit 
particeps fraudis, I, pen, C. de Kevoc. que in frand. 


Somervel contra Stirling, Feb, 24 1627, | 

N an AGtion of ſpecial Declarator at the inftance of Lewis Somervel, Dona- 
] tar to the ſimple Eſcheat of L. Edmwiſton, wherein Mr. William Stirling, Do- 
natar to his Liferent-Eſcheat, compeared 3 The Lords found, that albeit the 
Goods and Gear of the Rebe], which he had pertaining to him at any time, 
within. the ſpace of year andday after the Denounciation, would fall under 
the ſimple Eſcheat; yet if the ſame were not gifted, that is, ifthe Gift bear on- 
ly a Di/poſtion of the Rebels Goods pertaining to him the time of his Rebelliongor if 
it bore,a Diſpoſition of the Goods pertaining to him the time of granting of the Gift 
in thoſe calcs the Gift would extend no further, and would not comprehend 
any other Goods pertaining to the Rebel, even which he had within the year, 
except the Gittbear —_ a Diſpoſition of all the Rebels Goods which ſhould 
pertain to kim within the year 5 which Clauſe not being inſert in the ſame, the 
Gift could not comprehend them ; and albeit the Gift wanted that Clauſe, yet 
the Donatar to the Liferent, would not: have Right thereto, but there wasplace 
to the King and his Officers.de novo to Diſpone the ſame again to a new Dona. 
' tar, by way of ſimple Eſcheat z and ſo the Lords found, that this Purſuers 
Gift, which was given in CA»guſt, and bearing ſpecially the Diſpoſition of 
the Goods pertaining to the Rebel the time of his Rebellion, and of the 
ſaidGitt, which was granted within the year,could not extend to that whole 
years Farm, but only to the half thereof, viz. to the Whitſundays Term before 
the Gift, and not to the Martinmaſs term after the Gift, ſeing the Gift was of 
the foreſaid Tenor ; but the Lords found, that the Farms of the Rebels own 
Labouring pertained to the Donatar, by vertue of that ſame Gift 3 and albeit 
the Gift was given in Auguſt, yet that it extended to the whole Farms of that 
Cropt,which were inthe Rebels hands in Manſing, even as if he had died in 
Auguſt, not being Rebel, the ſame would have pertained to his Executors, 


Actor, Hope, Alter. . GibſonClerk, Yid, 25 Novemb, 1626. E. King- 
horn, 14 Decemb. 1621, Mtmath, 


| | Lo. Balmerino contra L, Lochinvar, Eodem die. 
N an AGtion betwixt the Lo, Balmerino and L. Lochinvar, the Caſe thereof 
KL was, that Arreftment being madeat the inſtance of the Lo; Balwerino in the 
hands of the Lo. Burghlie and Demn-miln, of Sums of Money adebted by them 
tothe Lo. Balfour in Freland for ſatisfying ofaDebt owing by him to the Purſuer,,. 
r louſing of the which Arreſtment, Lochinvar having become Cautioner, and; 
2 tne 
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the Debt being declared againſt the Lo. Balfour,for the which the Arrefiment 
was laid on; Now by this Purſuit the Lo, Balmerino purſues Lochinvar,as Cay. 
tioner forefaid, for payment of the Sums Arreſted, as ſaid 1s, and louſed þ 
his becoming Cautioner : And in this Proceſs the Lo. Burghlie and Denn«milg 
are conveened only for their Intereſt, nothing being concluded againſt them, 
but only that it might be tryed,thar the time of the Arreſtment they were De. 
bitors to the Lo. Balfour, and conſequently that Lochinvar the Cautioner ſhoy]q 
pay ſo much as they were then owing; and the L. Lochinvar Alledging,that this 
Order could not be ſuſtained againſt him who was a Cautioner only, while the 
PrincipalParties,in whoſe hands theArreſtment was Jaid on,were firſt diſcuſq; 
and that it were firſt tryed by Proceſs that they were then Debitors to theLy, 
Balfour: This Alledgance was Repelled,and this ſame Order of Proceſs ſuſtain: 
ed,without any neceſſity of other Precognition,or Proceſs,or firſt Sentence a. 
ainſt Balfour and Denn-Miln, ſeing in this ſame Proceſs the Purſuer was a. 
firiced to prove,that they were Debitors the time of the Arreſtment to theLy, 
Balfour, which was found enough, albeit this Summons craved no Decreet 
tobe given againſt them for that Debt, but only againſt Zochinvar the Cay. 
tioner z and found that the ſaid Debt owing by them the time of the ſaid Ar. 
reliment, might be proven either by Writ , or by the Oaths of Burghblie g 
Demnn-miln ; a\beit it was Alledged,that it could not be proven by their Oaths 
againſt Lochinvar, but only by Writ z for he Alledged, that they might cop 
ſtitute themſelves Debitors by their Oaths, but not to burden him as Cantig. 
ner, which was Repelled, in reſpe@ of his truſt, by becoming Cautioner, 
and there was leſs danger in proving by their ſolemn Oaths, than if they had 
granted a Bond thereupon in Writ, which they might more eafily have done 
(if fraud were intended) than to Swear by their Oaths; and the Zords found, 
that Lochinvar could be Decerned to pay no more than the quantity, which u- 
pon their Oaths they ſhould, Depone was then reſting adebted, albeit more 
wasArreſted:And albeit ſome was of the mind, that he ſhould be holden to pay 
the whole Debt Arreſted, ſcing the Arreſtment was louſed by his being Can- 
tioner, whereby he had undertaken the whole Debt Arreſted, and had 
ingaged himſelf ſxo fatFo therein, which was Repelled by the Lords,and found, 
that 1n ſuch caſes of loufing Arreſtments,the Cautioners are only ſubjeR to, and 
in hazard to pay the Sums truly owing at the time of the Arreſtments, albeit 
reater Sums be Arreſted. AGor, Hope, Stuart & Lermonth, Alter. Nicolſon & 
Iſhes. Hay Clerk. Vid, 21 June, 1626, Betwixt thir Parties, and what is 
there noted. 


Stuart contra Feuars of Coldinghame, February 7. 2627. 

FF: this Improbation at John Stzart's Inſtance, whereof mention is made 
Jan, 2.1627. in which the Title of the Purſuit was an EreQion granted 
anno 1621, EreQting the Barrony of Coldinghame to the Purſuer, with an A& 
of Parliament then made in his Favours, Reſcinding all A&s of Parliament 
done before that AR, which might prejudge the Purſuers Proviſion, which 
he had before,to theAbbacy of Cotdinghawe; and the Defenders Alledging that 
the Lands of this Abbacy being annexed to the Crown, anno 1592, They had 
acquired Infeftment of their Lands, by vertue of that Annexation, before this 
Right of EreQion granted tothe Purſuer, and before this A& of Parliament, 
which Infeftment preceeding his Right of Ereion, was ſufficient to exclude 
the Purſuers poſterior Righr, that the ſame could not give him Right to pur- 
ſue this Improbation, or to ſeek Produttion of any other Writs, of the Lands 
contained in the Infeftment foreſaid, made to the Defenders, or their Prede- 
cellors, ſo long as that Infeftment ſtood, and wasnot Improven3 for they As 
ledged that the ſaid Infeftment being prior to the Purſuers Title of | 
| an 
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and granted to them by the King's ajefty;who is Futhor of thePurſuersRight, 
and {> borkithe Parties Rights being ab »nosAmtboxe,and theDefenders firſt,the 
fame was ſufficient to exclude the Purſuers while theſatd Infettment were Im- 
proven, as {aid is, and where the Purſuer dad bimſclf with the Title of the 
AR of Parliament, reſtoring him againſt all Deeds done. before, prejudicial 
ro his Proviſion of that. Abbacys which he was provided to, before-the An- 
nexation of Coldinghamez The Defenders anſwered, that that A& ought not 
to prejudge particular Parties, who were not called thereto; Likeas in that ſame 
Parliament, where that AQ was made, the AQ Salvo Jure Cujuſlibet was 
made, which Provides, that other Parties ſhall not be hurt by ſuch pri- 
vat As. Attour that privat A of Parliament, in favours of the Purſuer, is 
but a gracious Rehabilitation, which cannot extend to prejudge other anterior 
Rights, granted to Parties not called thereto , eſpecially where their ſaids 
Rights depend upon a fundamental Law, wiz. The Annexation of that whole 
Abbacy to the Crown, which could not thereafter be taken away, in favours 
of any particular Partie, to the hurt of another, who had acquired Right, 
conform to that Law, and the ſaid poſterior A being ex gratia, as ſaid is, and 
onlyReſcinding preceeding ARs, lofar as they might be prejudicial to the Pur- 
ſuers Proviſion. to the Abbacy, which he had of the ſame, before the Annex- 
ation; therefore they Alledged that this Proviſion ſhould be produced, other- 
wiſe the A coufd not be reſpeRted, in the Defenders prejudice; and it was 
further Alledged for one of the Defenders, that he had Right from the Heirs of 
the Earl of D»m-bar, of the Lands of which Earl of Dumbar was In- 
feft therein, after the ſaid Annexation 3 Likeas by a ſpecial A& of Parliament 
before the Purſuers AR ot Parliament and Erection the ſame Lands were ſpe- 
cially diflolved from the Crown, and difponed as faid is, whereby they ceaſ(- 
ed to be a part of the Abbacy, and conſequently the Purſuer can have no 
Title nor Intereſt, to-call for ProduGtion of the ſamen; All thir Alledgances 
were Reptlled, and the Purſuer was found to have good Intereſt, by vertue 
of the 1a1d EreG1on, and AQ of Parliament, to call for Production of the ' 
Writs ot ail the Lands, and others contained in his faid EreQion, ſeing the 
faid poſterior AR did reſtore him againſt all other preceeding Ads, done 1 his 
prejudicez neither was he found to beexcluded from this Purſuit, by the pre- 
ceeding Infeftments granted to the Defenders, depending upon the Actof An- 
nexation, Becauſe this caſe in Prelacies, and Kirk Benefices is found by the 
Lords, to diftcr from Caſes betwixt Laicks, in Secular and Temporal Lands, 
where uſually a Right of the Defender, before the Purſuers Right, excludes 
the Purſuer trom ſeeking of Produttion of any turther, while that be Improy- 
en, but in Lands belonging to Benefices it is not ſo, where a Titular or Pre- 
Jat,' or Lord of Ere&ion, who comes in the place of the Prelat, is not de- 
barred to ſeek ProduQion of all Writs, of any thing belonging to his Bene- 
fice, albeit the Party ſhould ſhow a Right given to him by another PrelJat, be- 
fore the Provifion granted to that Purſuer z but here it is to be conſidered; 
that this Purſuit was for ProduCtion and Improbation, and touched not upon 
that point,if the ſaidsInfeftmentsAlledged upon by theDefenders were ſufficient, 
whereby to bruike the Lands, or not, or if the Purſuers Right was better 
than their ſaid Right, which point was not here drawn in Queſtion in this 
Diſput, but reſerved to its own time.. AQor. Start & A4iton, Alter, Nicol- 
ſon & Belſhes., Gibſon Clerk, Vid. July 25. 1623. E. Nithiſdale, penult June 
1627. Fohn Stuart. March 28. 1623. E, Lauderdale. 


| Key of Ancrum contra Heirs E.Louthian, February $8, 1627. - - 

IN an ARQion betwixt Sir Robert Ker of Ancrum contra the Heirs of the Earl 
of Louthian, containing a ſpecial Declarator, and Acceflox to a preceeding 
Ll; general 
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general: Declarator, -and concluding in the Suminons, delivery of aTack,for 
Prodw@tion whereof; one was called as -haver, and who produced the Tack 
' called for. ; The. Lords; nevertheleſ; that the Tack! was produceds! yet becauſe 
the Sunimons concluded delivery, found :that the:ſame ſhould abide conting, 
ation,: ſeing. the. Defenders, who were principal Parties called, declareq 
they. would 'not Compear, Acor. Hope, Alter, Belſbes, Hay Clerk, ' Vid, Nov, 
8.1636: EL; Preftongrange. | it SWEET | 

+ Mcduff contra Meculloch, February 9. 1627. | 

N #'Stiſpenfion, betwixe Miduff contra M*cuboth, againft a Contralt Regi: 
[ ſtratin the Books of an'Infer1or Judge, by the conſent of a Procurator, tor 
one of the: Parties ContraQers, the other Partie neither having ſubſcribed the 
Contra&, nor yet being Regiſtrat for himz The Lords, nevertheleſs ſuſtained 
the Regiſtration, and Charges raifed againſt him, for whom conſent was given 
the other party compearing inſtantly in this Judgement before the Lords, a 
ſubſcribing-the Contra&,and conſenting thatExecurion be granted againſt him, 
ſicklike as if it had been alſo Regiſtrat againſt hitn ab initio. Ador, Ncolſor, 
Alter. Belſhes. Gibſon Clerk. Fid. March 16; 1627, George Bruce, 


Craufurd contra Craufurd and Kniblo, Eodem die, | 

N an Adtion of Double Poynding, at the Inſtance of Malcolm Craufurd, 
who was adebted to another Craufurd the Sum of my Merks, and this 
Craufurd being adebted to John: Kniblo Burges' of Edinburgh in a Debt ; for 
payment of this Debt” K#3blo Arreſts the foreſaid Sum in «Malcolm Cranfurd 
hands, and Malcolm having confeſt that he was owing that Sum to Crasfurd 
this Creditor, but that he had given his Obligation to his ſajd Creditor theres 
upon, a blank in the Name,to be filled up with any PerſonsName,whom his Cre- 
ditorpleaſed to Inſert 5 And that he had underſtood ſenſyne, that there was 
Inſert therein the Name of Andrew Craufurd of Baidland, who being called to 
this doudle Poynding, the Suſpender is content to pay to any of the Parties, 
who ſhall be found to have Right, and Baidlavd Compearing, and Alledg- 
ing that the Sum ſhould be found to pertaintohim, becauſe his Name was In- 
ſert in the Bond ; for albeit he had neither Borrowing nor Lending with this 
Suſpender, yet ſcing his Name was in the Obligation, and that nothing Inter- 
veened which could prohibit Craufurd, to whom the Sum was owing truly 
to fill in his Name,nor to have given the Sum to him, albeit it had been filled 
ap with the Creditors properName, therefore he ought to be preferred; Kniblo 
on the other part contended, that the Suſpender confeſling, that the Sum 
was due and proper to his Debitor, albeit theBond was blank, and that he had 
Arreſted the ſame as his Debitors Money, in the Suſpenders hands, at which 
time of theArreſtment theBlank was yet unfilled up,that then it was hisDebitors 
Money ftill,thereafter the filling up of another PerſonsName in theBlank by his 
. Debitor, after the Arreſtment which affeRed it tohim, cannot prejudge him, 
which filling up. fince theArreſtment ke offered to proveby theWitneſles Inſert 
in the Bond. The Lords found, that after the Arreſtment, nothing could be 
done. to the prejudice of the Creditor Arreſter, by filling up thereafter of a 
Perſon in the Blank, by him who was the Arreſters Debitor3 and ſo the Lords 
found the Arreſters Alledgance Relevant, that'ſince the Arreſtment Baidland's 
name was Inſert therein, but found that the ſame was only Relevant to be pro- 
ven by -Baidlard's Oath, and not by the Witneſſes Inſert therein; for they 
could not take away the Obligation from Baidland by Witneſſes, but by his 


own Oath.and this being ſo proven.The Lords found, that Kniblo ſhould be pre5 


ferred 3 butif it had been Alledged that the Bond,albeit blank,had been really 
delivered to Baidland before the Arreſtment to his ownufe,” that would: = 
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been found Relevant againſt the Arreſter, and the Inſerting of his Name there- 


in fince the Arreſtment would not have been enoughto prejudge him thereof, 
Adore. Belſhes, Alter. Mowat, Gibſon Clerk, 


Donatar of Starts Liferent contra Debitor, February 10, 1627. 
| N a ſpecial Declarator of a Donatar to the Liferent of John Stwart of Colding-. 
hame againſt a Debitor, The Lords found no neceſſity to proJuce the Horn- 
ing in the ſaid Declaratorgafter the general Declarator, albeit that he Alledg- 
ed, that the Horning ought now td be produced to him, that he might ſee the 
ſame, and oppone againſt it, which Alledgance was Repelled. Ator. Craig- 
Alter, Belſhes, Gibſon Clerk, 


Roſs contra Roſs, Februayy 13. 1627. 

N an Aion of Roſs contra Roſs, whereby the Purſuer craved a Minut, 

and Note of an Inftrument of Reſignation, Written upon the back of a 
Frocuratory of Reſignation, made in favours of the Purſuer, and which Minut 
was written by umquhile Job Roſs Writer, to beextended, and put in Form, 
as if the Writer had been on Lite, and had Extended and delivered the ſame 
in Form to the Purſuer, in his own time, at the leaſt,to hear that Minut tran- 
ſamed, and the Tranſumpt thereof Extrafed by the Clerk of Regiſter, and his 
Deputs, and to beals forceable, asit it had been Extracted by the Nottar,and 
put in Form in his Lifetime z In this Proceſs the Party, who ſubſcribes the 
Procuratory of Reſignation was livinggand called;and compeared not;thisSum- 
mons being adviſed with theLords,the firſt part ofthe defire thereof was refuſed; 
for the Nottar being dead, they found thatnoother could Extend the ſame 
But that Part anent the Tranſuming of the Minut, as it bore, according tothe 
Tenor thereof, without alteration, was ſuſtained, as it was written by the 
Nottar, AQor. Nicolſon, the other Party being abſent, Hay Clerk, 


E: Linlithgow contra Menzies, Eodem die, 

N an Action of Spuilzie of Teinds, by the E. Linlithgow againſt Menzies of 
Culterawis, The Lords found an Exception Relevant to Elide the Spuilzie 
proponed upon payment made by the Defender, at command of the Cham- 
berlain, to the Purſuer, tothe Miniſter of the Parochin, of the old Duty, the 
Year lybelled, which was in uſe to be payed to the ſame Miniſter, for the ſame 
Teinds, the Years preceeding, at command of this ſame Chamberlain, he being 
ſtill Chamberlain, the ſame Year lybelled, which was found Relevant, not- 
withſtanding that the Purſuer Replyed upon an Inhibition, execute the Year 
immediately preceeding this Year lybelled , And which he Alledged, did in- 
terrupt the Alledged ule of payment, notwithſtanding whereof the Excepti- 
on was found Relevant, ſeing there was no Inhibition execute this Year con- 
troverted z neither was it found necefſar tothe Excipient, to Alledge that the 
Chamberlain had warrand fromthe Purſuer to appoint the ſaid payment, or 
that 1t was made of the Purſuers Allowance z For the Purſuer Replyed, that 
without that were Alledged, it could not be ſuſtained, that the Chamberlain 
might more prejudge his Maſter in aSpuilzie,than he might prejudge hisMaſters 
warning, by receiving of Datie after the ſame, without the Maſters allowance, 
which was Repelled, and the Exception ſuſtained, #t ſapra. ARor. Stwart, 


Alter, *- Gibſon Clerk. Vid. Feb. 22. 1628, Lo, Loutlon. March 23, 
1622, Lo, Gairlies, | NC | 


| Samuel contra Samuel, Eodemt die, 
N an Action betwixt Sazznel and Samuel, for payment of a Tack-duty con- 
tained in a Tack Set by John Forreſter, Heretor of the Lands Sett in Tack, 
and which appointed the Duty thereof-to be payed to the Purſuer, being a * 
Creditor to the Setter, and which Duty*was-payed divers years of the Tack* 
Ll 4 to 


4 
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to the Purſuer 3 The Heretable Right of the Lands being thereafter within the 
years of the Tack, Compriſed from the Setter of the Tack, which Compriſer 


compeared in this Proceſs, viz. the Lo, Corſtorphin, and claimed the Duties 


of the Tack to pertain to him, by the Right of his Compriſing of the Lands , 
the Lords found, that the Comprifer had Right to the ſaid Tack-duty of the 
years fince his Compriſing, and not this Purſuer, notwithſtanding that the 
Tack expreſly bore, and appointed the Duty to be payed to him3 and albeit 
it had taken <ffe@ by Poſſeſſion; for a)heit the Compriler,, during the ſpace 
of the Tack, the ſame being Sett, as ſaid 1s, before the Compriſing, could nat 
remove the Tacks-man, yet he had Right to the Tackeduty, ſeing the Setter 
of the Tack could not appoint the Duty to be payed to no other perſon effe. 
Qually, ſo asit could laſt longer than he himſelf remained Heretor, and hig 
Right being Compriſed from him, the Duty could not pertain to that perſon 
to whom he had appointed the payment thereof to be made, aſter his own 
Right was taken from him. This Cauſe being thereafter called 27 Feb. 1625, 
the contrair hereof was found, and the Tack-duty found due to bim,to whom 
the Tack wasappointed to be payed; which was de ove done over again in 
favours of the Tacks-man and Purſuer, Actor. Stuart. Alter, Huy 
Clerk, Yid, 13 Decemb, 1628. Huntleycontra Hume, 11 July 1625, Wallace 
contra Harvie, 28 Novemb. 1635. WMoriſon, 


Kneeland contra Paillies Relic, Eodem die, 

| an Aion for theRegiſtration of aBond by oneKneeland againſt the Reli 

of Baillie, who was Maker of the Bond 3 ſhe being conveened as In- 
tromiſſatrix with the Defun3s Goods, The Lords ſuſtained the Attion againſt 
her as [ntromiſlatrix, notwithſt2nding that ſhe Alledged, that there was Exe. 
cutors Confirmed to the DefunR, long before the Intenting of this Cauſe, ſe. 
ing the Bairn was Confirmed Executor, and the Teſtament was given up by 
her ſelf; and that ſhe made Faith,and cauſed find Caution in the Teſtament,& 
that the particulars whichwere condeſcended on, to have been intrometted with 
by the Defender, before the ſaid Confirmation, were not given up in Teſts 
ment 3 which neither being given up, nor Eeked fince, diſcovered a Fraud 
upon her part,and ſo theA&ion was ſuſtained againſt her hoc nowine,& found it 
not neceſlary to put thePurſuer to take a Dative ad omiſſa: Alfothey found;that 


the ſaid Intromiffion being proven againſt her,it ſhould import Decreet againſt 


her, as univerſal Intromiffatrix, and for payment of the whole Debt, and not 
to that effeQt allanerly, to make the Goods intrometted with forth-coming to 
the Purſuer pro 8anto, for payment fo far as the ſaids Goods would amount to; 
but thatalbeit the ſame couldnot fatisfie the whole Debt, yet that ſhe ſhoulg 

pay theſameas univerſal Intromiſſatrix , in reſpe@ of her forefaid fraudulent 
_ omiſſion to giveup the ſame, Ator. Alter. Sandilands, (Zibſon Clerk. 
Vid. 18 March 1624. BarbaraCant, and the other Caſes there cited. 


| La. Borthwick contra Vaſlals, Eodem die. | 
IN an Improbation atthe Lady Borthwicks inſtance, __ the Vaſſals of the 
Lo. Borthwick , The Lords found, that the Certification granted againſt 
the Writs not produced, Decerning the ſame to make no Faith for nat pro- 
duction, could gono further than the Purſuers own Intereſt, which was her 
. Infeftment of Liferent,and therefore reſtricedthat Certification,that the Writs 
ſhould make no Faith againſt her, to be any impediment to her to bruik the 
ſaids Lands during her lifetime allanerly ; and found that albeit the faid Certi- 
fication was ſo granted againſt the foreſaids Writs, in her favours, - as Liferen- 
trix, yet that the ſame ſhall not be profitable to work. in favours of the Fiar, 


or Heretor of the aids Lands, but that notwithſtanding thereof, theſe fame - 


Writs 
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Writs might be uſed againſt the Heretors, and ſhould not be prejudged by 
that Certihcation, in caſe he ſhould ever claim any benefite thereby,ſeing they 
were not Decerned ro make no Faith at his inſtance, In this ſame Proceſs al- 
| ſo the Lords found, that where a-perſon who bath acquired Right. ex titnlo 
particulari from a ſtranger, to any Lands, and calls for ProduRion and Impro« + 
bation of Writs made by that perſon, Diſponer of the Land to that Purſuer, 
'as ſingular Succeſlor to him, and calls alſo for Produttion- of the Writs made 
by this Acquirer, and Purſuers Father, Good-ſir, Grand-fir, and others his 
Predeceſlors, to whom he may be Keir to the perſons called in that AQi- 
on, before the time of the acquiring of his ſaid Right from the ſtranger ex 
titulo ſingulariz yet hoc caſu ſuch Ations ought not 'to be ſuſtained, except 
the Purluer be Heir to his Father, or to that Predeceſſor- who preceeded im» 
mediatly the time of his acquiring of his ſaid Right, as ſingular Succeſſor to 
a ſtranger, and from whom the Rights are Libelled ro flow, which he quar- 
relsz neither was it ſuſtained, tho it was Replyed, that the Father of the fin- 
gular Succeſſor in the Right of the Lands was Infeft therein, and ſo he had 
reaſon to call for produQtion of Writs made by him, except he had alſo Ecked 
thereto, that he was Heirto his Father, who was fo Infeft 5 and conſequent- 
ly this Purſuit moved by the Lady Borthwick, upon her Huſbands Right of 
Liferent made to her by him,who had acquired his Right from the Earl of Lo- 
thian, who had Compriſed the ſamine, and whereby he became ſingular Suc- 
ceſlor, and whereby the courſe of his Succeſfion to his Predeceſlors and Pro- 
genitors in theſe Lands was interrupted, was not found a ſufficient Title, nei- 
ther to her, norlter Huſband, ifhe himſelf had been living, and purſuing this 
Improbation,for improving of the Writs made by his Father, except he-had 
been Heir to his Fathers Albeit it was Replyed, that his Father was infeft in 
the Lands, ſeing the Compriſing deduced againſt the Purſuers Huſband,as law. 
fully Charged to enter Heir to his Father, and for his Fathers Debts, was an 
Interruption of the courſe of his Succeſſion in his Fathers Rightgy# ſupra. Aor. 
Nicolſon, Alter. Hope & Lermonth. Hay Clerk. Vid,14 Fuly 1626, Sir John Ha- 
milton, 5 Maych 1630. E. Wigton, 


Pyrnon contra Ramſays Executors, February 14. 1627- OE 

N an AGtion at the Inſtance of one Pyrnoz a Frenchmgn, againſt the Execu- 
tors of umquhile Patrick, Ramſay, for payment of certain, Wines ſent to the 
ſaid umquhile Patrick by the Purſuer, conform to a Letter. written and ſent 
by the {aid Patrick tothe ſaid French-man, giving him Commiſſion to buy the 
ſaids Wines to his uſe, and toſend them to him, The Lords found that the Pux- 
ſuer could not have Aion upon the ſaid miffive Letter, containing the ſaid 
Commiſſion, except that he proved that the whole body of the Letter was Ho- 
lograph; and tound it not ſufficient, that the ſaid Purſuer offered to prove 
that the Subſcription thereof was the ſaid umquhile Patrickshand Write, except 
it had been proven alſo,that the whole body was Written by him : Neither was 
it reſpeted that the Purſuer contended, that there was no neceſfity, that the 
ſame ſhould be all Holograph , being truly Subſcribed by him, and that be 
might cauſe any other Write. the ſame by his Ditement, . otherwiſe no Write 
ſhould have Faith, betwixt Fa&or and Merchand, except that the ſame were 
Written by the Parties own Hand,which were a great inconvenience, tending 
to take away all Trade and Credit betwixt Merchands and FaRors, for mapy 
times Merchands that cannot write well, will dire& Letters to their FaQtors, 
and will put to their Mark to theLettersz and. it were hard that ſicklikeLet. 
ters ſhould not be Warrand to them that anſwers them , ſpecially where the 
Wares written for are truly ſent and delivered, conform to. the defire of the 
Letters, dsin this caſe a WORre the delivery of the Wines Wy 
m _ for 


for by the Letter, and the price whereof was now acclaimed, was offered to 
be proven by the Ticket of Entry written in Buydeanx , and Subſcribed by the 
Skippers, in whoſe Shipsthe Wine was Tranſported, and by Tickets of Entry 
of the ſame Wines in the Cuſtom Books of Zeith, Subſcribed by the ſaid Pa. 
trick Ramſay, and by the Obligation given and Subſcribed alſo by the ſaid Pa- 
trick, obliging him to pay the Cuſtom for the {aids Wines, wherein he granted 
that the ſame was Entred in his name, and to his behove, all which the Purſy- 


er contended,proved the Defunas Receipt of the Wines, ſo that there was no 


neceſliry to prove the Letter Holograph. All which was found by the Lords 
not to be ſufficient,to produce this Attion for the prices of the Wines, except it 
were proven,that the wholeLetter was Holograph,which they found neceflary tg 
be proven, otherwaysthat the Purſuer had no AGion in this Proceſs : Alſothe 
Lords found that the Purſuit made at the ſtrangers inſtance, could not be Sy. 
ſtained, being purſued in his own name, henot being preſent, without aPro. 
curatory were made by him, and Caution were alſo found derata &c. which 
Procuratory andCaution they ordaind ſhould befoundi##ngreſs litis,beforethe 
Defender could be compelled to Diſpute 3 and found it not ſufficient that Cay. 
tion was offered before Sentence , or when LitiſconteFation ſhould be made. 
AdQor. Nicol & Belſhes. Alter. Hope & Lermonth, Gibſon Clerk. Fid. Februcs 
ry 9. 1628, Gerard Kirkbead, July 12. 1632. betwixtthir parties. 


E, Caſſils contra M<martin, Feb, 15, 1627. 

N adouble Poynding at the inſtance of Earl Caſſils againſt one M<wartin, 4n- 
drew Cowper Writer, and Schaw of Grinock, who had all Charged the Eatl 

to receive and Enter them in certain Lands, which they had Compryſed from 
the perſons Charged to Enter Heirs to umquhileJobr: Crawfpord ofSkeldoun,their 
Debitor,and which were holden of theEarl}TheLords found Andrew Comperand 
Schaw of Grinock's Compryſings to benull in this Double-poynding etiams ope ex- 
ceptionis, withoutReduCtion, becauſe after theSentence given againſt the Daugh- 
rers of the ſai umquhile John Crawfurd, as lawtullly Charged toEnter Rers 
recovered at their inſtances, there was not a ſpecial Charge Execute by them, 
Charging the ſaids perſons, againſt whom the ſaid Sentence was given,to Enter 
Heirs particularly to the Lands Compryfed, without the which ſecial Charge, 
and that the ſame had been Execute, and raiſed after the ſaid Sentence: The 
Lords found that the ſaid Compryfing could not be Deduced, neither was the 
faid Compryling Suſtained, albeit the Parties Compryſers Anſwered,that they 
had uſed aſpecial Charge before the Compryſing, which they alfo produced by 
and attour the general Charge to Enter Heirs, whereupon the Sentence pro, 
ceeded, becauſe that ſpecial Charge was Execute, and raifed alſo before that 
Sentence, which the Lords found: could not be a Ground whereupon the ſaid 
Compryling could be Deduced, ſeing it owght to have been Execute, as (aid 
is, after the Sentence, and before the oapeyiing, as the inviolable Uſe and 


Cuſtom is in the like caſes ; for that ſpecial Charge i a part and ape 47-156 


for the Execution of aSentence,and ſo cannot preceed the Sentence,therefore 
the Compry liags following thereon were found null, at fapra. Adtor. Nicolſon, 
M<martin per Miller, Alter. HayClerk. Yid,betwixt thir parties, Februa- 
ry 24. 1629, & January 29. 1635. L. Balnagonn. 


Cunninghame contra Roſſe, Eodem die. 


N a Suſpenſion of William Cunninghame againſt John Roſſe, who being Albg-. 


ney made by Mr, Matthew Crawfoord, had Charged the faid Viſiam tor pay 
ment offome Money adebted by him to the Cedent,for the price of ſome Lands, 
Nog from the Cedent by the Suſpender,and which he Alledged in his Sul- 
penſion he had lawful cauſe to retain againſt theAfagney;ſeing the Cedent | aa 

On -« 
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reaſon of his ReduRior )' ſeing in effeR be bein obliged of the Law, by this 
ery Bow. of his Fathers, he could not ſeek ReduQion, and: fa 
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beit the Defender Alledge 
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Lo, Sewpil/ contra Blair, Feb. 26,1627. 
'N an Action at the inſtance ofthe Lo. Sempill, againſt Blair of Baloe, for 
4 ment of the Blench-duty of a Stone of Wax,and a Pound of Pepper, for 


t contained in hisInfeftment, acclaimed by the Purſuer as Heir to 
his Father, who,was Infeft in the Lands, and to whom the ſame was unpayed 
diyers years in his lifetime, The Lords would not ſuſtain this Purſuit for the 
years owing to the Purſyers Father,albeit he did (hew that hisFather was Infeft, 
and that hewas Retoured Heir to him, but ſuſtained the ſame Purſuit alla- 
vecly, for the: years fince the date and time that the Purſuers ſelf was Infetin 
the Land. Itewv, In this Proceſs the Lords found, that where Infefrments are 
granted of Lands, for payment of a Blenſh-diny thexein contained yearly, with 
this Clauſe; as.uſe is jn many Infeftments of this Tenor, vis. Si petatur tantum, 
pro axpi alio onere, 8c, That albeit the Clauſe bear not that word, #avtum, 
bue only ſ# petatur , In ſuch caſes, that the Vaſlals cannat be conveeried by 
their Superiors, far payment of the ſaid Blenſb-duties, except that the Supe, 
rior make Requiſitign to the Vaſlals yearly, cither befare the Term of pays 
ment, preſcribed by the Infettment, or upon the very day of the Term for pay. 
ment of the famine; 3nd if the ſame ly over thereafter ape year,or moe years, 
no Requiſition being yearly made to pay the ſame upon ilk Term, or before 
the Term, to pay at the Term, as (aid is 4an;fuck. caſes, that the Superige 
ſhall never be heard to purſue his Vaſlal thereafter far payment thereof, in 
reſpe of the ſajd Clauſe fepetatyr,whichaſtrias the Superior to an yearly timguy 
Requifition ; And the Lords found, that the Blenſh+duties were not. adjetted 
as any profitable, Rengs to the Superior for the Lands 3, as in the inſtances fax 
paying of "White or Red Raſes , but was adjected gs 1zahces of the 
upetiority, and ought not tobe regarded as in Feu-Infefiments, which had 
Amun Canoneys pre Jay le and found that thir Blenſh-ducies were to be rg- 
ſpetted as perfonal. Annual Preſtations,' as of Seryices yearly, which if they 
were fiot required yearly t0. be done, as in Leading of Corn or Hay io Has 
veſt, orLeading of Peets after theſe years, they could pat be craved, Thelike 
was done 18. Pamuary 1611- Betwixt the Biſhop of St, Apgrews and one Gal 
loway. ARor. Hope & cMowat, Alter, Cunninghame & Scot, Gibſon Clerk. Vid. 
Penult. Jan. 1624. L. Carnouſce, | 
z.T Ki Lo, Colvil/ 2 Fore H og ge-ar be y EY 4 
| a Syfpention of the Lo. Colviff againt . Waſte was Re» 
| fidenter and dwelt with his Fainily ta Pezan in. Frances, and who as Ser- 
ved and Retpur'd Heir to his ſaid umgyhile Fathers, crayed Payment of an 
ualrerit qut of the Lo. of Colills Lands, wherein his faid Fatber died lafett, 
_—_ | inf hy ian Herd Sifterto the aid. Mr, Welter, who was Retgured, 
rto her Father, in the ſame Annualrent, alſo, befors the ſaid Mr, Wohers 
tour, -4nd who had thexeupop obtained two Seareaces before the Large, 
oft "the Suſpenders, at 6 1h: Berber ad Sik craving. the Right 
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neceflicy of Reduction , and found that he ought ro be Anſwered in this 
Right; har if be was Excammunieat, His Right would Accrefbe and pertum 
to the Kiug, ad not'ts the Sifter, co uſu. Aoror; Privaroſe Be Bruce, Alter: 
| Gibſon, Clerk, Vid. 14. Decem, aveſe Mg contra Im Feb. 
10.1636, Murray, $e.92, 1632. Murehead. | | 
'  Liwſen contia eſo, m7 tie.” wit 
Nan AQion at the inſtance of Zowſon Pug - woman in *}F Latal. 
forpayment of a Sum contained ih an Bngk -Bond,made by Deke 
tothe Purſuers nnmquhile Hasband who was Cirizeh of Londen, and which ood 
Purſuer claimed, as Execytrix nominate ro her Hmband by a Teſtament. con». 
firmed in London, .T he Lords ſuſtained the Aon at the inſtance of the (aid 
Execucrix, and her Procurators confticute by her, 'ro purſue ppan that Bond 
and Teſtament, albeit there was no ſpecial Invenrar given up, nor contained 
in the (aid Teſtament, che Purſner proving that the Form ol. England was tq 
Conficm Teftaments in that manner, and that the ſame would furniſh jrrwors 
to the Executors of che Defun&t a gal their Debicors, albeic no 1 
Invencac,nor particular mention of the Debt acclaimed were ih chat Teflament, 


the Purſyer wing the Bond to qualtfie the Debr, and that, ſhe was 
confirmed Executrix to the Detun'; 'which rhe LZorgs. found ſufficient 


being proven, or otherwiſe they ſaſtained the Purſuir, 'the Purſyer Þ 1A 
Caution to warrand: the Defender of this Debr'at *} Hands "ig might claing 
the Game from him; the option of 'the which two, vs, 0 prove the 
Cuſtom, or to find. the Caution.\they gave''ro- the Pat! & that 'one 
of them ſhould ſuffice to ſuſtain' rhe AQion, and this 2p Yeftanieny 

was ſuſtained to produce this Aion at-an Engliſh-womans inftznce'in this 
Realm , albeit it was Alledged, that no Writ could” produce Aion in thi 

Realm, which diſleaced from the Form of Writs allowed and requited by 'the 


Law of the Kingdom: where the Purſuit was made, which A Repelled; Cay+ 


tion being found vr ſupra. Actor, Mewar, Alter. Zermonth, Hay Cittk: Vide 
9 Decemb. 1623, Col, Henderſons Bairns, ' 


Simpſon contra L, Balzonie, Eidem He! Wu | 

N'a Transferring at the inſtance of David Simpſon Fey of Dyfert again 

the Laird of Balgonie, as Heir to' his Father, "The Lords found a Service 
produced to vetifie the Detender to be Heir, to be ſufficient, albeit it was not 
R etoured to the Chancellary, ' becauſe ir was uſed to proye ps[fv?; and al 
found the Exceptionagaiaſt the famine to be Relevant weſt , Without + 
duQiop gx any other Proceſs, but robe received as a Nullity by of 
ceptien vis. thas the. ſame was nall, being a Service done in his 
without eonſear of his Curators, he then having Curators y which cw 
wy Neyeors Pe. Bas {; albeie/it was Alledged, that it; was 4 ks 
which qught.not- Reduced;! becauſe it way done to his Vt 
Loma perſonal eh np therime of the Service, which*w 
_ +, - Alteti 6icon,' BgjQlerk. Fid. 7 Deromb. 1621, c2 > '1 
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fore the ſaid Aion being for Subſcribing;thar part ot the ContraQ, whereby 
Mr, Fobs is oblig'd to pay the yearly Duty ſpecified in the Contra for her 
Tetrce ; the ſaid Mr, Fobn contended, that feing ſhe had not ſubſcribed the 
ſame, he had place for Repentance, and needed not 'to (ſubſcribe the Contract, 
to be thereby oblig'd to pay the Terce-duty,but might lawfully Refile, This 
Alledgance was Repelled, ſeing Adam Bothwel, albeit in that Clauſe he was 
nominate only Conſenter with the Lady Tercer, yet he. was repute a princi- 
pal , in reſpect at the beginning he was: named a ſpecial Party-Contracter, 
torall Right which he had to the Landszand ſeing he did ſhew where the Eady 
Tercer had diſponed her Right to him, before ghar Cqatract libelled, ro whom 
he was oblig'd ropay that ſame Duty, which Mr. Fob» was oblig'd to pay to 
her  zad ſeing he had ſubſcribed; the {aid Contract, theretore the Lords found, 
that the ſaid Ade Bothwells Subſcription was ſufficient to. inforce. Subſcription, 
and alſo Regiſtration againſt the ſaid Mr. Fohn, to the effect he might relieve 
the ſaid Adaw: of paying of the (aid Duty ; and, they ordained the ſaid Adam 
ro Diſpone the ſaid Ris t of Terce to the ſaid Mr, Fohn, in any lawful min. 
ner he pleaſed, beſide and atter the Diſpoſition contained in the Contract, .and 
ſo ſuſtained the Action, albeit the Tercer had not ſubſcribed the. Contract, 
which they found not neceſſary,nor to be any, impediment t6 liberate him from: 
Sabſcriprion, Attor. Lawtie, Alter, Stuart. Gibſon Clerk, 
PS .... Wilſon contra, Lindſay, February 17. 1627, f 
N an AQion. of W:!ſox againſt Z5dſoy,for Removing trom a Waſte-Ground 
L and ſame. Lime-Pors and Houſes: The:Lords Repelled an Exception pro- 
onef upon the Defendersown Inftettmert of theſe ſame Lands, and his Au- 
thars Inteitment likewiſe ſtanding clad with 40 years Poſſeffion, - becauſe the 
Purſuer qualified amore pregnant Poſſeſſion in his own Perſon of theſe fame 
Lands, by Setting of the Houſes, and receiving.yearly Mails therefore, ind by 
HarKing of his Skins in the ;Lime-Pot continually, and ſpreading and drying 
them upon the Waſte-Ground without Interruption;. which the Zorgs ſuſtained 
in fortification of the Purſuers Right, to produce Removing againſt the Exci- 
pient in this ſame Judgment, without neceſſity of any Reduction of the Exci- 
picnts Right, Alter, Craze, Alter, . , Gibſon Clerk, Yid, 2ued ſequitur 
it William Dowglas Caſe, % 18 Novemb, 1624, L. Lage: \ p 
"4 - , +. ».-. Dowglas and Stuart contra! Tennents, Fodem die; - + 
I N a Removing of, Willigm Dowglas ad: Fobn Stuart again the Tennenrs of 
2 Aymouth.and Coldinghame, an Exception being proponed by Hume of Nyn- 
wels upon his. Heretable Infefrment,- as Heir. to his Goodsfir, who was In- 
feft as Heir to, his, Brother, who was Infeft by: the Laitd of Bamff, who alſo 
. was, Infeit and'in.Poſleffion- conform thereto, theſe 40 years by-paſt; This Ex- 
.Ception. was Repelled in this. Judgmenr Poſſeſſor, becauſe the Defender Alledg- 
ed; nor, that either his own, nox,any-. of his Predeceſſors; Infeftmerits-were con- 
firmed,: the.ſame being Kirk. Lands z. and-it was Repelled,/ where the' Excipi- 


Y 


eat Alledged, that in this Judgment he oughs, net to. Diſpiite upon the vali- . 
ter ſo long Poſſeſſion... Actor, Craig.& Stuart. 


dirty of his Authors Right, | 
. Alter, Nicol, & Pele 'Gib/op Clerks 734. the, Cafe preceeding,& Penis 


«Fannary 1628, Fobu Sthart, me) © 49 anidie tn: 

. bs . Gordig, contra . - ,.. February 20,1629 09 10267» 
T Nan Action of Adam Cardin Liriter againſ > © for-cht Mails and Du- 
| ties of a Tenement, wherero he haq Right by vertue ofa Compryfing and 


The Lorgs pieferred che Compryſer,” Infeft as ſajdis,/ to the 'T+ 


efrmenc. following thereupon, the Defender clothing/himſelf with's Tack | 
Steal Serro himb oy oerabena ads winoaby -, 
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becauſe the Tack was Set after the Gompryſing deduced, which could not be 
done in prejudice of him, who had Compryſed the Land from the Setter of 
the Tack before the ſerting thereof z neither was this Duply reſpected, that 
the Compryſing was deduced for a ſmall Sum;far within the wotth of the Lands, 
and ſo that the Defender Alledged, that the Tack and his Compryfing mighr 
both ſubſiſt, his Tack being Set to him until the time the Sum adebred to him 
by the Setter was payed, for payment of the Duty therein-contained, and the 
Land Compryſed being far more in value and worth than- both the Parties 
Sums ; ſo thar it were againſt Equity to prejudge the Excipient of his Sum, 
which he could never have, if his Tack ſhould be made unprofitable to him 
which was Repelled, ſcing it the Compryſing was for a little Sam, another 
Creditor might eaſily Redeem the Land, Actor, Kay. Alter, Gibſon 
Clerk, 


Biſſet contra Riſſet, Eodem die, 

| be an Action of Biſſer againſt Biſſet z The Zords ſuſtained the Purſuit at the 

inſtance of an univerſal Legatar, nominate in the Defuncts Teſtament, a- 
gainſt rhe Intrometror wich the Detuncts Goods,which were ſpecially acclaim- 
ed, as coming under the Legacy ; and Repelled the Exception proponed for 
the (aid Inttomertor, whereby he Alledged, that no Action could be ſuſtain- 
ed-againſt him as Intromettor, ſeing there was Executors confirmed to the De= 
funcr betore the intenting of this Purſuit, againſt whom the Legatar had on- 
ly properly Action competent to him, and which Executors had only proper- 
ly Action againſt the Intromettors, and not the Legatarsz for he 4lledged, 
thac albeic of the Law, Legatars had rei Yindicationem, yet this is not Yin 
dicatio yet Legate, tor Vindicatio eft corports alicujus certi, for the which this 
Parivit is not made, being for Sums of Money, which are ſought, not Yind:- 
cation? [ed Condiftione : which Alledgance was Repelled,ſcing in this Purſuic, 
alde:c i656 Tacrometcor was conveened to make payment, -yet the Executor 
confrine:! was alſo called z and becauſe in this ſame Proceſs, the Purfuer de- 
fired a Contact made betwixt the Executor and Intromettor to be Reduced, 
beezu.c thereby tliey had divided the Detunts Goods betwixt them, and ſo 
hid p:.juaged the univerſal Legatar, who thereby had the only. Right theres 
th, This Aﬀtion for Reduction of that ContraRt was not Suſtained, thereby 
to i:!eid the ſtrength thereof, that each one of the two Parties ſhould not re- 
main oblig'd to others, conform to the Tenor thereof, they being Majors the 
time of the ContraQing z but the Lords Suſtained that part of the Summons, 
wheteby the Purſuer deſired it to be declared,that the Purſuer who was a third 
Party ſhould not be prejudged in his Right by any Deed done betwixt them, 
Actor. Nzcolſon, Alter, Mowat. Hay Clerk, Fid, 4 Feb,1623, L.Balnamoon 
contra L, Balcomy, 10 March 1627, Forreſter, | 


Duke of Lexox contra Cleiland, Eodew dic, _ | 

| þ an Action of Transferring at the inſtance of the Duke of Lengx, as Ex- 
ecutor to umquhile Z/-ze Duke of Lenox bis Father,and alſo as Executor 

to Lodovick Duke of Lenox his Uncle againſt Sir Fames Cleiland, for Tranſ- 
terring of an AR of Litiſ-conteſtation in a Proceſs Intenced by the ſaid um- 
quhile Zſ-g as Executor decerned to the ſaid umquhile Lodovick againſt the 


ſaid Sir Fames, The Lords found, that ſeing E/me was Executor decerned to 


Loaovick, and that he died pexdente lite, and ſoxhat Debt purſued for was not 
Execuce,therefore that thatOflice of Executry to Lodowick which was in E ſmre's 


perſon, became extin& by Eſme's deceaſe, and that the Purſuer as Executor to. 


Eſme could. not ſeek Transferring of that AQion, and as Executor to Logovick 
hecopld not ſeek Transferting, becauſe.no: Aon was purſued at.Zodepict's 
Mm 4 inſtance z 


- 


- 
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inſtance z and ſo albeit the Purſuer was EXecutor to both, yet that he had ng 
intereſt ro ſeek Transferring of that Aion, but that the Right of Executry 
whereto he ſucceeded, furniſhed him a ground of a new Purſuit, AQor, Hope 
& Stuart, Alter, 4iton & Nicolſon, Hay Clerk, 7id, wlt, March 1624, Lo, 
Currichill, / 


Dickſon contra L, Aitkin, February 22, 1627, | 
N a Suſpenſion betwixt L, Airkin againſt Dickſon, whereby the ſpeci 
Charge given by L. Aitkin to the Suſpender upon L, Aitkin's Decreer 
of Letters conform generally given againſt all and ſundry, were ſuſpended 
as not orderly dire&ed, nor execute upona general Decreet ot Letters, conform 
to a Tack of Teinds Set to the Charger, which he affirmed could not be Sy. 
ſtained by this order of Proceſs, by a ſpecial Charge ſo ſummarly execute a. 
gainſt a Party,who was not ſpecially called,but the moſt that the Party might 
lawfully do, was to purſue for the Teinds by way of Action of Spuilzie, or 
' wrongous Intr6miffion : which Reaſon was Rejected, arid the ſpecial Charge 
received to be diſcuſs'd hoc ordine without further Proceſs, in reſpe& that the 
Decreet of Letters conform was given to a Tack of Teinds, Set by, a Kirk. 
man z and as the like Charges would be Suſtained at a Kirk-mans inſtance 
to his Tackſ-man, Ador, Fowls, Alter, Gibſon Clerk. FYid, 6 
Decemb, 1626,Famiſon, & 16 Nov, 1624,Troup contra Lo, Herris, 22 March 
1637, Mr, Henry Gibſon, 


Williamſon contra Tennent, Eodem dit, 
N a Suſpenſion betwixt Mr, Fames Williamſon againſt TIT NY 
in the ſaid Fames Williamſon Alledged, he was wrong charged to pay 1000 
Pound conform to his Bond, becauſe the ſaid Bond was inever delivered 
to the Charger,but after the Subſcription thereof was depoſitate in Abraham 


Adamſon's keeping, to be retained by him until the like Sum adebted to-the 


Charger by the Suſpenders Brother ſhould be diſcharged by the Charger, which 
he hath not done, bat by the contrair in the Depoſitars abſence, and by the 
knowledge or conſent, either of the Party, or of the Depoſitar, he hath 0- 
pened the Up. 0a Cheſt,and raken out the Bond, and Regiſtrat the ſamine, 
and charged the Suſpender, which Conditions he offered to prove by the De- 
poſirars Oath. The Lords found this Reaſon Relevant, to be proven only by 
the Oath of the Party Charger, or Writ, but not by the Oath of the Depo- 
fitar, bur found that they would take the Parties Oath in preſence of the De- 
poſfitar, Actor. Nicolſon, Alter, Stuart, HayClerk, Fid: Penult Fune 1625, 
Pallance contra Crawford, 22 Fanuary 1624, Lermonth contra Alexander, 25 
Novemb, 1631, Lauder contra Dowglas, 22 Dec, 1627, Dickſon contra Hume; 


Service contra Chalmers, Pebruary 23, 1627. | 

N a Suſpenſion and Reduction betwixt Service contra Chalmers, both being 

upon age Reaſon, viz. That the Decreet deſired to be Reduced, was given 
by the Sheriff of Stirling, againſt the Party Reducer, who dwelt within the 
Sherifdom of Perth, and ſo not within his Juriſditiong Therefore the De- 
creet was null, as 4 nor ſuo Judice, and that the ſaid Decreet was given for none 
compearance, toexplain the Defenders Oath, the Summons being referred to 
his Oath, amd the Party having Compeared and Deponed, after,which De- 
poſition, the Inferior Judge had no power to Summon over again the Party, 
to Compear to explain his Oath ; but when he firſt Cotnpeared, the Judge 
might have Interrogat him,als far as to make the Depoſition ſo clear as where- 
on to pronounce his Sentence, and ought to Judge conform thereto, and no 
Inferior Judge could Summon any Party over againz thir Reaſons -were 
not fourid Relevant; becauſe the Party Reducer having Compeared in the firſt 


| Inſtance 
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laſtance , as the Decreet proported, he could not thereafterbe heard to quars 
rel the Decreet, upon that Reaſon, 4 non ſuo Judice, which he'ought to have 
proponed in the firſt Inſtance, he then Compearing, And alſo the Lords found, © 
that no Inferior Judge might Summon any Party 't6 Cotnpear, to explain his 
Oith, after it was given inthe ſame Proceſs, andlikewiſefound, that albeirin" 
this ReduQtion, the Party offered to come, and tode and explaitt his Oath,” 
yet for his Conturnacy, being holden pro' zonftſſo;*In"the firſt Proceſs; that 
they would not admit bimnow to Depone, Adttor. iNitolſon, Alter.” 
Hay Clerk. Tr R103 0% poles! : 
Carnegy contra Lermonth, February 24: 1634. C 5 
[N an AQion betwixt William Carnegy and 'Lermonth, ' for pa ment of a_ 
| Sum of Money contained. in an Heretable Bond, | whereby'the Debitor was 
obliged to pay Annualrent to the Creditor, als well not Infeft as lnfeft. The, 
| Lords found, that the Creditor might alſswell purſte the Executor of the De- 
fanR, as his Heir, for payment of uch Heretable Sums, notwithſtandi Bt 
the Bond was Heretable, and that thEHeir needed hot be purſued, and dif E 
before Aion were granted againſtthe Executor:but that in Deeds' which were. 
preſtable by -Executors, the Creditor had in his Option and Eletiob, either 
to purſue the Heir of the Defun& Debitor, 'or his' Executor, or any. of them 
whom he pleaſed to choiſe for paymetit.' Aﬀor. Aion, Alter. Hope, "Gibſon. 
Clerk, Fid. December 7.. 16374 Potteos?,contra Peitch, and the Caſes there, 
2 ._  -Gmthry colitra Guthry; Eodem dies” ,- * | ance tenth 
[, Rancis Guthry purſued Margaret Guthry, as Heir to her Father, who wag: 
FE one of-the two Cyrators-t0. the Purſuer, for payment of the Sum of, 
2800 Merks;- which pertainedto the Purſuer, and waslying upon 'Land, and 
was Redeemed bythe Debitor, and after the Redemption, the Sum wastaken- 
up, and received by the-two-Curators, who, and each one of them Bound and: 
Obliged them conjun&ly-and ſeverally, at the time of the up-lifting thereof; to, 
make the ſame forth-coming to the Purſaer their Minor, and therefore the 
Purſuer called this Defenderas, ay” T her Father, who was _ of the faids 
two Curators, .to repay ta him the (aid principal Sum, with the Yearly Puofus | 
ſenſyne, This Purſuit was ſuſtained againſt the Defender as Heir,".r of enging | 
only her Father one of the aids Curators # ſoliduis for the whole Sug and it” 
was found, that it, ought not to divide betwixt the two Curators, in relpe& 
that by the Tenor of the Bond, they had both obliged themſelves conjunaly, 
and ſeverally, as ſaid isz and alſo this Aﬀtion was ſuſtained againſt her, for 
the whole Profit, fince the up-lifting thereof, albeit ſhe alledged, that ſhe ;, | 


iS 


Minor, alſo that ſhe.could not be ſubje& to pay Annualrent,becauſe by the. 
ceaſe of her Father, who was Curator, and ſo by the cealing and;6xpynng « 
his Office, there was no more Obligation of the Law, whereby 'the.Deten er 
could be holden ta, pay Profit, tor',by his deceaſe the Purſuer had pra- 
gr Action to Purlue hoc ipſo momento after his deceaſc, for payment of the 
| Some j ola bad no Adton for Profits, - eſpecially againſt her who was a 
Minor,tor. poi? mortem Cyratoris curſus uſuraruns.ſiſtitur; which Alledgance was 
Repelled,and the MinorHeir to theCurator found ſubje& to pay the Profits, fick- 
like as her Father would have beer, if he had been living, and if he had re- 
tained the Sum, after theyears of. his Office was expired, for his death, 'or the 
rezaiping of the Sum after the Purſuers Majority, could not makethe Sum YH 
reſt unprofitable to the Purſyer, the ſame being. once ſpecially ling upon 
Land, and after Redemption. uplifted by him, and ' the Purſu rs Majoruy, 
and nat ſeeking that principal Sum,. was forind rio Cauſe-to mah 
for the Profits to ork 


cribe, or become extin, Ator. Ne Be 
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riot, Hay Clerk. Vid. Fuly 1. 1625. Goldman contra Goldman, February 721, 
1634+ -Devidſon contra Jack ,, 
; E. Caſſils. contra Mcmartes and Lows, Eodem die. 
N an AQion E-. Caſfils contra Memarten and Andrew Lows, whereof men. 
tion js made, Feb, 15.:1627, The Lords Repelled the Alledgance, where. 
by. it was-Alledged, that Andrew Low's Compryling was aull, becauſe he ha 
Deduced the ſame, upon an Heretable Sum of Money,the ſame not being made 
Moveable before the Compryſing, which could not be ſuſtained, ſeing Com 
pry ſing could not begdedyceg, but for not payment of Moveable Sums. This4t. 
ledgance was found could not be received in this place, by way of Suſpeng. 
on or Exception, but only wascompetent to be received by way of Reduthi 
on,albeit it wasAlledgedzthat it was inſtantly verified by conſidetation of the 
Tenor of the Bond, infertinthe body of the Compryſing, which was Rept. 


led boc loco, asfaid is. Nem, in thisfame Proceſs the Lords.ſuſtained the Com. = 


prying, albeit the Letters whereby the ſame was raiſed, ant the" Bill why 
was the warrand thereof, was dated upon a Su#4ay; and the Leen gh 
upon a Sunday, whereby the Party Alledged the ſame being done upon a 
day,could not be Back lawful,that day not being a convenient day for ſuc 
AQs, which, was alſo Repelled, for albeit of the Law vox Preconts dtbet ceſſart, 
yet there was.no Prohibition, which extendedto As, which had noCiration 
upon that Day, and which albeit they were Judicial, yet were not matle for 
Compearance beforea Judge; but in this Proceſs, ubeirthis Compryling wa 
faſtained; the Lords inclined to make a Statute, to efchew the like in-time th 
come, that no'ſuch As ſhould be done upon that Day, the ſame bemg the 
Sabbath, wherein all A&s ſhould ceaſe, which behoved to have awarrand 
from a Judge, ts be grven by a Judge that day,ſeing that-day was appointed 
for Divine Service, and for no other 4&, partibus wt ibi notatur comparentibus, 
Fid. July 4. 1627. Johnif#on contra Finlaſon, July 26 1628, Michelſon contra 
Ker, Feb, 9. 1622. William Mortimer, and the other Cafes there noted. 
Roſs contra Kellie, February 27, 1627. 
Anet Roſs Daughter to Archbald Roſs Baxter in Edinburgh, Purſucs Marion 
Kely Relift of the faid Archbald, as Executrix anduniverſal Legatrix leſt 
by him, to make payment of her Bairns-part of Gear, viz. The third of the 
whole Gear contained in the Defuncts Teſtament Confirmed, ſeing fhe was 
the only Baifn of the ſaid umquhile <Archbald her Father 3 in this Proceſs 
the Lord: ſuſtained the Purſuers Action, for her third part of the faids Goods 
Confirmed, albeit the Defender had Confirmed Teſtament wherein 
the Goods was parted, only by a two fold Diviſion, vis. Betwixt the Relict 
for her own half, and the Defuncts half; 4nd found, that albeit this Tefta- 
ment ſo Authorized, with this Divifion done by a Judge, wasa Decreet whick 
was Alledged, could not be taken away by this manner of Proceſs without Re- 
duction, yet that the Purſuer needed not to Reduce, but the Purſuit might 
come in boc ordine without Reduction, ſeing ſhe was not called to the Con- 
firmation;and alſo found,that albeit the ey A wasMarried by theDefunct her 
Father, in his own time, and Tochered by him, yet thereby ſhe was nor ſe: 
cluded from the Legitime Portion,which fell to her by her Fathers deceaſe, the 
ſame not being Diſcharged the time of her Contra& and Tochering) foralbeic 
that might have been aCauſe,to have debarred her from herLegirime as there. 
by being Forisfamiliat, it there had been any more Bairns unprovided; yet 
there being no Bairns but her ſelf, it was found no Cauſe to exclude her from 


thatPottion againſttheReli3,but that theTeſtament ought to have a three-fold 
Diviſton, neither was it found, that the'Purſuer ought to offer, and give in 


the 
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the Tocher received, with the reſt of the Goods Confirmed, ta be diyided 
therewith ; Burt it beirig Alledged, that the Goods Confirmed were exhauſt» 
ed by Decreets,obtained by the Deſunts Creditars, This Alledgance was A 
ſtained,to exclude the Third, fo far as the Debrs ſhould defalky but jt 

to be conſidered, that the ſpecial Reaſan of this Diviſion was, bas 
Purſuers Contra of Marriage, whereby the Father had given her a _—_ 
bore, That the Father gave that Sum to her, for ſatisfying her of her Right, which 
ſhe had to her ©. others Goods, the firſt Wife of ber Father, to whom he acknow- 
ledged, that ſhe was Execwtrix; And forthe Tocher was notgiven ex patrimonig 
Patris, A@tor. Nicolſon & Lawtie, Alter, Stzart && Mowat, Hay Clerk, Fid.. 
July 18, 1634. Henderſons Bairns. ,. | (EIT 


Mvir contra: L.' Rowalan, Ebdews die. | 5 "02 
N a Suſpenſion Mir contra L. Rowal/an, The Lords ſuſtained a Reafon 
Suſpenſion founded upon a Promiſe made by the L. Rowabas, and Tt | 
red tohis Oath,albeit there wasa Decreet of Removing given # foro comtentioſp 
againſt the ſame Suſpender, for failzie if proving of an Exception, which was, 
founded alſo upon a Promiſe, and referred to the Parties Oath, and foynd 
not proven, and albeit the Promiſe now admitted, was alſo Alledged made 
before the Sentence, - This was againſt the Order after —_— artibgs 
comprar, but was done. in favours of a poor perſon. 6 5 tur 


: Lawſon” contra” Scot, Eodews die, © -: : 
Þ an Adtionberwixt Lawſon and Stor, to find Caution for payment of ur 
Bolls' Viduat and'an half, which was the Duty contained in a Tack 
Lands (et tothe Defender, or els toRemove, as uſe is in ſuch Caſes, The Lor 
ſuſtained the A &ion; albeit it was Lybelled, that the Defender was onl Felt- ; 

owing a years Duty preceeding the Summons ; and that it was not Lybek 
i, that the Ground was unplenilhed, fo that altho- it was but a finall yearly 
Day, which was contained inthe Tack, and ſo Alledged nonecefſity to figd 
Caution, 4nd that only a years Duty was owitgz yet the Lords found, that 
either Caution ſhould be found to pay that Ouy yearly in time coming, or 
els. chat ke onght toRemove,for the Tack Duty being little, it 'was the more 
cafie to find Caution: | -Aor. Mowat. Alter. Scot,. Gibſor Clerk. 


Lawſon contra Kello, Eodews die, | 

N the Aion betwixt Lawſon and K;. ebb, whereof mention is \ wade, Feb, 16 
1627, The Lo#d: ſuſtained the Attion upon a double Bond, made after the 
Ingliſh Form, for payment to the Executor of the Creditor, to whom the Band 
was C rn 'of thefingle Sum contained in the Bund, with the Annuakent 
thereof for all Terms nce the Defngds deceaſe, which the-Lerds ſuſtained in 
place of the danble Sura agclaimedy,and rerrinſhzd. the Purtuit for the double; 
_ incffe& of Fad to the faig AROSE. ofthe ſingle un, gs 

c Kg hr 

$ eclie of Slages contra-Lo. Lori, eMareh 9: who 589 
Þ: cuperon «he Joſtance of che Burgelles of Gleſgow,: Ce dite ts. | 


Lorn, 'who $be. ;Safpenders for ment of the- Milyle ers 
rings. The de os Sets beit % | 
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be made,and bore nomention of hisTutors and Curators,and ſo they Summon. 
ed hinrto whomthe Command of the Letters craved the payment to be made; 
and albeit it was Replyed, that a Minor may make his Condition better with- 
out his Curators, yet no Legal Proceſs can be led againſt him, without his 
Curators were cited, that alſo was Repelted, Actor. Hope. Alter, 
Gibſon Clerk. . 


» 
4* 


Guthrie contra Guthrie, Eodem die. 
PP an Aion betwixt Gmthrie. and - Gathrie, mentioned 24 Feb. 1627, The 
Lords found; that Curators were-not obliged for the profit of the Minors 
Money, which they had received after a Term, by the ſpace of a Moneth,. 
two; or three, the Money being Configned by the Debitor at the Term, and 
by dependence of Proceſs, the ſame not being given, up while the ſpace'of- 
two or three Moneths thereafter 3 ſo that the Zords found, that- the Curator 
could not be Comptable for that Terms Annual, ſubſequent to the Conſigna. 
tion, not being uplifted, as ſaid is3 except .it could be,verified that the Cys. 
rator imployed the Money, and received profit therefore, the ſame Term, pare. 
tibus ut illic comparentibus, " 
 Heirsof Lo, Tefer contra E, Bucclewgh, Marth 2.16249; 214 
N a Redu&ionaat the Inſtance of the Heirs of Lo, Teſter, againſt the Earl of 
Bucclengh 5 The Lords found, that the Purſuers, as being Retoured to their 
Fathers, and Infeft in the Lands Libelled, to be holden of the Lo, Kilwawer;, 
Who held of the King, had good Intereſt to Reduce the Infeftments made.ts 
to the Defender, and his Predeceſſors by the Kings Majeſty z ſo that one Laff. 
by a baſe Infeftment, might Reduce Infeftments publick 5 But it is to be Res, 
raembred, that this publick Jnfeftment granted by the King, ; and defired tobe. 
Reduced, proceeded upon a Recognition for a fault done by the Lord .Xil- 
#*awers Predeceſſors, who were the Kings Vaſſals, and Authors of the Purſu- 
ers Right ; ſo that, the Infeftment quarrelled, which flowed upon the Recoge) * 
nitionzwas accounted, as if the ſame had been given by the Lo. Kilmawers Pres 
deteflors, and therefore the Purſuers Intereſt was ſuſtained : And it was alſo+ 
found, that the Purſuer needed not to Summon the Lo. Kilmawers, nor this, 
Purſuers own Authors to this Redu@ion, Likeas it was found, that they need- 
ed not in ingreſſ« litis for their Intereſt, ſhow any more to verifie,that they were 
Infeft by the Lo. Kilmawers Predeteſſots, bur' their Retoyr, bearing them to - 
be ſervedto be holden of him, with the Seafin following thereupon 3 neither 
needed they in that place,before the Reaſon wasDiſpute,ſhow that the Lo. Xil- 
avawers Predeceſiors were Infeft by the King, and that they were his Vaſlals,, 
albeit the Seaſin produced and uſed by the Purſuers bore, that the ſame was, 
given. upon the Kings Pretept to the Sheriff, in refpe& of the Lo. &ilmawers 
refuſal to-Seafe them, - which refuſal in 'effe& made rather, that the Lo, Kil- 
awawers was not > gpm than that he was their Superiorzexcept they ſhew'd 
where be wes Infett, 'and wherein he was: their Superior, which was Repel- 
led inſt. the. Intereſt, and ſuſtained-to be Diſputed after the produttion a- 
gainſe the Reaſon in cauſe,. and-needed not'tobe inflamter ſhown. "Afor. 4i- 
fon & Stuart. Alter. Hope & Nicolſon. Hay Clerk. Vid. 8 Feb. 1628, Sir James 
Dundaſi. 4 Feb. 2631. L, Glengairie. 20, & 26' March 1630. :Heits of Lo/ 
Teſter, 4 Feb.; 1630,. E.K ingborn. 5 March 1630. E. Wigton. 19 Feb.1630- 
glafs, 12 July 1626, John Stuart.. | LOU, 34 IG aps 
' - 1-1... Brown contra Sheriff of Wigtouwn, Eodew dit, -  . © 
| ba an Aﬀion betwixt Brown, Son to Mr, Wikiaw Brow, againſt the Sheriff, - 
of Wigtone,! for payment ofa Debt owing tothe Putrftier; becauſe after his | 
Debitor was taken by Letters of Eaption by the Sheriff, and put in Rees 
m 


. 


Cl 
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him in the Tolbuith of Wigfown, which is the Head Burgh of the Sheriffdom, 
he eſcaped. ' The Lords Found no Aion againſt the Sheriff of the Sheriffdom, 
who had taken theRebelzand put him in Priſon in theTownzbecauſe thereafter 
funf7ms erat officio as to the Rebels eſcaping out of Priſop, except he. bad been 
Actor, or Acceſſory to his eſcaping» AQor. Cunninghame, Alter. Belſhes,” 
$:0t Clerk. CES i ES SER > i ws 
l Scot contra Cockburn, [March 6; 1629 - /' {| ; 
N an AQtion betwixt Scot contra Cockburn, for paynient of a Bairns-part of 
Gear falling to the Purſuer, -and: which was purſued againſt the 'Executor. 
of the Defun&t : The Lords found an Exception of Exoneration no ways Rele- 
vantly qualified, nor inſtruted, which was founded upon Decreets,recovered' 
by the Creditors-of the DefunR, 'againſt the faid Executor, where the Debts 
contained in the ſaids Decreets were-only proven by the Executors own Oath," 
or her being holden as confeſt 3 which.Probationof Debt, : after that manner 
and ſentence following. thereupon, without other lawfal Adminicle to prove 
the Debt, - The Zords found not ſufficient to exonet the Executors, and to' 
 Prejudge either the Bairns of their Legittim, or any other lawful Creditor of the 
Defun,qualifying a lawful Debt ; neither did the Lords reſpeRt whe the Exe- 
ciitor Alledged, ' that where the Debts was referred to her Oath; which ſhe | 
knew to be true Debts, that in ſach Caſes ſhe could not Perjure and Men-., 
ſwear the ſame z, and therefore that ſhe ought not to be prejudged to pay the.; 
Debts, being truly known'to her, and not to be exonered thereby; whichthe. 
Lords Refergt, ſcing they: found that other Creditors could not be prejudg-, 
ed, as aid is3 in which caſes it would' appear, that -the, Judge ought not to. 
Decern upon ſuch manner of Probation, but with the hazard to the Party ob.,, 
tainer of the Sentence,that he ſhould be ſubje& to relieve theExecutor at all o-, 
therCreditors hands, who ſhould have more lawful manner of probation to veri- 
fie their Debt; and for that,cauſe to be ſubje& to refoutd the. Money fo payed 
by theExecutorz& that theExecutor here ſhould before Sentence beenrecovered : 
> ym her Confefhon,deſired the Judge to provide for this. Actor.Scot, Alters: 
Sharp. Scot Clerk., Yid. 13 March 1627, Ker contra La. Covingtous. £1 


, ,* +.» Town of Peebles contra Scot, March 7,2 627.7 #7 t 7 
A Summons was purſued at the inſtance of the Townof Peebles,/againſt Scot 
of Hownd!ſbape,and others,Craving the Ground-right and Property of the 1 
Lands contained in the Summons, tobe Decerned to pertain to them, conforny 
to their Infettments of the ſamine,given by K.J«, 6. and K.Fa. 4,and K.Fa.2, :. 
and the Defenders to be Decerned and» Declared'to have 'no Right :thereto,”* 
neither in Property'nor Commonty. The Defenders Compearipg inthis Cauſe, 
All » that the Aion was of the nature of-an Aﬀienof Moleſtatian, 'and- 
therefore ought to be Remitted tothe Sheriff of the Shire, within which the | 
Land lyes,; as Judges'competent thereto, and that the Lords of Seffion were 
not proper J to:the'ſame,conform to the AR of Parliament 1587. which : 
Alledgance was Repelled,; and the Zords found themſelves Judges, feing the 
Summons contained no Moleſtation nor Diſpute concerning Meiths and Marche 
es,hut only a Declarator of the Right ofthe Lands;comaited witbinithe bounds 
ſpecified in their Infefttnents.. Actor; Forth, Alter, , - Gibſon Clerk! + 
 -+- Patefſoncontra Robiſon, Eodem die. * VN 
Nan Action betwixt Pater/on-and - Robiſon, whereby Pattrſon craved the De- ' 
L fender:to be Decerned ſutamarly todeliver to him the poſition of a dwel-, 
ing houſe in Edinburgh, whereot he was Herctor, and whoſe Heretable Right' 
was: Sulpended for.the Lifereot:of a Woman, whoſe Right :of Literent was re- /* 
ferved in, higHeretable Right; and ſhe being deceaſt 5 or 6 days before the , 
Es Nn3 Summons, 
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Summons, he craved the Defender, who had entered to the Poſſeſſion of the 
fait Hobſe, dnting rhe rime of rhis Liferenters Sickneſs, the dying therei 

to be Decetiied tb deliver to him the faid Poſſeſſion, and that the Baillies 0 
X41nburgh ſhould make an Inventar of the Goods that were in the Houfe, The 
Lords jound, that this Defender could not be Decerned ſo ſummarly to ge. 
moye, without a Warning wete firſt made to her, ſeing ſhe Alledged,- that ſhe 
was Liferentrix of the ſaid Houſe : Neither was the Reply admitted, whereh 

the Purſuer Replyed,that this Defender had conſehted to that Alienation made 
to the Purſger, and ſo ſhe was in effe&R his'Author, and he needed not trowarn 
his own Author. Which xzeply was not Suſtained, in-reſpe&R the Defender 
Alledged, thar that: Conſent was under ReduRtion, being Revocked by her 
within a Month after the giving thereot,as done by Conſtraint of her Husband, 
In reſpeR whereof the LordsFound, that this Procels could not be fo ſummar 

Suſtained;but:thara Warning ſhould-preceed, Actor, Livingſton, Alter, Stuart, 
Scot Clerk, Vid, 16 Feb. 1628, Me#ton contra Thomſon, | 


Stirling cbatra Paunter, March $, 1647, | 
N an Aion for Mails and Dutits it the inſtance of $25r1ing againſt Pawnity, 
|| che Defender clorhitig himſelf with an Infefrment of the Lands, wheel 
the Duties were acclaitned, proceeding from Mr, David Ogilvie who 

bought the Lands, and who was found to be Debicor of the faids Mails, f6f 
not- paying of the price which he was oblig'd to pay, and which' he retaiged 
un-payed becauſe certain Dreds were not fulfil) to him ; and never the leſg, 
becauſe the Zords found, 'thit it was' not equitable, that he ſhonld both ke 

the Money, and pay no Profite thereof,and alſo uplitt the Duties of the Lands, 
therefore the mo cheir Decreer Found, thar he ſhould pay to the Put- 
ſaer who had acquired the Annailziers Right in his perſon, either the Profite 
of the principal Money retained, or elfe the Profire of the Lands, wherein the 
ſaid Mr. David taving his Option, and having chuſed to be Debiror inthe 
Mails of the Lands, and fo De creet being given againſt him for payment there- 
of': This Perfeir. tpon that Decreet, was Intented ou Detender,as 
Peſſeſſor of the ids Lands, by Right from the ſaid Mr, David, to pay the 
faids Mails ro the Purſaer z wherein the Defender Alledging, that he was He» 
retably Tnfefr in the famine by the ſaid Mr, David before thar Sentence, ſo that 
the perſonal Sentence againſt the ſaid Mr. David could not make him fabje&tro 
pay the ſaids Duties : And the Purſuer Replying, that that Decreertgiven ap-. 
on areal Cauſe, albeit perſonally againſt the ſaid Mr, Duvid, ought to work 


for the Parſuer againſt al Pofleſlors, by any ' Right, from the ſaid Mr, Da-- 


vid,efpecially ſeing the ſaid Mr. Davidwvas his Debitor before the Right made 
to the Defender, and before the ſaid Right he had ſerved Inhibition againſt the* 
ftid Mr, David, likeas he was at the Horn'the tine of the making of the faid: 
Right, which was ſimulatly made by him, being Bather-in- law'to the /Defer- 
der, who:had married bis Daughter z andfoin reſpe& of the At of Rarliament- 
againſt Bankrupts, ought. not to be reſpected againſt che Parſucr i; notwith-" 


Ntanding: of the which Reply, the Exception was found Relevant, ſeing rhe- 


Jofeftment. Alledged by the Defender could not be taken away hoc ordime," 
without prejudice ro Reduce thereupon 4 foralbeit he was at the Horn, 'yet 
he migh c Sell his Land,but [ think not to the prejudice of his Creditors, Aﬀtor;" 
Hope & Nicolſon, Alter, Haliburton & Stmart, Gibſon Clerk, 


- E, Rothes contra Balfour, ' Eoder die,".. 


IN a Purſuic at the Earl of Reches inſtance againſt 3a/fogyfor the Availofhis 


Marriage, fingle and double... The Zoras found, chat;aibeir the Procurg- 


. 
x 


tory madeto the Vaſſal, 'to come and treat, and to'mairy; 'boxe nor rhar*the | |» 
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Proctratory wis then IMewn to the Yaſſal ; yer that the fiihe was fifficient,” 
and ſuftamied the ſathine,” both for the fingle and dobbit'Ryaily for not 
wis then ſhown ro detlare, that the Detender d6ubted bf the Procuritory, vr 
defied then 'to let it; 1re#, They faſttined Requifition, Veit, that the 
Drfendty us df 4 6 tom ard treat goth the Party ot albeit it bork 
no. ſpecial d#y, vHinft,or at rhe'@hich He was reqhird t6 core Att] treft, ſein 
he wa$atfired to come-and ereit before the Marriagezant the day againſt which 
he was defired to edife Aid marty was (pecial in the Inſttiiment which day the 
Linde Found the Superior and his Procyrator might appoint to the Valſal, to 
come and accompliſh the Marriage, and that he ne&ded notto require the Vats 
fal to appoint: the day z and upon his refuſal,” that then eo caſs the Procura-. 
ror. for he Superior might appoint the ſamine, but the Superior and his Pro- 
curator. might appoint the day to the Vaſſal themſelves , and found ic not ne- 
cefſary that the Party offered ſhould have declared at the day prefixt for the- 
Marriage, that ſhe was then corirenited to marry the Vaſſal, neither needed 
the Inſtrument to proport the ſame, the ſame bearing, that ſhe was then pre- 
ſent in the Church to have conipleated tht Marriage, and alſo the Zords Foutid 
that albeit the Vaſſal was not yet married, yet that, they would Derern i6x 
the fingle, but Superceded the Execution for the double, until the ſame ſhould: 
fall by the Vaſfals Marrizge z for fo long as he retnained unmarried;there was. 
no -Contempt. done to the Supetivt, and fo in the mean time nd Execution' 
could paſs tor the ſaid double, 'Adtor, Aiton & Stuart, Alter, Nirolfon, 634: 
ſon Clerk, id, 3 & 11 Faly 1622, L, Thornidyke, 13 Nov, 1622, L;B4f,” 
& 7 Feb, 1628, Fames Maxwell, | | 
| Stwart contra Fleming, March 9, 1627: 
N an AQtivh betwixe Stoart and Fleming, The Lords found, that after the 
deceaſe of the Judge 2nd Clerk, the Intrant and ſucceeding Clerk might 
Extra any Ac our of the Books of that Juriſdition, which was Regiſtrar 
therein of betore, and that there needed no Tranſumpr or Warrant to add 
force thereto,as in Prothecals, where the Clerk of Burghs or Nottars are dead, 
This was inthe Town Books ot Glaſgow, Actor, Cunninghame, Alter, Frazer,” 


Ktr cofitra La, Covingtoun, Eodems die, 
| yd AQtion by Gedzge Ker Tailor 1n Edinburgh againſt the Lady Coving-_ 
zoun,for payment 6f {Sum promiſed by her in her Widow-head, and which 
was reterred to her Oath;and whereupon her Husband proteſted, that ſhe could 
nor'Swear to his Prejudice, ſhe beiftig now the time of this Purſuir, and finte, 
the Promiſe, *M#tied to'2 Husbind, The Lords found, that in this and the 
like” Cafes; whete the Oath of a Wotnan is craved upon Protnife made in het 
Widow-hetd, the havitig # HuSb#nd the time of the ſeeking of her pry > 
thar che Womin owwhr 6 give her Oath, but the Husband ſhonld nor be 
prejudged thereby, nor yer the ſame ſhould work againſt him or her _ 
their Marriage, bur-the Oath Gibuld be taken to work againſt her ſelt, in caſe. 
it ta our that the Ever be s fingle Worthin, or that fht of her Hugband die 4 . 
and after het deceale, thar it may Work #8ainft her Heirs 6t Executors, for it 
were againſt all Reaſon, thre for wartt of her Oath, the Parties A&ion ſhbuld 
at periſh, 8:9? Clerk; #14, 186 162 , L, prifiity atid the Li, 
Whittingbanrt his Spouſe; | 
 . .  , Cutininghamie contra Howſton, March 10, 1627, _ mw 
Nat Adioa tor Exhibition and Delivery of Writs at the ioſtance of Coþ-. 
4 #inthame as appearand Heir to his Fore-Grandsfir and Fore-Good-dame, 
; againſt Howſton of. Parks, The Lords tound, that the Purſutr as appeardnd. 
Heir co his ſaid Fote-Grand-fir and Good-dame,could not have Aion igaidl E 
Nan 4' the 
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the Defender for Production of that Writ«called for,libelled to have been made 


to his;Predeceſſors anne 15 10,atter ſo long rime,andhe as ——_ Heirto his 
I 


Predeceſſors, paſſing by bis Father, Good-fir, and Grandfir 


, could not com. 


petently have this Aion, the Defender's Father, Good-fir and Grand. fir 
never having purſued therefore of betgge z and the Purſuer not qualifying his 
Succeſſion in Blood to theſe ,Predeceſſors, bur only calling himſelt nakedly ap- 
pearand Heir to them,neither ever qualifying how any of his mediate Predeceſ- 
ſors betwixt him and his ſaid Fore. Grand-fir, &c, were ever debarred by their 
Minorities,or any. other lawful Impediment from this Purſuit, Acor, Cunning 


hame, Alter. Hope & Pollocks Scot Clerk, 
in Glaſgow contra there, Fodem dit. 


N an Action betwixt two men in Glaſgow, the Purſuers Predeceſfors hayigs 
acquired Lateftment trom the Defenders Predeceſſors, of a'Tenementg of 
Land in Wodſer, and having Ser a Back-Tack to the Heretor, who gayehim 
the ſaid Infetrment Redeemable, Purſues the Heir of the Granter of the Wqg. 
ſer, for payment of the Back-rack-duty, reſting. owing tor the ſpace of 40 
years preceeding the Summons - W hich Aion the Lords Suſtained for the ſaid 
Tack-duty, for the ſaid years by-paſt, not elder than/4o years, but within 
thar ſpace but found,that no Aion could be granted tor any year before the 
40 years preceeding the ſaid Summons,ſeing the Afton was preſcribed for theſe 
elder years, the ſame not being purſued debito tempore; within 40 years after 
the date of the Tack'; and Found, that the Preſcription did nor militate for 
the 40 years immediatly preceeding the Summons, ſeing the Back. tack where 
upon the Purſuit was founded, contained annuam preſtationem Canons, and yas; 
not for payment of a principal Sum,bur had !ra&um temporis ſucceſſivum ; and 
alſo the Back- tack was Set by him, who had an, HKeretable Infettmenr of the. 
Land, who by vertue thereot, might haye purſued for the whole Mails of the 


Land, if the Bac 


Roſs contra Fleming, | 
Forreſter contra Clerk, Eodem die, 


Nan Agion betwixt yo__ & Clerk,tor payment of a Legacy of a Sum ſpe- 


k-tack had not been Ser, Scor Clerk,” Yid,; 20 Fannary 1627, 


cially adebted by the Detunas Debiror deſigned in the Legacy, The Lords 
found that albeit the Legacy was ſpecified and deſigned certainly owing by ſuch 
a ſpecial Debicor, yet that the Legatar could not conveen the Debitar there-: 
fore, except the Executors to the Defunct had been alſo conveened in that: 
Purluitz for they might have Alledged ſome Reaſons why the Legacy ſhould: 
not haye been payed, as quod debita exctdunt bens, or ſome other lawful De- 
fence, which makes them neceſſary Parties to have been called , ſo that the 
Proceſs, without their Citation, or concourſe, could not, be Suſtained, ARor, 
Nairn, Alter, Haliburton, Vid, 4 Feb,1623, L.,Balnamoon, & 20 Feb. 1627, 


Bjſſet, | 21 "ve | 
Lo, Balmerinoch contra Seto, EBodem die, . 


FT: an Action of Reduction of the Lord Balmerinoch againſt Seton of Pitmed- 


den, The Lords found, that a Party who had Compryſes his  Debitors: 
n 


& Lands, -and was Infeft therein, and who had Served 


ibition before_his- 


Compryſing,might purſue ReduQion of Infeftments, poſterior to his ſaid Right, : 
made by his ſaid Debitor fince his Compryſing and Seafin, which poſterior. 
Right was the Cauſe why the ſaid Debitors Lands were Recognoſced,and con- 
ſequently that he might Reduce the ſaid Righr, being the Grounds of the {aid  * 
Recognition, with the Charter and Infeftment of Recognition ad hunc effetum ©}. 
only, that he might be payed of his own true Debr,for the which he had Com-. £ 

pryfed; -and was Infefr, * Ar, Stuart. Alter. Bairds Hay Clerk, h 


Norbat "BF 


« £ 
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Norbat Engliſhman contra ' . Boden die, . {2 
He Lords found in an Action of one Norbat Engh{bwan, that Witneſſes 
being out of the Countrey, Summoned once upon fixty days, needed 

noc 1n the Terms of Denounciation and Caption, to have Dilig: 
2gainſt them, upon the interveening ſpace of ſixty days, albeit they wereflill 
out of the Countreys but that theſe Terms. ought to proceed againſt them, as 
againſt other Witneſſes within the Countrey, Actor. Hope. Alter; Ja. Gibſon, 
Gibſon Clerk. 


Dick contra Skeldon, Eotlem die, | 

N an Action for Exhibition and delivery of Writs of Compriſed Lands, '#t 
the Inſtance of William Dick, againſt Skeldoz Haver of the Writs; The 
Lords found, that a Ccmpriſernot Infeft,could not call for delivery of Char. 
ters and Seaſins of Lands, nor ſuch real rights, himſelf not being really Infeft, 
but that he might call for Production of Contracts and Bonds, the ſame being 
Compriſed z and alſo found, that a Compriſer could not ſeek Production of 
any- Writs of Lands Compriſed, nor the ſame to be Copied to him, — 1 
the Party from whom he Compriſed, had been called to that Purſuit. Actor. 
$tnart. Alter. Nicolſon, Scot Clerk. { 


Ker contra La, Covingtoun, eMarch 13, i627, 3 
N an AQtion betwixt Ker Tailzor in Edinburgh, againſt La. Covingtown,whb 
was conveened as Executrix to her Huſband, for payment of a Debt owing 
by her Huſband to him, the verity whereof was referredto her Oath; in place 
of all other Probation,and ſhE contending that ſhe could not be compelled to 
give her Oath thereupon, becauſe if Sentence ſhould follow upon her. Oath, 
it would not be aground to infer Exoneration toher, for the Defun&s other 
Creditors would not allow payment to be made, conform to that Sentence. 
The LordsFound,that ſhe oughtto give her Oath,and that the Sentence to Tol- 
low thereupon, if ſhe granted the Debt, ſhould only be 'prejudiciaf to 
her (elf, in fo far as ſhe might have any benefit as ReliQ,or Legarrix,” or Ex- 
ecutrix tothe Defun@, but that the ſame ſhould not be prejudicial to any 06- 
ther of the true and lawful Creditors of the Defun&; or his other Legatarss 
and therefore they ordained the Purſuer to find ſufficient Caution, to repj 
the ſaid Sum to be recovered by him, againſt the Executrix upowher Oath, in 
caſe that ſhe ſhould be diſtreſſed by the other Creditors, or Legatars of the 
DefunR, if the reſt of the Detuncts Goods contained inthe Teſtament ſhoutd 
be exhauſted by their Debtsz and this Order they Found ought tobe obſery- 
ed, when the like Caſes. occurs, partib#s ut March g, 1627, comparemibily, 
Vid. Match 6, 1627. Scot contra Cockburn, | GW, 
Mcghie contra Livingflon, Eodem die: i. 29f Het 
I* an Action at the Inſtance of Meghie' of Balmathie againſt Eizvingiton, for 
the Maills and Duties of his Lands, - conform to his Infeftment, a Compry(- 
er, who had\Compryſed'all Right and Title that the Purſer had to the Lands, 
and who wasalſo Infeft therein, Compearing and'Alledging,that he could noe 
have Right thereto, bur the ſame pertaingg to him, by vertue of his Compry- 
ling. The LorasFound;! thatthePurſuer had Right to the Darics Lybelled, 
and not the Compryfer,” becauſe the Purſuit was for years preceedihg the Com- 
pryſing, which they Found pertaintd not to the Compry ſer, albeit he Alledg- 
ed he had Cemprytegag Kighty which the Purſuer had to'the Lands; which 
gave him Right for all-bygone Luties owing for the "Lands to the Purſiier, 
even alseffeQually, asif the Purſyer had*made bim' Afligney:thereto, for the 
Compryling was a Legal Afiignation 5'and albeit t might appeary thatthe 
gone Duty owing before his Compryling, could nbt beeffe&na 
0 
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* theſame being res wobiles which were affefted with Arreſtments, and notCon, 
pryſings; yet the Defender contended, that they being bruiked and acclaim. 
ed by an Heretable Right to the Land,they came under the Compryſing, which - 
extended to all the Purſuers Right which he had to the Lands; Ang a1{6 
he Alledged,that as he by vertue of the Compryling of an Heretabe Contra, 
containing Annualrent for a Sum of Money, the Compry ler would have Right, 
-not only to ſeck the principal Sum, but all the bygone years Annualrents, 
adebted to his Debitor, by vertue of that Contract, preceeding his Com- 
prifing, ſo ought itto bein this Caſe, eſpecially where the Queſtion is only be. 
twixt him and the Debitor, from whom he bas Compryſed, and not betyige 
him and any one of his Debitors Creditors, who had afteRed the faids bypope 
Maills with Arreſtment; which Alledgance was Repelled, and the Compryf. 
er-found to have no Right to the ſaids years Duties, which preceeded his Con. 
prying. Ador, Herriot. Alter. Cunninghame, Scot Clerk, | 


| L. Ley contra Bar, Eodem die, | TY. 

IN an Agion betwixt Ley and 8, for payment of the Maills and Dutiggf 
4 Lands to Ley, as having the Right of the Waird of him, who held the faids 
Lands Waird of the Prince. The Lords Found, that a Tack in the Defender 
Perſon, clad with Poſſeſſion, was.enough to exchude the Purſuer for any great. 
er Dutic acclaimed for the Land, than the Dutie contained in the Tack, forall 
the years p ing the dateof that Summons; The Defender never being in. 
terrupted/jnthe Tack foreſaid; by a Puirſuit before the date of this Summons; 
Znd, cklike they Found an Infeftment made by that ſame Perſon, by whoſe 

eceaſe the Waird fell to,zhe ſame Excipient,for a certain Feu Dutie therein 
contained, Relevant to-exclude the Purſuit, tor any greater Duty than that 
which was contained in the ſaid Feu Infeftment, for the ſaids years preceeginp 
the Summons, there being no Interruption »t ſ»pra, and would not receivethe 
REPLY in_ this. place, upon the nullity of the ſaid Feu, Founded upon the 
Act of Parliament, 1606. anent the not Conſent of the Superior thereto, 
in. reſpe& of the Poſleſſion had conform bona fide, which was ſuſtained for the 
years foreſaids, wherefore no Interruption was made. ARot; Stnart 8& Mowat, 
Alter. Hope & Nicolſon, Gibſon Clerk, Thereafter. the Purſuer took up this 
Proceſs by warrand of the Lords, and the Interlocutor forefaid was refuſed 
to be Extraded, although the Defender urged;that he ought to have theEx- 
tra of the ſame, which was refuſed. 


1... » E. Kinghorn contra L. Grange, March 15. 1627. | 
Þ a ReduQion at the Inſtance of the E. Kinghorn, againſt the L, of Grarge 
Kirkcaldiesfor Reduttion of an Infeftment granted by. theE. Kinghorr'sF ok. 
bears,deſigned inthe Summons, to umquhile Sir William Kirkcaldy of Grange,” 
.of certainLands of the Barrony of Kingbors, pertaining tothe faidPurſaers Pre- 
deceſſors, in the which Proceſs the Defender was called asappearand Heir to 
that Perſon, to whom the ſaid Infeftment, now deſired to be Redixced, was 
\ granted, The Zords found this Alledged Dilator Relevant, ptoponed bythe 
1d Defender, vis. That he _ Op in favours. of George Foxliz, who 
was Heretab] Infeft. in the ſame Cands by a publick. Infeftruent, holden ot the 
King's Majeſty z. and therefore they Found no. Proceſs. untill the -ſaid George 
Fouls were Summoned to this Reduction, he ſtanding Joſeftinthe Lands. And 
the Lords Found,that the Party Infeft was a neceſfar Party, to have-been 
cited to this Reduction, albeit his Right flowed from/{that appearand Heir, ' 
Who was called, and that, the Right! made to him, was-not 'dependirig upon 
that Right, which was here deſired to be Reduced, but was acquired/by that 
Perſon, who wascalled as appearand Heir inthis Proceſs, from another ground, 
| | not 


Av 
The _ of the Lords 9 Sig "2627. 291 
not flowing from theConrſe of the Infeftment quartelled.and diſponed again 54 
him to the ſaid George 3 fo that it br It © appear there was no' 
have'cited him, whoſe Ri ib 7 not upon "the Ri dtfSvertes's in 
this Proceſs ; And yet the 7 no. Proves while he were Summotied 
thereto:1t is hereto door that an Action of Keductivh apainſt an who 
is called as appearand Heit to his Predecefor, "whoſe Kight is quarrelled,' is 
ever ſuſtained, ſothar it appears more hard' that *any having Kight from the | 
appearand Heir, ſhould be found neceſſar to be cited, ſeing the Citation 
the appearand Heirs ſelf isenough, albeit he be not Inifett as Heir, but ifan In- 
feftment to any who were called; to hear that: Infeftment made to himſelf, 
defired / to be Reduced, eo caſu any having a publick: Infeftment fromthe 
Perſons ſelf, whoſe Right were quarrelled, may with reaſon be reputeda Party 
to be cited; in this ProcesGeorge Fonlis,Compearatid.& Eng to. be admit» 
ted for.bis Intereſt, by vertue of his Heretable Tnfeftment, Alledged, that no 
Proceſs _ be granted inthe Cauſe; while the Clerk of . Regiſter were 


- Su ſeing the ſaid George. was denuded_ in his favours, where- 
uponthe Clerk of Regiſter was Infteft- by a publick Infeftment.. This Alledgs 
ance was Repelled, ' for the Zords found the ſaid George could not be admirted 
-for his intereſt, to 


_ this Dilator upon a:Right made-to him; ofthe 
which Right he bimſe Alledged he was denuded in favours of another, and 
fo the Lords found, that he-coulth hot' compear:to ſtay Proceſs,” 4Qor. Bape, 
Nicolſon && Rollock; Alter. Stwar? 8 Aiton, Gibſon Clerk. | 
Inglis contra Kirkwood, March 16. 1627.” | 

N a Spuilzie betwint John Inglis and Kirkwood; ,the Zortds Found, at hs 

Purſuer having Right to the Teihds, he had competent AQion for the true . 
. avail' and worth' of the Teinds(for the.Purſter reſtricted dis Adton of S$puilzie 
to w s[ntrotnifiibn.) againſt the: Maſter: and. Heretor of the, Ground, 
who had Sett the Lands. to the Tennents,,'for paymene. of acertain yearly Du+ 
ty promiſciioufly, for Stock and .Teindtq hinlſelf, 'and that by Setting of the 
{lame to the Tennennts;; the forefaid: Attion ' was als ; competent agaiaſt-the 
Maſter, as againſt the/Tennent,or' the atual Intromettor with the CornsgStack 
and Teind-ſheaves, which grew upoa the' (aids Eands;: neither was the ſaid At 
on found to be only' mt_againoſt the lotromettars with the-Corns, as the 
Defender Alledged;" which Alledgance was Repelled. Ator. Nico{ſop. Alter, 
Fonlis, Gibſon Clerk. Vid, 14: July 2628. L;Fjedouriecontrs Lighton, 


+ Brut contra” King, Eodem die. 
Conitratb rat actheihſfance of George Bruce, by way of Acti? 
"on az Heir'to Hs Father,” againſt James King Advocar, who was the 
as with his ſaid Father-off the one ant other part'and James King 
having raiſed Letters: pon'that Contract,” for Charging of the ſaid George as 
Heir forefajd,; to-tulfil-tro himithat which his umqubile Fatber was obliged tp. 
him: © the faid,Contratt 3 which belog Suſpended. by the laid: Grorge up 
ns he rn es a een 
Execution avp reon ance againſt t apes 3 yealeing 
t'was not. Reghſtrafiat-the ſaid James's Deted, he could -yat. raiſe Charges 
cenpamige Heaton ot Rehracions cand-the ſaid; Famer conte 
Fevn, the ſaid Co IDg Ng Regiſtrar;ax.che inſtance of Fany.of the, Pare 
2 atſacomperent to the,orher Party againlt himar 
Ripe ths AzatiaN ns Decerned,. 3+ if it bad, hoon Regiſtrazar 
ofbab- eonien, .] Fhe Lords, Found, that-abe;Charges rai 
ing erm ſuſtained, 11þe.Coptract not being Regiſtrat 
cheRegiltraton beag umqubile G 


Bxped act by 
O 2 trader,” 


& R 


The Dre ono Su 6. 


and .the of the, Re 
DD I rg date 


weighed Alter. Bruce, G 
1 — 1628. L. Whittinghame, K 9 Jan, 2627, 


At. contra £ er, Bodew die. 
being pwiſued by I ther Hay, contra Mark Ker; and the 

FIT Am, mi fofar as was purſued by Ejection, being Eleided by the Atof 
Parkament 157 9,Anent Prefcriprion, becau ſe it was not purſued within yoits 
after the Decd Libelled 2 The Lords heverthele ſuſtamed the Action tor ve- 
_ of the Parſizer tothe Pofſefſton of the Land, and- for payment of the 
ordinar Duty to)\himgwhich he 'was in ule to receivefrom the Tennentzof the 
Lands,the yeavs before the — and-of all the years fince the 
tered to theLandss \and\ſo the Purſer palling from the Putluit, fo far woe. 
cerned any vidtent Deed'of Ejection, or higher Profitesof the Lands, andven- 
verting the (ame toan in the emer Os and Purſuit for 


the ordinar-Ducres therahiough for years 
was pres RE Ad 


Poſfeffion of the Ground thereatver, thAction 
Lermonth, Alter. Nicolſonve Atfor. Hood 'Clerk: 4d. Pb yon, Mahal, 
25 Feb, 1624. Dunzmir,, > , ' 
Acti Feiſt ah: Penal, wa 1-3, RV. bel 
N an Action by. 0. ,to 
P and Gs en beextinci,' becauſe: it» is therehy - Provi- 
ded, that wen" an whoſe favours it was grarited' did; not offer the Mo- 
rg ade wer Reteemablezat the time thetein prefixt, inthar 
who oy ; ould oxi: and di the Reafon, he fabſumed: that he had failzied: 
,Mledged, that he had realty offered the —_ 
| JEREITY ſo had the benefit of the Reverſion- ſtill 
Purtuer conended,; that the offer} without Co 


und 
- 
after the offer, could 'novbe admireed as futticicnt ro tay the failrie. The Lads 


had been made alfo 


Fond a real offer was ſuſkcientco ſtay the force of the: of che fad 
Reverfion, alÞbcir no Gonfignation. was thereafter thadey "the Boris 
Found no ways neceſfar,be.laid offer being really and lawfully made,as faid is 


ſciog in the Clauſe of Reverton, there 
tiqn to be 26 028.00 of erfplals jad time of the « 
Howe —_——— Alter, Behbes, 
| Knows contra Kweeland, Eodews ove.” 
Na Seſpenfiondetrin Kwows and | 
creet - before the Cormiſſars of 
Iyithy the Goods ofher 
Decreet 


her Husband4 4" and after 


her ſecond Husbands who beitwy Cha i 
Sencence,for payment of thit Ha | 
nounced being 


FT for. Land r he Wife repr 
usband, atrd: whoſe Debt Sentence had. ne 


-hood, the deceaſcs, after whoſe death: 
DR & bebeing oat Cha = IS 


i he WE who ws Princpl Dter Hg eas they Powe 


S 2 
. 
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that :% Husband could | | 
Debt, #lbeit he = nary refo 
ac he age Len og ame 


Cbinger Aﬀedge 
ofice' lawfolly ced for tiot 
he medwate) payment ii her rinie, 


which was Repelled : But becauſe 
had Intrometted with all his wreentts 
the Lo#d} Found that Relevant to ſuſtan the 

we in this fame S and _ 


m—_—_ rogue the Suſpendergthereug! | 
. Alter, -16 6 Jathy 562k Allans contra 


prom 7 "7.6, 29, Brows Gotitta Diltnaboy. 

' E.Caſſits contra Calithin, March 21. 1645. 
an "_"_ at the 1n ance of the Earl of Caſſils againſt Aitkew, to hear and 
ſe” it foithd, that he as Baillie to the Bi &6 alloway (\ who hath not 
the Lands of that Bbot$H. in a Regality ) wo. ſubjeR er gin 


ov of Char pu on [2 ew: inſt bim e der Lars 
ak kar oh pots ſach Charges thatl yy 
him wake As Fu time ; The pe raenke tk 


commas was only = di 


atk TT D Ops: eff _ 

ron rtring "EY TE 

ant tg "'B wary To rs March 42; 1625; nb 

il i at the inflagct of Thewos Edgar agnioſt the Hager 
x dalſo againft the Heirvmale and Proviſion of umquhile the Laird 

igmiller, makeroftheBond 3. and the Heir of Line being inthe Decrdet 

- _—_ _—_— to be Fo diſcuſt, —_ the Heir of T 4ilzie ſh6ald 
Charged,the Party havin arged the ys on who was in Blood to the Heir 

ofLine,. againſt NG the rho wr Re iſtrar, as.lawfully Charged t fer 

Heir thereafter he Charges the 

, Gonths: Heir of Line was not a 


hal CUE that | 
a ney 


Dy to her asHewof 
P cvogr = Hyits Or ad- 
UnCce to ON Was 


RI wi ſhould 
her; 1 here 
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Lheng3nt the Rentaller, bins ; Rental wie þ ad furniſh Þ any Beption 
The 7 notwithſtan ound no. rocels, 
caller were called and' wa NR 3 Dit Nay «rel 


own rental, which TY x” HAN not Aer 
Domnglas, Li: ; | 


, 
of Ab 


: 


" out of thePraceſs ahi dg ens appearing,in the Vitiation and 7 
thereof.” The” Lords nevertheleſs Found, that the faid Defender migh 
chefaid Tack, 'and'ufe"ir, of notult it athis pleaſure, ſeing ang er 
foe 6 YETwppepien Andhe Parſaer might yet ealily mend hi Ts 
y Tntefiting* a Proceſs' of Ttprobat ; wherein the D the Delender wal 


| by forced ts Prodyee ani able or elſe it will be decerned r= 
| Attor. "Hope. Alter. Lawtie. Glen 5 yrs 


- Phereaticr this Agtion being ale upon the Mor: LE ofer 
<d to improve the Tack, which was fond Iikewiſe cc Ys not be receive 
ing the Tack was pot uſed'y) But, becauſe of the menifeſt Vitiation. of the _ 
ſeen to:the\Lords, alb6ivir" was holderffas not produced in' the *Proceſs/ yet 
! they ordained the ſame £0 remain in Proceſs in the Clerk#hands, while the Par- 


-\facr' ſhould intent Aftion"of Improbation of the lame, which "FP. ordain- 
cd to be 'done with all diligence. 


| L. Corſe contra his Brother, March 23: 1627, © 
IN a Suſpenſion of the L, Carſe agaiaſt his Brother,who had charged the 1:2 
ro pay aSum contained in his own Obligation Regiſtrar him,and pp. 
- on the which Regiſtrar Bond he had raiſed a Charg eag IF, 654 

: Neir to his umquhile Father, in certgin Lands where by his Lon fp ied laieir , 
-and ro" the effet he might Compriſe rhe ſaids Lands for the ai .ovying 
-*by: Carfe himfelf,and nor © by his Pa her,conform totheAR of 5 

and this Ghatge to enter Heir cothate Lands ſuſperided 3 le 
ſon, becauſe he offered ro'R enounte” robe Heir to is Father z. P 
tor contending, chatihe ſh6nld*nor, Retouhce, ſeing' by by his Weg 
would not betreed of the Debr, the Debr being his 'own D 


- oblig'd-to pay, fo that he cquld not'be heard head 9 nome whe 
hirh at 


not avail him, bur tharhe mighr Co 
"enter Heir. The Zoran Found;tharhe hr arr a redcdaie de Hei 
+ WhicheheCreditor might ſeek Adjudication o eo ormyerey rich beigs 
ere HY 
$ profitable 'as a Compryſimng the- Patt | 
eaterHeir co-his Father or ron che which he he 
nothing was Alledg ua night hinder'the Party! Tefhou 
3 NR Proceſs ' feemed-to: be deduced by: Collufioift 
two Brothers, the Lords declared, that whatſoever hauldbe Attc Gone thi 
prepare any: other, Adtr, tge. Alter, 91i7%5 pay Clark? © 


os IS. > 


.—- «a «> re 44a 9 ws Lk Aa. as; 
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_* Irwine contra Towng, March 27, 1627. , © ET 
I'N 2 Suſpetifion betwixr 7rwine and Towng of a Decreet before the Commmil- 
| far of Danke! againſt the Suſpenger, as lawfnlly charged to enter Heir to 
his Father, who was decerned by a Decreet Arbitral'to do certain Deeds to the 
Charger, and the Decreet being ſaſpended, becauſe it was given againſt the 
Defender, as lawfully charged to enter Heir to his Father,. which was nor pro-- 
per 'ro the Juriſdiion of a Commiſſar, to cognoſce upon and proceed againſt 
any perſon hoc nomine, as Heir, or charged to enter Heir to his Ptedeceſſors, 
and fo the Decreet was null 2s Z non [#0 judice, This Reaſon was not Suſtained, 
bur the Decreet of the Commiſſar was allowed,becauſe the Detender's Father, 
to whom he was charged to enter Heir,and againſt whom the Sentence was given 
ceo xomine, conſented to the Regiſtration of the Decreet Arbitral in that Com» 
miffars Books , and ſo as he could not oppone himfelf againſt the Commiſſars 
JuriſdiQion thereanent, no more could the. Suſpender who was conveenced, as 
repreſenting him by the foteſaid Charge to enter Heir, . Aor, Nairy, Alter. Bur- 
zet major, HeyClerk. 7Yid, 28 Nov, 1621, L,Greenock, 18 Fanuary 1618, 
Naſmith contra Ruthven, | [285 


L, Weſt-Nisbet contra L, Morifton, | Eodeme dit, 
'F 7 Bf-Nisbet having Arreſted in Moriſtons hands fone yearly Annuity, 
' which by Decreet Arbitral he was oblig'd to pay to the Laird of Eyſt- 
Nisbets Wife and Bairns, for their Maintainance and Intertainment,and defiring 
the fame to bemade forth-coming to him,for ſatisfying of aDebt adebred to him 
by the Laird of Baff-Nz5ber,and which he had payed as Cautioner for him, ſeing 
the Moneys adebted by Moriſton,albeit appointed to be payed ro Eaſt- Nisber;his 
Debitors Wife and. Bairns, yet che ſame ought to ſatisfie the Husbands Debts 
who was living, and who was Dominus bonorum, and whoſe Money the ſame . 
(rn Gags and the adjeRion of the payment to be made to_his Wiſe and 
I to prejudge the Creditors, ought not to be allowed in their De- 
fraud, and it is more agteeable to Reaſon, that he and his Wife and Bairns 
ſhould want, than that the Creditors who were likely ro want in his Default 
for his Debt ſhould be ſo defrauded, The Lords Found, chat theſe Sums be- 
ing ordained to be payed for the Suſtentation,and Intertainment of theWife and 
Bairns by that Decreet Arbitral,- which was not a Decreet given by the Lords 
of Seffion, but by Friends, yet it could not be Arreſted for the Husbangs 
Debr,but the ſame 'ought to be payed and converted to their Aliment and the. 
Suſtentation of their Life, as was deſtinate in the ſaid Decreer, ARor, Nishber, 
Alter, Mowat & Craig, Hay Clerk, Bog 


+ - .;, Lo, Belmerinoch contra L, Covington, March ult, 1627, . 1... \ 

.N an ARion at the inſtance of the Lord Balmerinoch againſt the Laird of 
. Covington, who held the Lands of the Purſuer by Ward- holding, tor the 
* double of his Marciage : The Defender Alledging, that he was apparent 
Heir to. one of his, Forebears, wha, held and was Intett in the Office of the 
Crownery of Clid[dale, by Ward-holding of the King, whereby his Marriage 
l roche King , likeas the King had gitted the ſame to a Donarat, ſo, thas - 

rhe ſame could not, pertain to this Pata, And the Purſuer Replying, that 
thar Infeitment of. that Office cquld not-prejudge the Purſuer, becauſe the ſame 
was granted and proceeded upon the Fortaulture of Sir, Fames Hamilton, why 
was Infeft in that Office before the Forfaulture z and it was of vericy, that that , 
Forfaultry was by Seftence of Parliament Reductive, upon Proce(s and Citation 
of all Parties having Thtereſt, Reduced and found null, with all that followgd 
thereupon, This Reply was found Relevant, to prefer- the Purſuer to! the /; 
King in the Defenders/Martiage, the ſame Infeftment of the ſaid Office, which 
, Ooa depended 
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depended upon the Forfaultry, having become extin& by the ſaid Sentence-Re. 
duRive; deduced in Parliament as ſaid is z which the Lords Found ſufficient, 
albeit the Defenders Predeceſſors were not ſpecially called to the Reduttion, 
ſcingaſter that ReduQtion, none of the Defenders Predeceſlors were alledgeq 
to be Infeft in that Office, there being divers of his Predeceſſors interveenin 
berwixt him & that perſon, who was firſtInfeft upon the ſaidFortaultry,to whom 
the Defender Alledged himſelt co be apparant Heir z and ſeing it was Replyeq 
alſo, that fince that ReduQion of the Forfaultry, the Marqueſs of Ham{zoy 
ſtood Infeft by the King in that Office z which the Zords Found Relevan, zl. 
beit the Defenders Predeceſſors Inteftments wete not Reduced in paiticular, nor 
hone repreſenting him called to that Redcuion, Betore this Interloquitgy, 
the Parties were repute to be privily agreed amongſt themſelves. ARay, 
Stuart & Lermonth, Alter, Nicolſon & Rollock, Hay Clerk. Yid-2.5 Fuly I623, 
E, Nithi[dale, 


Crawford contra Cunninghame, June 8, 1627, | 
Nan Aion betwixt Crawford and Cynninghame,. where Cunninghame was 

| conveened: as Heir to his Predeceffor, who was Cautioner for the Laird of 
LZeſnories for payment of 400 Pound, which the Defenders Predeceſſors wee 
obliged to pay, as ſaid is, In the which ARion, an Exception being.admitg 
to the Defenders Probation, and a Term affigned to prove the ſame, and the 
A being called by the Purſuer, who ſought Proteſtation thereon, the Defeq, 
ders defired to be heard to propone another Peremptor, whereupon ke 

ready to make Faith, that it was noviter veniens ad notitiam_ {ince the Term gf 
the AR; and the Purſuer conteſting, thar ir ought not to be granted to him, 
in reſpe& of his Compearance inthe At and the ſtate of the Proceſs, & thar the 
ſame had depended almoſt two years. The Lords Found, ſeing this was de fired 
to be proponed by the Defender at the firſt Term of the AR, that. the (aid 
Exception might be proponed and received ; but firſt they took Conſiders 
tion of the Defenders probable Ignorance, whereby he could not have known 
this Exception of before,when Litiſ-conteſtation was made, viz. that it was 
In fatto alieno,being anent his umquhile Predeceſſors Cantionry for another per- 
ſon, and the Exception being conceived upon SatixfaQtion granted by the prin- 
cipal Party, by ſelling of Land to the Creditor, whereof by the Law, as he 
might be preſumed, and was execuſably Ignorant, ſo:he made Faith-by his 
Oath in preſence of the Lords, that he never knew thereof, bur fince the Term 
of the At; as alſo, the Lords took his Declaration upon the probability of 
his Knowledge, and aſter what manner he got notice thereof fince the, Term, 
vis, he declared by his Oath, that the principal Party had given him ſenfine 
InſpeRjon of the Writ,whereupon the Exception foreſaid was founded : In re- 
ſpeR of che which Oath and Tryal,anent both the probabilicy of his Igno nh, 
and alſo of his Knowledge had fince the Term of the AR, the, Lords receivid 
the Exception now come to the Defenders knowledge;but the Zo725 would 
not grant [ncident to prove the Exception foreſaid, bur aſſigned a fong Term 
to prove, at which Term they declared they would conclude the C's Fit 
out further Dyes, and in the mean time, that the Defender might'uſewhar 
Diligence by Incident or otherways as he pleaſed,but to be concluded againſt 
the Term foreſaid. Acor, Nicolſon & Miller, Alter, Mowat 8 Sc0r,” Gibſon 


Clerk, 7Yid, 9 Funt 1624, L, of Touch contra E, of Hume. 
7 Nicolſon & Lyle contra Lyle, Fune 15414627, 1 1 
N an AQion at the inſtance of Robert Nicelſen and Lyle his Spoule,, who-was 
firſt married upon the Laird of Broxmouth, againſt one Zyle, Son ang. Heir 
of umquhile Lyle of Stanypeth his Father, for-Regiſtration of-a Sond 
made 


> # 
- 
- 
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made by his faid Father to the ſaid £zſe Purftier his 'Sifter obliging him to 
pay a Sum there contained, at the firft Term after his Father ayd Mothers 
deceaſe 3 and from that Term to.pay Annualrent, in cafe the Fovopal Sum 
werenot-then payed ,. ay and while the payment thereof, The r Coms . 
pearing, and Alledging, that this Purfuer to whom the ſaid Obligation was 
made, had no Right to the ſaid Sum, but the ſame pertained to the Executors 
offthe ſaid umquhile L, Broxmonth her firſt Huſband, m whoſe Goods the ſame 
behoved to be reputed to have remained; and fo having Right to all Sums 
pertaining to her, the ſaid Obligation being granted by the Brother to the 
ſaid Purſuer his Siſter, after that the faid Purſuer was Married with the L, of 
Brox month,and during the time of their Marriage. Fhe Lords Found,rhat thy 
Obligation, and the Sum therein contained, pertained to the Executors of the 
L. 5roxmonth- her firſt Huſband, in whoſe time the fame was acquired z And 
that ſhe nor her ſecond Huſband had no Right thereto, and Found the faid 
Sum to be a moveable $um,&: fo to pertain to the Executors of the faid firſt Huſ 
band, albeit the Term of payment was conterred to the time of the Deceaſe of 
the Mother of the Wife, acquirer of the Obligation, who furvived the L. 
of Broxwonth,by whole furviving of him,and that the pou was cortferred to 
a time after the Mothers deceaſe, and fo to a time after Broxwonth's deceaſe, 
whodeceaſt before her,and that thePurfuer had a Clauſe of Infekting of her,and 
her Heirs in an Annualrent, - in caſe of not payment of the principal Sum, at the 
firſt Term ſubſequent to her Mothers deceaſe, whereby ſhe Alledged that the 
Bond was Heretable, and pertained to her Heirs, and could not pertain tothe 
Executor of her Huſband, in whoſe lifetime the Term of Payment tame not 
and who could not have Right to the Sum, nor prejudge his Wife thereof 
yet this was Repelled 4 And the Lords Found,that it remained- Moveable, and 
that the Huſband might have diſcharged it, the Term not being come,ſo long 
as he lived, and ſo pertained to his Executorsz And hereby the Woman wants - 
her Right,. which pertams to Strangers, there being no Bairns of the firſt 
Marriage, which is hard. Actor, Nicolſow, Alter, Craig. Hay Clerk. Fid. 

15. 1628, Falconer contra Batie, where the contrair is done, and the Sum found 
Heretable, and to pertain to the Heir, 


Dickſon contra Achanay, June 16, 1697. So RENE, 
N an Action betwixt Dickson and &chaney, The Lords aftricted the Charg= , 
er to produce the Decreet whereupon the Charge was execute, and Found, 
that the Precept directed by the inferior Judge, giver of the Decreet,agginſt the - 
Suſpender,(atisfied not the Production in the Suſpenſion, albeit the Sum there- 
in contained was but fifty pound, or thereby 3 and albeit there wasno rea- 
fon lybelied againſt the Decreet, but only that the Syfpender AMedged, thar 
if the Decreet were produced, he would propone, and Eke ſome reaſons 
of nullitie againſt the ſame, which is-not in uſe to be done, for in matters of 
littleSums, The Lords Found no neceſſity to produce more than the Precept,but : 
the Lords declared, that if after Production of the Decreet, the Letters ſhould - 
be found orderly praceeded, they would decern greater expenſes againſt the 
Suſpender, Actor, Belſhes. Alter. $cot Clerk, . 


. Lindſay's contra L. Balgony, June 19. 1627. - *-++ — -- 
N an Action betwixt Lindſey's and L:Balgozy,for paymentzo them as Execy- 
tors datives to umquhile Dapid Lindſay of. Balgony theix Father, of the - 
Goods and Gear contained in the Teſtament of umquhile Lilias Oliphant 
Grand-mother to the Defender, and who was conveened as Nevoy and Heir - 
by progreſs co her. The LordsFound, that the Teftament which was theTiple -- 
and Ground of this Purſyit, could not p< this Action, 1eing the lame 
p Was 
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298. TheDecifonsofthe Lords of Sefſang 1627. 
was Dated, and Confirmed in.the Year. '1585. And (o, fourty: years were ex, 
pired before the Mat oþ Purſuit,and- conſequently that the ſame came 
under the Act of Preſcription, in the, 5,. and 7,. Parliaments Fe.. 3.. Which 


which the. Lords Repelled, and. ſuſtained the Preſcription of the Teſtament, 

and ſo much the.rather, becauſe there was noWrit extant to prove the Debt con. 

tained in the Teſtament, arid Intromiſhon therewith after ſo long time. Actox,, 
Alter. 4A#0n, Scot Clerk. 


L:::Toxch contra L.. Har diſmilne, J une 20, 1627. 

Tauch-purſues a'Kemoving againſt Hardiſmilne and his Tenoents, the 

',» Title of which Purſuit was- a Seafin given to the Purſuers umquhile Fa. 
ther,upon a Charter granted to him and his Heirs, of the ſame Lands lybelleg, 
by the ſame Defenders, and a Retour whereby the Purſuer was ſerved Heir 
to his umquhile Father therein, with a Charge out of the Chancellary by Pre. 
cept,Charging the Defender to give himPrecept of Seafin upon thatRetour, but 
no further being proceeded upon by that Furſt Precept out of theChancellary, 
The Lords Found, that their Title could not produce this Action of Removing, 
the Purſuer not beingSeaſed,without which Seafin he could not purſueR emoys. 
ing, albeit the ſame was nat only Purſued againſt him, who was Author of his 
Fathers Right, to whom he was Heir, as ſaid 1s, and againſt his Tennents only;. 
and ſo whereby, the Purſuer Replyed, that the Defender could not oppon to 
him want of Seaſin, which he wanted through his default, he being Charged' 
as ſaid is, to-give him Seafin, and being Author of his Fathers Right, which 
was Repelled, and no Removing found before he was Seaſed, AQor. Craig: 
Alter Belſbes. Gibſon Clerk, Vid, December 14. 1626. Calderwood, Fan, 20, 


1625.L. Selmes and the Cafes there. March. 20. 1623. Lo, Teſter. Decem. 18. 
1632. Dalrymple. 


| Lidderdale of St. Maries Iſle contra June 22%, 1627, 

I an Attion of Spulzie at the [nſtarte of L, 7/e againſt ſome Defendery,- 
a Tack being Set of the Teinds therein contained, tothe Purſuers Father, 

and to the Purſuer his Son, and to the longeſt liver of them two, and their 

Heirs. The Lords Found, that the Tack being of the Tenor foreſaid, the Fa- 

ther and the Son were conjun® 8& equal Tackſmeng, and that theBenefit of the - 


lived togetherz and after the deceaſe of any of them, the whole Right there- 
of pertained to the Surviver,being Set to the Father, and to the Son, and -to 
the longelt liver of them two, and their Heirs, as faid is; And therefore be- 
cauſe this Purſuit was moved at the Sons Inſtance, for certain years owing be- 
fore thedeceaſe of the Father, which the Son acclaimed, as appertaining to 
him. The Lords Found, that he had only Rightto the half of the ſaidsTeinds 
of the years wherein his Father livedz and that his Father had Right to 
the other half, and conſequently, that the ſame pertained to his Executors; an 
Found that the Father,all the years wherein he ſurvived, had not Right by 
vertue of the foreſaid Tack, to the faids whole Teinds, but to the balf allenars 
ly, he being cotjunR Tackſman, in reſpe& of the Tenor of the Tack, and that 
after the deceaſe of theFather,the benefite of the wholeTack pertained tothe 


Son Purſuer, Actor, Lawtie, Alter. Gibſon Clerk, Vid. July 2. 1630. 
John Roſ# contra Town of Perth, , 


| Drummond contra B. Braghton, Eodene die. 
M* Fames Drummond having charged the Barron of Bryghton for his 
Fees, conform to his Obligation, containing the Sum of 200. Merks; 
the 


Ki 
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' was Found;albeit theſe Acts mentions only Preſcription of Obligations, and this - 
Title wasaTeſtament, whereto.thePurſuerAlledged theſe Acts could: not extend; 


Teinds therein contained ſhould divide equally betwixt them, fo long as they * 
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ei of herLrds of Sufſon; 187. 299 
Barron Saſpending, "that: at the ſubſcribing. of the ſaid Obligation, he was 
hep AT Crates, tho conſented nor thereto.” The Lords. Four this 
lledgance Relevant againſt the Reaſon, That the Bond bore, 19 be:giptn_ to 
bias, who was bis Pedagogue for bis Fees, and Service; And that he offered: to 
that he was his. Pcdagogue, and Served and Attended him, as the Bond 
Le ſo that this Cauſe being expreſt in the Bond, and the verity thereof be- 
ing proven, which they -Found probable by Witneſſes,and Found no neceſlity 
to refer it tothe Suſpenders Oath, they Found this ſufficient to maintain the 
Bond againſt the Reaſon of Minority, and baving of Curators notconfenting to 
the Bond; ſeing the Suſpender Alledged not that his Fees were ſatisfhed, and 
he Compenſed aliwnde, by any other... Ator. Primroſe. Alter, 


Sinclar contra Bruce, £9” 23. 1627. | 
N a Suſpenſion againſt WiſiamBruce of. ymbeſter,raiſed by oneSinclar inOrkrey, 
who was Charged by Letters of Horning,to pay to the ſaid Wiliam certam 
Sums contained in a Decreet of Spulzie, obtained by him againſt theSuſpender 
The Reafon' was, that the Charger had uſed Comprifing of . the Suſpenders' 
Lands for the faids Sums, whereupon he was[nfeft,and which Compriling and 
Seafinn wasa Real Execution, which behoved to make all perſonal. Execucton 
ceaſe} TheLordz Found not this Reaſon Relevant, for notwithſtanding of the 
Compiyting, and 'Seafio, albeit the Legal Reverfion was alſo expired, they 
Found th the Charger might alſo uſe PerſonalExecution by Horning and Capyi- 
on againſt the Suſpender,ay and while he were payed of his Sums;And Found 
alfo.xbat he might Retain the Right of the ſaid Compriting andnfeftmentzand 
thathe needed not toRenance theſame beforehe took him to the otherPerſonal 
Execution, but that be might keep that Security 3 By the which the Lords 
Found,: that he could-not thergby be found to be fatisfhied ' of this Sum, 
and fecluded*from the ſaid Perſonal Execution, except that the ,Comprilſer 
had obtajnied Poſſeffion of the Lands, Compriſed ; Neither was it reſpeRed, 
where theSuſpenderAlledged,that it wasin the Chargers default,that he wanted 
Poſſeffion,' ſeing he had never done diligence to recover Poſlcffion, nor could 
qualific any lawfa} impediment, whvch ſtayed or could debar him therefrom, 
which was Repelled, and the Letters found orderly Proceeded, ay and while 
he were payed of the Sum. Aor. Baird. Alter. Chaip. Hay Clerk. Fid. 
penult Fannary 1628. \Meldrum contra L, Cluny, , 
ne Memillan contra Gordon, Eodem die. ; 
R. Jobn Mcmillan being Afhigney by Thomas Ferguſon , to certain 
' Teinds, which Thomas was made Sub-rackſmanof the iame to Mr Gzl- 
bert Gordon of Shirmes, who was principal Talkſman of the ſame, purſues Jobs: | 
Gordon of Troquban tor the ſame,and referrs the quantity to hig Oath z/ and at- 
ter the day ofCompearance, aTerm' being Aſſigned to his Procurator toexhibit 
him to:Depone. . Atthe- Term he Compeared by his Procurator, ang pro- 
ani Exception,which the-Lords Found might be proponed 3» eo ſtatupro- 
 ceſſos, albeit it was contended, that it could not be received then ; and,the 
Exception ww wp 0s em» 1 oa had a'Sub-tack of the faids Teinds from 
the ſaid Mr. Gilbert Gordoz, their common Author, by the. ſpace of fqur years, . 
before the year Controverted,which albeit it was after the Alledged $ub- Tack 
Set by him to Thowas Ferguſon the Purſuers Authar, and who alla had.ferv- 
ed Inhibition thereupon, before the Excipients Sub-tack, yet ſeing the Excis + 
pients Tack was clad with Poſſeſſion continuaHy fihce the date thereof; and 
ing thee offered to prove, that the ſaid Mr. Gilbert was ever in Pofſton 
oft! Teinds for all years,untill the tune. of theDefenders Right,notwithſtapd- : 
wg of the ſaid Sub-Tack'Set to Fergyfogtwhich took never effe@t by Poffefſton, ..- 
| P 2 the 


The D 


$00 \Th6 DeiNfont of the Cv7129f0jjii, "at 


the ſdte theitHore after bis Ri gh FEM! 6hibitipn © 
. ron beth Kg tack, edrgot Put be ala fide to 
Tanke3\and br Yeinds fintedhe "date ther: 


f vis. 
 Bxteption was uſtaided to all Plrfuit,an Was A A ranch TY 
Aire ' . Alter. Bdlſber,” Vid. February 7, 1638 L. he 


"90 ay contra Tailgiſer, une 26. 16276 1 
N 4 aenoring at Ne, E, of Galowag,s Inſtance, again} Twlifery wha 
1 fended himſelf with a Rental ofthe Lands Liybelled, which was Seto his 
ather, .and his Heirs «d perpetuam Remanemians by the Town of Wigtdm,of 
whom the fads Latids were holden, . The :Lordy, Fonnd the Exception: pon 
this Rental ofthe Tenor foreſaid, ſufficient to defend. this Defender, as Ap. 
pearand Heir tohis umqutfile Fathet to wHow ang hisHeirs the, Rental was Set; 
he proving, that it is the Cuſtony of the Town of um that the Rentals bf 
'the like Tenor, viz; Set to Men and their Heirs, ba ever been ſufficient to 
maintain the Heir of the firſt Rentaller,” after che” firſt Rentallers, Deceale, ;in 
" Poſſeſſion ofthe Larids, during the Heirs Lifetime, *and which was fu ah, 
-albeitthe Purſuer Replyed, thatthat Ree behoved tobe x expired 
the Deceaſe of the firſt Kentalter3' and tha E it could laſt nolgnges, nei er 
of any force todefend his Heir gocing 4 inſt the narure of a \ Renal, albs- 
/itby the Cuſtom of that Burg h $erte the Reveal, it wight be matdtalned 3 
gainſt themſelves, it they'were p eral efender to Remoye, yetit could 
' not be reſpeted againſt this Purſuer, who fo Hererably Taſeft 1 in the Lands 
' Lybelled;by the Town' of Wigtonn,' upon the Reſigr 2h of his Author, who 
was alſo Heretably Tnfeft therein by va long be ore mw date of this Rental; 
-which Reply was Repelled, and the Exception Frey 3s ſail is, \But the 
Cuſtom was fotind by the'Lords ought 'to- be proven by ſome Sente mw A Given 
n foro 'contradiorio "berwixt Parties ," where the Judge allowed the ſaid 
'Cuſtom, and Found the famen Proven and found | it not Probable by the 
Teſtimony of the Burgh, declaring that that was their Cuſtom, nor by any 
Tryal ſhowing, that the Rencallers* Heirs bruiked fo de fatto, which -was not 
.'Found ſufficient: ARor; Stuart '& Nicolſon. Alter, Scot Clerk. Yid, 
Fuly 5. 1625, L. Aiton, and berwixt thir fame Parties. "March 15, 1631, » 


Lindſay contra Miniſter of Brichen,' Boden die. © 
NN a Suſpenſion betwixt Mr, P atrick Lindſay and theMiniſter of Brichen,who 
Charged the Suſpender for payment of 22 pounds,:as'for the third of the 
Thefaury of Brichen,to which Benefice the ſaid Mr: Patrick was. provided] and 
who Sufvended upon this reaſon, vis, That Chapters are reſtored by the 
A&s of Parliament x617, and 1621. toall their Rents; and fo I: is," that" this 
Beneficeof theT heſaurary is one of Fs wa di 
chex,and (o ought not to pay any of the Stipendto. er yn Brichenbut 
| ſhould be payed by the Biſhop 3 this Reaſon was 
Decreet and any es thereon ſuſtained, notwith 
the Chapters 3 which AQs were found, as the words | 
ſaids Reſtitutions were madein favours of Miniſters, who ſhould 'be provided 
tQ any of the ſaid Chapter-Benefices and Rents, and this Suſpender-was 'not 
-- a Miniſter, and therefore the As could not 'Milicat for him, Ate. Hiven, 
Alter,. Mowat, Gibſon Clerk. 


Baillie contra Robertſon, via | , 162: VE '# 

I an Aion betwixt Margaret Baile and Janet R the Lords Found 

no Proceſs againſt the Defender, becauſe ſhe was clad with a Hus 
he not Ras. ey which a was fuſtained, albeit ſhe' 
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fince. the Execuring of the, Principal, Summons, becauſe the hyas Magried before 
eg HE Eon Gre nn Cries © ko tan Rep tidal 
ſhould have been Summoned to Compear bythe ſaid Citation ; and albeitthe 


At 204 Letters could not haye been dei againſt him, {ing tbe yas not 3n 
Priacipal Summons z yet the Parſuer by Supphication tp. the Lordsgmight 
Se bained warrand to Summon' him, 'by. vertue whereof he might have 
been. Summoned for his Intereſt, likeas the Purſuer might raiſe. a new Contie 
nuation, and give in a Supplication to Summon the Husband for his Intereſt, as 
CAC ito no eabRA be mage" BdochIC 2.7 os pi 
l ; 1; Dryſdale contra Crewfurd, Eodem die. p10 9 
-F'N- ar AGQion of | Regiſtration of a Bond at-the inſtance of James Dryſaale, 
-1  Execcutor to him'to whom the Bond was'made, againſt Henry Crawfird De- 
or.' The Loyds Found, that this Bond could not be ſought to be Regiſtrat at 
' the Executors inſtance, albeit the ſame was Confirmed in the Defuncts Teſta- 
' mentin'refpect the Bond obliged the Defender to pay Annualrent therefore 3 
whereby the Lords found, it pertain to the Heir, and notto the Exechitor 3 
"neither ' was itfuftained, what the Purſuer anſwered, that hewas that ſame per- 
"for who would be Heir in Law,” and that he: alſo 'offered Caution, ta war- 
. Yind the Defendet at the Heirs hands,” and all others, ſeing-'he- was not Re- 
-toared' Heir to the DefunR ; But the Lords Found the Proceſs: might ly over 
-'while be ſhould be ſerved Heir, and then upon produttion of his Retour, he 
* might proceed to his Cauſe. Hay Clerk, :- + -.. | 
w *Stzert contra L. Wedderbiry and othets; Eodew die. 
N a Cavſe of wrongous Intromiffion witttheTeitids of C)ldirghame, at the in- 
' ſtance of John Stzars of Coldinghame, dgainſt the L'Widderburn ard others; 
The faid Jobs Stzart being provided to the Abbacy of ES 
''after the Earl Botbwel his Father being Forefaulted, after whoſe Forefaultyre 
-the Earl Poſterityby AR of Parliament Anno 2592: beingdeclaredunhabile 
tobruik'any Beneficeinthe 'Kirigdom 3' And by another A& of Pattiament Av. 
' m9 1594. The Abbacy of Coldinghame being annexed to the Crown,$: theEarl of 
Hume having acquired,the Right of that Abbacy from the” King, and-baving 
' Sett Tacks of divers Feinds of this Abbacy to divers perſons, who'being con- 
 veened in this Actionto repay the ſame Teinds;Sert inTack to the ſaid Jobs $1#- 
' &rt, as he whoin Arno 1621.. was reſtored againſt this AR of Diſhabilitation, 
and his faid Proviſion found good by the Eſtates,'- and all things done in'pre- 
Judice' of his Right and Proviſion, with all Rights made fince' his' Diſhabili- 
" tation'to' others, won Art rwore and  Annulled by the ſaid Acts the fſaids 
""Defetiders defending themſelves againſt thefaid Purſuit, by vertue of the ſaids 
'Tacks. "The Lords Repelled their Exceptions proponed thereupon, albeit - 
= were purchaſt conform tothe Lawy then ſtanding,and for Sums of Money, 
"Cauſes onerous, and mor Alledged ſhould defend them in this 
Polleflory Judgment, they being Poſſeſſors bone fidei, eſpecially againſt's' R e- 
ution of Grace, as they Alledged: this to be : ſeing that by | Act of Parlia. 
"ment 2384." It is Provided,that no perſon ſhould thereafter be reftored;” who 
was Forefaulted, but only by way of Grace, Andby the 4 Act of Parliament 
1606, It 1s Provided, that Reſtizutibgsþy Grace ſhould nat, pre judge perſons, 
. Who had. acquired Right) of AnY thing belongjog to the. ptrion, .Foxetaylted 
| form the King, asthey and ther Author'bad done, : And by.tbe; Act Salyd Ju- 
+ Fa, the ſame Pafliainent 1631... wherein. the Purſuerg Reſticution wagdpye, it 
-1sOrdained, that no'Act,mage in fayours gt any; particular Party, ſhowd:pre- 
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++ Judge any privat Pagties:Right ; whereby. they Alledged.ithay.x ;Fugſpers 
ect could not ve + their precening Rights,eſpecially fuch an Act which -- 
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was not deduced upon Proceſs, and whereto they were nevercalled, nor prog-. * 
ceeded it upon anyCitation,and ſo behoved to beaReſtitution by way of grace; |. 
Likeas they Alledged, that"they compeared in that fame Parhament, and'Pro- 
teſted that that Act ſhould not prejudge them 3 which Proteſtation'was in ef. 
fect admitted by that Act Salvo Fwre made after the [aid Proteſtation, and muſt 
work the ſame effect, as if it had been ſpecially admitted. This 41 

was Repelled, in reſpect ofthe ſaid ' Act, 'which was not only found 'to beof 
the-nature of' a gracious Reſtitution, but contained a 'Rarification of the 
Purſuers Proviſion, and a Reſciffion of the Deeds done in prejudice thereof, 
and of the AG of Diſhabilitation, and all Rights depending thereon z and that 
the ſaid Act of Parliament could not be drawn in Diſpute before the Seflion, 
if it: was formally, or well dones: ornot, they not being . Judges thereto -,/ng. 
ther conld that Act Salvo Jwre take away the other Act made in that ſame/Pax. 
liament ſpecifict. done ex certa ſcientia, The like Deciſion was done in an Actj- 
on of Removing, betwixt the Earl of Nith/daleand McRel/ar, Decided: y Joh 
1627, But the Lords Found they would reſerve to themſelves,toconhhder what 
ſatisfaction ſhould be made for the yeats Libelled to the Purluer, after dedy- 
cing of Probation upon the quantity of their Intromiſhon theſe years;-which 
years Libelled were only the years 1625,- and 1626.+and fo divers years after 
the Purſuers Hct of Reſtitution. Likeas to interrupt - the Defenders bone fides, 
he offered to prove Execution of Inhibition againſt thir Defenders, and:Jotent- 
ings of {ctions of Spuilzie for thir ſame Teindsof divers other years, preceed- 
ing thir years acclaimed, which the Lords admitted to Probagion, to the effe(t 
| foreſaid, asfaidis, Actor. Aitor & Stzart, Alter. Nicolſon & Belſþbes. Gibſon 

Clerk. Yid. 25 July 1623., E. Natbſdale. 9 Feb. 1627. John Stuart. | 


4 E: Toxch contra L. Carriock, 'Eodens die. \ - '- | 
Aird Touch having the Eſcheat of L. Kippiwroſs, purſues the L. Carnock, 

4 as Heirto his Father, . which Father was adebted to Kippinroſs, ln a Sum 
of Money tomake payment to him of the ſame, as Donatar, who had obtained 
General Declarator, and thereupon had Arreſted the faid Sum in the 'Defen- 
ders-hands,which by this Purſuic be was deſired to make forth-coming,and be- 
ing referred all to his Oath,viz, both that-his Father was Debitor,and that he 
15 Heir tohis Fatherz and the. Defender Alledging, char this Purſuit could not 
be ſuſtained againſt bimas Heir tohis Father, -to make the Debt Alledged ow- 
ing by his Father forth-coming,. except Sentence had firſt preceeded, and had * 
been: recovered. upon the Debt, finding that his Father 'was Debitor in that 
- Sumzand- that thereafter thatSetntence was transferred againſt him: And it was 
Alledged, . that the Purſuit was againſt Form, ſo ſummarly without preceedse 
ing Sentence, to purſue him/tomakean 4lledged Debt owing by his Father, as * 
<Arreſtedin the Defenders hands tobe made forth-coming,. The Lords Repel- ' 
led the Alledgance, and ſuſtained the Purſuit, which they found formally and- 
orderly: Deduced for the Rebels ſelf might have conveened the Defender, as” 
. Heir to his Father, to pay aDebt owing to himſelf by his Father, and refer- ' 
. red it to hisOath,and therefpre the Donatarmight do the famine. Actor. Cres, 
. Alter. Primroſe & Chaip.. Gibſon Clerk. Yid. 23 Feb, 1628, Naſavith, Decens,” 
9. 1626. Lord Blantyre ,. THe 


E, of Dwmfermling contra his Mothet, Faly 3.162% © * _ 

N a Suſpenſion betwixt the Earl of Dumfermling and his Mother, where 
the Lady his Mother charged the Earl Suſpender hee Son, upon her Con- 
tra& of Marriage, as Heir to his Father,to Inteft her inrhe'Lands of Ingerest, 


which were” Conquilt'd by Her Husband che rime of theit Marriage, ſeing'by 
her Concra& of Marriage her faid Husband was oblig'd; to-provide her torher * 


1 
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Liferent of all Lands, which he ſhonld Conguiſh the 'time of their Marriage. 
The. Zerds Found the Suſpender was holden to, give the Charger-ar Liferene. 
Infeftmene of the ſaids Lands, in reſpe& of the-laid Clauſe of the ſaid Contra 
of Marriage, which Clauſe they tound no ways to be. Elided by the Realon of 
the Suſpenſion, which proported, that the: Suſpender his Father who. was 
ContraQer,was only oblig'd by the ſaid Contra, to Provide, the Lady tothe 
Liferent with himſelf, of ſuch. Lands as be ſhould Conquiſh duripg their 
Marriage, which words neceſſarly Implyed, that the Conquith behoved.rq be 

made to himſelf, and that he ſhould be firſt Intelt therein; himſelt, other ways 
it "could not be repute a Conquiſh to him z And it was of Verity, that theſe 

Lands of Isneresk, albeit acquired in the. time of their Marriage, was nor, 
acquired to her Husband, neither was he ever Inteft therein, but by the con- 
trary the ſame was by the principal Contra& of Vendition acquired to the Sus, 
fpender Heretably, no mention being made therein of his Farher , likeas, the 
Suſpender was Inteft therein, and not his Father, and ſq the Suſpender Alledg- 
ed, that the Clauſe of the Contra could not be effectual ro the Lady,to give 
her the Liferent of theſe Lands, -whereof her Husbands felt (it he were living) 
could claimno Liferent, the fame belap provided to his Son, without any Re-, 
ſervation ; which was Repelled by the Lords, and Found, that the Liferenc 
thereof was due to her : And albeit the Suſpender turther Alledged, that he 
ſtood 'Debitor in the ſame Sums which were given ſor the price of the Lands, 

or in als great Sums as the price thereof extended to, which reſted unpayed the 

time of his Father deceaſe, and which he as Heir behoved now to pay z ſo that 
it were againſt all Reafon that he ſhould be ſubject to pay the price of the 

Land, -and that the Lady ſhould bruik her Literent thereof, as it it had been 
his Fathers Conquiſh, which could not be ſo repute, the price thereof lying, 
yet on the Defenders Head. This was alſo Repelled, and notwithſtanding, 
thereof, the Lady was found to have R ight to ſeek her Literent thereof, (eing- 
the rime of the buying ot theſe Lands the Defender was but an Iatane. Actor, 
Hope & Nicolſon, Alter. Aiton & Stuart, Hay Clerk. Vid. 24 Fanuary 1629, 
La, Renton contra L, Renton. 12 March 1628, betwixt the ſame Parties. lr, . 
Fore 1629 betwixt them, 16 Fuly 1625 Knox con, Brown. 14 March 1628, 
Graham contra Finnie. | PROS 

The like Decifion' done 11 Fuly 1632, La, Bonitoun contra L,Hardenwhere. 
vhe Relict upon the like Clauſe of her Contract ot Marriage, got her Literenr: 
of Lands acquired by her Husband to his Son; Reſerving only to the Husbaud 
his Literent thereof. Gibſon Clerk, 


-. ..- j., Mckenzie contra Parochioners, Fuly 4, 1627, e'1 
| fee Aion of Letters contorm,at the inſtance of ,, Mkenzie Miniſter 

at Sclazt againſt the Parochioners thereot - The Lords Found, that a Giit pre= 
ſenting, and in that ſame Preſentation admitting the Miniſter to the Kirk, the 
ſame being aBenefice at the Biſhop of the /ſe4Preſentation, was ſufficient theres: 
on to ſeek Letters conform 4, and that there needed no, other ſeveral Collation 
not Inſtitution, the Benefice being given by the Biſhop of the Diocy; who. 
was Patron, and conferred by him bis Giit to the Miniſter pleno jute x and: 
becauſe there compeared another Miniſter, who Alledged; thac upon another / 
Gift grarifed to him by the ſame Biſhop, ot the ſame Beafice, that he had ob- 
tained Letters conform in his favours, ſo that no other Sentencecould be gran- | 
red toanother. This Alledgance was Repelled, ia feſpect this Purluer Reply. 
ed, that he was actual Miniſter, and ſerved preſently the Cure at the Kirk, 
and had done the ſame theſe 18 poun paſt , which being proven, the Lords 
Preferred him;notwithſtanding of the other Sentence of Letters contorm, Actor, 
Fouls, Alter, Gibſos Cletk,' Vid, 11 Dec. 1632,L,Lugtonn. 10 Dec, 
1628, L, Ley, Pp 4 Leſty 
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© 1 +102 © Lefty contra Leſly, Bodem die, © eg Be 
N an Improbation bee Eefh again Lefly and le. ander Unrvi 
to the Defender, wherein the Detender was conveened for Production and 
Improbation of whatſoever Bonds, Contracts, Obligations, Chircers, or Pre. 
ceprs, made by the Purſter, ot by that ſpecial perfon to whom te was Retoy. 
red Heir, and to theſe Defenders nominatim. T he Lords Suſtained this AQtog 
and Clauſe conceived in thefe general Terms, albeir char rhe, Purſher cogde, 
ſcended not, neither of the Dates of the Writs, nor of the Tenor nor Contents 
thereof; W herein They Fobrid, rhat he needed not be more ſpecial, feing hepyr. 
faed by that general Clauſe for Wrirs made by himſel}, or by that. one perſay 
altenar[y ro whom he was Heir, and not by any othet his Predeceffors,to theſe 
ſame Defenders themſelves, and not ro any of their Predeceſſors, ſo that the 
could not pretend ignorance. of the Writs, if any was made to themlelye, 
Scot Clerk. 


"© 
yo 


Edgar and Fohnſloun contra Finlaſon, Eodrm die, | 
I a double Poynding berwixt Edgar and Fohnſtoun agjind Finlaſon 3 The 
Lords Found, that a Bond made to the ſaid Robert, whereby Walter Finls. 
ſon was oblig'd to pay a Sum to the Creditor foreſaid at the Term, and failzig 
ing thereof, to Infeft him at his option in an Annualrent therefore 5 Providi 
always in the {ame Bond, that notwithſtanding of that Clauſe of Infetrmeng, 
the Debitor ſhould pay at any Term thereaſter the principal Sum with Anna, 
rents, which ſhould be owing for the time,withour Requiſition, that that Bond 
of this Tenor, was a ſufficient Ground whereupon Compryfing might be D& 
duced by the Creditor quay his Debitor for the principal nga by, for the 
By-gones owing before the Compryſing ; which Compryſing the Lords Sa 
ſtained, albeir the other Party Alledged that the ſame was null, being Dedy- 
ced upon an Heretable Bond, never being made Movable by a preceedi 
Charge,without which had preceeded, and that thereby the Bond was m 
Movable, he Alledged that no Compryſing could be Deduced thereon ; which 
Alledgance wag Repelled, in reſpe& ot the foreſaid Proviſion of the Bond, 
which gave the Creditor als great liberty to Compryſe as he might Poyad 
therefore, and there needed no other preceeding Charge to have made it Mov» 
able, except he had intended ro proſecute ng Execution againſt his Par» 
ty by Letters of Horning and albeit that the Creditor in the denunciation of 
his Compryfing, had denunced his Debitors Lands, to be compryſed tor more 
Annualrents than was reſting the time of the Compryſing, and that the other 
Party Alledged, that therefore the Creditors ſelf had acknowledged, that his 
Bond remained an Heretable Bond, and ſo that no Compryfing could be De» 
duced thereon, ſeing he had denunced tro Compryſe for a Terms Annualrent 
ſubſequent to the date of the Compryſing, which he could not have done, if 
' he had not thereby acknowledged the Sam and Bond ro be Hererable, and 
to be ſubjeR to Annualrent ; yer this Alledgance was Repelled, (eipg,albeit 
the Denunciation was made; fo, yet the Compryfing was. only uced, 
and the Debitors Lands compryſed for the Annualrents which were ow- 
ing for Terms expired before the Compryfing, which Compryfing could got be 
prejudged by the Denunciation containing greater Sums, the ſame being re- 
ſtrited by the ſubſequent Compryſing following thereupon, Actor: Nzcolſon 
& Cunninghame, Alter, Hope & Belſhes, Gibſon Clerk, Vid, 24 Fainary 1637, 


K, Caſſils contra Lows. 


Campbel contra Campbel, Fuly 6. 1627, | | 
JN a Suſpenſion betwixt Camphbel againſt Campbel; The Lords Preferred Tu- 
tors Teſtamentars nominate to a Minor ( whereof the Laird of Zongſheow 


| Rebels whole Goods, which he had-rhen avho rithe 64 
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ws one) to the Tutor Dative in the adminiſtration ofthe Minors Goods; not- 
wi ing that che Tacor Dactive Alledged;thar he oughe ito have been pre- 
ferred, ſeing che Tutors Teſtamentars had fallen from cheir Office,” there be- 
ing fit fiace the Defunds deceaſe who nominate them Tutors, during the 
nh pace they. had doneno Diligence, neither to' Adminiftrarethe Minors 
Afﬀairs,oor to care for her Perſon,as was incumbetit to them of the Law,until 
now that the Tutor Dative had intented this Purſitic in favours of the Minor, 
and that che ſaid Tutor Dative having married the Minors,Mother, hach had the 
oaly care of her all this time ; likeas the aids Tutors Teſtamentars were Cu- 
rators to the Heir-Male, - who in this Proceſs. was conveened: for that Deed 
which he was oblig'd to fulfil to chis Pupil, ſo that they could not be both Cu- 
rators to the one Party, and Tutors to the other + Which Alledgatice was 
Repelled, ſeing they Found, that chis.Ceflation. of the .Tutors Teſtamentars 
could not prejudge them of their Office ot Tutory, which they were now 
willing to Adminiſtrate, albeit after fax years expired, in regard thete was nv 
prejucy ſuſtained by the Minor, nor done to her-in the mean time, which 
could be qualified any ways z and although they were Curators to tlie Heir- 
Male, who was charged to tulfil the Deed libelled tor the Pupil, to whom 
they were Tutors, yerthar was found no Impedimenr to them to coftinie 
Tutors, feing the Heir-Male offcred-real and: ready Obedience, and co fulfil 
the "Obligation ro the other Pup, ſo that) ir was no litigious Diſpute 
berwixt clieſe Parties, which could hindec the efe of the Tutors Admitiifitrs-. 
tion of. cheir Pupils Goods, and thetetore the Teſtamentars were, pteferted &© 
the Dative, Ir is to be here conſidered,that of the Law quarts ſpiratar t6-. 
tele teftamentaria non eff loc Detive vel legittime, alſo Fitricus det jube non dd- 
tur Tutor [wo Privigno ; and this Tutor Dative,before the Teitory Dative, had 
married the Mother of this Pupil, to whom he acclaimed to be 'Tutor 5 'alfo. 
the Zords Found,thdt the Laird of RewaZan, who was Father to the TutorDa- 
zive;being one of the Tutors Teſtamentars, who having Renngced to be Tutor 
wk Ketunciation ſubſcribed by him, and once produced before che Lords, 

it that thereatrer he took up/the ſamine, and defired ro be atmiceed to 
the Tatory with the teſt of the Teſtamentars, ing charhe might repent 
and return to the Office , yet in reſpeR of the faid lation, rhe" Lords 
Foend that he ought not to be Tutor, but only the reſt of the Teſtamentats, 
and chat he could not come back again, Actor; Hope, Alter, Scor;. Seot Clock, 
Fid, 22 Feb.1628, Colquhoun, 4 Fuly 1629,L;Lagſhan, r5 Faly 1631001: 
contri Grant, 17 Dre 4631, Auctherlony, AN 
E. c Annandale contra Murray, Eodemn die, 


} 


JIN apeneral Declarator of umquhile the Laird of Cockpules Eſcheat;at the 
inſtance of the Earl of A»nandale, Donarar thereto made by the King fince 

; the Rebels deceaſe, againſt Mr, Richard:Mwrray. of Corkpult his Brother; 
The Lord's preterted the Putſuer to-another Donatar,Compearing and Alledg- 
ing, that he was made Donater thereto by.the King, and had abtained' De- 
clataror thereupon before the Rebels deceaſe, ſo that it could not be Declared 


Agal 


g- at-the ſecohd Nonatars inſtance; which Alledgance/ was Repelled, 'anid 
ſaid ſecond'Gift Suſtained, becauſe it was Replyed by the Purſucr the'ſe- 
cotid Donatar, that the fifſt Gift could nor be reſpeRed, being taketi 16:the 
Rebels uſe, and upon his own Charges,” and he continuing Rebel-chereatter 
unrelaxtd, the King had, Right by continuing pt -his'Rebion t6 Gift his 
Eſchene or Liferent'to another Donatar, who! gughe 10 be prefetred 16; the 


fanding rh che Git is ee tothe Reveb own: ufe, *e6ll woeyie 
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he thereafter continued ar the Horn unrelaxed, becaufe he Alledged the King 
x" .might gitt the ſame ro theRebels ſelf, whete no Creditors compeared t6 quarre] 
i the ſame, andwhere-no Partyiwas- prejudged" thereby;for the King 'bei ' only 
intereſſed in that Rebellion” his Majeſties Intereſt was taken away by bis Gift, 
which being once given; there\could not{except there had been a new Rebellion 
to make anew cauſe'of* Vacation to'the"Kings Majeſty ) be any new Gilr 
effecually given to 2 fecond:Donarat , which Alledgance was Repelled, for 
the Lords Found, that the'firſt Gift couldnor be effeually given, neither tg 
the Rebels ſelt, nor to any other to his ufe, he remaining ſti]] Rebel after the 
Gitrt, and'that che 'Rebel-conrinuing Rebel'unrelaxed, was not capable to re. 
ceive the {amine, -albeir no Credicor were-prejudged thereby, nor compateq 
to-oppone the. (aid Giit,. but that there-was'place to conter a new Gift roany 
other Donarar,. notwithſtanding of the ſaid firſt Gift, which ſecond Dona 
tarmight als lawfully quarrel the ſaid-firſt Gift, as any Creditor might haye 
done, likeas it was Found als Relevant, being proponed tor the ſecond Dy. 
natar, as it would have: been being proponed. for a true Creditor ; and alſo the 
Lords-Found, that although/the fiſt Gitt had been valuably givert to'a Dons 
tars own-behove, - yet if the Donatar ſhould thereafter either Diſpone or Tranf. 
act. for Sums of Money -or: otherways, the Right thereof to the! Rebel,” and 
that heſhould after that Niſpoſition remain nnrelaxed z-that the King might 
-Diſpone valuably anew Gift of the fame Eſcheat to another Donatar,as rows. 
acquired, /andas a'new. Purchaſe made by the Rebel after the firſt Gitr,wh 
0 the King had/Right by the continuing Rebellion, and: the Acquifition by the 
Rehel.of theſe Goods while:he was Rebel, which being ſo - acquired afrer the 
M| Gift, by. the: Rebels remaining ſo, -it gave place to the King of riew to 
confer them;:- ARor. Hope & Buryert. Alter, Nicolſon; Scot Clerk, © Fid, 25 
& 28 Now 1.1626, E: Kinghorn contra Wood, - By 
-- In this ſame Proceſs; the perſons who'ot Law would have been Executors 
to the Rebel,  being«called;”; and 'proponing'the Exception foreſaid upon” the 
{aid prior Gitr and. Declarator, and Alledging that the Donatar, who had 6b» 
tained Declaratory had made one Grahame Afhgney thereto, who had tranſac- 
ed with chem forthe ſaigs Goods Eſchearable,: and ſo that this Purſuer could 
not ſeek: a Declarator upon. that whichis declared already,' ſeing they behov® 
ed to, be comptable to himi who. had! obtained: the ſaid firſt Gift, ' and which 
was declared. -. The Lords Found; that this Alledgance was not comperent'to 
theſe Excipients te be: proponed by them, albeit they were ſpecially called in 
this Proceſs, but the ſame was only competent to the Donatir and his Aſfigney, 


L. Pitmedden and Lo, Elphingfton contra Smith, July 7. 1627, 
| a Removing purſued by Pitmedden, andthe L, Elphingſton againſt Smith, 
the time ob this -Warning,: whereupoh this Removing" was purſued, the 
Defender had\an'Heretable Infeftment: of the Lands Lybelled, flanding and 
.clad with, Pollefion, which was Reduced bythe Purſuer 3 After the making of 
the warning; the Removing wtented thereupon depending'in the meantime 
'undiſputed, - butlying over,not mentioned betivixt the Parties, and afgerSen- 
tence of: Reduitiong, whereby the Defenders Right was taken away;* which 
was ſtanding:whep the Warnirig was made, The Purfuer Infiſting in his Re. 
moving; -and:the; Defender «Alledging,' that: bis' Infeftment /toreſaid fla 
untaken; away the time of: the Warning; albeitſenſyne Reduced, was enoi 
to produce Abſolvitor from;that Warning, while he were Warned of new'a- 
gain,The Lords,in refpeRt of-theaidSentence of Reductions which  Reduftion 
was Intented. before:the Warning foreſaid was made, and the Defender there 
by. Summoned-before the Warning, for 1eſchewing of-Pleas, and-tin-neceffar 
AQtions berwixt Parties, Decerhed- the Defender to Remove, inthis GmbtPrb- = 
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Beltane thereafter. AQor. Baird. Alter. Oliphant. Giljon Clerk. 


Compriſing interveening before the Entry, albeit after the date thereof, was 
ſuchan Impediment,which renders the Tack ineffeQual, which could not be. 
Real by Poſſeſſion before the Entry; and therefore cannot prejudge his Real 
Kight of Compriſing,it being aDeedLegally done in ſeekingExecution neceffar 
for his juſt Debt, whereas the Tack was a voluntar Deed, done betwixt two 
Good- Bretheren,and ſo the more Suſpicious; And the Sufpender opponing his 
Tack anterior to the Compriſing, and cltingto prove theVerity ofthe Deb, 


owing to him by the Setter thereof, arid Alledging that his Tack being Ser in 
May 1623. And theEntry to be at Martinmaſs the ſame year, which. could 
not be ſooner, in reſpe& the Cropt growing upgn the Lands that year, the 
fame being poſleſt by Tennents, the Ioerveenir Conroy ought not to 
xejudge his Tack, eſpecially ſcing his Compryling was leſs real than his 
Fak, before that he was Seaſed upon his Compriſing itbeing true that he 
was notSeaſed while the year 1625.two years after theCompriſing,and time of 
Entryof the Tack,whereas the Tackſman, the firſt year after the Entry,viz. the 
year 1624,. And alſo the year 1625. had obtained Decreet againſt the Ten- 
nents, for the Duties of the faids Lands, and payment conform thereto.. The 
Lords preferred the Tackſman in this Poſſeffor Judgment to the Compriſer, al- 
beit the Compriſing was Deduced, and ended before the Entry of.the Tack, 
ſcing the Compriſer had doneno diligence two years after the Comprifing,to 
obtain himſelf Seaſed thereon in the Lands, ſo that his Comprifing without Sea-. 
fin being no more Real Right, than the Tack, without Poſleſſion, before the 
Entry y andthe ſame Tack before Seafin upon the Compriſing, being clad with 
Poſleſſion, was ſuſtained to maintain the Tackſman in Poſſeſſion, while his 
- Tack ſhould be taken away, in ſome ordinar Purſuit, by way of ARtion, or 
by ſome better Argument, but if Seaſin had been timely taken upon the Come , 
prifing,' or Diligence done to have obtained the ſame. The Lords inclined eo _ 
caſe ta thiok, that the interveening Compriſing before the Entry of theTack, 
would have been an [mpediment, why the Tack would never have been effec-. 
tual againſt thatCompriſer,no more than it could baye beep prejudicial toany, 
who before the Entry had Heretably bought the Lands from the Setter of the 
Tacks. But the not doing of diligence,to obtain Seafin fo long after the Com- 
. Friling,” without the which .Seafin or Diligence it was not Rea},was the , 
, Reaſon of this Neciſian, rhe Compriſer was alſo Brother, in Law.to bim, from 
, whom: he Compriſed, and the Tackſman was his Brother. Thereafter upon 


Qq2? the 
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the 7 the. Lord: preferred the Compriſer, becauſe the Tackſmans Decreet | 
and P hen Zi 

i 


ellion, were condeſcended on by him,to be after alersSeafin, | 
whereas if they had been before his Seafin, the Tack thereby would have been | 
Real, and was thecauſe ofthe Tackſmans preference, but the Flom 
ing Seaſed before the Tack, was clad with natural Poſſeſhon and <creers, the 
Compriſer was preferred 3 and alſo becauſe he Alledged, that the Common Ay. 
thor, from whom he. Comprifed, remained in Real Pofſeffion_of the Lands 
himſelf to the rirhe of his Seifin, which was admitted to his —_ albeit 
the Tackſman Alledged that the Summons, whereupon the Decreet' followed, 
was Execute beforethe'Compriſers Seafinz and thathe had been in'natural Po. 
ſeſſion before the Seaſtn,of the Maills and Duties y likeas before the fame, the 
Poſlefsors of the Lands being Tackfmen to his "Author, they took new Sub- 
ticks of him, and acknowledged his Right, and payed to him their Tack- 
Duties, which was all Repelted, as is above-written. ' AQtor. Nicolſon, Alter. 
Cunninghame, Scot Clerk. Vid. Feb. 13. 1627, Senmel contra Sexnel, July 
20, 1622. blank in the Names. November 25, 1635. Jobs Morijon, 


» ©. ..;. Rowan contra Shaw, July 12. 1627, SE Dx 2h 
N a Suſpenſion. betwixt Rowan and Shaw, where a Bond was made by a 
| Debitor, granting him to have borrowed from, umquhile Fergafow ſome 
Money,which: the Debitor obliged .himſelt to pay to his faid Creditor,or to ang- 
ther called. Shaw,or to either, of them preſenters of the Bond, and their Heirs 
and Executors3 which Sum being craved from the ſaid Debitor, after the de- 
ceaſe of Ferguſon the principal Creditor, by the Creditor of the faid Ferguſon, 
who had. Arreſted the ſame, and alſo-the ſaid Sum being craved by the Exe- 
cutors of Shaw, who was adjeRed in the Bond, acclaiming the fame to be due 
to, them, - ſeing the payment by the Boad was appointed to be made to one of 
. the two preſenters of the Bond, and their Heirs and Executors, and that they 
had theBond,& ſo contended the Right of it to pertain tothem,and not to Fer- 
guſon, nor his Creditors. The Lords Preferred the Executors of the Perſonad- 
.zeRed, 1n reſpeR of 'the Tenor of the Bond, appointing payment to be made 
to one: of the Preſenters, or their Heirs or Executorsz For albeit the Bond 
wasnot preſented by Shaw in his own Lifetime, and that the Sum was the pro- 
per Money. of Ferguſon, yet it was found als due to his Executors, 'as to Shaw 
himſelf, ſcing they had the Bond; and albeit by the Civil Law, 4jef#s ſoluti- 
oni non poteſt petere ſed tantume poteſt ſolutionem accigere,yet that agrees not with 
our practiſe, whereby A djeus poteſt etzam petere : And albeit by aur praQtice, 
#s pojsit petere, yet if he and the principal Creditor were contending for the 
Sum, the principal Creditor lender of the Money would be preferred to the 
adjefted, nevertheleſs here the Executors of him who was AdjeQed, were 
preferred to the Creditor of him,who principally was Deduced in the Obliga- 
tion,for it he had been living,the Adjews would have been preferred to him- 
ſelf, becauſe the ſaids Executors of the Perſon Adjefted had the Bond in their 
Poſleſhon the time of hisDeceaſe,8& it was found i bowis ejzs, and bis 
Writs, after his deceaſe 3 and that the principal Creditor Fergsſox lived four 
moneths after him, and never ſought the Sum 3 likeas the time of the date of 
| the Bond, he was owing greater Sums to the Perſon AdjeRed, than the Sums 
contained in this Bond, which were prefumptions, that the Bond was given to 
. the Perſon Adjetted, at the very making thereof, for ſatisfaQtion of that Debt 
.,, Þr0 tanto, and this Alledgance was admitted to Probation, and was the cauſe 
of thisDeciſion, preferring thePerſon Adjefted tothe Principal 8 his Creditor, 
... ſeing there was nothing qualified to infer Simulation,vr that 'the Bond came 
1n his hands, by any undire@, or unlawful means; and it was not reſpe 
that it was Alledged,that the Debitor had payed this Sum tothe Creditor,whbo 
had Arreſted. Ator,, Alter. MiLar, HayClerk.id, Feb. 2, 1628 LO 
B. .& 
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The Decifohs of the Lords of Seffion, 162J- 2309 
B. Galoway, contri Inglis,, Eodem die, 
N aw-AQion' 'betwixc the B, {of Geloway contra Thomas byglis , to heap- 
hidw be-Decerned to defiſt from-the Office of Profor-fiſcal. to the Comi 
miſfarot: Kirkewbright: The Defender defending himſelf with a Right of that” 
Office, gifted to himby-the Commiſſar, and that.che. Commilſlar had power, 
and 'Right to Confer the ſame to him, the Commiſſars. Gift containing power 
to him to admit- Procarators, / and/other members of Court; ,The Lords 
Found that the Commiſſar, by vertue of the Gift,of the Tenor foreſaid, bad. 
no power. to Conſtitute: an Procurator. fiscal, albeit thereby he might admit. 
other Procurators'to procure in his Court 3 and that. the Right ro make Pro- 
cutor-fiſcals or Clerks, belofged only to the Biſhops within their Dioctes, and. 
not to their Commiſlars, - whereanent look to. the AQ of Parliament 1609, 
Anentthe granting of the Commiſſariots tathe Biſhops. 4nd the Clerk further 
Alledgjogzthat the-Gemmiſſar had a-Gift from the laſt Bilbop, of that ſame Of. 
fice, which gave birt Bower alſoto make Deputes therein, and this Clerk being 
received and Admitted by the ſaid. Commiſlar, who. had the foreſaid Right 
and Powers and being: by vertue! thereof in poſſeſſion many years, the 
ſame ought to defend him againſt the Purſuit of the. Biſhop, in this Polleſlor 
Judgment, while the Commiſlars Right were taken away by ſome ordinary 
uitz which Alledgance was Repelled, and the foreſaid Gift Found null, 
for ſcing the Commitlar could not be both Commiſiar and, Procurator-filcal 
as his own Gift fell, fo alſo. the Power to depute to himſelf in that place, 
which wasnot Compatible to him to bruik, became ExtinQ, Actor. CHowar, 
Alter. Belſbes. Gibſon Clerk. © SIRE tom | 
2068 , | King, contra Ker, Fuly 13. 1627... '- + 
TN a Purſuit by c3fargaret King Relict of David Heriot Gold-ſmith, againſt 
George Ker Taylor in Edinburgh, for refounding,to the Purſuer of. certain 
Sus payed.by her to.the ſaid George in, Tocher with the Purſuers:Daughter, 
Married upon the ſaid George, ſeing that her Daughter died-within the year 
after their Marriage without Children: and therefore the Purſuer craved Re 
petition of the Sum payed by her ,. and allo to be free of Payment of, the 
reſt, Conditionat ro - payed by her to,bimz This Action was ſuſtained at the 
mothers Inſtance, who was Contracter and obliged to pay the Tocher, neither 
was it reſpected what the Defender Alledged, that he ought not to Repay thar 
which he had received, and Imployed as his own money: And alſo what he Al- 
ledged, that this and the like Actions were Competetit to Fathers, who Tocher., 
ed'their Daughters, it being peculium profeFitium, in the which the Father Had 
plenum Dowinium, yer it was not fo priviledgedstothe- Mother, who paying . 
with herDaughter Sums inContentatioh of her portion natural;& othe# Goods, 
which might fall to her by Deceaſe of her-Father, The like Action could ngt 
be Competent to her; for in this caſe the Defender Alledged, the money was the 
proper money ofthe deceaft Daughter, and pertained-to her ſelf, which if an 
Repetition thereof could be granted,” was only Competent 40 the/Heins 
Executors of the Daughter, and not tothis Purſuer: this Alledgance wasiRe- - 
'pelled, and the purſuit was Suſtairied at the Mothers Inftance, who contract= 
cd only for the Tocher and payed it, for the Defenderawas Found ought nor-ro . 
retain the money, nor have any benefit by that Marriage, it- bejng'fo diflalved 
within the year withoutChildren,quo ceſu, reftitatio bintinde et bonafide facienda, 
Pl 97% 16g fuiſſet Matrimonium. But the Lords Ordained'the [Purlyerto - 
find Caution, to liberat the Defender at the handsofthe HeirsandiEtccutoss . 
ofthe Defanct, and all others who might pretend Intereſt in this Sum:Lybelled, 
or trouble nm thereanent, Actor, King 6 Heriot Alter, Gray, Hay I 's 
Qq 3: ) 249989 301MM 
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Noble contra Noble, July 14. 16427. 


| Er Noble Tutor to Alexawder Noble his Pupil, Las 103" x the-Pupit | 
"del 


ivered to him in preſence of the Lords, by a preceeding:Dectect, abeain- 
ed by him againft the Mother of the Bairri, and her Husband detaigeri. of the 
Bzitn for the time, he now purſuing the' faid Pupils Mother and; her Hug. 
band, who was Infeft in liferent, and was in poticſhon of bis whale: Lands, 
and who alſo had the Gift of his Waird and pars (4 for 'an) ; 
fication, to be given for the Intertainment-of the- {azd/ Bain, and:the-De. 
fenders Compearing and offering to Intertain the Bairn her felÞ, and-1rokeey, 
kim, The' Lords admitted'the Mothers offer to Incertain and keep.the Bain 
her ſelf, and Found m reſpe@ thereof, that the Bairn ought, to-be delivercg 
to her for that' BffeR, and therefore that no modification.oughe tobe. giventa 


the Tutor, which was ſo Fotind, albeit that by a ding Sentence 23 {and is, 
ioainft the Mother, the Barrn was Decerned to bedelired dy herxods did 

\utor, and that conform thereto the Bairn was in-thETutors keeping, and 
alſ6 albeir the Mother was Married with a ſecond Hogband; Gibſex: Clerk. 


This was thereafter altered, and the Baitn ordained to remain: with the 
Tucror, ' and the Aﬀion for Aliment ſuſtained, 


La. Boyn cotitra her Tennents, Eodem die, 


F an AQion of Removing , betwixt the La, Boyn contra her Termenty, the 


Defenders Alledgiong, that the purſuer was not ſpecially Infeft in ſome par- 
ticular Lands, wherefrom ſhe defired the Defenders ro be Removed; and the 
Purſuer Replying, that they were part and pertinents of the Lands, contains 
ed in her Seafin, and that the ſame lay Contigne togethers and the Des 
fenders Alledging, that they lay diſcontigue, and- had other Lands Inter. 
jected betwixt them, whereon they ſpecially candeſcended. The Lordr preterred 
the Purſuers Reply, upon part and pertinents, and thelying of the ſame Con- 
tigne, to the Defenders Exception, and Duply upon diſcontiguity. A Gor, 
Lawty, Alter, Baird. Hay Clerk. | 

Lyming Donatar of Walkers Eſcheat, July 17, 1627. ' | 
N a Declarator. of Eſcheat of Archbald Walker, at the Inftance, of Thows; 
| Lyming, Donatar thereto; The Lords ſuſtained Proceſs upon the Gift, 
albeit it was Sealed after the Execution of the Summons, ſeing he produced 


an Inftrumept requiring the keepers of the Privy-Seal, to Seal the fame Debito 


tempore before the Summons, which for their abſence not being rhen done, they 
Found the Inſtrument Supplied it. 


L. Fairzies Bairas contra L. Aiton, Eodem die. | 

N a Reduction at the inſtance of L. Fairxie, againſt the L. of Aitor, fot 
4. Reduction of an Infeftmene ſaper capite Inbibitiovis, This Inbibition-was 
quarrelled:, .becauſe, it was Execute again(t the. Party pronibited at- the 
Mercat-Croſs of Cowper, being the Head Burgh of the Shexiffdom ; and theſe 
Executions,albeit duly Regiſtrat, yer ſeing the ſame was again by a new Exe- 
cution publiſhed at the Mercar-Crofs of St. Ardrews, as the Head ofthe 
Regality, where the Liedges were openly Inhibited 3 betwixt the which Pub- 
lication, and the-other Executian at Cowper,there interveening the ſpace of an 
year and more, at the which laſt Publication, no ſpecial Executiong nor Probi- 
bition was made to the Party Inhibited to Fnnailzic 3 therefore the Defender 
contended, hatthe Inhibition could not be ſuſtained; for be Alledged ,. that 
the firſt Prohibition made Gtilg's the Party, not to Annailzie ,; being 
Exccute'an year before this laſt Publication made at $t. Andrews to the Leidg- 


Es, not tobuy vor block, could-not be- a warrand to make that laſt: Publicatign | 


toſabfiſt, except the Party haqbeen alſo at that ſame time,or about that time, 


de” 
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de novo prohibited to ſell 5 and thatthe faid Inhibition,whereof the ſaid Exe- 
cutions had ſo great diſcontinuance of intetveening time betwift thets, ought 
not to pat the Subjects: in awals fide to | have in-any rine eptoprty B in 
with the Party,fſicklike asif he had never been Inhibited 'at all; ' This Alledg- 
ance was Repeſled, and the Inhibition ſuſtained ,”ſeifig the Party Was once 
lawfully Prohibited, andthere was noneteffity that be ſhould be prohibired 
over again, at the time of the ſecond Publicationagainſtrhe Leidges.This is to - 
be marked. Ador,. Nicolſon, . Alter. Aiton, Gibſon Clerk. - © | 

Ker contra the Miniſter of Ancrum, Eodene die. | 
þ a Spuilzie at the inſtance of Sit Robert Ker, 


againſt the Miniſter of 4- 
crum-z a Compriſing produced of the Tack of the Teinds of that Paroch 
being quarrelled, becaufeit was notthe Principal Compriſing,authorized with 
the Seal of the Compriſers, and Subſcription ofthe Judgez neither was it war+ | 
ranted as a Tranſumpt, Decerned to bedoubled by Sentence ofa ) but 
wasonly Extrafted by the Clerk to that Comprifing, whoſe Extrat ought not - 
to have Faith, that being no ordinar nor publick Jeogpnt, and the Clerk be- 
ing but a privat perſon, after the Compriſing was ended, he could not at- his - 
own hand, withouta greater Warrand from a Soveraign Judge, cftefually Co- 
PY» _ the ſame,.to Fo_ Action wer an Authentick Writ. 
This A nce was Repelled, and the Caolgps Extracted pred yas * 
ara omar wins to Acor, Smart, Alter, _ Hay Clerk. 
| - July 18, 1627. 493%: 1.40." S703 137 7,7: 45 0 ef 
'N' a Sufpenfion betwixt contra a Decreet being quarrelled as 
null, becauſe it waspronounced and dated after the Cauſe therein-contained; 
was by the Lords Letters and Summons of Advocation Advocated, and after 
the Party obtainer thereof was Summoned by the ſaid Summons of Advocationz 
tocompear before the Lords ,” and albeit the Judge tasnot diſcbarged.to prog 
ceed , . whereby it might be Alledged he was in” probable ignorance of 
the Advocation, and ſo might lawfully proceed in the Cauſe, the Advo-- 
cation.thereol never being intimate-tohim3 yet the Suſpender Alledged gthat-. 
that could furniſh'no excuſe to the Party, who knew of the Advocation, and 
who afier the ſame was intimate to-him by Citationgas aid is,can never be found: 
to have done boxe fide, in inſiſting in'that Action before the Judge thereafter, 
but the Decreet ought to be found null, as done and infifted on by: him cons. 
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hat he could A 
found a Cauſe « Det, Nay the oy p nd opfann node” + 


ry rage Ende 

&odersfelf, he 2 Baitn of t ts, apriorWite, 
ng. ah mage +10 him by his EF Eaton of 4 Sqni'cf Money 
acclaimed, and whichexhaufted the Gear Confirmed,and 

wie igatian and. Debt therein contained, he had made another of 
h 5g after Litis-conteſtation was made in the Relivts Cauſe 
for her Third, and which Aſhgney. had obtained Sentence againſt the Suſpen- 
der, before the Re {fs Sentence lo. that the Exception upon the Sentence for 


eftiergen  Gote tis-conteſtation 1n the Relicts Caule, and be- 
to have been proponed before the Relicts Seritencrythe Decrect 
Obtained before it 3 vejng. of oounes to be proponetd as 


f4d is, By by cat . Who might y ==. proponed that Exceptionupon that 
610% oy forReten on of the Geods, for organ thereof, and fo not 
thi fame, t aromillion 1 was found to exclude lam therefrom in all 
Rn & could be ſajd againſt the verity of the Debt, or 
that it was & abeit teSulpcader allo was a poor ignoratitman,in 
whort "3s danino wit s.excuſablez 4nd the Lords vader. 
| Cd are '$ 2xc ever ih uſe to decide, thatwherean 
Cor . wy "ey "Confirmation, if he as Exegutor pro- 
teſts not thitt Ms accepri be without prejudice of any Deb 
owing to himſelf by, _— that the oinitting to make ſuch a Preteſtati 
enthtes hin ever fromfeckitg of that Debt thereafter; which 1 think 
nvt be ſuſtained Wheye che Debt is true: ARor, Ha. Alter. Baird, Boo 


| - Gifs Shdtita Dunmuir,Nouembs 15. 21627... 
N a Politebe at the loftance "l Hoo! contra Daurwrir, an Exception of 
ip propoed, and a Reply being made for Eleiding there 
of, that De oo ed (being Chevy were Plough-goods, and tow is 
the Plongh, and Cabal the Groubd the. day immediatly preceeding the 
Spullzie, NN het the Purſfutr then had more Goods befide him, which would 
Have ſ&isedthe Debt, | The Lords Found the Exception Relevancy notwitls 

ofthe Reply, Teng the AR of Parliament whereupan the Reply i 

fon vir. pvl.e At, 6 Parl, Ja. 4 Profabits Plough-gpode to be Poynded 
the 11666 *f the Lobo ; aha this Spuilzie was committee, as-is Libelled, in 
Otob:whiththe 1 rf notto bethe time of the] ofthatGround, 
pharny hwy prior thyh-land:ground in the Aourh' And {&ing'the Purſuer 
. - Replyed-only;thar wee licks gh.one dayſc no more. theSputt- 
zie, was not ſuftained;nd therefare the Exception was admitted; which 
Ithought thtmore hird;fting nine Oxen were Poynded far8o poands only. 
Adtor, Gibjov, Alter, Gibſon Clerk. Vid, 22 Novemb. 1628. Watſon 
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other, but that they be both bound to the Creditor que principaliter, and 
not as Principal and Cautioner , and becauſe Mr. Black defired Compenſation 
and Allowance of aSum, wherein he and Archiba/d Primeraſe were adebred to a 
Creditor;whereot the aid Archibald was oblig'd in che Bond eo relieve the aid. 
Patrick Black, and which the ſaid Patrick had payed,being ſtrairned by Charges, 
which all preceeded long before che Aſhgnation made to William Dick, in re-- - 
ſped of the which Diſtreſs and Payment, he Alledged that he ought co haye 
Retention in his own Hands of ſo many of the Sums: acclaimed from him by 
William Dick, and the Annualrents thereot (enfine. effeiring thereto, ſeing he 
was ſubjeR in Annualrent to the ſaid Archibald Primeroſe tor his Sums. - The 
Lords would not allow the Compenſation tor the Annualrents of theſe: Sums 
againſtWilliam Dick the Afſigney,ſeing thete wes nothing extant in Writ before 
William Dicks Aſhgnation, to verifie that Mr, Black payed that Sum, whereof 
Archibald Primeroſe ſhould have relieved him, for the Payment was made by 
William Geichan, Brother in Law to the ſaid Mr, Black, which William Geichan 
at his Payment making obtained an Afſignation to the Bond in his own Name 
from the Creditor, and no Record was extant in Writ,thar it was done ro Mr, - 
Blacks behove betore the Aſlignation made to William Dick,albeir that Geichan 
preſently offered to make Faith, that all was to Mr, 8/acks behove, which was 
conceived in his Name, and offered to Aſſign the ſame; whoſe Declaration 
the Lords Found could not prejudge the 4ſſhigney, being made atter his 4g- 
-mationz and becauſe Mr. B/ack took the Afhgnation under Truſt to another 
than to himſelt, albeit he was the only true Payer of the Sum, the ſame yer 
ſanding in the perſon of Geichan,who was not denuded befgre che 4ffignacion 
made to Dict, . The Lords retuſed to allow the Annualrents againſt #illi aw 
Dick, without prejudice to ſeek the ſame againſt Archibald Prim roſe, prout dc 
jure. Actor, Hope & Nicolſon, Alter, Stuart & Lawtie. Scot Clerk. . Fid: 26 
Fuly 1622, L, uckie contra L, Eſfilmonth, 11 January 1627,Barclay,and the 
Caſes there cited. 

Inglis contra Kirkwood, November 17, 1627, 

N a ſpecial Declarator of the Laird of 0chileries Eſcheat, purſued by Fokhz 
Inglis the Donatats Aſligney,againſt Gilbert Kirkwood, an Iacident being 
uſed for proving of an Exception, founded upon a Back-bond granted by 

the Donatar or his 4fligney in favours of the Rebel:The Lords Found, that the 
Maker of theBack-bond needed not to beFummoned in this Incident, as is other- 
ways neceſſary, that the Maker of Writs be Summoned in other ordinary Aci- 
ons,purſued againſt Havyers of Writs for delivery ot theſe Writs, bur ia this 
Igcidear it was not found neceflary, that the Maker of Writs ſhould be Sum- - 
moned, when any Writs were called for to be produced by the Havers of the 
1amine to this effe& only,viz.to prove any part of a Cauſe, and nor for delivery 
of the ſame to the Party, who craved Production by the Incident z neither 
was it found neceſlaxy to the Uſer. of the Incident to libe} therein, or to prove - 
that theWrits called for wete delivered co theParty,in whoſeFavours they were 
made as his owa Evidents, and ſo withour qualitying of that Point or.Cita- 
tion of the Makers, the Incident was Suſtained, .and when any third perſow- is . 
called-as Haver, - The Lords Finds, that eo caſ#, there is either a neceſlity - 
to libel, at leaſt to prove that he had the Writs fipce he was Summoned. in - 
the Cauſe, or elſe chat he had fraudfully pur them away before the lacencing of 

the Cauſe, and that it was not ſufficient to prove that ſuch third perſons had. 

the W rjes before the Intenting of the Cauſe only, except it be alſo proven, - 

that they committed Fraud in putting of them away ; which Fraud the Lord's - 

Found { being only generally conceived, and not-ſpecially. qualified ) «might . 
only be proven by the Oath of the third,perſon, who was conveened as Haver,:. 
Rr Actor, 
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Actor, Hope & Nicolſon, Alter,- Stuart & Gibſon, Gibſon Clerk,  Fid, 309g. 
1629, Captain Crawford, 


' L, Clackmannan contra Bury, Eodems die, 

| JN an Acton for Poynding of the Ground for an Annualrent diſponed out of 

the ſame,at the inſtance of the Laird of Clackmannan and*Burn z The Lords 
Preferred an Inte{tment of the Property Alledged on by the Defender Com- 
 pearing in this Cauſe, albeit granted by a baſe Holding of the Giver thereof, 
as the Purſuers Infefrment of Annualrent was alſo granted to be'holden of the 
Granter,both the Infeftments proceeding from one Author, viz, L, Balnamogy, 
to the Purſuers Infefcment of the ſaid Annualrent, which was poſterior to the 
Excipients Infeftment of the Property, fſeing the ſaid prior Inteftment of the 
Property was clad with Poſſeffion , neither was 'the Reply Suſtained, where. 
by the Purſuer Alledged; that albeit his Infeftment of Annualrent was poſte. 
rior, yet ſeing it was Confirmed by the Kings Majeſty, who was Superior of 
the Lands, beiore ever the Infettment of the Property was clad with Poſleſ. 
ſion, and before any Confirmation, therefore he ought to be preterred, his 
Right foreſaid becoming publick by the Confirmation, which Confirmation 
preceeded any Poſſeſſion, acquired by the Defender of the Property z which 
Reply was not reſpeRed,but the firſt Infefrment preterr'd, albeit nor clad with 
Poſſeſſion before the Purſuers Confirmation-, being not the leſs clad 
with Poſſeſſion at any time when the Purſuer had no Poſiefhion , and albeit 
the Defenders Infeftment was notConfirmed,yet it was preferred to the poſte. 
rior Infeftment of the Annualrcent Confirmed before the Detenders Poſſeſſion, 
and the Lords Found, that the Confirmation made not the Purſuers Infeft- 
ment publick, ſeing it was granted to be holden of the Givers ſelf, and not 
of the Superior, Actor, Hopr, Alter, Aiton & Nairn, Hay Clerk: FYid, Penslt 
Fay, 1628, betwixt the ſame Parties, 


LAdam and his Curators contra Fairholm, November 20, 1627, 

N a Removing Purſued by Adam: and his Curators againſt Fairholmr, the 
E Defender detending himſelf by a Tack, Set by a Minor with Conſeat of hs 
Curators to him of the Lands libelled, The LZords Repelled the Exception, 
in reſpe& that the Tack forefaid was Set and Conſented ro by Curators,choſen 
by the Minor fince the firſt At of Curatory was made, which firſt Curators 
had not Conſented to that Tack,and who being lawfully choſen,they remain- 
ed ſtill Curators to the Minor, until they were lawfully and orderly Removed 
and diſcharged by a competent Judge, and which not being done, there could 
no ether ſecond AR of Curatory be made, nor no other Curators of new again 
could be thereafter given to him, and therefore the ſaid Tack being ſubſcribed 
by another new choſen Curator, and not Confented unto by the Curators cho- 
ſen- by the firſt At, The Lords Repelled the Exceprion, and Found the 
Tack null, as wanting the Conſent of the firſt choſen Curators ſtanding unre- 
moved; but this was received ope Replice, without neceffity of ReduQion, a- 
eainſt a Tack clad with Poſſeſſion, and.Conſented to by Curators, conform 
to an Ac of Curatory ſtanding unreduced,- Hay Clerk. 7id, 5 Dec, 1627, 
Rollock contra Corsbie, 


ſ 


Rollock Finlay's Relic contra Corsbies, Eodem dit, —. 
N an AQtion moved by Fear Rollock as Executrix toumquhile Patrick Finlay 
her Husband,againſt Corsbzes as Executors to umquhile Corsbie their Father, 
who was Cantioner for Walter Finlay, Curator to the ſaid umquhile Patrick, de 
fideli adminiſtratione, for payment to her of 400 Merks received by the faid 
Walter Cutator foreſaid tor his ſaid Pupil, The Lords Suſtained this Proceſs 
and ARion againſt the Executors'ot the Cautioner,albeit it was Alledged,that 
| in” 
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in this caſe of Cantionry for Curators; the Zords are nor in ufe to ſuſtain Pro- 
cels againſt the Cayrioner, until the Curators ſelf be tully difcuſt, boch in rheix 
Perſons, Goods and;Lands, and-rill rhar be fully done, the Cantioner cannot 
be conveened , which Alledgance: was Repelled, and the Proceſs Suſtained a+ 
gainſt the Cautioners Executors, buc rhe Zords Declared,” that they would 
ive no Execution againſt the Minors Execurors, until the ſaid Curator was 
ally diſcuſs'd, ' This ſeems contrary to the Lords PraQique, 'as it is marked 
Dec, 9, 1623: at the No#e,ancnt Cantioners, Actor, M*o;f, Alter, Hay 
Clerk, Yid. 5 Dec, 1627, betwixt the ſame Parties, 
Lacke contra Cunninghame, Eodem die. 0 k 
Þ a Reduction purſued by Zackie contra Cunninghame, a Bond of 400 Pounds 
being defired to be Reduced, upon the reaſon of. the A of Parliament 
1579, ordaining Hererable Writs and others of Importance, to be Subſcribed 
by two Nottars and four Witneffes, otherways to be null- This Reaſon was 
; found Relevant to reduce this Bond, albeit it was Subſcribed by ewo Nottars, 
and three Subſcribing Witneſfes, and albeit one of the two Nottars was Inſert 
as Witneſs in the Bond, which the Defender Alledged to beas Sufficient, as if 
four Witneſſes had been Inſert, ſeing one of the Nottars being Inſert witneſs, 
made up the fourth; and that one of the two mightLawfuly be witneſs: Likeas 
there was three. witneſſes beſide,which Subſcribed as Witneſſes 5 and whigh 
Subſcription ſhould, be more- reſpeRed, than if four Unſubſcribing Witneſſes 
had been Inſert in the Bond 5 Likeas the Bond' was not-of that Importance, 
whereon the. A of Parliament could Stricks which Alledgance was Repel- 
led, and the Reaſon Suſtained For the Lords Found, that: the AR of Parlia- 
ment required two Nottars, and befide them other four Wititeſſes, and thar 
a Nottar could not be Witneſs to his own Deed, So that this Bond came 
under the (aid Ac of Parliament. AQtor. Ayton, & Mowat, Alter.C unninghame 


& Primeroſe. Hay Clerk. Fd. penult March 1626. Greive contra Cant , and 
the Caſe here following. "04 


4 |... Robertſon contra «Abercrombie, Novem. 31, 1627. . 
N an Aion betwixt Robertſon and Abercrombie, for Payment of the Sum 
of 500 Pound, contained in a Bond made by Robertſon to- Anderſon, and 
' whereto Anderſon: had made the ſaid Abercrombie Afigney. © The Lords 
Found, that the Bond could produce no Aion, becauſe in Ebel it had but 
one Witneſs Inſerttherein, and fo it was null of the Law , for there were only 
two Witneſſes Infert therein, whereof Anderſons ſelf was one, and ſo he bezng 
made Witneſs to the Bond, conceived in his Favours (which the Lords Fonnd 
could not Lawfully be Jand there being but another beſide him, the Bond, was 
foundto beasif it had contained only orie Witneſs, for he could not be ReſpeR- 
ed as Watneſs, and fo-the Bond was Found null; which Decifion differgnot 
much from the Deciſion Immediatly preceeding here noted , that a Nottar 
might not be Witneſs to bis own Deed. Hay Clerk. Yid; the Caſe preceed- 
ing, Lackze contra Cunninghame; WIE 
. ,,___ Dumber contra Wikiamſon, Novens. 33.2627. _ 
N an AQtion of Poynding, of the' ground betwixt-Dumbar” contra Williani- 
/on, wherein perſonal Execution was Concluded/againk the granter6frhe 
Infettment of the Annualrent,: for the which' Aion was' tntented as wwell-as 
Real againſt the groung. The - Lords Suſtained the' Action” againſt the-grari- 
ter«of the Infefiment for Payment perſonals aZSione a3 was delired, 4s well 4 
forthe Real by Foyoding of the ground,: Notwithſtanding'that the Firſifer 
was [ofeft only in the ſaid Annualrent,, not by him who was conveentd per- 
ſonally for 'payment, but by one Wiliamſon her Hubband, who was Infeft 


r 2 | therein 
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therein by the, Defender. + The Lordi Found," this -petſonat' Action ak Com. 
petent to the Succeſſor, who |was Infeft» by : Hitmy/ who firſt aedaired Right 
from the Heretor of the. Lands/now Defender; as it would have t "_ 

tent to the ſaid firſt Acquirer himſelf, -againft-him, which was fo fodnf; al- 
bit the ſaid Purſuer,fingular Succeſſor to the ſaid firftAequiret, as ſaid bi a 
not madeAfſigney to the perſonal Contratt;coriceraing theAlenation of the ſaid 
Annualrent made betwixt the-Heretor andthe Annualteriter; but thit the Pyx. 
ſuer was only Infeft thereinby the faid firſt 'Annualrenters Th this Ptot& the 
Lord: alſo Found,upon the 1 x of Detemb.4627. that the Renounctiation twde 
by the tjusband, who was firſt Inteft before this Seaſin given to his Wife, now 
Purſuer, made in favours of the Defender,. Diſponer of the Annualrent, is 
not habilis mods, to denude the Husband,, and to prejudge this Right, there. 
after acquired by the Wife, except it had been Refigned or Diſponed by Char. 
ter and Scaſin,ſcing, it was firſt eſtabliſhed by Seafin z and alſo Found,thatthe 
Purſuer might lawfully purſue perſonal Action againſt the faid firſt Diſponer, 
as well as real againſt the, Ground, notwithſtanding. the faid Renounciation 
made before the Purſuers Right; For which Yid. 27 Jaly 1626. L, Anſtrathe, 
AQor. Alter. Cunninghame, Gibſon Clerk. 


| Gonrlay contra + | Novemb. 24. 1627. | 
N a Suſpenſion betwixt Gonrlay in Zeith, and anent the Exhibj- 
[| tionof.a Coffer, for the-which there was Decreet given at the inſtance of 
the Charger, as Executor Confirmed to the Defunct, and in.the Teſtament 
among the Iaventar of the Goods, the Coffer being given up by the Executor, 
at the eſtimationand value of x00 Merks y The Suſpender offering to pay that 
100 Merks, 'the;price put by the Executors ſelf thereon in the ſaid Confirmed 
Teſtament,whereby heAlledged he ought to be fred of Exhibition of theCoffer, 
ſpecially.ſeing it was his own Eſtimation,Confirmed & Sworn with the teſt of 
the Inyentargthe time of the Confirmation z- and if he would Alledgethe ſame 
to be ofany more worth,he ought toEek the ſame to theTeſtament,and Cons 
firm it before he can be heard to purſue or ſeek-the famine; and there is 
place to the Executor ad omiſſz, or male appretiata, to acclaim the ſame; -afid 
'not To this Executor, who hath given up. the foreſaid price, The Lords 
Found, 'that the Executor Confirmed, notwithſtanding of his up-giving of the 
Coffer at the forefaid price,might ſeekExhibition of theCoffer,8&&was not holden 
to accept the ſaid Price Confirmed,in caſe the Coffer be yet extant ; &thar the 
Executor needed not to Eck the greater. price to the Teſtament, to the effe&t 
the fame ſhould be Confirmed, until the time the ſame were firſt Exhibite, that 
he might know,at what avail and further price the ſame ſhould be Confirmed; 
and therefore that the Defender was not fred by the offer of the price Confit- 
med, . but was holden to Exhibite the Coffer, Cingie was not controverted by 
him, but that it was extant, Aor, Hope. Alter. cMowet. Gibſon Clerk, 


L. Drum contra his Tennents, Novemb, 27. 1627, 

|þ a Removing L. Drum contra his Tennents, an Exception proponed for 
che Defenders, and admitted to their Probation, viz. That they were Ten- 
Nents to Crawfurd, who was appearand' Heir -to his Father, who was Heteta- 
bly.Infeft in-the Lands,and in continual Poflefion,at the whichTermAflignedto 
prove, a Diſcharge being produced by the Purſuer, Subſcribed by the Ten- 
nents, whereby they Renounced the propoting of this Exception, in reſpet 
whereof the Purſuer craved a Sentence, ſeing no-other perſon was called, In 

the Proceſs Compeared one for Crawfurd the a Heir, and propont 
the ſame Exception upon bis Fathers Right,” and their Poſſeffion ; and dg: 


UMI 
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ed, that the Tennents Renounciation ought not. to dehar him, tg follow out 
the Probation of the (4id Exception, which'was Foung by the Lords he might 
reſume and proſecute, albeit the Tenhents paſt from the ſame ; and that their 
Collufion with the Purſuer ſhould not prejudge their Maſter, , albeit the ſaid 
Crawfurd was not called in'this Proceſs, but becauſe the faid aig ne "we no- 
thing 26 produce, to ſhew either where himſelf, or his' Father, 'or Predeceſ- 
ſors were Infeft in the Landztherefore it was found he could not be adrnirred for 


his intereſt,and thereupon Seftence was gems ARor. Primeroſe, Alter. Mowat. 
Gibſon Clerk. Vid. 29 Fune 1626, La, Glengarnock. | g 


Tennents of Eaft-houſes contra Hepburn, Olt. Novemb. 1627. wo 

N a double Poynding at the inſtance of the Tennents of Eaſ#;howſes, contra 
Hepburn and others, the Relift'of an Husband, who died in September, 
purſuing for the Duties of her Terce, whereto ſhe was Kenned, ;The Lords 
Found; that ſhe had Right to her Terce of that Term preceeding Martinmaſe, 
before the which the Husband died (the Husband having deceaſt in September 
of before, as ſaid is) and the Terce was of an Annualrent, wherein the Huſ- 
band died Infeft z the Terceof the which Term was found due to the Relic, 
albeit the Husband died before'the Martirmwaſs, and fo before the expiring of 
that Term, whereof the Annualrent was acclaimed 3 and albeit rhe Reli&t was 
not ſerved to/her Terce ſandry Terms/after her Husbands deceaſe, yet the ſame 
was drawn back to thetime of his deceaſe. Here the Queſtion was betwixt 
the Heir and the Tercer 3 but if the 'Executor had acclaimed the Term, there 
might have ſome Queſtion beenmoved with her; albeitI think ſhe would have 
been preferred to the Executor, ſeing the Heir had rather Right to that Term 


than the Executor. Aor. Hay. Alter. Lermonth. Hay Clerk. Yid. 25 No- 
vemb. 1624. Crawfurd contra Fleming. 


December 5, 1627, | 
N an Aion at the inſtanceof as Executor Dative, Decerned 
ad omiſca againſt for payment of the omitted Goods : The 
Lords Found noneceſfity that the Principal Executors Confirmed, ſhould. be 
Summioned in this Purſuit, they being Summoned; to the Decerning of the 
Purfaer Executor a4 o#ifſa before the Commiſſars. Actor, Gibſoz.'. Alter, 
Herriot. 
Rollock contra Corsbies, Eodem die. . # 3-212 
N an Aion betwixt Roffock and Corsbies, whereof mention . is made 20 
Novemb, 1627. The Defenders Alledging, that they nor their Father could 
not be conveened as Cautioners for the Curator by this AR produced, becauſe 
before this A of Curatory, there was another AQ of Curatory, whereby thie 
Minor had choſen Curators, who had accepted and given Curators to him; 
which AQ ſtanding, there could no new Curators thereafter be lawfully:cho- 
ſen, untill the time the firſt had been. Removed, or that AR lawfully taken a- 
way, as1s Statute 35 HF, 6 Parl, Q. Mary, Ammo 1555, And therefore the 
ſecond AQ was null , and conſequently the Cautioner for the Curator in the 
ſecond At, could not be conveened. This Exception, albeit verified inſtan- 
ter, was Repelled, and the Action ſuſtained againſt the Cautioner in. the. ſe- 
cond A4&, which the Lords Found, could not be Impugned by the Caution- 
er, being his own Deed, 'and that be nor his Executors could not.oppone a-. 
gainſt theſame: But the Lords reſerved Action to Reduce upon that, Ground 
Pront de Fare, It is always to be rewembered,that the Cautioner was cogveen- 
ed here, for payment of a patticular Sum Intrometted with by thatſgcondcho- 
ſen Curator, whereof Reaſon craved, that he ſhould make payment to the 
Minor, 'being{his Inttomiſfion, and the Cautioner was not conveciied, for the 
r 3 Curators. 
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Curators omiffion ; in which caſe the matter would have been wary tide 


able. partibas ut iBic comparemtibus, Vid. 20 Novemb 1.627. betwixt Gn 
Parties. 25 Novemb. 1634, Ramſay, & 20 Novemb, 1627. Adam contra Fair- 
hol, - 


© +... L. Bamff contra his Tennents,, Decemb. 7.1627, 
3 Na Removing by. L., Bawff againſt his Tennents,, the Lords Found an Ex. 
1 ception Relevant, proponed for the Defenders, that they were Zennents 
to one condeſcended ypon, . who was Heretably Inteft in the Lands Libelled, 
and who was not Warned, and found. it not needful;that the Tenhetits ſhould 
ſay, that their Maſter was lawfully Infeft, as the: Purſuer contended, that he 
ſhould be aſtricted to ſay; for te Replyed, that 1f they Excepted not upon, g 
lawful infeftment, the Exception could not be. admitted; which the Lord, 
Found: the Tennents could not be aſtrided to do,ſeing their Maſter might only 
be compelled to Diſpute upon the Jawfulneſs of bis. own Right, AQor. Baird, 
Alter. Gibſon Clerk, Yid,-26 and perlt Fanuary 1628. Joby 
Lauder contra L; Aithin, Eodeme die. ih om 
N a Removing Purſued by Lauder contra L. Aithir, The Lords preferred 
I the Purſuer, who had Compriſed the Lands, and was Infeft therein by 
vertue thereof, and Conform thereto in Poſſeſſion year and day, by receiy- 
ing of the Maills and Dutjes of that Houſe Compriſed from the TennenesPollef 
fors tothe Defender, albeit he Defended himfelf with anHeretable Infeftment 
of that Houſe Lybelled,given to him by him, from whom the Lands was Coms 
priſed, before the Compryſing and Denounciation thereotz And that he AE 
ledged that he was preſently, conform to his ſaid anterior Heretable Right ih 
Poſleffion of the Houſe, which was Repelled,. and the Purſuer preferred, in 
reſpe& of his Compriſing, and Poſletiion year and day3 And inreſpett he 
Replyed, that the Poſleſhon which the Defender had of the Land preſently, 
was acquired by him but = before thisPurſuit,by entering to the voidPoſlef- 
fion of theHouſe, when the Tennenc poflellor thereof Removed at the Term,and 
ſo being obtained after ſach a clandeſtin and unlawful, manner, could not be 
profitable to him againſt this Purſuergwhich was ſo Found, neither was it Found 
needful, toput the Purſuer ro any other Aion of Tatrufion, thereby. to re- 
cover his Poſſeſſion, but admitted theſame #t ſupra to be tryed in this Remoy= 
ing;8& the Defender alſo defendinghimſelf with the Liferent-Eicheat,and Ge- 
neral Declarator obtained by him of this ſame Author, of his Heretable Right, 
and which was declared before the ſaid Compriſing and. Denountiation,: and 
his Poſleifion forefaid, this Exception wasalſo Repelled,in Reſpe& of the faid 
Reply, and becauſe there was no ſpecial Declarator, AQor. Alter. Fouls, 
Vid, penult January 1628, Hamilton contra Brown, & March 25. 1628. 
LE, Blackburn contra Gibſon, | ; 
L. Clackmannan contra L, Fingark, Eodem die. 44 
Fe a Contravention betwixtClackmannan and Fingark,TheLordsFound no ne- 
ceſlity that Letters of Laborrows ſhould contain a Charge and Command 
to the Meſſenger Executor thereof, totake the Oath of the Party, at whoſe 
Inſtance the Charges was to be Execut,thathe dreaded bodily Harm of theParty 
to be Charged, and that the Letters and Charges of Laborrows might be ſuſtain- 
ed, albeit they boreno ſuch Command within the Body thereof, and albeitthe 
Meſſenger Executor took. no ſuch Oath, and Found that the omitting of 
that Clauſe in Letters, and the Officers not taking of the Parties Oath, wasno 
cauſe to make the A& of Cautionry to ceaſe, which was faves fey the Party for 
Obedience of the Charge, or to infringe the force of the Letters of Laborraws, 
| as 
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as if they had been null for that defeR 3 But if the. Party Charged had Suf» 

pended the Charge, and deſired the Chargers Oath foreſaid, before he had 

found the Caution, he would not have been compelled to have found the Cau- 

| tion, untill the time the other Party had given his Oath. But this Deciſion 

upon hope of agreement, was not pronunced. Adtor. Hope, Alter. eAiton 

8& Hay. Hay Clerk. | | 

* Porteous contra Veitch & Hay, Eodem die. . 

N aSuſpenſion betwixtPortegys againſtYeitch and Hay,anent thelmployment 
I of a Sutn to the uſe of the Relic, who was appointed by her umquhile 
Huſband, to be provided toher Liferentthereof; The Lords Found, that the 
Heir, who was only Charged in this Proceſs, would get his Relief againſt the 
Executors, upon the Moveable Gear of the Defun&, who was obliged; arid 
that the Executor would be obliged to give Moneys to be Imployed, and that 
Fas of that nature, viz. for Imployment upon Annualrent yearly, was preſ- 
table by Executors : It is here to be conſidered, when ſuch $ums | are 
Imployed by Executors to the uſe of Liferenters, whomto the ſame ſhall per- 
tain, after the Liferenters Deceaſe, whether to the Heir of the DefunR, being 
obliged to Imploy the ſame tothe Relig, for her Liferent, and to his Heirs 
thereafter, or tothe Executors, the Sum being firſt Moveable, and ſo-which 
ſhould have pertained to them z andif the Executors by theſaid Imployment be 
for everexcluded frem allRight theretogas it appears they are:In thisProceſs alfo 
theLordsFound,that aBond bearing aSum to be payed at the Term thereincon. 
tained, with ſo much for the Annualrent thereof, from the time of the bor- 
rowing, to the time of payment 3 and bearing no other Clauſe of payment of 
Aanualrent thereafter, not to be an Heretable Bond, but to be Moveable, 

d ro pertain to the Executors, andto come under Teſtament, Actor. Hope 

Stuart, Alter. Burnet & Nicolſon, Scot Clerk, Vid, Decem. 13. 1627, be-, 
twixt the ſame Parties. March 14. 1628, (Iraham, Feb: 26. 1629. Douglas. Feb, 

24. 1627. Carnegy. & Feb. 17.1632. Kinnaird, Decem. 11. 1632. Shaw 12, 
| March1622, Fairly.uMarch 29. 1626.Confton, June 13, 1629. Inglis.Fuly 4.1628. 
EL. Kinblackmonth. Decem, 2.1628. Zaire, where it appears otherwayes decided, 


Falconer contra Heirs of Beatie, Decem. 11. 1627. "Big 
IN a Regiſtration purſued by Johx Falconer as Aſligney by progres, madeby 
Andrew Wilſon Scotſpman, Relident with his Wife and Family in Germany,to 
a Bond of 1000 Merks, owing to him by Robert Beatie Burges in: Montroſe a- 
gainſt the Heirs of the ſaid Robert Beatie It being Alledgedthat the firſt A(- 
ftignation made by Wilſon, which was made in Germany, where the ſaid Wil- 
ſon dwelt, was null, becauſe it wanted Witneſſes inſert therein, and fo could 
not produce Aion by the Law of this Kealm, which Alledgance was Kepel- 
led, and Proceſs ſuſtained thereupon 3 The Purſuer either proving, that it 
was the Cuſtom in that part of Germany, where the Aſſignation was made,that 
ſuch Writs are ſuſtained without Witneſs, orels finding Caution to warrand 
the Defender at the Cedents hands, any of the which two being done, The 
Lords would ſuſtain the Affignation, albeit made betwixt two Scotewen, and 
albeit purſued in Scotland, and Diſ-conform to the 'Scots Laws, Aor. Fal.. 
coner, Alters Mowat. Scot Clerk, Vid, Jan, 15. 1628. betwixt thir Parties. 
| Feb. 15, 1630. Harper contra Jaffrezy. Novem, 15; 1626. Galbraith contra 
Cunninghame, Jan, 18. 1628. Naſmith. FIRST 
 _ _ _ Falconer contra Heirs of Beatie, Decem, 12. 1627. : .,;; 
N the above-written” Aion of Falconer and Beatie, whereof mention is 
-made, Decems 11. Immediately preceeding, The Lords Found the Obliga- 
. ti9n thetein mentioned, -whereby the et; was obliged to pay ten nerk for . 
| = | 'r 4 x. 
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ilk 100 Merk, with the principal Sum at the Term of payment inthe ſaid Ohli.. 
gation, to n an Heretable Bond, albeit it bore no Clauſe of Infeftment; and 
alſo Found, that an Affignation made by the Creditor of that Bond, akered 
not the nature thereof, to make the ſame, and Sum therein contained, to be. 
come Moveable, in the Perſon of the Aſſigney, by making of thelaid Aﬀigna. 
tion, but Found it remained (till Heretable in the Perſon of the Alligney, the 
Bond being of the Tenor foreſaid Partibus ut ſupra. Vid. Jan. 18, and Feb, ,, 
1628, Naſmith contra Ruthven, | | 


Tennents of Dyyp contra Sherif of Forreſt, December i3., 1617, 

N a double Poynding at the Inſtance of the Tennents, Polleftors of the 
Lands of Dry»p, who were diſtreſſed for the Duties of the aids Lands, by 
the Sheriff of Forreſt, on the one part, who had Compriſed the ſaids Lands for 
a juſt Debt from Scot of Dry»p, and conform to the Compryling, was Here. 
tably Infeft in the ſame Lands, diverſe years before the Cropt 1626. Which 
was now drawn in queſtion 3 And which Duties of the Cropt now controyert. 
ed, he had Arreſted, and ſo craved to be anſwered of the ſamen; and on the 
other part, they were craved by another Creditor to the faid Scot of ; 
who upon a Regiſtrat Bond, had Charged and Denunced the Debitor,atd 
had Arreſted the ſaids Duties Lybelled, long before the Sheriffs Arreſtmen, 
The Lords preferred the Compriſer, who was Infett as ſaid is, to the Creditor 
Arreſter, albeit the Creditor, who had Arreſted, clainftd Preference, as do- 
ing moretimely and lawful Diligence than the Compriler, _ diverſe years 
being paſt after his Compriſing and Infeftment, he had ſuffered his Debitor to 
retain the Poſſeſſion of the Lands Compriſedz and had done no Diligence up. 
on his Rights, torecover Poſſcſhion, as be might have done, which 1s a grea; 
Preſumption of fimulation,and could not therefore give any preferenceto hn, 
againſt this Arreſter, who had done all which was necelſar of Law to recover 
his payment, hotwithſtanding whereof the Compriſer being Infeft, as ſaid is, 
was preferred, and the Ketention of Poſlcfſion, by the Debnor was found no 
Impediment to this Preference, AQor, Scot. Alter. Stuart, Gibſexn Clerk, 
Fid. July 28. 1625. Tengents of Hayning, March 24, 1626, Gray, Feb, 

4 1623, L. Saltcoats, \ | 


Hepbuyn contra Tennents of Fairnflat, Eodem die, 


N a Spuilzie of Teinds by Hepbzrz contra the Tennents of Fair-flat, The 
[| Lords Found an Exception proponed for the Tennents Relevant to liberat 
them, founded upon payment made by them to their Maſter, viz, R obeys Ligh- 
ton, of the ſame Teinds of the Cropt Lybelled, who had Right thereto before 
the Purſuers Right, which payment was ſuſtained for the ſaids Tennents, al- 
beit the Purſuer Replyed, that this Payment could not be ſuſtained to liberat 
them,ſeing theirMaſters R ight could not ſo much as Defend himſelf,ifhe would 
Compear and Alledge, and ſo cannot Defend them; for he would Refer,as 
he preſently Refers to his Oath jimpliciter, that his Right is antedated, and ſo 
could not prefer him tothe Purſuerz Likeas the Maſter being admitted for his 
Intereſt, in this ſame Proceſs, and proponing this Defence to liberat the Ten- 
nents. The Zords had Found the fd eply upon the antedating of this Right 
Relevant, which being ſo once found againſt himſelf, his paſſing from his1n- 
* tereſt, andnow proponing it for the Tennents, cannot make itmore Relevant 
for them, to Elid the Judgment, where the Maſter had once Compeared, and 
now will paſs from his Intereſt, and propone it only in thename of the Ten- 
' Hents, and that they muſt be found in box fide to pay their own Maſter, who 

' wasNeretor of the Lands, the Teinds whereof this _ was purſued,and 
who had payed to him a certainDuty promiſcuouſlyforStock&Teind together- 
Likeas the Purſer Replyed, 'they could not be found in bone fidetohave pay. | 


-”, 0 
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ed, ſeing before their paymens the. Parſuer . bad ſerved. [nbibition 1 
. the fame Teinds, which Inhibition was Intimat to.,them particularly, aſter 
which they muſt be repute to have payed mala fide, evenas1f they had payed 
after Arreſtment 3 And fo he Replyed, that. they payed after lakibigon 
execute particularly againſt themſelves z and to-one _ bad not a Right, 
but antedated, and which was roy tound inthe Procefs againlf theic Ma- 
ſter,ſo the Exception ſhould be Repelled; notwithſtanding whereof the Excep-- 
tion was ſuſtained, and the payment made after the Inhibition Found to be bone 
fide, being made totheir Maſter, who was Heretor of the Ground, albeitthey 
never Allegded that he was their Maſter of any preceeding year, or that they 
had payed him the Duty of any other year before the year lybelled, cither for 
Stock or Teinds, but only that they had payed to him a certain Duty for Lani 
and Teind the year lybelled promiſcuouſly,as they had dohe divers years belore 


to Grabam of Fairnflat their Maſter, from whom this Defender had acquired 
the Right of the Lands ard Teinds z  Likeas this ſame Graham was alſo Author 
of the Purſuers Right to the ſame Teinds, and ſo was commoti Author to them 
both, Actor. Stvart 3 Gibſon, Alter, Hope & Mowas. Gibſon Cletk. Fid, 
March 22. 1628. Mr, Patrick, cMurray, &c. ult, Jan. 1638, L, Cleghorn. 


and the Executor uplifting the (amine, albeic the ſame was a. Movable Bonds 
yet ſeing {he had uplitted as much ol 


plyed by the Reli-t for {atisfying the Imploymear acclaimed, feing the: Heir 
would have his Reliet thereof againſt the | Senn 


the Relids halt intrometred with by her alleniaily, parribas #t ije omparcyti- 
bus, Vid, ſupra betwixs the ſame Parties De. bay, .ccj 


| Comprar 
Bond was vitizte and ſuperind 

Ocular ſaſpeRion, for the Sum 

was leſs, The Lords having (een the Bonds; and.. 

| Letters of Five to be ſuptrinduced nt” ous other 


n 2 the 
whereof che ye. . 
ſtiges 


Le ters, 
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ſiges yet appeared, and were feen umo'the Zords, whereby it was likely thar 
the Sum was leſs than Five, therefore They Ordained the Purſuer,Ufer of the 
Pond, to approve, either by fome Wrir, ' or by the Witneſſes inſert in the 
Bond, or by ſome other lawtut Adminicle, - that the Sum of Five was the trye 
Sum owing,and contained'#b 7nitio in the Obligation z which Probation the 
Lords Found" neceſſarily was incumbent;and lay upon the Uſer of the Bond, fe. 
ing it was ſeett by the Lords ro be ſuperinduced, and Found it not neceſſary, 
that the Defender ſhould be oblig'd ro Improve the famine, albeir the Purſyer 
abode at the ſame,, Actor, Alter. Craig, Gibſon Cletk, 


Dickſon contra Dickſon, Eodem die, 

IN an Aion for delivery of a Houſe, Purſued by Dickſon Heir to the Herergr 

thereof, acainſt Dickſon his Relic, who defending her ſelf with a Charter 
made to her of the Houle libelled Curing her litetime by her Husband, The 
Lords Suſtained that Exception upon the Chatter againſt the Heir who way 
Putſaet, albeit no Seaſin had followed thereon ih the Makets Lifetime, Anq 
it being further Replyed by the Purſuer, that that Charter could not furniſh 
any Defence to the Relidt, becauſe it remained ever in the DefunAs hands and 
keeping, ſolong as he lived, and was never delivered to her, nor became her 
Evident in her HusbandsLiferime, but being amongſt the Deſungs other Writs 
the time'ofhis'deceaſe, was ifrer his deceaſe found amongſt the DetunAs Writs 
then intrometted-with by her : Which-Reply the Lords Found Relevant tobe 
proven by'the Defenders Oath, albeitſhe Alledged, that the Reply was nor 
Relevant, and that ſhe ought not to be compelled to-give her Oath, how thar 
'Writ came-in'ber Hands; - ſeing the ſame- being now in her Hands, and beitg 
an Evident -tnade in her favours,it was ſufficient to her, either to produce Ai» 
-on thereon 2gainſt-the Heir of the Maker, or to defend- her againſt the Heirs 
Purſuit, ſeing'the ſame was never Revocate by her Husband, and that he had 
done no Deed before his deceaſe to derogate therero : Which Duply was Re- 
pelled, andl the ſaid Replywwas Found Relevant, Actor, Crazg. Alter, Hope & 
Belſbes. Gibſon Clerk, ' Vid, Penult Func 1624, L, Silvertounbill. 


Beg contra” che Baillies of Lanark, Fodem die, 

Te; Bee being Retoured Heir, in ſome Lands in Lanark as Heir to hisGoodfir, 

C harges the Biillies of Zazark to Infett him therein, who Suſpends, and in the 
Suſpenſion compears one Gemmil,and is admitted for his Intereſt,and Alledgeth, 
that the Charger cannot be Infeft as Heir to his Good- fir, becauſe his Father was 
Infeft in the Lands ſince his Good-firs Infeftment, which Father had difponed 
the Land ro this Defender, who therenpon was Infeft therein, which Writs he 
all Produced 3 notwithſtatiding whereof, the Lords Found, that.the Baillies 
onghr to have given Inteftment ro the Charger, he being Retoured Heir, 
which Retour ſtanding, onght to receive Obedience, for it might be that the 
Fathers Seafin was falſe, or might fall for ſome juſt Cauſe, which behoved to 


have its own tryal,and could not be received hoc loco _ the Retour ſtand. / 


ing, but reſerved the ſame” prout de jure tobe purſued by ReduRion, 21beit it 
would have been a'good Defence, the time of the Service, to have ſtayed it, 
Vid.. 16 Feb, 1647, Lo; Covil contra Herd, 10 Feb, 1636, Murray, where 
tome different thing is done, - | 
©, © ©. , © Doxaldſon contra Brown, December 17. 1627, | 
N an AQtqn for Exhibition-of Writs, Purſued by a Flaming born in the 
Þ Low-Cogntrys,” begorren upon the Daughter of Captain Donaldſon $c0ts- 
[man, by his Father who was a.Z/aming, 'and nor a Native of this Realm, a- 
inſt Willans Brown, who was conveened for ProduQion of certain Bonds in 
his cuſtody," made to thie fard Captain Donaldſon his Good-fir by his Rm : 
"F* 3 » 3 +>: 1 . n 
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Jn the which Purſuit, the Parſer being a Pupil, was Authorized by a Turd- 
- Dative given to him by the Kings Majeſty ,- and it being'Controverred, 'if 

the King might give a Tutoty- Dative to a Stranger, Native of anothyr Realm, 
ſcing none could be Served Tutor lawfully to' him in' Seorland. The Lords 

' Snſtained this Tutory- Dative; not as a-general"Gift"of Tutory, but"#7 hwnc 
effc#um to Anthorize the Pupil,as an Adminiſtragiontoafhft him inthe Action 
[ibelled in hoc particalari negotio, even as it the Goodfir upon the Purſyers Mo- 
thers-fide had left aTucor tothe Pupil in-his Teſtamenr, torthe'giving'ot any ptr- 
ticular Eſtate by him to the Pupil, which would have been effeualinhoe negotho, 
if it had been done in Teſtament, . and not being done in Teftament, - the Þrince 
' might grant an Adminiſtration als effe&taal in favours of the Pupil;for recovt- 
rins of that,which by the Law of this, Kingdom might befal ro him, wheraia' 
if the King diſpenſed with his own Intereſt, no other could quarre] the {amine g 
and by the ſaid Grant of the Gitt, the King had ceded his own Intereſt ro the 
Tutor in favours of the Pupil , but the Lords Found, that there ought toi be 
produced an authentick Declaration, and Tryal taken by the Magiſtrates or 
Judges within whoſe Bounds the Pupil dwelt, that he was "the eldeſt Sonof 
theſe Perſons, and fo that he was apparant Heir to his faid Good-fir,, whereby 
he might be known to be that Perſon, who had Right to Purſue as apparant Heir 
to his ſaid Good-fir tor the Writs libelled,according to the Laws of this Realm, 
© Which is not uſed,nor parggry to be done in Facts amongſt Scors-men, ARar,” 

ſ | wat” F 


Lermonth, Alter, gelſhes, . Gibſon Clerk. 


Dickſon contra Home, December £2,” 1627, iy 
" Nan A&ion Pur(ued by one Dickſow as Heir to his Father, againſt Fohy Hume 
_ of Slegden, for Payment of the Sum of 8000 Merks payable to his Farher 
_ ©”. by the ſaid Defencer ; and the ſaid Detender Excepting upon' aDifchatge 
of the Sum made to him by the Detun&, which he produced , and the Nur- 
ſuer Replying, that that Diſcharge was configned in the Nottars Harids who 
writ the" fame, to' remain with b1m until-che Defender had perfeRted an OBli- 
gation of ſo much of the ſaid Sum:as:was reſting unpayed, thar the Obligariva 
might be delivered to the Detun, and the: Diſcharge to the Defender, hd 
. being then Blank in theSum unfilled up therein; they: were-both: configned'in 
_ the Nottars Hands to be keeped by him, nntilthe' Sum ſhould be inſert itche 
_ Bond y/ and that thereafter, the one Party-ſhould/rake up the Bond,” andthe 
other, the Diſcharge z, likeas the Nottar had the. Blank-bond-ſbſcribed bythe 
Detender yer in his Hands, and thatgthe Diſcharge was riven out of the Not-= 
_ tarts. Hands violently. by another Perſon, who had delivered the fame ro the Par- 
iy _ "This Alledgance was found Relevant to: be proven by the Nottar Depo- 
\. Hear, ,and-Witneſles' inſert, their Depoſitions;. and by the: Declaration of the 
| Perſon, who was the away-taker of the Diſcharge violently, and was found pto- 
ven by their Declarations , neither-was the Oarh. of the Party, Haver of the 
Diſcharge, and in whoſe Favours itwas granted, found neceflary to be;zakewin' 
this: Probation, bur there was alſo uſed for Proving. of the forefgid Reply; a 
Wric produced, ſubſcribed by the Defender, Haver of the Diſcharge; grapt- 
ing rheReceiving of the Diſcharge from.the Nortrar,and Obliging him co War- 
'rand him” thereof at.a Hands, and of all WEL ow: 5p ty en might 
* SuſtainÞy his delivery of his Di Bea eto him, which Wrix the Lords Found 
imported as much S $. that he ha pak borrowed the Wris the-Nopar, 
an was: x Confeſhon that it ad, not become;his; Evident y, ukeas the Blagks 
bond" was Pprodpre gn oy the Nottar, which the Zqrds Found, With! 
- Hitions foreſaid, Efearly proved the Reply : Anditis to 
. this Proceſs, betor2 the. Alledgance was Diſculs'g and to 


: 


 frid Notrar and Wiraeſſes, and h&who rook amay the Diſc 
< , T4 #1 H * ' a: 
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ed tro be Examiged ex officio 5 and; being Examined 'ex:officio, :and thereafre; 
the Parties.t heard yes the releyancy: of the Exceptiomand; Anſwer, the 
ſaid Reply was tound Relevant,and alſo found Proven by therfame Depdfition, 

taken ex of ficio,and by the foreſaids Writs uſed in Supplement thereof; Agar, * 
Nicolſon. & Craig; Alter, Hope & Belſbes, Gibſon Clerk, Vid. 22 Feb, 1627, 
Williamſon, and the other Gaſes there Noted. 


Aitkin contra Hewart, Fannary 9; 1628. ; 
ou Agtion Puriued by Fohx Aitkin as Legatar to his Mother againſt Mr, 
2 Pater Hewart one of the Executors:Teſtamentats, for Payment of the Legacy, 
- Eitiſconreſtation being made, and ſome Exceptions admitted to the Defenger's 

Probation,upon Diligence done by him and thereſt of the DetunAs Executors, 
there being three Executors of all, whereof he was only one, for the. recover. 
+ ing-in'of the DefunRs Gear's and upon Payment made ro. ſundry of the De. 
fan&s Creditors, of Debts owing by her to them,and Incident being" uſed,by 
- this Defender againſt the Son of umquhile” Alex4nder Mowat, 'who was one. of 
the faids three Executors, which umquhile <4/exandtr had the keeping of the 
- aids Writs; both Diſcharges and Diligences done $4 likeas the Incidents 
that the, Writs foreſaids were in theHands of the faid umquhile 4/exander when 
he: died, and were Intromerred with ſenfine by his faid Son, who was conyeched 
as Haver thereof, for Produdtion of the ſame with his Tators and Curators 
. nerally, + The Lords would nor Suftain rhis Incident againſt this Minor, be 
then not of the Age of 12 years,but-paſt x0 yeats of Age,ſeing they Found, 
that he, nor no other of -thar Age; being within 12 years,” could be conveencd. 
«.as'Haver, for-in that Age they Found-rhat he could nor- be capable 6f Inyo. 
. miffion, and (o that neither: Tacidenr nor principal\- Aion conld*be 'Purſged 
- agaiaſt him, hoo #omine as Intromertor -. And this was Found, albeit it was Re- 
plyed and Libelled alſo in the Summons fpecsfic2; that the Writs Libelled were 
1n- the Minors Fathers Hands che rime of his deceaſe,” and then-were inhisCu- 
ſtody, and-that ſenſine the ſame were im.the' Defenders Hands; who aitdled 
with theſe Writs: per expreſſum, and retained the Poſſeſhon thereof; and-had. 
- them ſtill in his Cuſtody z likeas alſo, in Fortificatior thereof;' che Purſuet 0f« 
fered to prove,. with the” Summons of the Tenor torefaid, -rhat-che' Defender 
was Heir to his Fathes, and fo was ſubje@: in Law to make the Writs: forch- 
coming,which his Father had when he died; and wherewith he himfelf had In- 
trometted : All which were Repelled,ſcing it was- Found thar' one of that Age 
could not be capable otIatromiffion, ngirher was it reſpeQed,” that he was con. 
veened with his Tutors andCurators generally,and'could not be other: . 
moned, ſeing he had neither Tucor nor Cutator'ſpecially given ro him; A&or, 
Hope, Alter. Aiton, Stuart, Mowat & Lermonth, . Seot Clerk, -* 'Yid, 19 Fane 
1628, E, Marr, and the Cafes there. - 7M ITSE 
| | Rele contra L, Aiton, Fanuary 11. 1628, * taeet 


: {| contained'in a Compr- Book 
--Kule Purſuer for the 2 pers 


- 


And a che! 


wich Alledga epell be had therewicl 


' the Subſeripe h is 3 "which o bps 


neſles, 


UMI 


deceflors, ana | others extant gearer in Blood, as ſaid is, ro.the Succefſi- 


- thelels the Exception Relevant, for they Found the greater necellity.:to 
' Detenders, who were called in his Right 3 And the Lords Found in this Care, 


"nent. vides wade to I of th 
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_neſſes, neither Found ic neceſſary that the- Putſuer ſhoald ptove the” vary of 


the Subſcriprion, to ſupply thac defe& of want of Witneſſes, except the 

had been Alledged nor to be the Detenders Hand: writ, ſeing' che Reaſon of 
the faid AR of, Parliament requiring Witneſles was, that the Verity ofiche 
Writs wight be known, AQar, Alter, Belſhes, 


E. Marr contra his Vaſlals, Eodewe die. 
Nan Improbation berwixt the E. Mayy contra his Vaſlals, wherein the De- 

fenders were conveened for Production and. Improbatign of Writs of\the 
Lands Libelled,made to their Fathers, Good-frs, Grand- firs, and other ſpecial 
Predecefſors enumerat in the Summons,bc to any other their Predecefſors genes 
rally, to whom they may ſucceed Jure Sangnizs, as uſe isin ſuch ARions: It 
being Alledged for L.Piſligo, one of the Defenders,that no Procels/nor Certi- 
fication could be given againſt him for any Writs made to his Predecefiors,be- 
cauſe his Deſcent was from a ſecond Brother of Pitſligo, whoſe elder -Brother 
had Daughters, who of the Law would be Lineally and Generally Heirs to 
their Predeceſſors i## Senguine ; and which DE had Perſons defcended 
of them on life, upon whom the Detenders condeſcended, and: who,not be. 


mg called, no Proceks could be granted in this Aion 3 And the. Purſuer Re- 


Io that theſe Heirs Female were denuded of their Right in -the- . an; - 
the "Difen ders Predeceſſors, to whom he might ſucceed Jure Sanguinic. 

LP Found the Exception Relevant, and no Proceſs to be granted, pa Ger he 

rand Heir to theſe Daughters were called; For this Defender could; not 

be Heir in Sanguintto that perſon who bad Bairns,of his own,. of whom there. 

were Deſcendents yet Jiving,ſo that he could not be. the right Contradictegto 

maintain, ot who could be conveened to produce the Writs made to- his Pfe- 


on, vis. the ants of the elder Brother : And where it was Replyed,. 
that the Right wasdevolved by the ſaids Daughters, inthe perſans of this{e- 
fenders Predeceſlors, to whom he was Heir in Blood 3 the Zords Found never- 


mon ſome to repreſent the (aids Heirs. Female, ſeing. they were Authoryao 


and all the like lmprobations, that the Clauſe whereby the,Defenders are cal- 
led for Production of Writs, made to any other theit Predecellors, to whom 
they may ſucceed Fare Sanguinis, belide the Clauſe of the Summons, Shovy. 
they are called for Produftianof the Writs made to their ſpecial Predeceflors, 
enumerat in the Summons, ſuchas Father, Good-fir, Grand-fir, o ora be 
ruled, adjoyned , and underſtood, as repeated in ilk Predeceffor LITE. | 
viz, That the Defender called,is-and ſhall be holden to produce only fuchWrics 


. made to any of the ſpecial Predeceſſors, particularly natned in the Sui AS 


to whom he may ſucceed Fure Sanguiris (which words, | to: whom be m 
ceed, Fure Sanguinis) The Lords Finds, #nd Declares, ſhall be holden a C - 
peated, and ſubſequent to uk Predeceffor contained in'the Sunypons; and thar | 
that Clauſe is not to be taken, as i it had ny relation to! the General Ho, | 

TR and be! 
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1630, E- of Wigtor. x8 March 1628. Lo, Cathcart,” & 25 Jankary 1627, John 
Stuart. | l | 


; . Dowgleſs and Acheſon contra Gilbert, January 12. 1628, 
PP two Actions to make Arreſted Goods forth-coming betwixt Dowglaſs and 
Gilbert Acheſon, two Creditors to Michael Gilbert, "Miniſter of North: Ber. 
wick, who Arreſted in the Good-man of North- 8exwicks hands ſome Money 
adebted by him to the faid Debitor, and ſome Victual for his Stipend, and 
defiring him to make the ſame forth-coming; The Lords preferred Acheſon to 
Dowglafſs, albeit Dowglaſs had intented his Aion gary North- Berwick before 
eAcheſon,” and had cited him before the other : Likeas the day of Compear. 
ance in his Summons was paft, before the other Party had raiſed his Sum. 
mons;  which' the Lords Found not to be any cauſe of his Preference, as the 
Party Alledged it ought to be, the reaſon whereof was,becauſe this priority, of 
his Action was not found to be any more timely Diligence than the otherParties 
was, which was done after him ; ſeing that firſt Diligence was raiſed, execute, 
and done before 1he Term of payment came of the Debt Arreſted, and the 
other poſteriorin time was found to hayedone all lawfulDiligence,which could 
be required, ſeing immediatly after theTerm of payment was come heArreſted, 
& upon the morrow thereafter he raiſed hisSummons& now being 1n this Ation 
as far advanced as the other Party was in his Summons, that prior ajwia Dj. 
Bigentis could not give the preference to the other, who had omitted to do 
nothing, but had uſed all lawful Diligence in due time, which could be pro- 
fitably and effeQually done; and therefore ſcing his Debt was anterior to the 
other Creditors Debt, and his Term of payment before the other Parties Term 
- of payment, and that he had Arrefled firſt, and before the Arreſtment made 
- by bim who firſt cited.” The Lords preferred him, as faid is, and had no re- 
ſpect to the ſaid firſt Citation/In this Procek many of theLords wete of the mind 
and opinion, that an dction to make #rreſted Goods forth- coming, Intented 
- betore the Term of payment of that Debt come, which is defired to be made 
- :forth-coming, albeit it defire the payment to be made only after the Termof 
paymen tbe paſt,is nota juſt and lawful _—_ z but that another uſing Dili- 
gence, and Purſuing immediatly after the Term of payment, will be preferred 
to-him, Actor. Aiton. Aker, Dunlop. Scot Clerk. Vid, 3 July. 1628, Scot, 


| | Falconer contra Beatie, January 15- 1628. 
| Ps a Regiſtration by Falconer contra Beatie, whereof mention is made' 17 De. 
. ®: cember, 4627. Umquhile. Robert Beatie is obliged\to pay to Awarew Wilſon 
.. Togo Merks,at the firlt Term after the deceaſe of. the faid AndrewWilſor's Mo- 
ther the ſaid Andrew makes George Crighton Aſligney thereto, /and- after the 
ſaid Georges Deceale, the Laird of Ruthven is ſervedHeir to the ſaidGeorge Crigh- 
ton, and makes John Falconer Aſſigney to the ſame; who Purſues Williaw Bee- 
ie, as Heir tothe ſaid umquhile Robert, for Regiſtration of the ſaid Obligation 3 
..the Tenor of the Bond was to pay che Sum, asſaid is, after the deceaſe of the 
. Cedents Mother, and.to pay Annualrent therefore for all Terms thereafter, ay 
and while the Sum were repayed,The Defender Alledged,that this Bond could 
; not be Regiſtrat at the inſtanceof the Aſſigney made by George Crightons Heir, 
, becau Oe dying before the Term: of payment, viz, . before Andrew Wil- 
ſons, Mother, who was yet living, and: the Term: of payment being 
.;to. the rſt Term ater her deceaſe, fo that the ſaid George dying before the 
.. Term, albeit the Bond be of the nature of an Heretable Boud,, ſeing-it bears 
rent, yet ſeing it took not effe& in the: Cedents lifetime, 'to:-become 
. for the Cauſc forcſaid of bis 'deceaſe before: the Teonly-hiyNNeOe: 
. 1 >" oqert! © ; 353 vo. 25 V 
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ed that the Bond and Sum thercin contained, pertained to the Executors of the 
ſaid umquhile George, and coul 1 not pertain to his Heir, nor-to an Aſhigney 
made by the Heir. This Alledgance was Repelled by the Lords, andthe Bond 
found to pertain to the Heir of the ſaid George + And it being further Alledg- 
ed, that the ſaid umqubile George obliged himſelf to the ſaid Andrew, the time 
ofthe ſaid Aſſignation made to him, that if he had died before the ſaid Andrew, 
that the Money ſhould return again to the ſaid Azdrew; and the faid Andrew 
being yet on life, and George dead, no other having Right from George could 
purſue therefore. This Alledgance was alſo Repelled, ſeing the Defender 
-neither Alledged,that he had Right, from Andrew, nor had made payment to 
im, without which this particular Bond was but perſonal, and would. pros 
duce Aion to Wil/or againſt Crighton only, but would not ſerve to liberat this 
Excipient, who remained Debitor z albeit he contended, that Cightons Af- 
ſigoey , in reſpe& of hisBack-Bond preceeding, could not have Right to ſeek 
' the Sum 3 which wasRepelled by the Lords, Afor. Falconer, *Alter. 

Scot Clerk, Yid. 15 June 1627, Robert Nicotine 12 Decemb, 1627. Betwixt 
thir Parties, viz. Falconer, 23 Feb. 1628. Naſmith. 


Finlaſon contra Laikyp, January 16. 1628, * 
Nan A&ion for payment of Houſe- Mails betwixt Fizlaſon and Enikep, the De- 
P fender Aledging wie be being purſued before the Town-Court of Edinburgh, 
at the ſame Purſucrs Inſtance, for the double Mail of the Houſe, he there pro- 
poned an Exception, that he had delivered the Keys in Azguſt after the Sen- 
tence of Removingat the Purſuers Inſtance, againſt him, which Keys was then 
received by the Purſuers Wite, which Exception in that Judgement. was found 
Relevant and Proven, and in reſpe& thereof Abſolvitor was given,which De= 
creet ſtanding he Alledged ought to produce Abſolvitor from this Purſuit; 
The Lords Found this Exception nowayes Relevant to meet this Purſuit, for 
the ſingle Mail of the Houſe Lybelled, for the Term interveening betwixt the 
Whitſunday and the Martinmaſi ſubſequent,in the midſt of the which Tetmthe 
Keys were Alledgcd to be delivered to the Purfuers Wife, ſeing thedelivery of 
the Keys in Auguſt was not ſufficient, toliberat him from the ſingle Mail the 
Term foreſaid, albeit it was found Relevant before the Town-Courtto Elid the 
Purſait madethere,for theDoubleMail, but the ſame was found ſufficient toElid 
this Purſuit, for all the reſt of the Terms acclaimed, except that one Term ; 
And the Zords Found, that that Decreet was enough to produce this Abſolvi- 
tor, and that the Defender needed not to prove his Exception in this Judge« 
ment de 0v0 again, viz. anent the receipt of the Keys, but Found it ſufficient- 
ly proven by that other Decreet, albeit the Purſuer contended, that'it ought 
de novo to be proven in this Judgment, quia dedua coram 'uno Judice ton pro« 
bant coram alio, ſpecially inan inferior Court, and where the Caſe alſo Differs, 
that Purſuit being made upon violence for double Mail, and this Furtuit for 
ſingle Mail, whereby the AQons differed, which wasRepelled; ahd the D& 
creet found ſufficient. -AQor. Lawtie.s Alter. Aitor. Gibſon Clerk, 7 
Allani Executors contra Lauder, Eodems dies © | 
N anARion betwixt Allaxs as Executors Confirmed ad owiſſato their Fathers 
| G90ds againſt one. Lauder, as Tntromettor with-his Wifes Goods after; 
her deceaſe, and which'Wite, being the Purſuers Mother had Tntrometcred with | 
the (aids omitted Goods , and was” Married apon the /ſafid' Lander iow 
Defender,her ſecond Spouſe; The Lords Afſoilzied from this Purſuit, becauſe” 
It was Found, that the Huſband Defender, having-only continued-- after bis 
Wifes Deceaſe, in the Poſſeſſion of his Goods, which he-tiad before his Wife 
died, and' while they lived together; that\contimuing- of the Pollefſion re-" 
tamed by him, there being no other _ lybelled of any other — ; 
S1 4 with 
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with anyGoods of his Wifes de »ovo,after her deceaſe,befides that which he had 
in his Marriage, it could not make him vitious Pofleffor, nor produce this Adi. 
on againſt bim,as againſt a wrongous Intromettor, but the Purſuer might cauſe 
Confirm the Wifes Teſtament, and cauſe Charge the Defender to do the ſame, 
whereby they would evitt the Deads part, and it wenld be made lyable tg 
them, for any thing they might eviR againſt che Defun&, for her Intromiſh. 
on with the faids omitted Goods, out of her firſt Huſbands Teſtament. Agor, 
Gibſon, Alter, Hart, Gibſon Clerk. Yid March 20, 1627, Knows contra Kee. 
land, Feb. 7, 1629. Brown contra Dalmahoy. | r 


©  Naſmith contfa Rathuent, Fannary 18. 1628. 
N a $uſpenfion betwixt Neſorith and Ruthvens, wherein Hary Naſmith hay. 
ing obtained Sentence againſt Alexander Crichton, as Executor to um- 
quhile the Laird of Awbren before the Cotnmiſſar of Duxke!, for payment of 
a Sum containedin the L, Kxibvens Bond, and having Arreſted for farisfyi 
of that Decreet, in the hands of the Rehit of the ſaid umquhite Laird of 2wb. 
ves, and in the hands of the now La. Rnaihuer, certain Goods and Gear; 
This Arreſtment and Decreet foreſaid, obtained by him, is transferred before 
this ſame Judge, viz. *he Commillar of Dwnkel, inthe Perſon of James Neſ. 
mth, as Brother and Heir to Hary eine; and the ſaid Relic, and now Laird 
of Ruthven are decernedto make the 4rrefted Goods forth-coming, beingrs 
ferred to their Oaths, and they holden as Confeſt z Which Decreet being Sub 
pended by thera, The Lords Found, that the Commiflar of Dunkel might be 
Judge to an Adion of transferting of bis 6wn Decreet 3 4nd ficklike Found, 
that he might be Judge to 4tions purſued at the [uftance of Heirs of any De- 
fun&,albeit he might not be Judge toARtions, where theDefenders were purſued 
as Heirs to DetunQs; For the Purſuit of any purſuing as Heir, hindered not 
the Commilſar toproceed in any Action, where the matter drawn in Cofitros 
verfie, and/where the nature of the Aftion was proper to ſuch confiſtorial Ju- 
ri{diaions,and bere the Obhgation, which was the ground of the Purſuit, made 
to Hary,was Heretable, itad therefote the Decreet thereupon was transferred 
in bis Heir, who had the Right thereto, ſemg it would not belong to Harys 
Executors,cxcept for by-gone Antualrents owing before his deceaſe. And there- 
foee the Letters were Found Orderly procteded,notwithftanding of the Rea. 
ſons of Sufpenſigngcomaining the two Arguments abovewritten, This laſt part 
was altered upon the 23. Feb. 1628. where the Sum was Found to pertain to 
Hary's Executors,and not to his Heirs,as is there obſerved, and conſequently the 
Decreet obtained at the Inſtance of the Heir of Hury' was: null, Yid. Novem- 
ber 28. 1621. L. Greenoch, March 26. 1624. Liddel contra Robs, March 2 
1528, win contra Towng, Decem. 11. 1627, Falconer. 


Lo. Lindſey contra La. Aion, Fodtm die. 
N a Suſpenſion betwixt the Lo. Lindſay ard the Lady 4itos, of a Decreet 
CI the Commiſſars of Ageoryr cc Ln Houſe- Maſt Conpers 
pertaining to the Lo. ay, her; The Lords re that Keatoſt 
of Suſpenſion, 4 og oo Aud Was ng and twenty 
pounds, and, fo out w ; bounds of his p ing, being a Civil Mater; 
viz. Foro: 6,alheit referred to the Parties eing he could abt Judge 
oy Oath, where the matter excecded;fourty pounds, dewkbiine AgeT 
f the Decreet was fultained, being'for three Tergs of ar Houſe-mail, andſo 
each Term being forty pounds, the Mattet behoved tobe reſpected, as three 
ſeyeral and ſo in-ciie@ totidems Libeli, atbeit all were contained in one 
Purfuit:z , In this Proces.the Lerde Found, conformnto the Cuftor obſerved, 
that the Commillars of Eddnburgh, in civil 2atters whichare referred/ro Patties 


- Oaths,' 
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Oaths, cannot Judge in Matters, where the ſame cxceeds an hundred merks, 
and the other Inferior Commiſſars, where the ſame exceeds tourty pounds,afnd 
that their Decreets are null, ifthey contain any more in civil Matters, albeic 
referred 10 the Parties Oath. Adtor. Stwars. Alter. Aitor. Gibſon Clerk. 


Seaton contra Seaton, Fodeme die. 

N a Purſuit by Seaton, as Executor Dative to his Goodfir, and having li- 
I cence againſt Seaton: of Scheliz, for payment of certam Duties of Landsper- 
raining to the Purſuers Goodfir, Intrometted with by the Defender,ofmany 
years bygone, contained in the Summons; The Lords Found no Proceſs upon 
that Purſuit, while the Purfaer produced his Goodfirs Right to the Lands, 
whereof he acclaimed the bygone Duties from the Defender ; and Found,that | 
his Licence and Decreet, decerning him Executor Dative, was not enough 
tobe a Title, to give him intereſt to Purſue this Action per ſe, withour the 
produQion alſo of his Goodfirs Right foreſaid, no more than his Goodfir, it 
he were living, would be heard to purſue, without ſhewing his Right tothe 
Lands for his intereſt 3 4nd his Executor could be in no better eſtate, nei- 
ther was it reſpeQed, that the Purſuer offered to prove the ſame cum proceſſus 
And that he Alledged, that this ſhould be ſufficient to him, who probably 
could not have his Goodfirs Right, he not being his Heir, which was Repel- 
led, and this Kight forcſaid was Found neceſlarto be uſed for his Title, AQor. 
Nicolſon. Alter, Mowat. Scot Clerk. 


L. Halkerton contra Falconer, Bodem die. ' .. ©. . + 
N adouble Poynding . betwixt L, Halkerton and Hew Falconer, Comm 
of Murray, who both acclaimed from the Laird of Afardes, certain.Sums 
of Money, adebted by him to Falconer of Ballandro, who was com- 
mon Debitor to both the Parties, the one, vis. Halkerton ſeeking the ſame from . 
Allardes, as Afſigney made thereto by Balleandro; and the Commitlar ſeeking 
the ſame, as a Creditor, who had Arreſted in Alardes hands, and bad 
obtained Decreet againſt him, to make certain of the Atinualrenrs of the prin- . 
cipal Sum forthcoming to him, upon AH#ardes Oath and Confeſſion, whereto 
he had referred the Debt, and whereiipon he had obtained Decxect betore the 
Lords, in June 1627. for ſo mew of the Annualrents,which AUardes then ih his 
Oath had granted him to beadebtedz for thEprineipal Sum was not Arteſt« 
able, being owing by an Heretable Bond; Halkertons Afſignation,” was before 
the Arreſtment, which Arreſtment was execut in anno 1625. . andthe Annual- 
reats controverted for, were for the years 1626. and 1627: and fofor the 
two Cropts, after the year wherein the Arreliment was execut;” albeit m the - 
Execution, both all the bygone Annualrents, and alfo the Annuelrent for all - 
Terms and years to come were Arreſted. The Lords Found,that the Arreftmene 
could not extend to any Annualrents of any years tocome, ſubſequent after the 
time of the executing of the Arreſtment, albeit the ſame was ſpecifics made, 
both of bygones,and in time comings for they Foand,that the Annualrentsof 
years thereafter could not be Arreſted, by that Arreſtment, and that the fame 
could not extend thereto, but only to the Annualrents owing, apd- which . 
the Debitor was owing at the time, or to ſuch Terms as was begun, and, run» 


. wo 


ning at. tbat time, and could not gopre hend Terms which begats after the - 
Arreſtmenty and therefore preferred the, Aſigney' to the Arreſts. notwith- .. - 
ing of his Sentence, which decerned him tobe payed by; a#erdes,of theſe 

Term foreſaids, and ſuperceeding the, Execution, while the. Terms decerm- - 
ed ſhould: be paſt : And. Found the &ſkignation ding the Arrcftmentto 
be ſufficient, for theAſigneys Probation,” alben tthad. never beth Lotimar, £- . 
ing the Afligney had received are” vr Allardes as Aﬀigney for —_—_ 
{ ..-  Jeras 
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Terms of the Annualrent, after his Aſignation, and before the Arreſt 

which was as good as an Intimationz neither was it reſpected, what the 
' Arrelter | Alledged , that the Debitors ſelf had received payment diver 
years of the Annualrent from AUards, ſince Halkertouns Aﬀhgnation, which 
he Alledged to be a preſumption of Simulation betwixt the Cedent ayq 
Aſgneyy which was Repelled, in reſpe& of divers other years fince, ang 
before the Arreſtment, payed to Halkertonn, as Alligney 5 and lo the af 


figney was preferred. Ator. Hope & Falconer, Alter. Gibſon Clerk, 
contra Mckenzze, Fodem die, ; 
N a Removing betwixt contra Mckenzie, the Purſuer defiring Re. 


| moving from her Terce, whereto ſhe was Kenned and ſerved 5 and the De. 
tender Alledging, that he bruiked the two part with the third pro indirjþ, 
and he could not know what was the PurſuersThird,to the <ffe& he might te. 
' move there-fromſeing all the whole Lands were Mountains,and Grals-groung, 
and not Arrable Lands, whereby the Terce could be known by it elf, which 
cannot be in this caſe where all is in Graſs & Paſturage. The Lords Repelledthe 
Exception foreſaid,of occupying pro i-diviſo 3 But the Lords Found, that if the 
Deſender would offer obedience to Remove from the Third, that then t 
would grant Commiſſion, either to the Sheriff, -or to ſome ordivar Judge, <- 
ther to Stent the whole Lands, and the holding therect, that the Purſuer 
might have theThird part of the Sowms & the right of Paſturage upon the Lands 
proportionally, conform to the relation tothe T wo part 3” fo that the Defen- 
der ſhould hold no more Goods thereon, but according to the Two- part of 
the Sums, whereto the whole Lands ſhould be extended,that the Purſuer might 
"have fiberty, as ſaid is, to Paſture according to the proportion of her Terct; 
or elſe that,the whole Lands ſhould be mett and meaſared by the faid Judge, 
&that the third part thereof ſhould be laid apart to the Purſuer,for her Ferce, 
' tobe uſed by her at her pleaſurez and that the Defender ſhould have nomore 
"but the quantity of the two part of the Lands, being juſtly mett, as ſaid is; 
and which Tryal the Lords Found might be taken in this ſame ACtion of Re» 
moving, 'if the Defender did offer therein obedience to' Remove. AQor. Gib- 
ſon. Alter, Mowat. Gibſon Clerk, 


; Edington contra Tennents, January 24; 1628, | 
N an AQtion for Mailsand Duties of the Lands of Clatzie, at the inſtance of 
James Edington, againſt the Tennents thereof; The Lords ſuſtained the 
Purſuit, the ſame being Purſued for the Farms and Duties of the Lands, of 
the Cropt 1627.the Summons being raiſed in December, the ſamine year 1627, 
and fo before the Terms of payment were paſt, viz. Before Candlemaſs, (ein 
the Lords Found, that the amine might be ſought by Purſuit and Proceſs, Fi 
ter the Legal Terms, viz, of Whitſunday and HM artinmaſs were paſt 3 The 
Decreet following upon that Proceſs expreſly containing, that the Defenders 
| ſhould only be. Decerned to pay after that Candlewaſs was paſt, ' Hay 
Clerk, Vid. 26 June 1628, Lady Edmonſftoun, ts 


+. Midie contra Gray, Eodem die. 

Jow Aidie Purſues John Gray in Leith, for payment ofa Debt owing to him 
by the Defenders Father, for whichipay ment he was conveened as Intro- 
- mettor: with his Fathers Gaods, &c. The Defender Alledged, that he could 
: Not be-Purſied as Intromettor,ſeing he was Confirmed Executor to his Pather; 
which Alledgance was ſuſtained, in reſpe& whereof, The Lords Found' no 
Proceſs againſt him 40c nowine, 'as Intromettor, and neverthelef that the De- 
fender was Confirmed Executor poit hanc litew ceptaw; yet the ſaid Alledg- 
: ance was ſuſtained,” ſeing he was: Confirmed within year and day after the 
Defun& his Fathers deceaſe 3 Butthe Lords in the ſame Action faſtained _ 

ce 
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ceſs againſt the Defender as Executor,ſeing he bimſc]f was Exccutor, who was 
conveened. as Intromettor, and ſo there was no reaſon.to put the Party tg any 
new Proceſs againſt him, ſeing he had oncededuced bis Proceſs Legally, in a 
lawful manner, againſt him who then was only Intromettor 3 and his being 
Executor ex poi? fatFo, by that Deed done by him fince, could not imped 
the courſe of his proceediog againſt him in this ſame procedure, as Executor ; 
albeit if any other by the Defenders ſelf had been Execator, - the Party 
behoved to purſue that Executorby a new Proceſs,and the Proceſs againſt the 
Intromettor would have ceaſed, and ſo the Defender being Executor, had 
beneficium Inventarii, which he as Intromettor could not have, Actor. Prim 
roſe, - Alter. Mowat, Hay Clerk. 


Poffſeffor Judgment, ſeing alſo that his Seafin depending upon that Procura- 
tory, was but four days after Kilgours Seaſin ; oorwithſt 


PPV Sulpenionbetwin Kennedy and done, Kenrd beiogDecerned; as 


Suſpendery. Qathzyer: 
take it to his own: Oath de credulitatez atk theorher Party opponing his / 
, es Tt 2 Decreet 3 


% 
I. 
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Decreet, the Lords Found it not reaſonable to allow the Quantiry : 
in the Sentence, which was notour to be exorbitant, neither they 
aftri& the Charger to refer che ſame again to the Suſpenders Oaths, nor take 
their Oaths now after Sentence upon their own Contumacy, and fo har he 
could not be compelled to prove the Quantity, he having choſen Probation of 
before by their Oaths, and rhey not compearing as ſaid is; batif the Parry had 
been preſent, they thought 1t reaſonable thag he ſhould give his own Qarh 
ſuper credwlitate, and as he might learn by true Information what the Quantiry 
was : as was done before in the ARion of the like nature, berwizr Mr, Rebert 
Lamſaale contra where the Obtainer of the Sentence being preſentar the 
Bar,was ordained to give his Oath, bat becauſe the Charger had obtained a Sen 
tence of Spuilzie of Teinds of the ſame Lands, againſt the ſame Parties, for other 
years beſides theſe controverted, which was recovered upon Probation, w 

the Quantity was proven by W irnefſes ; and becauſe rhe Laird of Dram waz 
not preſeat to give his Oath ſuper crgdelitate, as was inthe other Caſe where 
the Party was preſent, therefore the Lords reſtricted the Quantity of this Sea. 
tence to the like Quantity, which- was contained in the ſaid former Decreer obs 
tained upon: Probation, and tound the Letters orderly proceeded th | 
and no more, Actor, Mowat, Alter,,Davidſon, Gibſon Clerk, Fid, 13 Fax, 
1625, L.Duff«s, and the other Caſes there cited, . 


| Adie contra Gray, Eodem die, | 
N the Cauſe berwixt 44ie and Gray, mentioned ſupre,Faxscry 24. 1628, 
the Purſuit being Suſtained againſt rhe Defender as Executor, albeir con- 
firmed poſt litem captam; and therefore the Defender, who by the Confirms 
tion had beneficium Inventarii, Alledging that the Goods confirmed were ex» 
hauſted by Payment made b him ro Creditors of the Delun&, to whom this 
Defender was Gautioner for his Father the DetunR, who had Regiſtrar their 
Bond againſt this Excipient, the Terms of Payment _ all by-paſt, and the 
Bonds Regiſtrat before the'Intenting. of this Purſuit, and Payment alſo made 
before the ſame, This Exception was Suſtained, albeit the Purſuer Replyed, 
that this Defender being oblig'd as Cautiener for his Father, his paying of the 
Creditors, 'could not make Defalcation of the Defunfts Goods to the» Defen« 
der, ſcing the' Defender behoved here to be confidered as another Crediraor of 
the Defunds ; and fo ſeing the Purſuer had Intented his Action againſt him 
for his Debt, before he was confirmed Executor, he cannot be debarred, bur 
muſt haye the Defunts Goods made forth-coming to him, being firſt in his 
iligence, chere being no-Purſuic moved againſt the Excipient by any other 
of the Defuns Creditors; for albeit he was Cautioner for the Defun@, and' 
had payed for him, yet that behoved to be reſpeted, as done for. Liberation 
of his own Debt, he being bound himſelf, and cannot have reſpe& to the De. 
funds Debc, - no Purſuit being moved agaiaſt him as-Executor to the 
bur as a Cautioner who was perſonally oblig'd, neither can the Relict ſeeking 
upon the DetunRs Gear by the Defender, which makes him a Creditor to 
DefunR, be reſj to be more valiable to him, but from that time 
he was confirmed Executor,and that is after the Purſaers Diligence; fo that his 
being tull- handed with his Fathers Goods,rthey cannor be retained by him for / 
Carisfying of his own Debt cocally,and to prejudge the Purſuer of _— oughe 
to be made forch-coming | proportionally to them all prorare, This, Reply 
was Repelled,' for the Lords Found the Defender might defalk and exhauſte' 


rs anon, Fo Relief of che Sums payed | aches] 
- oy (oben 

bar fehe Peymtegrtad- 
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Intenting of the ' Purſyers Cauſe, wherein he was- 
albeit he Intenced this Cauſe before the C i Payment 
more 


beea made fince the Tatenting of this Cauſe, it would luv 


_ 
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- able, if it ſhould have been allowed to the. Purſuers prejucice 4 likens the (e- 
' cond Febraary 1628, in this Catile, the Detence being re:or1med and reſtricted, 
thar he was only Cantioner tor the Father, whereot the Terms of Payment 
were paſt before the Intenting of this Cauie, albeir neither Sentence nor 4 
ment was before this Cauſe,yet he had Reaton to retain for his Relief of the 
Debrs confirmed, whereot the Term was paſt as ſaid is, for he was an inevitable 
Debitor. This Alledgance was Repelled, ſeing no Payment was made before 
the Confirmation, and fo he onghe only to come in pro rata with the other 
Creditors, Actor, Alter. Mowat. Hay Cle.k. id, Penult Fan. 1628, 
Fohn Stuart $ 16. Feb, 1628, Marſbal contia Byres, | | 


| Captain Annand contra Tennents, Eodem die, ' 

Na Removing by Captain An#axd againſt his Tennents, the Defenders Al» 

ledging that they were Tennents to their Maſter, who was Infeft 

in the Lands libelled before the Purſuers Seafin produced,and by vertue theres 

of who had been ſundry years in Poſſeſſion, The Lords Suſtained this Pp 

tion, the ſame being proponed tor Tennents, and Found no neceflity that the 

Detenders being Tennents ſhould be compelled, either to Alledge that their 

ſaid Maſter was Infeft by one having Power, . or that he was ten years in Poſ- 

ſeſſion of the Lands, but Suſtained the ſamine, without Alledging any tur» 

ther, Actor, D#zlop, Alter, Mowat, Hay Clerk. Yid, 7 Dec,1627, L,Bamff, 
where this ſame was done-. | 


The Commiſſar of D»zkel contra Abercrombie, Eodem die, | 
T He Commiſſar of Dwnkel Purſues one Abercrombie as Heir to his umquhil 
Father, which Father was Tutor- Dative to a Minor,for Payment of the 
Duties of the Minors Lands the. years of his Tutory, and which were craved 
either as Intrometted with by the Tutor, or propter omiſſionem, tor nat meds. 
dling with them, was ſought from him; to which Duties the Commiſſar was 
made Aﬀigney, In this Purſuic the Defender being convecned by (ſundry Al- 
rernatives, one whereof was, that he behaved himſelt as Heir to his Father, 
by payment of ſundry of his Fathers Debts fince his Fatkers deceaſe to his 
Creditors, The Lords would not Suſtain this Alrernative, for they Found, 
the Paying of the Fathers Debrs by the eldeſt Son, qui erat apparens heres, 
could not make him to be that perſon to repreſent his Father as Heir, nor as 
= ſe tanquam heres ,, ſicklike the Lords Found, that the Minors Father 
ying Intetr in Lands, and being by verrue thereof ih Poſſeſſion of the ſame 
divers years, and at the time of his deceaſe, the Tutor ought to be Compt= 
able for the Duries of the (aids Lands, alchough never Intrometted with by 
him,feing he ought to have Intrometred therewith,or to have done Diligence, 
and ſhew where he was debarred lawfully;and wherein the Lords Found theTu- 
tor to be lyable ro the Minor,albeit the Minor was not Infetr, for that behoved 
to be repnte the Tutors fault, who ought to have procured theMinor to belnfeft 
his Father dying Infeft and in Poſſefſionzalſo it was Found, that no Procels coul, 
be granted againſt che Heir of thisTntor- Dative for any omiſſion of theTutors, 
ſeing the Tutor had never found Caution de fideli adminiſtrations after his Tu: 
tory and as without Caution the Tacor could never have purſued 2 we,lo i 
was Found, that except he had tound'Cantion,' he could'nor be a by the 
Minor paſfv?;which-Decifion is hard, betauſe it was feen'and ſhown to the Lords 
thar the:Tucof had ed the Office; and had'Sworn and mad& Faith before 
a: Judge, thathe-ſhould dochis Dury,. ſo that his otmifſi6n'to do tHit which was 
his own faulr,; ought-nor £0 have been found profitable "tb $im4 Bir (6 the 
Lyrds Found, albeit.no Defender ws compearing to diſpute it this Catfſe, but 
occurred £6 the Zordi-allancrly'in confidering the Proteſs; * Actot. MH Alters . 
wy. : »HapClerk.-1! 24 Tex g* 1251599. ' !0B; 'Roxbure 


id 
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EF, Roxburgh contra L, Langtoun, Eodem die, . | 
*N a Spuilzie of Teinds by the Earl of Roxburgh againſt the Laird of X 
toun and others, it being proven that the Corns Spuilzied were after the 
Spuilziation caſten in the L, Zangtouns Barns, and were Threſhen there, 
and thereafter 'Diſponed of by him : The Zords Found this Receipt, and UC. 
ing of the Corns, to be a Ratihabition, and conſequently Found the Spuilzig 
proven againſt him, albeit he was not the aCual Spuilzier, but that others werg 


proven to have aQually committed the AR of Spuilziation, AQtor, Nicotſoy, 
. Alter, Hay Clerk, 


Bar, Achyle contra L, eMciclain, Eodem die, 
N an Improbation Purſued by the Baron of Achyle againſt M*clain z The 
li Lords Found that the Purſuer being Inteft in the Lands Controverted, 
whereof the Evidents were called in queſtion Dy Right flowing from the 
\ Biſhop of the Iſles, who was libelled to be Heretably Infett in the ſame Lands, 
and was Author to the Purſuer, might call for Produion and Improbation of 
all Writs of the ſame Lands,made to the Detender.by the ſaid Biſhop of the 
Iſles,albeit the Purſuer ſhew'd not where the Biſhop was Infeft himſelf, ſei 
he called only for ProduRion of Wrics made to the Defender by the Biſhops 
ſelf; for as the Biſhop might himſelt Purſue the Defender for any Writs of 
theLands, made by him to the Defender perſonally ,albeit he had never been Ins 
tefr,ſo might this Purſuer having Right from the Biſhop competently ſeek the 
ſame, for the Biſhop was in effe&t common Author to them both, and ſo might 
feek Improbation of the Writs made by himſelf to any.of them as ſaid is :. And 
this was Fonnd, albeit that it was Alledged; that one who was not Tafeft could 
not purſue a Party for quarreling of a Real Right of Lands, that Purſuit being 
only competent to them, who had a Real Right themſelves, and which might 
produce the like Action, Actor, Hope & Mowat, Alter, Nicolſon, Hay Cler 


D. of Lenox contra Howſtoun,. Fanuary 29, 1638, 
I a Removing by the Duke of Lezex againſt Howſtoun, for Removing from 
'the Houſe and Yards of 1»chinnan, pertaining to the Duke: The Lords 
Found a Rental made by umquhile Lodowick Duke of beyox to this Defender, 
whereby he was Rentalled kindly Tennent to the Duke of Zenox,and his Heirs 
in ſome Acres of Land,and alſo in the keeping of the ſaid Houle of 1nchinnay, 
co be a ſufficient Ticle to exclude the Purſyer from this Action of Removing 
of him from the ſaid Houſe, wherein he was Rentalled Keeper as (aidis , and 
the Exception founded upon the ſaid Rental was Suſtained, albeit it was Re- 
lyed, that the ſame Rental was no Title to exclude the Maſter from the uſe of 
is own Houſe, neither was a Rental of that ,Tenor, viz. appointing- one to 
be Keeper of the Houſe, of that force as togive a Warrant to the Receiver, to 
keep the ſame longer than the Granter pleaſed, ſeing Rights to keep. Gaſtles 
and Houſes are conſtitute bySecprities of, another Nature, and moxe valid inLaw 
than ſuch, Rentals can be of, likeas he Replyed, that the Houſe and- Yards 
are all decayed, by the negleQand abuſe of this Defender, whereby he had fal- 
len' from the ,benefite of the, Rencal ;, all which was Repelled, ;and the Excep- 
tion Suſtaiged, *AQor, Hope & Burnet, Alter: HayClerk, 
Non 3010 Ag = contra Spence,  Bodem die, 7 5 oi) 114 5 
& a Suſpenſion at thei of the-Lo. Whitingbame againſt Speaces The 
Lords Found, that. a Party in whoſe favours fome'Chuſe of aCourraQ. is 
conceived; albeit he -be not Contracer in tbar . may raiſe fummar 
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thereupon ſummarly,. which the Lords Suſtained, the Contratt being Regi- 
ſtrat before, betwixt the principal Parties Contratters. AQor. Dovglas, Alter. 
Belſhes. | Vid. Decem. Firſt 1630. Feuarsof Chapelion, 9g. Jar. 
1627. Herring. Jan. 15. 1635. Shanks, 


Stxart cofitra Tennents of Coldinghame, Penult January 1623. 

N a Removing purſued by John Stuart contra Tennenrs of Coldinghame, The 
Lords Repelled an Exception proponed, for the L, of Wedderburn, upon his 
Infeftment of the Lands lybelled, flowing from hisAuthor upon whom he conde- 
ſcended,by vertue whereof he 4lledged he was twenty years inPoſſeſſion of the 
faids Lands, which Exception the Lords Found not ſufficient to defend him, al- 
beit clad with ſo long Poſle(ton, againſt this Removing, except he alſo had- 
Alledged therewith, that his ſaid Author was Infeftin the fame Lands; for he 
ought to-condeſcendzthat he was Inteft by one having power, otherwiſe the Ex- 
ion was Found , could no ways be Relevant. 4or. Stuart & Craig. 
Alter, Hope & Belſbes. Gibſon Clerk. Yid. Feb. 17. 1627. Douglas. Decem. 7. 
1627. L. Bamwff. & July 15. 1628. Lady Maxwel. Jar. 26. 1628. Captain 

Atnand contra his Tennents , Decem. 9. 1626. Lo. Bucclengh. 


| Lo Clackmannan contra L, Balnamon, Eodem die, ' 
T* an AQion of Poynding of the Ground,at the L, Clackmannans inſtance, 

againſt L. Balnamon, an kxception being proponed ſor Arbuthnet of Fin- 
dowry, upon an Infettment of an Annualrent, out of the Lands Lybelled, by 
vertue whereof, he was year and day in Poſleffion of the ſaid. Annualrent, out 
of the Lands contained in his Infeftrment, whereby he Alledged, that the Lands 
could not be Poynded at the Purſuers inſtance, for the Purſuers Annualrent, 
| but with Reſervation of this Excipients Rights This Exception was Found Re- 
levant, notwithſtanding of the Keply, that the Purſuer eAlledged, that his 
Infeftment was prior to the Excipients, by the ſpace of an year, and both the 
faids Infeftments being baſe, his Priority behoved to give him preference z 
Likeas he Alledged, that his Right was not only prior, but was alſo in effe&t 
made publick,by Confirming of the ſame by the King's Maje#y,and Regiſtrati- 
on of his Seafin thereof, in the publick Regiſters; which Confirmation, albeit 
the Infettment was granted tobe holden Baſeof the Giver, with the Re- 
giſtration foreſaid of the Seafin, being Inſert in publick Regiſters, made the 
Obſcurity of his Right to cealez Likeas he was in Poſleflion by receiving of 
a Terms Annualrent, from the Giver of the Infeftment, before the Excipientz 
all which was Repelled, ſeing he was not year and day in Poſleflion, before 
the Excipients Kight and Poſlefſion 3 Likeas the Lords Found the (aid Con- 
firmation and Regiſtration, made it not publick, the Holding beeing Baſe, 
Ador. Hope, Alter, Gibſon. Hay Glerk. Vid. Novem, 17. 1627. betwixt 
thir ſame Parties, 


Lo. Gray contra Graham, Eodem die, . 8 .: ;. 

N an Atton by the Lo.Gray contra Mr. Jawes Graham and his Wie, forind- 

'| <d upon a Promiſe made by them to him, which was referred to both their 
Oaths. The Lords Found, that the Wife ought to'give her Oath, albeit her 
Huſband Alledged, that her Oath of the Law ought not tor be taken upon the 
Promiſe lybelled, ſeing the Purſuers Summons bore the ſame to be made by 
her, inthe time of her Marriage, with thjs preſent Huſband, and -fince they 
were Married together,ſo that ſhe could not Depone thereons .for: albeit ſhe 
ſhould confe( the Promiſe, .it would neither be Obligator againſt theHusband, 
if he ſhould deny the making of any Promiſe, neither, would. it. be Obligatop 
'againſt ber ſelf, albeit (he ſhould ſurvive her Husband, the ſame bein . made, 
as the Lybel confeſles,in the time of their Marriage ſtanding, notwithl rnding 2 
Tt 4 whereo 


4 
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whereof, the Lords Found, that ſhe ought to give: her Oath , and then the 
Lords would conſider, what effe the fame ſhould produce. AQor. Chaip. Al, 
ter, Ruſſel, Bay Clerk. | 

 Meldrum contra L. Clunie, Eodeme die. 
N a Suſpenſion by Andrew Meldrum contra L,Clunie, he defiring to be re. 
lieved out of Ward, wherein he was committed by Clunie; The Lords 
Found the Reaſon of Suſpenſion relevant, upon a Compriling of the Sulpen. 
ders Lands deduced by Clumie, for that fame Debt for the which he was in- 
carcerat, which Compriſing ſtanding unrenunced by the Charger, albeit no 
Pofſeſfion apprehended thereby, The Lords Found ſufficient to produce li- 
berty to the Suſpender, for the fame behoved to be reput as payment, ſeing the 
Party neither would Renunce the fame, nor ſhewany Juſt Cauſe, which might 
make the ſame appear to be unprofitable to hirv, nor qualified any Impediment, 
which of the Law might have debarred him from the Poſſeſſion of the Lands 
 Compriſed, ſeing he had neyer done diligence to recover the fame, and fo the 
Lords Found, that the Creditor ought not to retain the Compriſing, and alſo 
detain the Debitor in Watd. The like was done the ninth of Febr»ary,betwixt 
Harter and where the Compryling was Found to take away Perſonal exe- 
cutjon, ſo long as the Compriſing was not Renunced, albeit the Compriſing 
was not clad with Poſſeflion, ſeing the Compriſer «Alledged not, that he was 
debarred by any lawful Impediment, after Diligence done by him. AQar, 
Mowat, Alter, Lawtie. Gibſox Clerk. Yid. Jan. 23. 1631. L. Cloberhil. De- 
cem.7.1631. Sharlet, July 23.1633: Mr. John Lawſon. March. 15. 1628, L.Blan- 
tzre contra Parochioners of Bothwel. Decens. 20, 1621, Smith contra Wood 
Jane 23. 1627. Bruce contra Sinclar ,. | | 


-* Donatar of L. Cleghorns Eſcheat, contra Tennents, Ult, Jennary, 1628. 
IB a ſpecial Declarator by the Donatar of L.Cleghorns Liferent,after a General 
Declarator,againſt theTennents of certain of theRebelsLands,for payment of 
certain Farms of the Lands poſlſeſt by them, of all years fince the Rebel was 
year and day at the Horn, The Lords found the payment made by the faids 
Tennents Defenders, to the Rebel himſelf, of all years preceeding the Citation 
of them in this ſpecial Declarator and Summons,to be ſufficient to liberat them 
at the hands ofthe Donatar, ſeing they were in bena fide to pay theirFarms 
and Duties to thejr Maſter, to whom they were in uſe to pay before his Re- 
bellion 5 whoſe Rebellion they might excuſably not know, betore it was inti- 
mat by Citation to them particularly : And albeit the Putfuer Replyed, that 
this payment could not be admitted, for any Terms ſince the Decreet of gene- 
ral Declarator, ſcing that Sentence put all the Leidges i» wala fide to deal with 
the Rebel,in prejudice of the King and his Donarar z ſeing all Parties having 
Intereſt were cited thereto: Yet the Reply was not ſuſtained, but the pay» 
ment made after the general Declarator was allowed, for all Terms preceeding 
the ſpecial Citation of thir Parties, even for the, Terms intervecning, after 
the general Declarator, and before the-ſpecial Citation, Actor, Mowat. Alter. 
Vid. 22 Feb, 1628; Anderſon coritra Gordon, 13 Decemb, 1627, Ats, 
athnet, Ot, Feb. 1628. Betwixt the ſame Parties. 6 Decemb. 1631. L.Conhaith, 

] La, Damfermling contra her Son, ' Eodeme die. | 
I Nan Attion of the Lady Dwmfermlings contra the Earl ber Son, for pay* 
mentofthe Third of the Duties of the Lands, whereof ſhe was ſerved to a 
ercey the whole Duties being uplifted by the Defender, it being contro- 


verted, if ſhe as Lady Tercer before a Watningor Interruption uſed upon her . 


Terceand Service, might ſeck any greater Dunes for her Terce, but according 
totheTerce of that Duty,which was payed to her os —_— — 
| atly 
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atly before hisDeceaſe, The Zords Found ſhe had goodRight to ſeek her Terce 
of that quantity,which was uplifted by theDelender, for theDuties oftheLands, 
and that ſhe ought not to be reſtrifted to the quantity payed in her Huſbands 
time, but might juſtly ſeek her Third of that which was attually recerved by 
the Defender, for the Duties of the whole Lands, : ſeing the force” of her Ser- 
vice, giving her Right from the death of her Huſbahd, to all Terms, behoved 
to give Right for the Duty of that part of the Lands cn genre, which 
was uplifted by him, who had .no Right but to the Two part, and none to her 
Terce 3 but if the Tennents had been conpveened- therefore,who had never pay- 
ed any Duty, fince the deceaſe of ber Huſband, they had reaſon to have ex- 
cluded the Purſuit for any greater quantity, than ' they were uſed to pay to 
the Huſband before : So that the Reaſon of the Decifion was, becauſe the 


| Defender had uplifted and. received payment of this Duty, and therefore ought 


to pay back that which he really received, and had no juſt reaſon toretain it. 
Actor, Aiton & Stwayt. Alter. Hope & Nicolſon. Hay Clerk. 


Hamilton contra Brown, Eodem die. 


| I an AQion for the Maillsand Duties of an Houſe, betwixt Mark Hamilton 


andBrown ; The Lords preferred the Defender to the Purſuerin the Right 
of the Maills acclaimed 3 the Defenders Right being a Diſpoſition of the Land 
by the Heretor thereofz for ſatisfaQtion of a Sum adebted to him by the ſaid 
Heretor, contained in a Contract of Marriage z--upon the which Diſpoſition, 
for the Cauſe foreſaid , the Defender was I in 'the Lind upon the 
morn after the ſaid Diſpoſition : Albeit the Purſuer Replyed, that he had 
Compriſed the Lands from the ſaid Heretor their common Author, for a Cauſe 
oneroustheDenounciation of which Compriſing was made upon that ſame day, 
upon which the Party had acquired the ſaid Diſpoſition, and which Denoun- 
ciation preceeded the ſaid Sealin,and ſo his Denounciation being before his real 
—_ ofSeafin 3 and the ſame being a Deed neceſlar, and the other being a 

untat Deed, done by the Debitor, ought not to prejudge his lawful, and 
more allowable Diligencez buthe Alledged, he ought to be preferred, which 
was Repelled, as faid is, and the Defender preferred. Hay Clerk. Vid. :25 
March 1629. Blackburn. 17 Decemb. 1627, Lawder. 22 March 1626, Erchine, 
4 Decemb. 1628, Logan contra Hunter, | 


Naſmith contra Hume, Eodem die. 


fending himſelf with a Tack of the Teinds alledged Spuilzied, whereupon 
had ſerved Inhibition, and conform thereto he had medled with the Teinds 
Libelled 3 He Alledged that he could not be repute a Spuilzier in fo doing, 
conform to a lawful Right, ſpecially to produce this Aion againſt him at his 
inſtance, who had rio Righeto theſe Teinds, and who if he " intrometted 
therewith, would have been ſubje& in Spuilzie to this ſame Excipient there> 
fore. This Exception was Repelled, for the Lords Found, that albeit the Pur: 
ſuer had no Right to the Teinds Libelled, and the Defender bad Righs to the 
ſamine only, yet that the Defender could not brevi eranu,. without a Warrand 
of a Judge, or Sentence, enter himſelf to the Poſleſſion of theſe Corns,which 
wereSown arid Win by thePurſuer,trom off the Land pertaining tothePurſuer 
ALLIED OED he could not enter to take the Teind at hisown hand, 
without C or Conſent of the Purſuer,who was Heretor, and Labourer 
of the Land,as ſaid is, he not concurring with the Defender to the, Teipding 
of the fame, and to his Intromilſion therewith. Actor, Nicolſon & Burnet. Alter. 
Lawrie. Scot Clerk. Vid. 21 Novemb. 1628. Bruce contra . Bruce, 75 Fly 1625, 
Lady Remos; g Decemb. 1628. Mackie contra Dumbar. ye fe 
Un | L. Halkerton 


T a Spuilzie by Fames Naſith againſt Hume of Carleſide,the Defender des 
e 
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L. Halkertos contra Kadie and Groives, . Feb.*1. 1628, | 
N an Aion of Deforcement L. Halhertowr contra Kadie and Greives, Ten: 
nents/to-the Ls Berholm 5 The Zord: ſuſtained a Bond of Jo poandy of Prin, 
cipal Sum,and 40 merks of Penalty,albeit only Sabſcribed by one Nottar, and 
found it not to be-a matter af Importance, which required! to be Subſetibed 
two Nottars, albeitthe Perialty Compted with the Principal Sutn, ' matte it to 
exceed 100 Pounds, ; ſeing they had reſpe& only to the Principal Sum of the 
Bond, and ' the Penalty, was but - an acteffor Obligation 3 and becauſe 
the Poynding deduced againſt the Debitor of this Bond, fot the Execution 
whereof - this Deforcement was purſued, was begun to be Execute before the 
riſing of the Sup; as the' Deferider Alledged 3 whereby he contended, thar 
Ad to betinlawful, and that therefore he might juſtly impede the ſame, albelt 
at the time when the inipediment was made, The Purfaer Anſwered, that the 
Sun wasup, abd riſen , at which time he Replyed, it was not lawful, to make 
a Deforcement, although the A& of the Execution and Poynding Was begun 
before the Sun riſing, which Poynding was deduced in the Moneth of June ; 
This Exception nevertheleſs was found Relevant, for they Foundthat as no 
Judge could begin and enter to fit in Judgment before lawful. time of day, 
and before the riſing of the Sun, no more could Execution. be made by Offi 
cers upon Sentencesat ſuch times. Alſothey Found, that Deforcementscould 
not þe Eleided by any Alledgance, proporting the Goods Poynded to pertain 
to afiotlier perſon, thanto.the Debitor from whom they were Poyndedgexcept 
that either that perſons [elf, to whom they were alledged to pertain, | or ſome 
other in their name had compeared at the Poynding, ether upon the Ground, 
or at ſome other time, before the AR was compleat, and ended, and vffered to 
make faith, that the Goods pertained to the other perſon 5 which being done, 
they might have ſtayed the Poynding, without danger pf Deforcement,other- 
wiſe nat ; for the offering to prove againit the Purſuit of Deforcement, that 
the Goods, pertained toanother, without the offer to make Faith at that time 
of the Poynding, was not ſuſtained as Relevant to purge the Deforcement. 
Alſo the Lords Found that Alledgance not Relevant,to ſtay Deforcement,vis. 
That the Defenders, being Servants to L, 8exholm their Maſter, who whs He- 
retor of the Land,out of the which the Goods were Poynded, might lawtully 


ſtop the Poynding, for the ſecurity of their Maſters Farm,adebted for that year 
to him, by the Debitor 'of that Sum,for the which Poynding was Execute,and. 


which Debitor was Terinent to him alſo, and in which the Maſter would 
have preference for his Fart before other Creditors. This Alledgance was Re- 
pelted, becauſe at the time of thePoynding,and ſtaying thereof, neither the Ma- 
fter nor any otherin hisname,made mention of that cauſeof the topping of the 
Poynding, which if it had been done, the Party might have offered Surety 
for the Maſters fatisfaRion, and ſo proceeded to his Executions and if that 
Security tad not been granted,the Poynding might have been impeded, with- 
out er of Deforcement ; but wo'fh 

Maſters Farm,the Lords Fond, that the Deforternent could not be now Eleided, 
by ng now in-this place upon the Maſters Right,which wasthen omit- 
ted robe tnentioned at thetirtt of the Execution, and was now only Alledged, 


and Offered to betryed tobea juſt Debt, Actor, AdvocatwHope, Alter, Stuart, 


Gibſon Clerk. 
| - L, Kirkonnel contra L, Barnbarroch, February 24. 1628, ___ , 
ÞP* a Declarator of Eſchear by the L, Xirkonnel ahzinkt the L. Barnbarroch, 
the Sutathons being Execure upan fix days againſt the Party-Defende pus 
ſonallyapprehended,where theWarrand ind Command of the Letters did k 
a delire, to Summon him upon fixty days, as being out of the Country, and 
no 


ach Intimation being then made for the 
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no farther anent the Cication of the Party, being contained in the FFYY "hi 
Deſire of the Summons , and the Defender Alledging the Execurion'tobetrutl, 
ſeing there was no Warrant in the Summons ro cte and Suramonthe Party at- 
ter chat manner, and the ſame. could not be done by any perfon #t their 'own 
hand without a Warrant , This Alledgance was R epelled;and the Ciration wis . 
Suſtained. Bat this is diſconform to the Deciſion berwner the [/./BY;#;$e contra 
Erskine, mentioned Fanwary 24. 1627, except that'chat was found'th the Ex+ . 
ecution of an Inhibition,which tending to make a poſterior HerovidieNlienation 
ro be null and to fall, required a more- trick Warrant and Protefs,atrer rhe 
nature of the Warrant, as it is craved by the Parties felt, and is 4 greater Con» 
tempt of the Judge, than a Citation upon a Sammons, which is bit 'the be- . 
ginging of a Proceſs, and thereafter hath a Progreſs of a Judicial Procedot, 
whereas Inhibition is more odious and trick, Actor, Belſhes, Alter, Nitol/o», 
Gibſou Clerk, Yid, 24 Fanuary 1627, L, Erskine, and the Caſts there, 


L. Duff contra Eodem dit, rok 
N an AQion the Executors of the EL, Dufſwe againſt for Payment, 
to them of the Sum of 500 Merks,adebted by his Bond'to the Deluntt; for 
Exhibition of the which Bond the Defender was conveened, and for. Regi- 
ſration thereof, but not by way of Action for Payment , the Dttthder Al. 
ledging, that the Defun& had written a mifive Lecrer ro him, ſubferibed with - 
his Hand, ſhewing that he had given the Bond co one called $*yl444, to 
whom he defired the Defender to make payment of that Sum, aftd to receive 
from him his own Bond,according whereto he had payed the ſame to fifth, and - 
hath recovered his own Bond, which he hath cancelled; This Alltdganct was . 
Repelled, except the Defender would herewith. Alledge, that the paytiiehr 
was made by him,according to.the direction ot che forefaid Lertet, in the De- - 
{uncrs Liferime betore his deceaſe, or elſe after his deceafe «che Detendet nor 
knowing thereof , for the Zords Found, ther if the payment was thiade, 
after that the Defender knew the Director of the Letter to be decea('d, that - 
that peyment ſo made could not liberate the Detendet, ſeing the, Petfoti,to 
whom the Letter deſired him to make the payment, was the DetunsSetvatit, 
and ſo it was probable that he was appointed to receive the ſame orily to:his 
Maſters uſe, who being dead, the Defender knowing the ſame,he coald not be 
in bona fide to have done it, quia mortuo mandatore expirat mandatiint, Aor, 
Gibſon, Alter. Gibſon Clerk, Fid. 12 Foaly 1627, Rowan C6n, Shaw, 


Scot contra Banks, Eodem dit. 


N a Spuilzie by one $Scor Relit of Mr, Robert Stevin againſt Katharine. 
Banks and Fame; Weill her Husband, which was reftricted to wrongons 
Intromifhon, and.no Spuilzie ſought : The Lords Found, that the Deed 

of wrongous latromiſſton done by the Wite without Command of the Husband, 

was not effecual to produce Adtion againſt the Husband, he not being accel- + 

ſory thereto, albeit the Wife had medled with vhe- Goo LR and bad . 
c 


diſponed thereupon at her pleaſure , and albeit che Husband theteafrer getcing 
knowledge of the Fact _ by her, and of her diſponigg thereot; md afrer , 
the Citation aſed alſo by the Purſuer againſt him,did'tiever expreſs ary Acr,by 
the which he made it maaifeft, that he diſhked that Facr,and difatfdwed there- 
of z and fo albeir the Purſuer Replyed,thag the Face of rhe Wilts | 


fion being done in the expreſs name of her Husband, and by her Hmm 
Right, is, by a Poynding,deduced ar his inſtinee for Þ&t* oviths: | 
which was found unlawful, yer he thereafter makit> wo ) 


the Party, nor to the Mag rat of the Town where he dy Ms 
Deducer of the Poynding, nor to no other perſon, to ſhow thar he was not acs , 
. Uu 2 cellory 
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ceſſory to that Fa, which he ought to have done;i{-he had intended to-haye 
been treed thereof,” and which the Purſuer Alledged_ to be an expreſs Ratiha. 
bition, and ſo that he was ſubjeR to the hazard of the FaR, albeit. it were 
true,that he was not within the Country art the very. time of the, AR doneh 
hisWife,as heAlledged,for it-were of dangerous conſequencezto give liberty rg 
Women clad with Husbands to commit inch Wtongs, and that the Husbang 
(ſpecially in Civil Matcers,and purſued civilly belore the Civil Judge). ſhould 
not beanſwerable therefore, whereas in Contraventions the Maſter is anſiye. 
rable for the Fac done by the Servanrt,albeit he was never acceſſory to the Faq 
nor ever knew of the ſame, but after-the committing thereof, which hathnoe 
ſuch grounds of Equity,as Purſuits for Reſtiturion of Goods, unjuſtly taken a. 
way by the Wife, which muſt be repute to be allowed by the Husband, ang 
by his Ratihabition,in reſpe& of the Fats above-writtten, all which were not 
reſpe&ed, but the Exception Suſtained, and no Aion Found againſt the Huſ. 
band for any Fa& done by the Wife, albeit civilly purſued, no more than he 
could'be conveened for a Debt, contrated by her for Bonds or Obligations 
made by her without his Conſent, Ar. Alter, Miller, Scot Clerk, 
Vid, 4 March 1628, betwixt the ſame Parties, 


IL, Balveny contra L, Innes, February 5, 1628, 
N an Action betwixt Balveny and Innes,tor payment of the Nuty of certain 
Lands,Set in Tack by the Earl of Murray Heretor of the Lands to the Pur- 
ſuer, and for the which the Detender as Poſſeſſor of the Lands was conyeened, 
for the Cropt 1623,and ſenfine z The Lords Suſtained this Aion againſt the 
Defender, albeit he Alledged that he could-nort be purſued therefore, ſeing 
he had acquired a Tack of the ſarne Lands from the Purſuers Author, vis, the 
Earl of Merray, by vertue whereof he hath been 'in Poſſeſſion theſe eight or 
nine years by-paſt z and although the Purſuers Tack be anterior to his Tack, 
yet he cannot be found to, be an unjuſt Pofſeſſor,nor in mala fide to bruik and 
continue his Poſſeſſion by vertue ot his Tack, feing the Earl of Murray, their 
common Author, being Heretor of the Land, was five years in Poſſeſſion of 
theſe ſame Lands immediatly preceeding the Setting of the Defenders Tack, 
and was never interrupted therein by the Purſter, and fo the Heretor being in. 
Poſſeſſion, when he Set him theTack, he onghr to be maintained in his Poſſeſſion 
and Right, and the Purſuer cannot Repeat the Duties by vertue of his ante« 
rior Tack, never ſhewing any Deed quomode defiit poſſidere ſo long : This Al. 
ledgance! was Repelled, in reſpect that the Purſuers Tack was anterior, and 
that he offered to prove, that it was clad with real Poſſeſſion for the ſpace of ten 
years together, and that he needed not condeſcend quomoao deſtit poſſidere, for 
neither the Earl of Murray, nor this Defenders Poſlefion could be tound law- 
ful within the years to run of the Purſuers Tack, Actor, Hope & Gibſon, Al- 
ter, Hay, Gibſon Clerk, Yid, 11 Fuly 1628, La, Colingtoun, 23 Fune 1627, 
M*millan contra Gordon, 


Hume contra L, Rentonn, Eodems dit, | | 
N an Action betwixt Hawe and L, Rentoun, wherein the Purſuer as Execu« 
cor confirmed to his Father, Purſues for payment of the Sum of 2000 merks, 
for the price of ſome Land, ſold by the Purſuers Father to the Defenders Fa- 
ther, with the yearly Annualrent thereof fince the Purſuers Fathers deceaſe 
which Purſuit, both for Principal and Annualrent, the Lords Suſtained at the 
inſtance of the Executor, albeit it was Alledged, that if any Anoualrent ſhould 
be payed, it was only competent to be fought by the Heir of the Detunct, 
and nor bythe Executor, who could not have Right to ſeek Annualrent, but 
only ghe principal Sum ; and alſo Alledged, that neither Heir nor Legg 

WE -- | cou 
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: could ſeek Annualrent for that Sum, ſeing by the ContraQ, the Defunct was 
only obliged to pay the Principal,and. was not obliged in any Annualrent,which 
Alledgances were Repelled,for the Lords Found, ſeing the Detender poſſelt,. 
theLand,he ought alfo to paythe Annualrent far the Price thereof,ſo long as he 
retained it unpayedz And ſeing the Executor had . Right, tothe Principal, 
The Lords found, that no other could haye Right go the AnnuaJrent thereof, . 


but that it was due to him, | Actor.  . ,, Alter. Belſhes, Gibſon Clerk, 
Vid. Feb. 17. 1624. L. Durie and the Caſes there. _ 


Pringle contra Ker, . Eodem die. ' 1 Yo 4 
N a Declarator of a Failzie betwixt Pringle 'and Ker of Linton, for not 
payment of the 'yearly AnnualJrent, to-; hear the Reverſion .of the - 
Lands given in Wodſet, be decerned to be Extinct, _ The Lords decern- 
ed,and would not admit thePurgation thereof, by offering real payment,after 
Diſpute,and calling of the Proceſs,..but they thought that it was reaſonable, | 
that it the Defender payed the principal Sum, . withthe whole. by-run 4nneals 
at the Term of Whitſunday 1628. now enſuing, | that he ſhould: be afloi)zied, 
and ſo ordained ſome to deal with the Purſuer toconfent hereto,and theClark 


of theProceſs to ſtay the Extracting of any Decreet to thatTerm. Hay Clerk, 


Maxwell contra L, Innerweek, Eodem die. © 1. <0” 
I an Action betwixt James Maxwel and E.Innerweek, for declaring of a 
Reverſion of Lands to be expired, - upon a Clauſe Irritant, conform 
to the Contra betwixt the Parties, ſeing conform thereto the Defender bein 
Required to provide and pay the Moneys,as was appointed in the ContraQ, he 
had not done the ſame, The Lords Alloilzied from this Declaratgr,in reſpeR 
the Requiſition made to pay the Moneys, was made by a Procurator con- , 
ſtitute by the Purſuer, who required payment to be made'to James Maxwell, 
at a Termat which he was not within the Countrey,and the Defender was not - 
obliged to pay the ſame out of the Countrey ; and albeit the Preurator had . 
power to receive the Money, yet ſeing he required not the payment to be 
made to himſelf, as having power, but to the-Conſtituents felt, who was ab- | 
ſent as ſaid is, & alſo in reſpeR that the Procurator deſigned no place,where he., 
defired theDefender to make payment,ſo that it was uncertain tohim whereto . 
pay the Moneys, there being no place in the ContraR deſigned for payment; 
and that theInftrument of Requiſition bore notgthat theProcurator ſhew'd and 
delivered hisProcuratory to theNottar,to the effe& theNottar might fead the, 
ſame to the Party 3 for albeit that the Inſtrument bore, that the Nottar 
read the ſame Procuratory to the Party,theſe words were eiked upon the Margin. 
of the Inſtrument, fince the ſame was produced by the Party,and was without 
any Clauſe making ment ion of the reading of the Frocuratory; and 
whereby he Alledged, that it could not be (uſtained, 'and although the | 
ſame might be received, as it is now mended , he Alledged it was 
not ſufficient, not proporting that the Procuratory was deliverd to him as 
Nottar, to.be read by him, as ought to have been done; For the reading * 
thereof by the Nottar himſelf, without the Procurators own DireQion, 
was not an AQ of his Office, but was only proper to the Procurator to have de- 
fired it,and upon his deſire the Notrar ought to have done it, and togiveIn- 
ſtruments thereon, and it is not his Office tobe Nottar-to his own Deed, but. 
'1n ſofaras he has the preceeding Warrand of the Requirer, as in Seafins, the: . 
Nottar reads the Precept, at the defire of the Party, and theloſtrument'mikes 
mention thereof,and fickhke jn other As, in-reſpeR of all which oyned, |. 
the Requiſition was not ſuſtained, Actor. Hope & Nicolſon. Altex,  Hiton & -, 
Stuart. Scot Clerk. Vid. March.8, 1627. E.Rothes contra Balfour. July 3. 1623 
L. Thorndikes and the other Caſes there, ' 
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Dundas contra. L: Swinton, February $, 1628, 


.34* 


N an AQion of ReduQtion, betwixcSir James Dundas, and L. Swinton, The . 
Lord: Suſtained the AQion at the Purſuers inſtance, upon the baſe. Infelt- 
ment of theLandslybelled,granted to him,flowing fromthe L.of Newhyres,who 


was alſo Infeft therein, by an bafe Infeftment, holden of the L. Hoxbarn his 
Author, for ReduRion of a publick Infeftment of the ſame Lands, granted to 
' the Defender by the ſaid L,%*of Honburn,before the gt made to him by the 
L. Newhbyers, becauſethere was an Argument and reaſon \©o50: with this baſe 
Infeferment, whereby the ſaid publick fnfeftment was defired to be Reduced, 
vize a Back-Bond given by he Defender, that if he payed not a Sum contain« 
ed in the Back-Bond, art the Terms therein contained, that eo cafu his Infeft. 
mentſhould @ll;Likeas thePurſuer ſubſumed upon theFailzie,(o rhat theDiſpur 
was not, if the baſe, or the publick Infeftment ſhould be preferred, bur if 


hat publick -Inſeftment was reduceable upon the reaſon founded on the. 


;ack-Bond, and which wasfuſltamed ;but Howburn himfel,in whoſe favours the 
Back-Bond was made, wasalſo Purſer. Io this Procefs alſo, the Lords Found, 


hat a Charter gramed by the'L, Honburn to Swirtor, which had no Relation 
'0 bedonegfor (atisfying of a\preceeding Bond of Altenation of Lands,made to 
him by the L., Hoabarr, nor had ro dependence upon the fame, but which 


was made after the Bond of Alienationg$ allo after the Back-Bondwhereupon 
the Reaſon was x Aa _ ys was had wh 210g oy Ln the ſame, 
but was made of erior date, and bearing to bedone for Cauſes Onerons; 
and which the Defender Alled d therefore could not be affeted with the 
*ondition of the faid Back-Bond, ſeing the Back-Bond provided, ( that incaſe 


\f fajlzie therein contained, the Alienation made to the Defender ſhould' be - 


2ull, ) and fo. the ſame might affe& the Bond of Aljenation,preceeding the 


Back- Bond, but could not affeft, nor touch this Charter ſubſequent, done after 


the Back-Bond, which was adiſtin and ſeveral perſet 4, not made con- 
form, or referring to another preceeding Bargain, butwhich ſubliſted of it ſelf, 
without reſpect to any other preceeding Writ, This Charter wasfound tobe 


a part of the firſt Alienation made to Swinton, and to depend upon the pre-' 


ceeding Bond of Alienation of theLands,made to him by Houburs, and that the 
Back-Bond ſhould trick againſt it,albeit it was after the ſame,becauſe the Des 
fender could not ſhow,nor Alledge any other Cauſe or ay for Imple- 
ment whereof he had acquired the ſame, by and attour the firſt Bond of Alie- 
nation, whereto the Back-Bond had Relation, fo that the ſame was reput to 
d upon that preceeding Bond of Alienation, it beingalſo done in Auguſt, 
viz, the Fa Charter, and Bond of Alienation in- July,few days beforezand the 
faidCharter being granted in Avguſt, was anterior to the Term of Martinmas, 


at the whichTerm theSum was by the Back-Bond appointed to be payed, with 


the proviſion of Failzie forſaid, which all diſcovered the Charter to be a part 
of the preceeding Alienation, ſeing the Annalzier was obliged to give to 
the Defender two Infeftments, one to be holden of himſelf, and another of 
the Superior 3 and ſcing the Defender could not ſhow, that he bad acquired 
another Charter, relative tothe Bond, and depending thereupon; Therefore 
the Exception thereon was Repelled, and the Back-Bond found eo affeR 
the amen, neither was it Reſpeted,what the Defender Alledged, that in the 


Bond of Alienation, the Diſponers Liferent was Reſerved, whereas in this 


Charter no ſuch reſervation was contained, whereby he Alltdged it was mani- 
ket, that it was notto bereputa part of the firſt Bargain, which 'was alſo Re- 


- Actor, 4iton & Nicolſon, Alter. Cunninghame. Gibjon Clerk, Fid."2@ 
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. "Kirkhead contra Nairn, Feb, 9. 1628. | 
N an Aion betwixt Gerard Kirkhead Procutator for one Engliſhman agaiaſt 
Mr. William Nairn Miniſter at Dgfrt, for payment of a Sum containedin 
his Obligation. And-the Defender defiring,that the Purſuer ſhould be' Com» 
pelled: to: find Caution to him: jadicio jii#i &- judicatum ſolvi, in the pur- 
ſuit of Reconvention, which he' had to Intent againſt this Putfuers Con- 
ſtituent, whoſe Procurator he was, &* cxjw7 nomine agit, ſeing he was a 
Stranger, and not ſubjeR to this $-otiſh Juriſdiion,, and that both ofthe Law 
and Equity, be ought to be anſwerable to the Defender in his Reconvention. 
The Lords ſuſtained the Aftion at this Procurators inſtance, and Found none- 
ceflity, that the Procurator ſhould find Cautionto anſwerin the Defenders R e- 
convention againſt the Procurator,as repreſenting his Conſtituent 3 But here 
it is to be conſidered, ; that there-was no Aion intented nk the Pgo- 
curator, as repreſenting the Conſtituent , which if it ; had been. done, 
I think albeit the Lords Found, thatthe Procurator could not be hold- 
en to find Caution, yet they would not have refuſed, to have ordajg- 
ed himſelf to be anſwerable fo, that whatſoever he ſhould recover by this Pro- - 
cels againſt the Defender, the ſarhe ſhould remain able to the Defender, in 
his Reconvention, but there was found here no necelfity of this, ſeing the De- 
fender had not intented any AQtion,as be might have done, ARor. Rufſek 4b 
ter, Naitz. Gibſon Clerk. Yid. Feb, 14, 1627. Pyrnon, | | 
Lo. Colvil contra Andrew, Eodene dic, 36] 2% | 
N a Suſpenſion betwixt theLord Colvil and AndrewywhoSufpending Charges 
I upon a Contract, for payment of Viftual Annualrent anterior to the AGtof 
Parliament 1597.. Wherein the Sufpender offered and configned the Annual- 
rent, according to ten for ilk hundred, and. deſired the Letters to be - 
ed for the Vicual acclaimed, in reſpeR of the ſaid AR, albeir the Concrad pre- 
ceeded that AQ. ,The Lords ſuſtained the Charges for the Vitual Annual- 
rent, in reſpeR the Contrat was before the faid A&, and Found that the && 
ſtra& only upon ContraRts, and Writs aſtritipg Parties to pay more than ten 
for the ſaid hundred fince the date of that AdQ,But the Lords declared,that ifthe 
Suſpender betwixt and Whitſunday Redeem the Annualrent, by payment:of 
the Sum,, and all the by-runs preceeding that Term,. that. jn, that Gf. or by 
the Conlignation thereof, in caſe of refuſal to receive the ame, heſhould bet. 
free of all greater Annualrent, which might be ſought from him for that Term 
thereafter, and ſuperceeded the Charges, while the ſaid Term. AQtor.- -+ 
Alter. Bruce. Hay Clerk. ; | 
"Y . _ mo Boswel, Eodem die, | \ Ir 5-9 
N a Suſpenſion betwixt Boſwel and Simpſar, Sulpending Charges given 
Boſwel to him for Renuncing/ and R n - Lats —_ _ 
Jon was lnfeft by the L. Balgony, under Reverlzons The Right whereof was .- 
Diſponed to,orCompriſed by Bofwel,and who bavinggafier Conlignation ofthe 
Sum, Charged Simpſon, not only to Renunce,;, but to Kefign allo the Lands 
in the Superiath hands, in favours of bim who had Redeemed 3/ avd which 
Sywpſer Alledged be was not holden to da, and.that he was pot in'Law.eblig- 
ed to Relign 1n hys favours ; But only obliged to-Renunge, and tograntithe - 
Lands lawtully Redeemed. The Lords Found, that he oughep1o to Zeſige All | 
his Right, inthis Redeemers fayours, totheeffeR that be might be Jo&:t--up- 
on his Right of &<cſigoation made by him. in, the Superigrs hants; indie fav- 
/-1:1/; Ger Gini. 


4 


ours, beſides the Renunciation. Aftor. aAiton: Liter... 1. 
C4 L. Wardis contra Tennents}  Hoalem dlie. I "+ » 
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Nan Attion by Ls Wardis, againf the Tennents.of -the-L. of Dawcigths, - 


for doing of Services to the Purſuers Miln,- awPolle(lors of the'Landa- | 
ſtricted thereto, wherein the L, of Duncintie their Maſter, who was not cal-... 


Uu4 


led in the Proceſs, Compearing and Admitted for his Intereſt, Alledged that 
no Proceſs 6ught to be granted in this Gaſe"tending +6 Oonſtitur a Servitag. 
upon his Ground, except he had been Sammoned'to this Purftit. The Lorg, 
Found noProceſs therein; white the Maſter be called; 'and this was Fonng! 
albeit the Maſter himſelf compeared for his Intereſt; and proponed this Excep- 
tion himſelf, and not with the Tennents, Ator. Nicolſon. Alter. Hope, Gil/on 
| Ker contra Scot, February 12. 1628. 


]N an Aion of xeduQion Merk Ker contra Scot of Hertwoodwires,” far Re. 


dudion of a-Service and Retour; with the Execution thereof, where the 
Judge,Clerk,and Aſyſſors were Summoned,it being Alledged, that the Sign. 
mons.could mot be ſuſtained,being a Summons writtenio Engliſh,and underthe 
Signet,zcontrair-to the Order of theChancellary,and the ancient Cuſtome a, 
PraQique;" ever keeped in ſuch ARions,and Summons of Error, which any 
to be written in Latine,and on Pearchment, and were under the Quarter-Sea}, 
ThisAlledgance was Repelled,and the Summons ſuſtained,becauſe the Summons 
concluded, or was reſtricted by the Purſuer, only to the ReduRion of the Res 
' tour, and- concluded no puniſhment of the Aſfyſſors, but was only purſued 
to have the Retour Reduced and taken away. In this fame Proceſs, The Lord; 
Found alſo, that albeit the Retour was Regiſtrat in the Chancellary, where- 
by the Defender Alledged, that the ſame being a publick Regiſter, the Pur. 
ſuer ought to Extraft the ſame himſelf, ard that the ſame could not be Redue. 
ed, -for not ProduRion;zyet the Lords Found, that except the Defender ſhould 
produce the. Retour ( it being bis own. proper Evident } that they- would 
Reduce it for not production.  AQtor. Aiter. Alters Scot & Cunninghame, 


Gibſon Clerk. Vid, laſt Beb. 1628, E. Nithsdale, July 24. 1630, 4& anent 


Order of the Chancellary. FEW? 


La. Dumfernin contra the Earl ber ſon, Feb. 13: 1628, 

N a Purſuit by the Lady Dumfermling, againſt the E. 
ment of the Terce of the few Duties of the Lands diſponed in Feu,' to the 
Feuars thereof, and which Feu-Duties by the Feuars Infeftment, were 
due to her umquhile Huſband, by his Right of the fame Lands; he being Su- 
Perior to them, - and they. being his Feuars, and Proprietars of the Latids; to 


the third of the which Feu-Dutie, ſhe acclaimed Right by her Service, as . 


Lady Tercer, Served to thethird of all the Lands, wherein her Husband died 
Infeftz and he being Infeft in thir Lands, albeitthe Propertie pertained to the 
Feuars, yet her Husbands Infeftment, although it extended notto the Proper- 
ty of the Lands, it was valid for the Feu-Mailsz and conſequently, albeit ſhe 
had no Right tothe Terce of the Lands, whereof her Husband was not Pro- 
prietar,yet ſhe acclaimedRight to theThird,and Terce of the faid Feu-Duties,to 
the which ſhe reftriced her Service and Purſuit. The Loyds Found, that the 
Ladie-Tercer had no- Right'to claim any Right of Terce out of any Feu- 
Duties, whereof her H d had Right the rime of his os 'Seing he be- 
ing denuded of the Propertie, and retaining only the Right Of the Superiori 
ty, with the faids Feu. Duties, which was LOcnlviadin of that ſort of hold- 
ing, ingto him -as Superior, the ſame could no more in to her, as 
Ladie Tercer than the Third of the Superiority, whereofſhe could have no 
Right in Law, by vertue of her Terce'3 and this was ſo Found): becauſe ſhe 
being provide to a ſufficient Conjun&+-fee,” by and attour her Terce. The 
mY > ry na rr yg —_— to her, oor that which has 
rly cy | es, given before to other Ladie-Tercers 
Hnd ſeingit could not deems that Novioe of Terces at at any time pre» 
ceeding,were Deduced, 'or Alledged tor the Third of Feu-Datics3 Therefore 
| n 


her ſon, for pay- 
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ia this inſtance they would not begia 40 tnroduce's pew Ronikionule,/ white 


ofthe Feu-duties, and Retrinſhed her Title thereto 3- whereas ir hes Fithe ſhe 
was not Served nor Kenned to the Third of the Feu-duiies,and' fo there wasa 
diſconformity. This Cauſe being thereafter reaſoned again, the Lerds abode 
by this Interloquutor, and Decerned according thereto, 25 March 1638, At 
che which time the Lords ſuſtained the Purſuit, both againſt ghe Barl and hisTu. 
tors and Curators,who were conveened for! payment of the Terce uplifted by 
them,& againſt theTennents, who were conveenedfor payment of the ſame Du- 
ties, & the Summons was ſuſtained ## ſolidum againit them both,bur Dales | 
that once payment by either of themſhould liberat both the Parties. In t 
Proceſs the Lords Found, that the Lady ought to have the Terce of the whoke 
Teinds, wherein her Husband died Heretably Infeftz albeit it was found thine 
ſhe could not have Right to ſeck a Liferent theregf asa Conquiſh, conform to 
her ContraR of Marriage,as is marked 12 March 1628. In thatARiqn hepwhite 
them there mentioned. Actor. Aiton & Stzart.” Alter. Hope & Nicolſon, 
Clerk. Yid. 26 June 1629. Advocatiq contra Exqommmunicats, 
Kello. contra Mackion, Eodeme die, ba 

Na Purſuit by Mr, Jobn Kelo contra Elkeatar Mackiſon and Hunter, for pay- 
I ment-of 600 pounds,adebted to the Purſuer by Janes of Crombie; Lo Pay: 
they being Meſſengers, were imployed by the Purſuer totake the faid Debi- 
tor, being Rebel, and to put him in Ward : Likeas they took him, ' and after 
taking, ia place of putting him in Ward, hey put him im Gilbert Haters Houſe, 
who was a privat Man, whereout they aero ina to eſcape, and pelsto free- 
dom , and therefore craving payment from them of his Debrz thii AQian 2- 
gainſt the Meſſengers was ſultained, and found Relevant.ſ bearing the Tenor | 
foreſaid, Jo produce this Action and Effe&t: Likeas the fame was ſuſtained th 
be proven, as accords of the Lawzand it was not found neceffar, that the Pur-. 
ſaen ought and ſhould prove, either the imployment' of the Defenders by him, 
to take the Rebe), or any other point of the Summons, by Writ," or Oath' of 
Party, but ſuſtained it as ſaid is, to be proven otherways prout de Fure, 


La3. Lamingtoun contra L. Lamingtoun, Feb. 14. 1628. , , 
Nan AQtion by the Lady Eamingtoun againſt the Laird, for payment of the 
Is of the Coal of certainLands,to theTerce- of which Lands ſhe was law-. 
xy Served and. Kenned, and thereby claimed the Third of rhe P rofit of the 
Kid Coal, which was Winwithia the faids Lands. ' The Eorgs Found, that t 
Lady Tetrcer had no Right to the Profits of any Coals wifi within, the Lands, by - 
vertue of her Right of Tercezbut only to fo much as wight ſerve for exg ule... 
and'not ta any more of any part of the Commodity,made by the Heretor there. 
of, and therefore afloilzied from that Purſuit, exceps as. laid is pro tanto, fo far 
az concerned her uſe, for her own Fire. -Attor. Micol/ou & Belſdes; ' Alter. Hye 
& Snark, Gibſon; Clerk. rid: Dumfen is 
_ Mr. » 3 ap 6 
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albeit it wasAVedged, that he was Minor, .and-was not holden. in. his Minori. - 

ty plecitare ſuper Hate Paternas for if theTenor of this Charter were þ, 

ven, on, $37 to his Righe,it would make the ſame fall ; which Al 

ance was Repelled in this nature 'of AQion, for proving of the Tenor of the 
Charter, | Inthis Procefs alſo the Lords ſuſtained the Purſuers Intereſt, +5:, 
as being Infeft in ſome of the Lands contained in that Charter, ro ſeek proba. 
tion of-theTenor thereof, for the whole Lands therein contained, albeit he had 
only Right to a partyſcing the Charter could not be dividedanent the trya] of 
the Tenor thereof. L keas they Fourid,thatthe perſonal Bond concerning ſome 
other of the -Lands therein contained;gave the Purſuer-interelt, to ſeek Prg- 
bation of the Tenor of the ſaid Charter, albeit the Defender Alledged, that | 
a perſonal Bond could not produce Aftion for proving of the Tenor of a real 
Right, except -ſome other Aion had been firſt moved upon that perſonal 
Bond, which might in Law produce a Purſuit, concerning a real Right in the 

perſon of the Maker of the Bond, which was Repelled, Actor. 4itor & Stxe 

art, Alter. Hope &. Belſbes, ' Gibſon Clerk. # 


Thomſon contra —_ Feb. 16, 1628, 
N a Removing betwixt Thomſon and Merſton, wherein a Liferenter of cer. 
' tain' Acres of Lands in New-baver,after the deceaſe of another Liferenter, 
whoſe Liferent was reſerved in this Purſuers Right, purſues-the Defender, 
without Order of Warning,as Fiarsare jo-uſe to do after thcLiferenters 
. for making the Ground void, ' that the Purſuer op ro the Land. The 
. Lords ſaſtained the Defenders Exceptionto Eleid this Purſuit, proponed upon 
. bis- occupation of the Land, as Tennent to the Liferenter deceaſt, albeit he 
. was not. Tackſman to her, -neither could prove him to be Tennent to her by 
Writ: Andalbeit the Purſuer Replyed, that the Defenders Pofleflion wasthe 
_deceaſt Liferenters Poſſeſſion, ſeing he remained in Houſe and Family with 
-her,. and Laboured the' Ground asher Servant, and never was able to prove, 
.that he payed her any Farm or Duty for the Ground, notwithſtanding where- 
,of the Exception was ſuſtained, ſeing the Defender Alledged, that his ſaid Poſ- 
{efron wasas her Tennent,although he remained in the Houſe with her, which 
 heAlledged became his Houſe during his Occupation,8 that he payed Farmfor 
the Land hoc wodo,by converting of the Profit of the Land to her Intertainment 
and Maintenance 3 which the Zords Found ſufficient to Eleid this Purſuit a- 
gainſt the Defender, and to keep him from preſent Removing 3 but the Lords 
.Fourid, that the Purſuer needed not to be putto a new Warning, only they 
Found that theDefender might Zabour the Land this preſent Cropt, without dan- 
ger of Violence, and that he ſhould pay to the PS for the Cropt poſleſt by 
_ him, as much Farmas ſagh-like Land is worth, and uſes ordinarly to pay ig 
| Farm, but that he ought not now to remove being cloled betwixt Terms, 
till after the Term. AQtor,  Alter«Sandilands.HayClerk. Yid. 12 January 1622, 
'Lady Kincaid, 1 Feb. 1631, Blaws contra Winrahaw, 7 March 1627, Paterſon, 
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tors ofthe Defun&, and that this Aſſignation could notbe reſpetted in their 
SET © the Relicsown part;/.Or as 3 Teſtament; which: Alledgance | 


was i, ſeing #« was not Alledged, that the. Aſfipnation was made on - 
the Makers Death-bed 3 Neither was4t ever Alledged to be Revorat by the 
Husband before his Deceaſe, after the making theteof; neither was the Aſhig-- 
nation quarrelled, either by the Heir or Execators of the Defun&,'and it was: 
not competent to the Debitors,to quarrel the ſame upon this Ground, Scot Clerk. 
Marſhal contra Byrer, Eodem. die. * þ © 7 
IN a Purſuit by the Creditors of umquhile Adaw Marſpal Malt-man in E. . 
dinburgh, againſt Jobx Byres Burgeſs there,who as Executor to the Defun, 
their common Debitor, was conveened, for payment to them of their Debts; 
and the ſaid John Byres being a Creditor of the Defundts, and having Con- - 
firmed himſelf Executor to him only ad bwmceffſeum, to be payed of his own: 
Debr, The Lord: preferred himin his' own Debt to thereſt of the Creditors, .- 
and ſuſtained his Intramiſhon, and Defence founded thereon, .concerning-hi 
preference in the Defyn&s Goods, to all the reſt of the Creditors; notwith- 
ſtanding that the Purſuers Alledged, ' that be ought not to be preferred,” but - 
ought to come in with the reſt of the Defunits Creditors pro rata, and "that the . 
Gear ought tobe divided awongſt them all ionally, ſcing Fohbw Byres 
had nothing to verifie the Defun& to be his Nebitor, but only an tion + 
made to him by the DefunR dn his Death-bed, viz. png wn; day before .; 
his deceaſe. Likeas immediatly after his deeeaſe, the faid Joby had Coofirmed . 
himſelf Executor to him 3 which Diligence could not be the Cauſe of his-pre-. , 
ference,being ſo prepoſterous, and thePurſuers having ofnitted no. Diligence, 
but having Purſued as ſoon. as they knew the Teſtament to be Confirnitds and 
that the Defender was Executor, before which time they could do no more 
timely Diligence? Likeas their Purſuits were Inter.ted withm.two or three Mo- - 
neths after the DetunRs deceaſe,ſo that they were not in negligentia. This Rep] 
was Repelled,and theDefender preferred q#s fbi vigilavit z neither was it refpes . 
Red, that the Defenders Bond was granted by the Defun&on his Deat-bed, 
becauſe thePurſaer confeſt,that the Debt was truly owing by him to the -De- 
fender before, ſo that the taking of the Bond on Death»bed, was but a Con- 
f:fion of the Debt, which was truly and lawfully owing before, -and coult * 
not prejudge the Defender 3 and ſeing he had done Diligence by. obtaining - 
himſelf Executor Confirmed, to, the effeft he might get payment of his juſt - 
Debe, and that he had accordingly obtained payment therefore, he was pres /. 
ferred without diviſion with the reſt,  A&or, . Alter, Burnet, Hay Clerk. . 
Vid. 13 July 1632. Pollock contra F airbolms. 5 January 1624. Shaw contra Gray, 
& 26 January 1628, Adie, | 
+... ...}, Kilgour comra Thewſon, Eodem tis.” 
N an AQion. betwixt Kilgour and Fhowjon, mentioned 24 7 
Thomſon Alledging, 
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Kilgoury which Diſpoſic 


the ſaid-Debitor, enthe? by Gift, - Buy- ;; 
ing. 
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ing. This Reply was not-Reſpected, for the Lords Found that it was 
x. lx and fuſt, chat. the Land given to Kilgovr,” if ic was' dilponed wirh» 
ont a.Cauſe onerous, or 4 preceeding Debt, or Sams of Money, thould be ra. 
ther forth- coming.to the juſt and true Creditor, for farisfying of his lawful Debe, 
than that. Kilgour ſhould braik che fame ex tirulo wcyarivo, albeit the Creditor 
had done no Liligence againſt his Debiros,ar the time of the acquiring of x;/- 
goxr's Righr, ſeing immediately. thereafter che Debiror became Bankrupr, an{' 
{0 unable to pY this Party his juſt Debt, partibusgut illic notatar ,comparentibus 
Vid, 6 March 1632, L.Garthland,, |. 4nd: 21 vo 
ay _ L. Monimark contra L, Pittaro, February 21, 1628. i | 
TN an:ARion of Exhibigion by the Laird of Monimusk agaivft the Laird of 

_ Piztgro, for Exhibition of certain Bonds, \ and Re-delivery® of them to rhe 
Parſuer, , which were made. by the. Putſher in favours ot his Baitns tor their Pro» 
viſions,. and which: were puc*by the Father in the Detenders Hands, who was 
MAT: Reother to the, Bairns, -t0 be keeped by him to their uſesz, inreſpet 
of the which, the Detender Alledged, . that che Purſuer having fo depofitate 
them, chey became che, Bairns proper Evidents, als effeQually as if they had 
been delivered to themſelves, being made tor their Proviſions, which their Fa. 
ther didz. and their Mother, now being dead, the Purſer could not feek them 
back} again to. be altered.in their prejudice, or deſtroyed art the Fathers plea. 
ſure $7 hich. Alledgance.the Lords Repelled, and Found, that notwithſtand- 
ing thereof, the Father might ſeek back again the ſaids Bonds, and alter or 
cancell chem at his, pleaſuregbur. real Securities of Lands being exped, by the Fa- 
ther to his Bairns,are not retreatable by him; Actor, Lermonth & Hay. Alter, 
Belſbes. Gibſon Clerk. Yid- 11 Fune 1630, Fairlie contra Fabrlie,' 11 Nov, 
1624, Wallace of Ellerſtie, it 21 IX 

< _ Anderſon contra Gordon,” February 22, 1628, 
Nan ARion-to make Arreſted Goods forth-coming betwixt Anderſon Pur- 


more 


ſuer againſt Gordon. alledged Debitor to Maxwell, the Purſyers. Debitor,- 
for.making forth-coming to the Purſuer a Sum adebred by Gordon to Maxwel,, 


and Arreſted by the Purſuer:in Gordoys hands for payment of his Debt owing 


by Maxweſl + This Maxwell being at the Horn, ind his Eſcheat diſponed. and. 
gifted, ang declared by-a-general Declarator at the Donarars inſtance, before... 
the cxecuting of the Arreſtment at the Purſuers inſtance z and which Donatar 


compeared:in this Proceſs,.and defired' to be preferred to the Creditor Purſuer, 
The Lords Preferred*the DNonarar to the' Creditor Purſuer, in reſpe& of the 
ſaid general Declaratorobtained before the Arreſtmenr, albeic no ſpecial Decla- 
rator was obtained by.the, Donatar, ARor, Mowas.: Alter, Cunninghame, - Gib- 
fon Clerk, Fid, ult, Fanuary 1628, L, Cleghorn, NY 
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force ot. his Inhibition, 'excepe the'Purſuet had given expreſs Warrant-for the 
ſaids Receiprs from! the- Defenders, or thatrhe Otamiberldin had given up his 
Comprs.to the Purſyer,”'and had compret 'arid rettived Allowance from the | 
Parſaer of rheſe Receipts from the Defenders; which hot'being Alledged,but by 
the contrary, the Chamberlain having in his Hands much more of his Renrs, the 
time of the paying of the Taxation to.the Kings Collector, than theſe Receiprs 
reterved fromthe Defenders,or the ſaid Taxation would exrend to,theTennents._ 
could;nor aſcribe the payment of the ſaid Taxirion; co be made our of the Re- 
ceipts from them, and fo being done withonrConſetr or Warrant of the Purſuer, 
could not pre judge his Spnilzie and Inhibition,” no morethan a Warning to're- 
move might be prejudged by the'Chamberlains Receiprot the old Duty from 
the Tennents warned,” except the Maſter tad*onfented therers ; 'notwith-" 
Nanding whereof, the Exception was. Suſtained t0- liberate from the Spuilzie, 
2nd allo trom wrongous Intromifhon, whereto the Spuilzie wayreſtricted. Ator; 
Hope, Nicolſon, 4iton. & Start, Alter, Connipghame, Gibſon Clerk, . Vid, 15 
Feb, 1627, t , Linlithgow contra Menzies, 23, March 1622, Le Gairlies, + | 
we Colquhoun comra Wardrop, Eodemnnadie, ” 1199e 
| an Action of Advocation of the' Service of ' Brieves of Tdiorry berwizt 
Colquhown and Wards op>wherein the Lords having heard the Reaſons of both” 
Parries,”'why the Service ſhould proceed, or why no fuch- Service' ſhould-rake 
effect, betore rhey gave Anſwer-to the Advocation-or Remitry 'and the 
Queſtion being berwixe one, who was neareſt Agnat to the Idiot,and'who'theres" 
by conform to the'r8 Act Parliament 1585, 'chimed tobe Served Curitor' 
to the Idiot, and berwirt another who had obtained a.Gitr of /Tutory-Ditive' 
from the King,to be Tutor and Curator to the Idior, 'by reaſon thir' the Agnit' 
had not 'raifed rheBrieves,and defired tharServicevuc only fitice'the obtaining} 
of : his Gitr of Turory-Darive, which was complear and exped, and Caution; 
found, and the Oarh'de fideli adminiftratione givery by him, before the raiſing 
of the Brieves by the Agnat, and who had-not ſought. them d*birotempore, but 
hag. ceafed five-years atter his Majority, before he. had raiſed theſe Brieves 
which Ceſſation, he Alledged made him to fall from-that:Officeyav in-T.aco 
lawful akter-the expiring ot year and day, - The. Lords Found: e 2F the: Agnac 
ſhould be" preferred, a.the Turoryito the Tutor- Dative, notwithſtanding of 
the Gift exped to-him,and notwithſtanding of the Agnats Ceffariqy,and theres 
fore ordained the Agnats Brievesto proceed,and Remitted the Canſe: j Actor. 
Hope: & Nico! [op Alter, Stuart, Gibſon Clerk, Vid, 5 Fuly 163 TI, Grant 
contia Gram, & 6 Faljir627, Campbei, and the Gaſes there, 29'Zune 1632, 
Irwineconnte Ly Eifck.. - yd ,22 > 2049 bmi 4 
rk 22113:./ -: Dawbar contr#'Coſl5e,: February 24, 11 628,50 i 7092) 
N*2Reductioti berwive Dimbar 2tid' Leſtie"of a 'Decrecr, obtaied by Tandy 
, 'Tiſlie againſt ofhe/Damber, as charged:ro'enter Heirito his wioquhile Fatier 
who was: Cautioner for-/Sutty of Kavyon wtheſaid * _— 


J $710) ; . I 31 Tor 


Laird of Afochraes; principal Patry -blig'4; whit 

duces; becauſe ir was giv the Sor of2the'Cabtloner, 'ts 

chatged to.enter Heirbie being! chum Minor,and'a&yet is ; tikeas hewith 
ti; ans cue oterepooe i Tha adult wi 1s oy he 
ao, 4nd ali6- by oe who was Coudionet (Dr hittis't SiſpetficHaſed þy ths 


ws admitted; and therefore che ReduQion was! alle Wi þ 


riga 
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and the day of Compearance in the ſecond Summons, The Zords Fotind char 
the ſaid Cantioner could not uſe rhe ſaid Renunciation, the Minor ( Maker 
thereof) being dead, as he might have claim'd the benefire thereby, if the 
Minor had been living,and therefore Aſſoilzied from that Reafon at the Cay- 
rioners inſtance z but thereafret the Parties were ordained-to be turther heard, 


this being thought to be an hard Deciſion, 
_ This ion bing aan called in preſence of the Lorgr,upon Func 26.1628, 
This. Decifion was-Altered, and Found that the Cautioner might produce.che 


Minors Renunciationand uſe it for his own liberation, albete the Minor was dead, 
and the reaſon of his Reduction was Suſtained, - ARtor, Gibſon. Alter, Mowg, 
Seat Clerk, pts 1626, Herwie contra Borrons & 13 Fanwary 1629, 
Ni{brt contra Niſbet $ Fly 1628, betwixt thele Parties, 

| daforatidg E. Gagie contra — | wy Te ofpncd Soſpetiding 

Na fon beewine L, Gagie and G51, © er | 
| -upoth a Pbynding for a part of the om charged for, #nd Alledgity further, 
that the Goods Popnded were woith greater Sums of Motiey than they werd 
Appryſed for, and were.ſfet down in the Poynding y likeas before the Poynd- 
ing; the Paity from whans the ſame {were poynded, offefed ro the Party, at 

hole inſtance they were poynided, greater Sums of Money for the ſame than 
th ſaids prices, wherets they were Appryſed, upon the which particular Sum 
offered e wasſpecial, and the Charger opponing his Poynding thereto, in the 
whieh che prices were eſtimate: by the Appryſers, againt-which no contrary 
Probation could be received 5 the Lords not the leſs of the ſaid Poynding,and 
Prices therein Appryſed, Fonnd the offer 0fagreater price, really offered to the 
Patty Poynder; «md made upon the Ground; :4/beir before the Act of the Com- 
pryling and Eſtimation of the prices by the Appryſers, to be Relevant, to be 
proven by the Oath of the Party Poyndet, notwithſtanding of che Poynding 
containing leſs prices, Acor, Nics/ſen, Alter, Hay Clerk; 
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to be Moveable,and fo did pertain toHerie'sExecmtors,and nottothis Heirs, and 
therefore the Decreet obtained by his Heir wasFound-nall. Actor;Nicelen. Aker, 
Stuart. Gibſon Clerk, Yid. betwixt- thir ſame Parties,' Jax, 18,1628, March 
13. 1628. Somervel contra Heriot.' & Penult Fune 2627, L; Fonch ,, Vid; for 
this laſt Part. Decem, 11. 1627. Falconer contra Beatie. + | 

Bairns of the B. Galloway contra Conper, Feb, 28. 1628. | | 

þ an Action of Tutor Suge ar berwixt the Bairps of the Biſhop of - Geloway 
agzinſt Andrew Coyper their Tutor, an” Article of Defalcation of the 
Charge being given in by the Tutot, 'whereby he craved allowance of a Per 
lion giyento him by the Biſhop, - during his 'Liferitne, to be allowed to him 
particularly, of that year after the Biſhops deceaſe, the Anat whereofpertairk 
ed to his Kelit and Bairns,conformto the Ordinance of the Kirk,which pros 
vides the Fruits of the Benefice for the year, after the late Incumbents deceaſe, 
to pertain to his Wife and Bairns, and therefore the' Tutor craved the Penfi- 
on of that year to.be allowed to hin and the Minors Alledging, that the 
Penſion laſting only for the Givers Lifetime, could not extend to that year. 
The Lords allowed of the Article of Defalcation;” and Found, that the Tutor 
ought to have that years Penſion allowed to him in bis Intromiſtion with the 
Minors Goods, Hay Clerk. | {7 ad. ca 
eMHavld contra L. Mathers, Eodem die. © © RES 

N a Parſuit of Letters conform, Cfaw/d contra Mathers,” Manld being con- 
ſtitute Afſigneytoa Penſion granted to «Andrew. Manld, Father to the Af: 
figney, which Azdrew had the aid Penſion from the E. Mariſhat, cum po- 
teftate transferendi etiams in articulo mortis. The Lords ſaſtained this ARtion ar 
theAſſigneys Inſtance, being now purſued after theCedents deceaſe —_—_— 
Penfioner, albeit it was Alledged, .that the Cedent being wow dead, that 
the Tranſlation was null, ſeing the Cedent reinajned (till m Poffeſfion, not- 
withſtanding of the. Tranſlation,by upiaking thereof, 'and grving Acquittances 
thereon, .in his own Name, ſo that the Tranſlation took neyer eftc& in the 
Makers Lifetime, whereby it became in-effeRyal, This '4lletgance was Re- 
pelled, and the Action and Tranflation ſuſtained, for this Summons of Let- 
ters Conform was raiſed before the' Cedents deceaſs, and thereby the Aſlig- 
nation was intimat, whereas for want of Intimation the contrary” was 'Found 
before in the Action Dowglas contra the B, Aber deen He-quo Vid.Peaultune 1623, 
Ador. Oliphant. Alter, Mowat. Decem. 17, 1628; Chaliver contra LE. Craigivars 
£44 Glen of Bar contra L. Knocks Eodem die, .* *t "v3 g24rk > fl 
JN a Suſpenſion berwixtGler of Zer,and L. Knock,a Reaſon of Suſpenſion be= 


=. 


ing founded upon. a Writ, made. by the Charger, which. was producet' 
to. verifie. the Reaſon, the Letcers was found Oiderly _ proceeded notwich- 
ftanding thereof, becauſe rhere was a former Suſpenſiqn upor.this ſameRea- 
fon difcuſt, findu pheren Orderly proceeded, for not verificationthere- 

of; ſo'thar albei rhe  eaſon was both Relevant, and here inſtantly verified, 
yer ſeing it was nor. verified in the former Suſ} -nſjon,but Decreet given apajnſt' 
Lim for hor verificing thereok, there being a T'& pGued tothe BuſpendeFts 
bave proven the ſame, and he failzicing to doit, therefore theyFound,” thatthe | 
Verification could inot be here: recejyel -it this new*SuſpenGion, after a Term 
1'in.the firſt, asTald is. ARor: Hope. Alter! '8twurt & Crnninghame, Scop 
k.Yid, March 19, $628. Lawb contra Blaikbiven, and theuther' Calcsthere- 

JIF:383 3 1, 1\Doavgles co tra 4 wgto " 0, die. SY Hed 8 <: pee 
| (yen phe contra 1dingto go Made. oh head iT | 
ingxBack-Tac ained na Contrat of” Waodlet, of the Lanus or Carne 
to be we Py 1dington had good Right't6 ehter tothePolfefſron ofthe . 
Lands, whereupon Donglas being Charged to Kemove, he Suſpends upon O- - 
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er to enter, andithat in t tra, he bad not taken 
find Caution for his Removing. Haz Clerk, » 
L, Zauchop, Danatar contes Tennencs, vlt, Feb. 36238 — 

N a ſpecial Declarator of L '4 Liferent, az the L. of Zauchops ins 
|| ftance Donatar thereto, againſt the: Tegoeprs of the Rebels Langs, for 
payment of their Rarms, the years 1626, and 1687, which Farms were Arreſt- 
ed in their hands by the;Donatar, laog; before the Texms of payment, -i%. be- 
for. Martivaras- the fad wars 4 and the: Nefgnders Alledging, that they þad 
advanced to their Maſter the faids Farms, ' and fatpfied him of the Prices, cons 
her or vpn TONE ws 4 "oops ARTERY 
whi ey Alledged m1 wfully do, even before the lerms of pay+ 
ment, he being then, pus fy ci their Maſter, to whom they have been in 
uſe to pay their Duties, and for whoſe Supply and Help in his neceſſities, they 
might & the ſame lawfully at any time, nothin Deng done to hinder them, 
when they tranſgRtedg8 made the ſaid payment. This Alledgance wasRepellcg, 
and the payment advanced before the Terms of payment, was not ſuſtained,to 
liberat the Tennents, ſeing before the ſaids Terms of paymcngybe Donatar had 
Arreſted the ſame debito 1 .for if it ſhould be lawful toallow thispaymene 
made before hagd, before erms, the Donatar and Creditors might ever 
be prejudged 3 , and therefore theſe who payes before they can by Law 
be. velled, muſt do the ſame ſuo pericwlo, and not to the hurt of ethers,and 
they ſhould provide far their own relief. ' AQor. Mowar. Alter. 
Hay Clerk. Yid. Decem,” 13. 1628, Hwmth contra Hume & June 13, 2629; 
Gray contra Campbell, lt, Far, 1628. betwixt thir ſame Pargies. 


| . Philip contra L, Roſpth, : Eodem dig. | 

Fi anAQtion-of Paynding of the Orovnd,? tp contra L.RofHtb, for an An- 

nualrefit whezein Philip was Infeft, as Heir to his Bather, and for all the 
years which were. ow! Interrening, after his Fathers deceaſe, and before 
the Purſuers Service and Retour,as Heir to him, forthe which years he Alledg- 
ed, that hisRetour behoved to be effeQual to him, and was to be drawn back 
to the time of his deceaſe - And the Defender Aledging,thar for the Interveers 
ing years, the Annualrent was inNon-entry in the Heretors bands,and ſacould 
not pertain tothe Heir, before he was Reroured and Scaſed. The Lord: 
that by this AGion of Poynding of the Ground, the Purſuer could not 
the Ground to bePoynded for theſe yeajs, &caffoilzied from this Purſait,witheut 
prejudice to him to ſeel®he [: ewiſe, by any other lawful Purſuit, /apd 
without prejudice of the, Defenders Exceptions again the fame, whepit ſhall 
be Intented, as accords of the Law. 'Ador. ' Alter, Nairn, Hay Clerk. 


1+ > E. Nubifdale contra L. Weltraw, Eodew de, |" 
N an Improbation betwixt the E. Nude ſte The LordrFoiind, 
that Purſuers of ſuch ARions way, puriue lmprobations of 'R 
hereby the Defender in theſe Caſes, « of thei redeceſſors, rv 
_ ;%, F! Purſuer ; fuſficient, 


it Retours be Regiſtrat in the Chancellary, yet that the Defenders, who are 
called therefore, are holden to produce the ſame, and if bt do not, that 


Certification (hould be granted againſt them, and that the Purſper is not hold- 
entoProduce and ExtraR themz It was alſo Found, that no Certifigation,nei- 
ther for Retours nor Services ſhould be granted, which are of any date, anterior 
ro the year 1546, In reſpeR of the burning of the Town, and molt publick 
places/in the Countrey, whereby it may be ſupponed, that publick Regiſters 
were then deſtroyed. 1tew, It was Found, that Cqmpriſings whereupon Seaf. 
ins and Infeftments were exped, could not be decerned to make no Faith for 
not produQtion, ſcing they remained at the Signet, for the Warrand of the Seal, - 
the time of the expeding of the Signatour, for Infeftment thereupoht, and ſo the 
Party called in the [mprobation, - could not be holden toproduce the ſame, but 
touching 'Compriſings, whereupon followed no Infeftment, the Party ' called 
was holden to produce the ſame, becauſe it was to be preſumed, that they were 
in his own hands. ARor. Hope,Nicolfon & Stxart.. Alter. Aiton. Gibſon Clerk, 
Fid, 12, Feb, 1628, Ker contra Scot. June 28, 1628, Henderſon. Feb. 4; 
1630. E. Kinghorn: July 7. 1636, Nicolſon. © | 


Forreſter contra wk Merch 1628, , - by I 41: 
N an Aion betwixt Foxreſter and Clerk, where an Executgr to a Legatar, 
| beipg purſued for payment of a Sum left 1g Legasy to. the Legatar, wah 
the Annualrent theredffor diverſe years fince the deceaſe of the Legatar, 
per hoc medio, becauſe the Defender, Debitor of the Sum left in Legacy, was 
in uſe to pay Annualrent yearly tqthe Legatars, during his Lifgrime, which uſe 
being Alledged by the Defender not to be any. Ground in Law, . whereby be 
might be compelled to pay Annualrent for that,for the which he was nat other- 
wiſe obliged to pay Annualrent, except by the foreſaid uſe,, ſeing the Purſuer 
ought to haye Fr aoprIgs have ſought theLegacy,& Idhave purlyed 
therefore, and ſo being by his own, Negligence, whatever he had dage tothe | 
Legatar, could not he a Reaſon, forcing him, to continue in that which ,was 


» 


volugtar, and wherego he could not be cowpelen in Law. This Alledgance 
was Repelled, and the Reaſon ot the uſe o payment of Apnualrent by the 
Defender, and his not paying of the Sum,at the Term of payment, to the 
which it was continued, in reſpett of the Profit of the Annualrent, whereby 
he was in mora,was ſuſtained by the Lords, as a ſufficient Reaſon to make the . 
Defender Debitor in Annualrent, for all Terms. during which he retained the | 
Prineipal Sum, and had the uſe thereof. Ator, Nairn, Alter. © Hay 
Clerk. Yid. Jar. to, 1629. L. Thornton, OE, > * | 
hb the Cauſe of $pyilzic betwixt. iScor and Katharive Banks, whereof men- 
tion' is made 2 February 1628. The Meſſenger,who Poynded being con- 
veened. as one of the Spuilziarss. The Lords F _—y the Alledgance proponed 
for himReleyant, toliberar him. both from$pui | 


. 


e # 


ie and wropgayus lotromfit- 


on, bearing, that .he Poynded by yert L.4 Lords Leners,; dire. for 
Jing of th ſie Goods the Debr ph cnn: heit the 
ly 4.48 a. could n baja Iral 47 | 
WREFENPOD ers of, Poynding w 35 BOt. 
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354 The Decifoons of the Lords of Seſſion, 1628. - 
' that ht had delivered the Gear Poynded to the Party at whoſe inſtance he 
© Poyndedz which being done,it was a Liberation to him,otherways hisRetention 
of the fame would inforce' Reſtitution, againſt him, notwithſtanding of the 
Poynding, partib#s ut il/ic comparentibus, PF" 00 
Hammer-men in Gle/zow contra Creawfard, eHarch 5.1628. , 
N anAQtion forproving of the Tenor of a;Bond betwixt the Hammer: men in 
Glaſgow and Crawfurd,who was conveened as Heir to his Father,for proving 
of the Icnorofthe Bond,made by his Father to the Parſuers.The Lords Found, 
that no Proceſs ought to be granted, for proving of ſuch Tenors of Obligations, 
after the deceaſe * the Debitor, except the Executors of the Defun@ wereſpe- 
cially called. to theſe Purſuits, becauſe the ſame tends to. make up Obligati, 
ons, whereupon the Executors may be diftreſt, either by the Principal Credi- 
tor, or by the Debitors Heir who is conveened 3 which Heir thereupon might 
ſeek relief againſt the Executors3 and becauſe this Defender was conveened, 
both as Heir and Executor to tbe Defun&,'/.and the Defender condeſcended 
not-that there was other Executors, therefore the Proceſs was ſuſtained : And 
becauſe it was found by the Lords, that this ARion to pane a Tenor, was of 
a dangerous conſequence,to make upObligations after the deceaſe of the Debi- 
tor,the caſe of Amiſſion not being clearly qualified, which was found neceſſar to 
be well knawn and qualified, and alfo provenin thir caſes to make up Obligati- 
ory; -neither was the Artictes Libelled found ſufficient to produce this Action, 
Whith were only conceived upon Probation by Witneſſes ; therefore the Lords 
affoilzied from that AQion,in fo far as it was of the nature of a Cauſe to prove 
theTenor of a Bond, bur becauſe the. Obligation defired to be proven,was only 
"ofthe Sum of x0o pounds, therefore they ſuffered the Purſuer to convert the 
Purfuit by this fame Summons, in an Attion to pay the Debt againſt the De. 
Fender ; which Decreet and ACtion ſo converted, the Zords Found might be 
edt by Witneſſes, who ſaw the Sum lent, and who knew that the Dee 
fun 


er payed Annualrent therefore 3 and Found, that albeit the Debt acclaim- 
ed*extended to 'Too pounds, yet ſeing; it exceeded not 100 pounds, that it 
tight be proven by Witneſſes. Attor. Lawtie, Alter. Mowat. Gibſon Clerk. 

% Scot contra. Tennents of Whitlaid, Eodems die. 

TN an Action for Maills and Duties berwixt Andrew Scot Chirurgeon and 
2. Tennents of Whitfaid, the Lords Found a. Compriſing of the Lands Libel. 
led, whereof the Duties were acclaimed by the Purſaer, was not a ſafficient 
Title to prodyce 4ction -to bim, except he had been; either Seaſed in the 
Lands by vertue of his Compriſing, . or had:done Diligence to obtain himſelf 
Sealed, by Charging of the Superior, who had refuſed, or ſuch other lawful 
Diligence, ARor. Gig. Mite. Scot Cletk. Yid. 25 March 1628, L. Barr, 
andthe Caſes there Cited: 'z Jaly 1624." L: Balveny, and the Caſes there. 
FINES, 00 Binnie contra Roſs, Eodem dit, 
i anAction to'makeArreſtedGoods forth-coming,theLoyds were of the mind 

(but not-detided in this Proceſs) that an Arreſtment Execute upon a naked 
"Bond, reg + od Sentence was recovered, or any Aftion Interited the 
Tirhe of the Atreſtmentz yas but a naked Tntimation” of thee Partics Right to 
-him,againt whom the Arrtſtment was Execute, and nevertheleſs the ſame was 
© fufficient/groutid, when Seritence berecovered. againſt the Prineipal 
Debitor, for \ Debtthe Arreſtment was Execute,ta produce Action againſt 
him,in whoſe hands the Goods were Arreſted, after Sehtence obtained agairiſt 
the Debitor; ant that og dpary be done in prejudice of the Arreſtment, 
'aIbxit at the uſing thereof, there was neirher Dependence nor Decreerobtain- 
ed againſt'the Principal Debiror, but that Arreſtments in ſuch caſes ap 4 


UM! 


9 +—ouryo 
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: arm: ev in his hands z and therefore the 


Delivery of the ſame ty him, as bis qwn Evident z. on pro 
ing, thatſein g.tbe Ong. came never inthe Purſuerthands (idee 


- on thereof, lawfully « and. take-his own. poker 
freer be wig rye, t, a te Defenerponld noqbe compttied, 

' to Exhibite the Bond $ So bim, but that, ie, was lawful to him at a 
time, before the Bood cane inthe hands, fince his 


to Repent,and ſo cancel] his Sub 3 bur Found, thar he oughtto rs 
bite and Vefiver the ſame to the Purſuer, .inthat Nate as it was when he. 
— it, fo far as concerned the other Partits thereofs | Scot 
Cl 


'Nicol contra Hats, xarch 6, 1648) 

Lol Purſuing ſome-of the Laird: of Aitons Tennents, to cis their 
N Farms adebted by- them to the Laig1 their Maſter forth- as 
Arreſted in their hands ” the Purſuer, for a Debt owing to him by the L 
In this Proceſs Compears one Huwe Creditor to-the Laird, and who had Ar- 
reſted thir Game Farms, and Alledged that the Purſuer bad [obtained Seger | 
-for Fats Arreſted inthe Tennents hands, of anothet year preceding, 
would extend to a greater quantity than would. fatisbe bis Debt, 'and fo he 
oath not Wo nhken ſhes hentench, whereby he might be payed, : and_dt novo 
again Arteſt,thereby to- ppejudge other Creditorsz,; The Lords Fourid;chat the 
Purfter having rea © Dor Decreet for his Debt, as ſaid is, ought eitherto re- 
'notnce the famine, or to Aſſignit tothe Party, or qualifie and inſtru@ fone 
competent reaſon, why the ſame cannot be. available'to him,. or if he would 
not, burthat he did adhere thereto, that he coyld: not Arreſt: dt reve, for fa- 
tisfying of that ſims Debt, whereofhe behoved to be found ſatisfied: by that 
Sentence,which hecould not ſhow. be could be fruſtrat in theExecutionthereof; ' 
it being it! his own default, that he wanted payment,-The Lords Found, that 
he could not prejudge other Creditors; to Arreſt and ſeek peymeint of their 
Debts by his ſeveral Arceſtments, thereby to Elcid ad deirvedihen Vid. the 
Caſes wherein after rag: other Execulon may be ſought. 


fre marker oak L. - Dromlanri, purſues to inake Afreſted Goole 
- forth-coming wer Dong ey rep ne 


gl, Broder to pigs Lord Torchorweld, 'for payment whereof certai Som | 
owing by the ſaid L, Drawlanrig to: the Taid © Frchihald; were A 
urſuer; the Bond being conceived in form of an Heretable Obli uti, 
jevgh by the ſaid Archibald to the aid Wilſes Purtver, obliging tim 
Annualrent for the chan while the re-pa $- Upon this Bond tbe Pas 


ſhers Arreſtment being raiſed, -and_ ;Executey/ and it being controverted, ang = 
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The Datel Lords of of Sifſui, 1628, 35 


ired only Poſſeflion, . were now controverted” in” this Pro« 
ceſs, and could 'not make the Excipient to. be compred alawtu} Poflefſor, 
which Reply. was Found Relevant in this Peſleflory Judgement. 


.  L; Larriflon' contra Sheriff of the eMerns, March 14..1628,, - 
N anAQion of Suſpenſion betwixt the L;Zavrifton and theSheriff of Mernes, | 
I The Lords Found, that any Party, who had qbtained Precepts. opt of the 
Chancellary, upon be Retour! for taking Seaſin of Lands whereto he was Ke- 
toured, as Heir to ire his Predecefſor, was ſabjee to pay the quanity of the Relicf, 
upon a Perſons) Char 'Re, at the King's Officers inſtance, »#z. . rhe Theſaurer , 
apainſt birt to that effeR, or that theGrovnd might be Poynded therefore, or 
the Sheriff might be compelled to pay the ſame, who for, his Relief might ei-; 
ther Poynd the Ground, or Charge the Party Obtainerof the Precept out.of 
the Chancellary, Perſonally to pay the- ſame, and which the Zords Found.the , 
Parties might be compelled fo to pay, albeit henever rook Seaſin by vexrue of. 
the ſaid Precept, conform to the 93 Act Parliament, 1587, And albeit the - 
the Lands lay in Nonentry ay and while Seaſin were taken. 


La. Dwmfermling contra the Earl, Eodeme dle. | 
N-an Ation by the Lady Dumfermling 2gainſther Son,as Heir to his Father, 
for fulfilling of thar-part ofher Contra&of Marriage, whereby her Husband- 
was obliged to Infeft her 'with-himſeH; in all Larids'aod Heretages, which he, 
ſhould Conquiſh the time of their- Matrlage : : It being! controverted betwixt 
the Parties, 1F-that Clanſe- of the Contra&;"of the 'Tenor forefaid "for that. 
was the Tenor of the- ſame) did extend to Lands or Teinds, wheregt the vtn. 
quhite Ear) her Huſband finee their Mafriage had acquired an Heretable Right 
to himſelf and his by The ae Lands 'and mow yy thar Ns 
R being acquired by her ſaid Huſband, in Fack and Afﬀedario nce 
the Marriage and before -the Heretable Right 2 acquired: by him we years at. 
leaſt, in reſpe&t whereof he being Tackiſman, and the Tack being Sert for 
longer ſpace, that would endure ; Bel r thah i che Ladies liferime; the Defen- 


der Alled that the poſterior acq etable. ght"cobld not. 
be found. 1 a Conquill as might © he WS ING Infeft. 


ment thereof, as of Lands whereot ſhe n be be Heron Iofeft,asConquiſhe: 
Lands, the ame being underſo long Tacks procureT'be \ witch oqght of, 
reaſon to ſtay the effe& of the Ioſeftment, fo fat as optiregrend to the profit 
of the Lands, which would-only pertain ro the Heir,' Sy reafon of the pre- 
ceeding Tacks, and the Purſver Replying,  thar if this ſhould have place, all - 
Comtracts bearing ſuch Clauſes ſhould be.Eluded, and the Wives deftauded; 
of their Proviſion intraduged.in their favours; for to prejudge the Infeſtment,, 
which is provided to the Wie, it ſhould: be then awfulto the:Husbard who - 
mindsto iſh Lands, whereby the: Wife would recerwerke benefitotinfe fr. 
jerts wh defraud herthereokby nakingapreceeding lotgTack of the {ame, where-- 
of he hy Gonleghoain takes anHererable Right,tha the preceedin Tack i Is aC-+ 
the Matiage, yet he might Etud this Clauſe of Interment, if. 
rly after the, Tack. he, had! alſo? acquiecd -lnfeftwene ; which» is againſt 
IG | ntragts\ appointing hero be-Infett:in all which he thould- 
Nis Ee peers Joann we net 
q, thatuhe acquiring;of anHerttable;Right us 
20quired Tacks.tw years:otbeivre;: ofthe xndurance 
ho merello by tbe Hudbard fince thr Marti. 


Trogir 
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Rightzif yearly Profit,than was contained in the. Tack,viz. for the Tack- | 
Allanerly,if the Infeftment did freethe Recciver of thatTack-Durys For albeit 
the Heir ought to give her Infeftment thereof, as of a Purchaſe, yet it was 
Found it ought not to be ſo ſimply given,but with Exception & Reſeryation of 
theTack foreſaid,and the benefit thereof tothe Heirz and as concerning the de. 
ſtituting of the Party of the mind of the ContraQ, which intends to give the 
Wife her Liferent of all which the Husband ſhould acquire, T his Comract was / 
not of that Tenor, but did only bear, tolnfeft her jn all Lands and 

the Husband ſhould Conquiſh 3 and if Parties agree, to provide the Wife to. 
Liferent of Tacks, or Bonds, or other Securities and Benefits purchaſt by their 
Husbands, the fame ought to be fo expreſt z but not being expreſt by the 
Parties in Writ,could not be extended otherways than they agree in the words 
of their Contract. Aor. 4iton & Stzart, Alter, Hope, Nicoljan 8 Burwet. Hay 
Clerk, Yid. 13: Feb. 1628, & 3 Jul 1627, betwixt thir ſame Parties. Us. 
Tunii, & 26 Novemb. 1629. betwixt them. x4 March 1628, Grehawe contre 
Finnie, and the Caſes there, 


Ker contra L; Coldingknows, March 13, 3628. 
vDeclarator of Liferent of ſome Lands pertaining to Coldinghnows, holden 
A of the Abbacy of Dryburgh, being ſought by the Earl bf Merrs Donarar, 
the, Abbacy being Erected to the Earl of Marr, who thereby became Colding- 
knows Saperigr, In this Cauſe Jobs Boſwell of Pittodrie Compearing toexclude 
the Donatar,*in reſpe& he had Compriſed the ſame Lands from :Coldinghnows, 
for Debt owing to him, whereupon he was Infeft by the King, who was Cole" 
dingknows Superior; for he found Coldinghrows Randing Infeft, holden of the 
King, by vertue of the Af of Annexation, whereby he-aAlledged he could 
not Enter by another Superior, than-him of whom he found his Debitor, from- 
whom he Compriſed,ſtanding Infeft, This Alledgance was Repelled, and the 
Liferent fqund to pertain to the Donatar Conſtitute by the Lord of Erection, 
notwithſtanding of the Compriſers Infeftment and. his Authors, holden of the 
Kingsfor by the Erefion which preceeded both the Compriſing and the In- 
fefrment thereon, the King ceaſed, to be Superior, and the Right of Su- 
periority belonged to the, Lord of Erection, whereby the Compriſer not be-' 
ing Infelg by che right, Superior,it could pot prejudge:the true Superior, vis, 
the Earl of Marr the Lord of Erection, nor his Donatar, in his Vaſlals Life- 
rent. AQor, Hart, Alter, Sendilends, Gibſos Clerk, Vid, 34 July16 32» Ja. Rex," 
Somervel contra Herriot, Eodew die. 6 \ 5 
CR_ contra Herriot, Relict of Robert Kincaid, purſuing ro make Arreſted 
Goods forth-comingy Robert Kincaid _ Debitor in ſome Moneys to the 
Purſuer,conform to a Contra Regiltrat again ws IT gp Arreſtment be. 
ing Execute in the Provoſt and Baillies of Edinburghs hands, of ſome Moneys 
adebted by them tothe ſaid umquhile Robert 3 after the making of the Arrett- 
ment the ſaid- Robert dies, and now the Purſuer in-this Action purſues the Re-" 
lict of the ſaid umquhile Robert, and Marion Kinged bis only Baith,” and rhe” 
ſaid Town of Ediwburgh to make the: Gids Goods forth.commg ; abd it being 


controverted and Alledged' by the Relictz that this Attion 
Goods forth-coming, ;could not” be ſuſtained, while 'the R 
which was gion mg ys taht | 
to repreſent him, and thenthis Action was competept,- being xecuti l 
a Sentence; -and the Purſuer contendipg, that he tiveded no'Sentytijce of tranſl: 
ferring; betauſe Mr, welexander Lockbiort;w 


| bo was Executor Confirmed to the. 
Defun®,' was that onl arriba oo Park no 
he necdedinot'to in him, ſcing he compeared; anddeclare Gn egg 


— 


The Decifions of the Lords of Seſſion; 1628. 361 
indeed) that be would not propone that Exception, but that he.-was content 
that this Proceſs ſhould be ſuſtained again(t rhe Detenders,ficklike as it Tranſ- 
ferring had been Obtained and Decerned againſt him. The Lords notwith- 
ſtanding of this Compearance of the Executor,and his conſent forelaid, Found, 
that no Proceſs could be granted in this Cauſe, romake Arreſted, Googs torth- 
coming, while firſt the Sentence was transferred-in ſome perſon.of Law, to re- 
preſent the Defunct, who was Debitor, and after that Sentence, Action tc 
makeArreſtedGoods forth-coming might be purſuedsScotClerk F74.23 Feb.1628, 
Naſmith contra La. Ruthven, & 15 June 1626, James Stirling ,and the other 
Caſes there, & 17 March 1637. Captain Stwart. 


Mt*math contra Baron of Burghtoun, March 14. 1628, 

N a Suſpenſion M*math contra Baron of Burghtonn, an Heretable Contract 
[| madeby the Baron of Berghtouns Father, for Infefring of his Creditor in 
an yearly Annualrent, for the Principal Sum adebted by himto his Creditor, 
being Compriſed by Janet MEmatb Aſligney to the Creditor, for ſatisfying of 
a certain Sum owing to her,and conform to the Clauſe of Requiſitioncontained 
in that Contract, ſhe having Charged and Required this Baron, as Heir to his 
Father, in whom that Contract was Transferred, as Heir to his' Father Con- 
tracter , which being Suſpended upon this reaſon,that his Father, Contracter 

was Minor thetime of the Contract, and died before the expiring of the 2x4» 
| drienninm nutile, after his compleat age of 21 years, and this Suſpender ſucceed- 
ing to him, being yet Minor, at the leaſt the Ani ntiles after his Majority not 
being Expired, he had Revocat and Intented Reduction thereof upon Minority 
and Lefion, TheLords Found ,as agrees with the Civil Law de tewporib.in integr. 
Reſtitxt, Cl.2.Tit.53, That a Minor ſucceeding to a Major,who had paſt and lis; 
ved while be paſt the age of 21 years, but died before the expiring of Anni 
wtiles, had the benefit of Reſtitution competent to him,during the whole years 
of his Minority, after the compleating whereof, the Benefit foreſaid laſted. for 
no more yearsto himythan was laſting unexpiredat the deceaſe of that Majar; 
to whom he ſucceeded z and that the whole years after bis Majority of the 
 Qnadriennium contimmm endured not to bimgbut-only ſo many as was ynexpi- 
red when his Predecefſor died , alſo it was Found,that albeit the Sum Charged 
for, and Compriſed was more than the Sum adebted to the Compiler, yet that. 
the Compriſing and Charge for the whole was ſuſtained,ay and while the Com- 
priſcr was compleatly payed of the Sum,for the which the Compriſing was de- 
duced 3 which being ſatisfied, the Lords Found, the Compriler couled-ſeek no 
more, and that her Intereſt ceaſed, albeit the Suſpender remained obliged in 
much more,which would pertain to the firſt Creditor, or others having the Right 
thereof. Afor. Hope & Stuart. Alter. Nicolſon & Primeroſe. Gibſon Clerk. Vid. 
23 Decemb, 1630. Ogilvie contra Lo. Ogilvie. | | | 
| '_ Graham contra Finnmie's Heirs, 'Eodem die. - 
I an AQtion by Graham Relidt of Finnie againſt the Heir and Executors 6f 
her Huſband, and alſo againſt her Husbands Debitors; particularly called in 
the Summons, to hear and ſee the Debitors decerned, to pay to her the Pro- 
fits-of certain Moneys'lent to them, 'and adebtet by their Bonds -to her Huſ- 
band, ſcing by her Contra@ of Marriage, her Husband was obliged to pro- 
vide her toher Liferent of all Lands, and all Sums of Money, which he ſhould 
| Jendout on Bond, at any time after their Marriage; and therefore ſhe craved 
the Debitors to pay to her the yearly Annuatient, ſo loog 'as-they retained 
the Moneys, and that the Heir and Executors of the Defun@ſhould imploy-thie 
fame again de novo to-her uſe, for her Lifetime, -conform-to the ContraRt. 
This Action was ſuſtained againſt the ——_—— albeit they were not bound 
Z co 
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to her in their Bonds, but to the Huſband, feing the Heir and Executors were . 
called asfaid is, inthis Purſuit, aud becauſe ſome of the Bonds were conceiy- 
ed to be payed to certain ofthe Defuncts Bairns, who had thereby only Right 
thereto; ſo that the Debitors could not in Law be Compelled to pay any An. 
nualrent to the Relict, for theſe Sums which they were by their Bonds fubje& 
to pay to the Bairns, and not to the Defuners ſelf, theretore the Action for 
the Sums of theſe Bonds was ſuſtained againſt the Heir and Executors, for cauſ. 
ing of them provide the Relict, to the Liferent thereof, and Found that this 
Action, for Imployment of a Sum upon Annualrent to the Relict, during her 
Lifetime, was competent alſwel againſt the Executors, as againſt the Heir, 
and that it was a Fact preſtable by Executars s but Declared, that the Exe. 
cutors ſhould. have beneficium Inventarij, and the Heir would be lyable for 
the reſt, ARor. Oliphant & Primeroſe. Alter, Nicolſon & Mowat. Gibſon Clerk, 
Vid. Feb. 10. 1629. Oliphant contra Finnie, ,, Jan, 24. 1629. Lady Ren. 
ten contra-Laird Renton March12. 1628. Lady Dumfermling contra her Son. July 
3» 2627. betwixt theme July 16. 1625, Knox contra Brown Decem, 7. 1627, 
Porteows contra Welſh, 


Lo. Blantire contra Parochioners of Bothwell, March 15. 1628, 

JN an Action of Spulzie by the Lo. Blentyre contra Parochioners of Batkwel, 
Founded upon a Tack of Teinds of the Defenders Lands, ſet to the L, of 
Cleland, wheteto the Lo. Blantyre was conſtitute Aftigney by bim, for ſatis- 
faction of ſome Debts owing to the Purſuer, and which be had payed, as Cau- 
tioner for him, and the Detender Alledging, that the A flignation being made 
to him, for the forefaid Cauſe, it could not produce this Action, in reſpect 
that the Purſuer had Compriſed the faids Debitors Lands for the ſame Debt, 
owing by the Cedent to him, upon the which Compryſing, he had both 
Charged the Superior to Enter him, andalſo had purſued the Polietiors of the 
Lands, for payment 10 him of their Duties, whereupon be might both recover 
Sentence, and payment, and ſo this Compriling ſtanding un-renounced by the 
Purſaer, and nothing being Alledged or ſhown by him, which might make the 
Comprifing unprofitable, or un-etfectual, the ſame beboved to be imputed, 
for payment, ſpecially ſeing thir Defenders ſtand bound for the L. Cleland, in 
far greater Sums, whereof they have, norcan get no other Relief, but only 
Retention of their own Teinds, the Right whereof muſt be found to remain 
with Cleland, in reſpect of his Comprifing, which might wake the Aſgoation 
to ceaſe, and conſequently the Defenders muſt have Retentian thereof as ſaid 
is. This Alledgance was Repelled, and the Compriſing was not found,to be 
any Impediment to the Purſuer, to claim the Benefit of the Aflignation, ay 
and while he was relieved of the faids Debts, which were not found ſatisfied 
by the Comprifing, albeit the Purſuer ſhould neither Renunce the ſame, nor 
Alledge any thing, wherefore it was unprofitable to bim,neither whereof the 
Zords Found. neceſlarto be. done. Actor. Lermenth. Alter, Nicolſon, cot Clerk. 
Vid. Penult January. 1628; Meldrume and the Caſes there, where the coptrgir 
ſeems done, except that the difference is, that the Compryſing there ftayed 
Perſonal Execution againſt the Debitor, whereas here no Perſonal Executi- 
on is ſought, ſach as Caption, and Warding, - but the Debjtors Goods Challeng- 
ed, But wn a Suſpenſion, the ſame daygMichael Hill contra his Creditors, who 
defired to be put to Liberty,he being put in. Ward by his aid Creditors, who 
had Compriſed-his Lands. The Lords Found, that he could not be put toliber- 
tys; notwithſtanding of the Compryſing, untill the time he cayſed theſe, to 
. whom he had made prior Rights of the Lands Compriſed,Renunce their Rights 

| wW 
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which were Redeemable, and the 'Reverſion whereof pertained to the Com- 


pryſer, who was Found could not be Competled ts Renunce, albcic he refuſed 
to putthe Debitor to Liberty. Vid. Fun. 27, 1627. Bruce, 


_ L, Haltovn Supplicant, Fodem die, ES orig ON 

' A Bill was given in by the Laird of Haltoun craving Letters and Charges of 

- Horning againſt the Pofleſſors of his Houſe ot Haltoun, for delivery of 

the ſame to him, ſeing the Lady, Liferentrix thereof, was deceaſed, Theſe 
Charges defired by che Bill was granted ſummarly by Charges of fix days,and in 
caſe of failzie to denunce,without Citation ot Cognition of the'Parties Rights, 


Lo, 8laztyre contra Parochioners of Bothwell, March 18, 21628, : 
N the above-written Spuilzie-of the Lord Blantyres, mentioned in the-pre- 
ceeding Page ; The Lords Found, that an Inhibition uſed againſt the. De-. 
fenders for their Teind-Sheaves of one year, was a ſufficient ground, to exclude 
the perſons Inhibited that year trom any-Detence,which they might proponeg 
that chey could'not be puiſued for any greater Duty than the Rental-Bolls, or 
the Duty accuſtomed to be payed for theſe Teinds in the preceeding years, for. 
any year ſubſequent to that-year,fax which Inhibition was Served z which old. 
uſe of payment, the Lords Found was interrupted for all the years ſubſequent, 
after that year of the Inhibirion, whereof the Purſuer had not received pays» 
ment, | nor prejudged the ſaid Inhibition by receiving the old Duty thereatrerg 
albeit there was no Inhibition Served each year thereafter upon the aids Teind- 
Sheaves,notwithſtanding whereof thePurſuer might purſue tor ſuch quantities, 
a5 le ſhould prove the Teinds to have extended unto the years libelled, whete- 
in no Inhibition was' Served, the old uſe of payment being interrupted as aid is, 
by the Inhibition Served tor one preceeding year, 


' © Lo, Cathrars contra L, Carſe, Eodem die, 

Na Redemption. Lord Cathcart againſt Laird Carſe ; The Lords Found no 

'| Proce(s,until the Heirs of the Granter of the Reverfion were Summaned to 
the Declatatot af Redemption, whom the Lords Found neceſſary Parties ro 

be Summoned, albeit the Heirs ot. Tailzie to the Granter, and which Heirs of 

Tailzie bruiked the Lands, whereof the Reverfion was granted, and were ſtand» 

ing Heretably Infett in the (aids Lands,and were Heretable Proprietors thereof; 

and the Tennents Poſleflors thereot, were Summoned in this Cauſe, which 

The Zords Found not enough. ARor, Sharp, Alter, Gibſon Qlerk, 

Vid, 11 Fanzary 1628, E, Marr , | —_— 

| Naſmith contra Naſmith, Eodtm die, © _ - | 
Nan Agion of Tutor- Comprs betwixt Naſmith and Naſmith; The'Lords . 

 F Found that the Tutor ſhould pay Annualretits to the Minors, of all Sams 
| pertaining to them uplifted by him, as well Sums which were Heretable as 
Movable, not only to the time of the expiring of his Tutory, but alſo of all 
years continually, to the time that he ſhould make real payment.co them of their 
{aid principal Sums,or elſe ſhould confign them z notwithſtandin® that the Tu- 
tor Alledged, that he could not in Law be ſubje& ro pay Anualtest for the. 
fame face the time that he intented his Action contraria tutele, for taking off 
| his Comprs off his Hands, and exonering of him, at which time he was content 
to make payment of what he ſhonld be tound owing, and ſince that time he 
could not be found 5x ora z. but thereby the courſe of running of Annualrefits 
Was Siſted, and he cannot be ſubje& therein, ſeing he -durſt not put their Mo- 
| Rey out for profite, but behoved ever to have it ready, asit ever ſenſine was, 
| to bedeliyered at the ending of his Comps for his Exonerationy which Excep- 
tion was Repelled, and the Tutor Found Debitor in Annualrent, ever untill 


Payment were made, or Confignatien, Actor, Hope &-Stwart, Alter, Nicdl-. 
ſon & Barnet, Scot Clerk, Zz 2 Rilth 
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Raith Donatar contra L, Buckde, March 19. 26328, > 

Special Neclarator after a General of Andrew Meldrnms Liferent by My, 
A Fames Raith Donatar thereto, againſt L, Buckze, the Detender clothing: 
himſelf wich an Heretable Right, and Diſpoſition made of the Lands, whereof 
the Literent was acclaimed in this ſpecial Declarator, and which was acquired 
by him from the Rebel, before year and day ran aiter he was denunced Rebel, af. 
beft it was gratited after he was denunced, yet being granted before the expiring. 
of rhe year after his Denunciation, and being granted or a true Cauſe of pre. 
ce&ditig Debr, owing to him by the Rebel before his Rebellion, and he beingia. 
ret Pofſeffion of the Lands by verrue of his Right continually fenfine, the 
ſame ought to defetid him- agaitift this Dectararor, This $5» gp" Was Re, 
pelled; and the Donatar was Fonnd ro have Right «o the Lxnds, during the 
Lifetime of the Rebe), notwithſtanding of rhe Heretable Righr, made to the 
Excipient for the pieceeding Cauſe, and notwithſtanding of his Poflefſion pre. 
ceedmng rhe expititig of year and day, Adtor, Lawtie, Alrer,Hopz, Gibſon Cler 
Vid. 17 Fuly 1630, L., Ley contra Porteows. 16 February 1631, Lo, Cranfloun, 
24 Faly 1632, Fa, Rult, 23 Tannary 1627, Wallace contra Porteous, 


Lamb contra Blackburn, Eodem die, } 
N a Redudion Fames Lamb. againſt Blackbarp, - tor Reducing of an Tuhibi. 
] tion, by reaſon that the Command and Charge of the Lexters bore, :9-Pro« 
bibire the Party at the ener Ip of Edinburgh, - Pear and. Shore of Leith, 
ant other plates neetful, becauſe the Party was ourof the Country, for theſe 
ate the very words of che Letters, and this Party, was only prohibited: at/his 
Dwelling place, for the which there was no Warrant, and the Detender Al- 
ledgin;z,thar feitng rhe Inhibition wasExecute agaialt, cheParty at hisDwelling+ 
place, apd that the Letters bore a$aid is, to prohibire him at all other places 
La By doing the \ameat the Parties Dwelfis-place;ir behoved c0.be tound 
ſufficient, likeas the fame was Execttte at the Mercar-croſs and Peer of Leith 
againſt all the Leidges im geoere, 2nd che Patty being one of rhe Kings Leidoes, 
behoyed to be found comprehended within chr Execurion, and ſo the Warrant 
vt the Lerrers'was obeyed, This Alledgance was Repelted,and the Reaſon Sy- 
Nained, for the Letrers gaveno Wartant to Prohibire che Party at his Dwel- 
TERS was not ctaved therein,and rhe Execution againſt the Leidges 
ar the Mercar-crofs 8nd Peer of Leith, conld nor extend ro the Party, becauſe 
thereby theLeidges were prohibirted,toreceive alienations from the Party to be 
prohibited ro Arnnailzie,who was not thereby prohibited to make Alienition 
to the Leidges, which oughr ſpecially co have been done againſt him, And 
the Defender thereafter: Alledging, that in another AQion purſued ' betwixe 
Mr, Fohn Archibald and this ſame Purſuer, an Exception being proponed upon 
the ſame Inhibition, and the Inhibition as ir now #&, being uſed for provi 
thereot againſt this Purſuer,the ſawe was found to prove the Exception again 
him thea compeariag, ſo that this Objection being then comperent ro have 
been proponed, which now-is uſed for a Reaſon of Reduction, and being rhen 
omitred,1nd not propened, which might have been :$ well received there, by way 
-of Objccion,as here in a Redudion, the ſame conſiſting 3» jure, and being pro- 
ven inftanter by la{peRion of the Writ, 'theretore he Alledged, thar the Pur- 
fuer cannot be heard.roReduce upon this Reaſon, This Alledgance was found 
Relevant, and becaule this was not proponed in that Proceſs by way of Ob- 
jeRtion, - being 5» jure, and then competent to have been received and diſcaſs'd 
there z; the Zords therefore Fonnd, that the Purſuer could not be heard to Re- 
duce thereupon, albeit the Purluer Replyed, that he omitred to propone the 


Game ia thar Proceſs, by way of ObjeRion,becauſe he rhoughr rhat ic could hor. 


be received ageiaſt che Latubicion Randing, andrheretore 01 purpoſe reſerved] it 
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to parſue Reduttion thereon, - which was. mot reſpeed,. ſeiog. he amines 16 | 
propone it, and proteſted not that he. might. be head ta. Redace thereupon, 
Agton, cA iton & Lawtie. Alter. Hope, Set Cleik,  Fid, 24 Ja#; 1627, Lo; 
Erskine contra Ershine for the firſt part of this Deciſion z for the laſt pat 


vid.18 March 1630,Horſburgh contra Frank,and the Caſes there,& 28 Feb, 
1628, Glen of Bar, | | 


Webſters Freemen in Stirling contra Un-freemen, March 21, 2628, 

Nan Action at the inſtance of the Webſters Freemen in Stirling, with con- 
| courſeot rhe Agent for the Burrows, ' againſt certain Un- treemen, for E-x- 
ercifing of theCraft within that Burgh, and diſcharging them thereot; The Zords 
Saftained the Pur(nit;tor the fame was founded upon Acts of Parliament F4,6, 
even 1g2inſt fach as cwelt within the Priviledge and Liberty of the Caftle of 
Stirling, which was the Kines Houſe z albeit they-Altedged, that the Acs of 
Parliament ſtruck only _—_ {uch as dwelt within the Suburds ot Towns, and. 
ſo could nor «xtend tro them who were Tennents to the King, ahd dwelt with- 
in the Tertiro:1es and Juriſdiction of rhe Kings Honſe, which could hot be cal 
led a Suburb, which was Repelied ; but the Zords Declared, that this Diſ- 
charge extended only to prohibire them to work within the Town; and not 
to ſtay them to work within their own Dyelling-houſes, Agor; Alvrer;. 
Hope, Hay Clerk, 


Reli of Lindſay contra Fleis, Bodem Jie, eps 
N adouble Poynding by ithe Relic of Bernard Lind[ay againſt Patrick E0e& 
and Sir 7 oh» Dalmahoy,and certain ather Creditors of her ymquhite Hushand, 
Patrick Elleis having lued the Relic tor payment of his Debe, as Intromiſ- 
farrix with her Husbands Gear ,' after the Jatenting of the which Gaule, ſhe 
havinz confi mec her (elf Executrix to him,albeit it was two years after herHuC- 
ban*s deceaſe, yer the Aﬀion was only Suſtained againſt her as Exeouttix, that 
ſhe might have bexeficium 1nventarii; and ficklike, during this Dependance, 
after Patrick Elleis Citation, the Laird of Dalmahoy her Son in Law, being al- 
ſo a Creditor, Intented AQion, and obrained Decreet: againſt her, conform 
whereto ſhe made payment to him,and which exhauſted the Gore C ftajned ig 
the Teſtiment , in reſpe@t whereot ſhe Alledged, ſhe ſhould be AM from 
Patrick Elles Purſuit, This was found Relevant,and the payment made by he 
Allowed, and the Laird of Dalmahsy Preferred, albeir- Patrick Beg p 

that he ought to be Preferred, or at leaſt ſhould come in with other Credito 
ro be <qually an'wered, ſeing he wes anterior in Diligence, and drihg his De- 
pendance by tayour of the K eliQ,ſhe had given way to her Gaod-ſons Proceſs 
who had Intented this Action fince he had Cited her, and had Kkeeped his 
P:oceſs in her Procurators hands, while the other had paſſed through. his De- 
creet by Collufion berwixt them z which Fraud oyght 'not to be Suſtained. 
This Reply was Repelled, and the Creditor, poſterior in Diligence as Gid is, 
was Preferred, Actor, Lermonth, Alter. Belſhes, © Fid, 14 Fave 1625, Ati 
drew Comper, 2 Dec, 1628, Lyle contra Hepbury, ' © ans i 
Maxwel contra L. Porteak, Roden die. 0853 H5n 

N a Removing Maxwell of Copb;ll contra Porecak from a Biſbingy The Lords 
Suſtained the Purſyers Seafin produced for hivTitle in this Removing from 

a Salmond Fiſhing, .albeit the Seafin bore not exprefly, that $: afin-was ra- 

kn vi that Fiſhing per traditionem Cymbe & Retir,but only bore that: the Bgil- 
lie came to the Ground of the Lands and Fiſhiog,and others thenein-contained, 
and thereupon gaye State and Seafin of the fame 4 and is the words «its e7ant 
hes, it ſays only alta erant hes ſuper fundis dif arum terraram oliarumgur perti- 
culariter ſupra [pecificaarum ; Whi (98 Feral Found {ufficient, where the De- 
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266 The Deciſions of the Lords of Seſſion, 1628. 
fender Alledged no Right to the Fiſhing in his perſon; and albeit thereafter 
he Alledged' he was Inteft in Piſcationibais cum traditione Cymbe & Retis,yet that 
was alſ6 Repelted, being proponedronly ad bunc effeuni,to make the: Purſuers 
Seaſin null; for want of the like Clanſe traditione tymbe & retts, but It was re-- 
ſerved t6 be diſcuſs'd, beings proponed peremptorie cayſe,. a5 2 Right to Eleid 
the Purſuers Right, Actor, C#nninghame, Alter, Vid, 26 March 1628, 
betwixtchele Parties. | $655. * 2 | 

9/75 113.70 Balmanno contra Yale, Fodem die, 

N a Reduction Alexander Balmanno contra Twule,, for Reducing of an Alle. 

nation of a Houſe in prejudice of the Purſuers Tack, Ser to him by the An. 

- nailzier, and whereon he had Served Inhibition before the Alienation made 
to, the Defenders Father'in Fee,and to his Mother in Liferent z. and albeit the 
Defender,Son to the Receiver of the Alienation, was Minor, and fo qui nor tene- 
batwr placitare wo hereditate paterna,as was ſo found here, yet the Action was 
ſuſtained againſt theWite,who wasLiferentrix,and the delaying ofProceis againſt, 
the Minor was not admitted,to ſtay Procels againſt her,albeit herSecutity was in 
the ſame Body.of the Writ,which was the Minors Right, ſeing the Action con- 
cluded not properly ReduRion, but that the Purſuer ſhould be declared to have 
go0odRight to bruik during the years of this Tack,nothwithſtandingot thatRighr 
made to theDefenders, which the Zords Found might be tryed againſt the Reli& 
who was Lilerentrix,notwithſtandiog qt the Minority of the Fiar z 4nd becauſe 
the. Duries of the Lands Setin Tack tor the by-paſt years, fince the Inhibition 
was uplifted by the: Liferenter, The Lords put it in her option, either to reſtore 
the ſaids. by-gones gf the years fince the Tack began, to the Purſuer, or 
otherways to let him bruik as many years after the Tack expired,as he hath 
wanted fifice the Inhibitiop, uplitted by her as ſaid is, Actor. Mowat. Alter, 

,_ "Gibſon Clerk, Kid, 26 March 1628, betwixt theſe (ame Parties, 
T ; Scot contra Creditors of Diſbingtoun, Eodem die. 
bb a donble Poynding Sir William Scot againſt the Creditors of Sir Thomas 
I  D;ſhingtoun z The Lords tound, that a Bond produced by William D;ſhing- 
zoun, brother.to Sir Thomas, one" of the Creditors, not to be a good Writ, 
whereupon he could defice to be anſwered as a Creditor, ſeing-it was never de- 
livered to hini by the Maker, but by the contrary, the ſame remained ever in 
the cuſtody and keeping of the ſaid Sir Thomas and his Wite, after whoſe de- 
ceaſe (Sir Thomas felt being then our of the Country ) the ſaid William at his 
own hand,. he being then in Service with Sir Thomas Wite,took the Bond out 
of a Coffer pertaining to the ſaid Sir 7 homas,and rold his Wite where the ſame 
was among theſe other Writs within her Dwelliong-houſe, where ſhe died; 
which Alledgance was found Relevant, albeit the Bond was ſenſine Regiſtrar 
by the ſaid Wiliam, and that Compryſing hal alſo followed at his inſtance 
thereupon; And becauſe the Proponer offered to prove the Exception foreſaid 
by Wicneſſes, The Lords before they would give an Anſwer to that, if it was 
probable by Witneſſes, (which they found hard to be done, tending to deſtroy 
the Bond ) ordained the Party to be Examined ex officio, who being Exami- 
ned, confeſs'd the fame, and ſo the Bond was not Suſtained, Ator, Cunning* 
ham, Alter, Stuart, Oliphant & Burnet, Hay Clerk. | 
| Murray contra"Intrometrors with Teinds, Eodemr die. 

JN an Action by Mr. Patrick Murray, as Abbor of Inch-jiffray, againſt the 
Intromettors with'the Teind-ſheaves of the Lands within that Abbacy, for 
payment of-the old accuſtomed Duty uſed to be payed for their Teinds - The 
'Zords"Found an Exception Relevant, bearing payment to be made by them 
- to their Maſter, who Sett the Land with the Teind to then,for a certain Duty, 
for Stock and Teind undiſtinguiſhed, according as they were. in uſe to-pay to 
him divers other years before the years Libelled 3 which payment, albcit the 
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The Deciſrons of the Lords of Seſſion, 1628, 367 
ſame was made by them after they were Cited in this Cauſe, and whereby the 
PurſuerAlledged, thagithey were in wala fide todo any Deed in his prejudice 
thereafter, T he Lords nevertheleſs ſuſtained it,ſeing they could not know what 
part of their Duty they (hould keep unpayed from their Maſter for the Teind, 
different fromthe Stock, for both which they were aſtrifted in a Duty un- 
diſtinguiſhed : Alſo the Lords Found, that a Prelat having Right to Teind: 
ſheaves, if he live while the whole Corns be ſhorn, albeit he die both before 
the Leading of them off the Ground, and alſo before the Term of Martinmaſs 
thereafter, yet that the whole Teind-ſheaves will pertain to him and his Exe- 
cutors, and that the ſame will not divide, as in Farms and other Daties, where 
the perſon having Right to the ſame,dying before M artinmaſs, will only leave 
Right to hisExecutors to the half of that years Duties, which the Lords Finds 
not ta hold alike in Teind-ſheaves, where the Party having Right,*may in 
Law intromet with, and Lead the Teind-ſheaves immediatly after the Corns 
are Shorn, even that ſame day whereon they are Shorn, for his Right thereof 
will carry him to the ſame ; ſo not the Terms of Whitſunday or Martinmaſs, 
nor the time of Leading off the Ground,but the time when the perſon having 
Right, -bath in Law Right to Lead, is here conſidered. Actor, Hope & Nicol- 
ſon. Alter. Aiton & Stuart- Hay Clerk. Vid. 13 Decemb, 1627. Arbuthnet Cone 
tra Tennents of Fairniflat, & 24 June 1630, Scrimzeony. | | 


Raith Donatar to Meldrums Liferent, contra L. Buckie, March 22. 1629. . 
N the Declarator of «Andrew Meldrums Liferent, mentioned 19 March, 
1628. There being an Exception proponed for the Defender, upon an an- 
terior Gift of the Rebels Liferent, whereupon Declarator was recovered by 
the Donatar, before the Purſuers Gift and Declarator, to the which the De- 
fender, who was a Creditor to the Rebel was made Aſhgney, and who accor- 
ding thereto was in Poſſeſſion of the Lands Libelled, defired to be declared 
to the Purſuer in this ſpecial Declarator now ſought by him; and the Purſyer 
Replying, that this Genera] Declarator cannot exclude this Purfuer,who ſeeks 
a ſpecial Declarator of the Lands ſpecially Libelled, ſeing that anterior Gift 
and General Declarator thereon, cannot prejudge the Purſuer, neither can 
be any Warrand to the Excipient, to have apprehended Poffeflion thereon at 
his own hand,without order of Law;except he had obtained ſpecial Declaratbr 
alſo after the general, for thir Lands controverted; Likeas he offered toprove, 
that the Rebel notwithſtanding of that anterior Gift, and general Declarator, 
retained the continual Poſleſhon of thir Lands to his own uſe, utility, and 
profit. This Alledgance was found Relevant, notwithſtanding of the Reply, 
and the Rebels retention of the Poſlefſion was not reſpefted, feing the prior 
Donatar might purſue him therefore, and might eviR it from him by Law. 
Vid. 23 Decemb, 1623. Bannatyne contra Murray, 


Farquhar contra Campbell, Eodem die. 
N an Action by Robert Farquhar, as Afligney to the L. of Carzebill, againſt 
George Campbel, as lawfully Charged to enter Heir to Campbel of Cuinzie. 
clengh his Father, who was obliged in _ Maneys to the Purſuers Cedent, for 
payment of the ſajd Sum, the Defender offering to Renounce tg be Heir 3 
and the Purlyer contending,that he could notRengunceyſeing ſe immriſenit byIn- 
trametting with the Nutiesof certain Lands diyers years after his hathers de- 
ceaſe, whereol hisFather wasHeretor,orTack({-mag at. leaſt, which were brujked 
by his Father per tacitam Rilocationem, the time ofthis deceaſe : And the De- 
fender Duplying,that there was a Decreet of Improbation againſt him, ,De- 
| all Right whatſomever made to his Father, ta make ng LR Worry 
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268 TheDecifons ofthe Lords of Seſſion, 1628, 
he ſtood obliged, and would, be compelled -by Law to we" the Duties of the 
faids Lands to the Heretor thereof, and fo reaped no Wenefit by his Father ; 
This Exception and Duply was ſuſtained by the Lords, that the' Defender 
ſhould not be holden as Heir, albeit the Purſuer anſwered, that once the De. 
fender had entered to theſe Lands,which were bruiked by his Father the time 
of his deceale per tacitam Relocationem, he being Tackſ-man thereof before ; by 
the which Entry the Defender having no Right otherways, behoved to Enter 
as Succeſſor to hisFather 3 and there was no Decreet of Improbation,but which 
was only obtained ſince the Defenders Fathers deceaſe, againſt the Defenders 
ſ1f,and was never Intented againſt his Father,$ ſo cannot purge theDefenders 
Entry after bis Fathers deceaſe, and before that Decreet of Improbation, and 
which eannot make him ceaſe to have ſucceeded therein to his Father. Likeas, 
notwithſtanding of that Decreet, he hath thereafter (ti]] Intrometted with the 
Profits and Duties of the ſame Lands ; which Anſwer was not reſpeCted, but 
the Exceptionand Duply ſuſtained, as ſaid is,ſeing the Decreet foreſaid would 
make the Defender Comptable for his Intromiſtion with the ſaids Lands, and 
ſo he could not therethrough be repute Heir, Yid. 8 July 1628. Dumbar con- 
tra Leſlie, 20 July 1626, Harvie contra Baron. 13 January 1629, Nisbet contra 
Nisbet. 18 Decemb. 1623, Mowat contra Mofvat. 16 July 1629, Murray contra 
Roſ3. 20 Novemb, 1629. contra 11 June 1631. Taylor contra Drums 
end, 3 July 1631. L, Gadzirth. 


wAdamſon contra Tennents. Eodem die, ; 

N an Action for Abſtratting of Thirl Multars, Adamſon of Braco contra the 
l Tennents of Stralay, The Lords ſuſtained the AQtion for the Knaveſhip, Bo- 
nock, and Lock, alſwel as for payment of Abſtrated Multars of the bygone 
years lybelled, albeit the Defenders Alledged, that they could not be compel- 
led to pay theDuties of the Knaveſhip, Bonock and Lock, ſcing they Alledged, 
that the Purſuer was not ſpecially Infeft therein, and thir being but Duties to 
be payed for Service to be done at the Miln, to them who ſhould grind their 
Corns at the ſame, Reaſon would crave, that they ſhould not pay the Dutie 
which is only due for. Service, where they neither got,nor could get Servicezfor 
' albeit the Purſuers Infeftment of Thirlage,might carrie him to the Multar of 
_ any Corns Thirled, which ſhould be Abſtrafted, yet the like Reaſon was not 
for the foreſaids Duties, which were only payable for Service, which Service 
not being done,they Alledged theſe ſhould not be ExaQed, This was Repelled, 
ſcing the Purſuers Right was of the Thirle. Multars cum eorume ſequels Wes 
conſuetis 5 And that the Purſuer offered to prove, that they were in uſe to pay 
theſe Duties before, and ſcingihe hadRight to the Multars Abſtrated,he had als 
good Right to theſe Duties uſed to be payed, ſeing he behoved to keep Ser. 


vantsatthe Miln, for labouring of the Corns, when they came there,and theſe 


were the Fees dueto them. In this Proceſs the Lords ſuſtained the Summons, 
bearing, That the Defenders Abſtrated their Multars, which were ſpecific&1y- 
belled to exterid to a ſpecial Quantity Lybelled, and Found it not necedar, 
that the Summons ſhould bear, that the grouth of the Corns growing upon 
the Ground,extended to any particular Quantity, and that the Summons need- 
ed not bear the Quantity of the Corns which grew yearly, but that it was 
ſufficient, that the Summons bear the ſpecial Quantity of the Multars Ab- 
firacted, Ador. Mowat 6& Pitcairn, Alter. Nicolſon & Hay. Hay Clerk, 
contra Cheſholm, Eodem die, 
| IN ah AQion betwixt contra Cheſbolm for payment of the bygone 
Mails and Duties of a Land, to the Alienation whereof, made to the Purſu- 
er,by the Defenders Huſband, the Defender conveened beiog then his Spoule, 
an 
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and who was then Infeft ic the Lands, gave. her..conſent; and now after hef 
Huſbands deceaſe, ſhe being conveened for re- payment to the. Purſter of thE 
faids Mails of certain years, Intrometted- and uplifted by - her ſince her,Hyſ. 
bands deceaſe, and which preceeded the Intenting of this Cauſe. . The Lords 
ſuſtained this Aion purſued againſt the ReliR Perſonaliter, for payment mak- 
ing, notwithſtanding of her Defence proponed againſt the Perſonal purtuir, 
founded upon her Liferent-Righr, which ſhe Alledged, could. not .be- pre- 
judged by her Conſent adhibited to the ſaid Alienation, at , Command and 
Reverence of herHusband;and ſhe remaining now Poſleſlor 4lledged,that in this 
Judgment, ſhe could not ſo ſummarly be decerned toRe-found bygones uplifted 
by her, conform to her Infeftment, ſtanding bona fide, io Deed being done by 
the Purſuer before the Defenders Intromifſon, which might make her ſub. 
jet to Refound theſe bygons uplifted boa fide, and conſumed, which Al- 
ledgance was Repelled, Te 

Hume contra Tennents, Fodem die, 
N an 4&ion by Mark Hnme, as Aſſigney tothe Duties owing by the Pof- 
| ſeflors of the Lands,pertaining to the Prebandry of Keljo,of certain bygone 
years, .whereto the ſaid Mark Hume was made Aﬀigney, by Mr. Peter Ex- 
art Prebend of the (ſaid Prebendry, againſt the Tennentsy, The Lords ſuſtam- 
ed the Gift and Provifion of the ſaid Prebendary granted to the ſaid Preben- 
dar by the Earl of Hume, as Patron of the Provoſtry of Danglas, whereof this 
Prebandry Lybelled was a Part: albeit it' was Alledged, that the faif Provys 
fion was null, being ſubſcribed only by one, who was affirmed to be Patron, 
and not inſtruted; and which alſo, albeit it were ſhown that-he was Patron 
yet could not beſuſtained, ſeingit was not ſubſcribed by the Provoſt, whoſe 
Subſcription the Defender Alledged, to be neceſſar to the Gifts and Proviſions 
of all the Prebendaries of this Beneficezwhich Alledgance was Repelled ,except 
it had bcen Alledged, that by the Foundation, the Provoltecodicne is Ordain- 
ed to be given, and neceſlarly required to the Gift of the laids Prebendartesz 
but here it isto be conſidered, that this Alledgange was proponeds by . the 
Tennents adebted to pay their Duties, who had no Right of | Pace th "4 
Lo. blintyre contra Parochioners of Bothwell, March 25.11628s |. 
N a Spulzie purſued by Lord Blantyre, mentioned 15: and 13B;Marchr628, The 
Lords Found the Receipt of the old accuſtomed Duty uſed: to berpayed for 
Teind-Sheaves received-for one year ſubſequent to a perceeding year,for the 
which Inhibition was Served at the Inſtance ofthe Purſuer, prejudged the 
Purſuer, that he could not ſeek any greater Duty for the ſaids Teinds, neither 
that year whereof he received the old Dutie after the lohibitiory, gorfor any 
other year,thereaftery for the which he had not Served Inhibjtin;' for the ſaid 
Inhibition was found tobe prejudged, . and ineffe&t was paſt fromiby the Par- 
ſuer, by, his forcſaid Receipt of the ſaid: old Duty thereafter, whereby it cautd 
not be comprted an Interruption, and therefore tuat the Defenders ſhould pay 
no more for the Teind-Sheaygs, but the ſaid old-Duty for any years, forthe 
which they were not- Interrupted, after the Receipt, (ince the Inhibition, as 
faid is, Item, The Lords.Foundgtbat the payment madeto the Purſuer, who 
had a Penſion of certain Bolls ta be payed,out ofthe Teind»Sheaves lybelled, 
did not importLiberatjon to the Defenders, who made the ſaid payment of the 
 Adtion for the reſt of the avail of the {aid Teind-Sheayes, and theix wropgous 
' 'Intromiſtion was not totally purged thereby,burt allowed onplythe ſaid-payment 
Þrotanitoin the firſt end of the quantity of the aids. Teind-Sheavegleing the 
'Penſionerhad not the Teine-Sheaves Afſigned. to bimyfor paymentoof. his Penſj- 
ON, but the Penſion was only of certain Bolls to be-payed / W%' the, Teind- 
Sheaves, Pid, March 27. 12628. betwixt thir brrePartics, bog: Rp 
rad tg IVE I" rei "Lockhart 
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Lockþart of Bar contra Tennents, Eodem die. 

N a Removing L. Bar contra his Tennents, for Removing from the Lands 
Compriſed by him; The Lords Found the Compriſing, whereupon no Sea- 
fin wastaken, copld not be a Title to produce Removing, albeit the Con 
riſer Alledged, that he had Charged the Superior to Infeft tim, and who 
fad Suſpended, and which Suſpenſion was difcuſt,and the Letters found Or. 
derly proceeded: which Superior being now out of the Countrey, whereby 
he could not receive Precepts for taking Seafin, he Alledged this ſhould be 
ſufficient to him to ſupply Seafin, and produce this ARtion of Removing ſpeci- 
ally againſt Tennents, who Alledged no Right toexclude the Purſuer, notwith. 
ſtanding whereof chis Purſuit without Seafin was not ſuſtained , albeit it 
might produce 4Rion, for the Mails and Duties ofthe Lands, as ſome thought, 
'but others doubted thereof, Actor. Cunninghame. Alter. Nicolion. Scot Clerk, 
Vid. March 5.1628, Scot contra Tennents of Whitſlaid. Feb. 20, 1629, Mr, 


John Galloway,and the Caſes there cited, - July x0. 1629, Heris, December 18, 
1632, Dalrymple. 


Blackburn contra Gibſon, Fodem die. 

N a Removing by Peter Blackburn contra William Gibſon, The Lords Found 
a Tack Set to the Defender, by the common Debitor to both the Parties, 
fix days before. the Denunciation. of the Land Set in Tack, and upon 
which, DetumGiation Cemprifing was deduced, which Compriſing was the 
Purſiers Title in this Purſuit, to be a ſufficient Right to Fleid this Purſuit, al- 
beit the Tack(man had not apprehendegPollefion,before theDenunciation,and 
Compriſing, ſing it was 'Ser to the Defender, far a jult and true Debt owing 
before, in (atisfaQtion whereof the Tack was Ser, ard that ro Diligence was 
done by the Purfuer, agaioft the ſaid common Debitor, before the Setting of 
the ſaid Tack, which mighthinder the Excipient to take the ſaid Aſedation, 
or the other to' Set the fatne 5, and in reſpe the ſaid Tack was Clad with Po. 
ſfhion, diverſe years before the Intenting of this Removing, upon Feb. 4, 
1626. ater the Tack here mentioned was expired, this ſame Compriſer upon 
a warninz then madey ſeeking Removingz The Lords Found, that the De- 
fenders Alledgahce upon a Compriſing, after the Purſuers Cempfiſing, three 
Moneths deduced, within the time of his Tack, could not Defend againſt the 
prior Comprifmg,, notwithſtanding of the Poſk(ſton had by the Defender, 
which they Found could not be aſcribed to the Compriſing, as the Defender 
would, ſeing it was apprehended by the Tack, akerthe expyring whereof he 
could not wwafare canſavt ſue poſſeſſronis, in prejudice of the Purſue! s prior-Com- 
prifing, & fie in prejudiciums alterins, the prior Compriſer having done Dili- 
gence;zforthefirſt Warning made by him was an Argument thereof, a)beit it took 
-no effe&t, by-reafon of the Tack, and which the Lyds ſuſtained, ſeing'it was 
made beforethe Defenders Compriſing; neither was it reſpeRed, that the De» 
fender Medged the Denunciation to have preceeded the Warning, and fo 
"would have aſcribed the continuing of his Poſſeffion, to the Compriſing, 
which was |Repelled, as faid is. Actor. Mowat, Alter. Cunningham. Gibſor 

(Clerk. Vid. Jan, wit, 1628, Hamilton coritya Brown. | 


3 ITO . "Nilbet contra Hume, Eodeme die, | 
J's a Suſpenfion betwixt Nivbet contra Hume, a Good. dame bei g oblig- 


*the Sum of 2000 Merks,to beimployed upcnLand;or Annualiehit,or other- 

wiſe at the fight of the F ather to the Husband, and of the Good-darre Can- 

tradter for the Tocher,and by theix adviſe ( thir were the very words of the 

Contra@Yfor the was obliged to pay the ſaidSum inTocher to the Hugband,and 

to-his Wife,to be imploycd;as ſail Isby the advice of the Father tothe —_— 
FOR an 


ed to pay to ber Oye, and to her Husband, in'her Contra of Marriage, - 


UM 
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and of the Good-dame to the Wife. The Lords Interpreted the ConttaR tothis 
Senſe, that the Wife (hould have the Liferent of this Sum, albeit by the Con- 
tract the was provided to a ſufficient Conjun&- fee by the Husband, and his F'a«- 
ther, and albeit the Good-dame being now Aeceaſed, that the Father to the 
Husband being yet living diflafſented, and the Wife ſhould have a Liferent of 
that Sum,without whoſe Adviſe and Conſent it was Alledged by the Husbands 
Heir, {the Husbands felt being alſo now deceaſed ) that it was Provided in the 
Contra@,that the Sum ſhould not be Imployed,and he refuſing to give adviſe 
thereto, the Heir Alledged, that the Relitt ought not to have it, ſpecially ſe- 
ing he allo Alledged, that the Reli&t had the whole Means pertaining to her 
Husband, and that his Heir had nothing. AgQor. Mr. Robert Mcgill, Alter: 
Craig, Hay Clerk. 


Hume contra Hume, Eodem die. 

N a Suſpenſion, betwixt Mr, James Hume , Miniſter at Dumbar contra 
[| Hame and Fuſtice, the ſaid Mr, James being Charged to relieve the Heir of 
him, whom he was bound to Kelieve by his Bond, anent the payment of a Sum 
of Money. TheLords Found,that albeit the ſaid Mr. James was obliged only to 
Relieve the Party therein expreſt, and made no mention to Relieve his Heits, 
Executors or Aſhgneys, yet that Bond ſhould be effeCtual to his Heirs, or any 
made Aſligney by the Heirs, for producing of AQtion,or Execution againſt'him, 
for their Relief, ſeing the Bond of Relief per expreſſum excluded not the Heirs, 
Executors or Aſſigneys, AQor, Alter, Belſbes, (zibſon Clerk. Vid. July 14. 
1629, L. Wardes, Feb. 6. 1630. Murr, 


Maxwell contra Portrack, March 26. 1628. 

N an Action betwixt Maxwel/ of Combill and Portrack, whereof mention is 
made 2x 6March 1628. The Lords Found the Defenders Infeftment of his 
Lands from the Kings Majeſty, of whom the fame were holden cum piſcationi- 
bs in aqua de Nith, with continual Poſſeſſion of Fiſhing of Salmond within 
the ſaid Water, by the Defender and his Predeceſſors, conform to their ſaid 
Infeftment,and uſe of debarring of all others from Fiſhing of Salmond therein, 
was ſufficient, and ſuſtained the ſame to defend the Excipient in this Remoy- 
ing,it being a Poflcflor Judgment againſt this Purſuer,and his Purſuit founded 
upon ſpecial Kight ofthe Salmond. filhing, Diſponed to him and his Predeceſ- 
ſors per expreſſum,and had no reſpect to the Reply made by the Purſuer,where- 
by he Alledged, that Salmond-fiſhings were iter Regatia, and could not be 
comprehended under the general Clauſe cum Pijcationibus, and that they were 
not Diſponed,except they were ſpecific? and per expreſſum Diſponed 3 which ke- 

ply was Repelled, and the ſaid Exception ſuſtained, | 


Balmanno contra Twill, Eodem die, 

N the ReduQtion Balmarno contra Tuill,mentioned 21 March 1622.the Purſi- 
ers Tack, whereupon he had ſerved Inhibition, being Set to him by the 
Huſband of the Wife, the Wife being Heretrix of the Land her ſelf, and ſhe 
not conſenting tothe Tack, and the Heretable Alienation being made by the 
Wife and her Huſband together, after the ſaid Inhibition z which Wife and 
Huſband were both living,the time of the reaſoning of this Cauſe. The Lords 
Found no neceſlity to Summon the Wite, who was Heretrix, to this Reduction, 
ſeing her Huſband who was Setter of the Tack was Summoned ; albeit it was 
Alledged, that ſhe wasa neceflar Party to have beenCited, ſeing (he is ſubje& 

to Warrand the Alienation controverted, made to the Defender. 


L o. Lovit contra Sheriff of Nairn, Eodem die. 
N aReduttion the Lord Lovit contra Sheriff of Nairn, for Reducing of 
two Ads, whereby two Highland:-men, and the Lord Zovit as Cautioner 
Aaa 2 for 
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for them, was obliged to compear before the Juſtice, and to underly the Law 
for poyſoning offome perſons, and who were Unlawed in the Sums, for which 
they found Caution, in reſpe& of their Non-compearance. The Reaſon of 
ReduQion was, becauſe the Sheriff had no power to cauſethe aids perſons ſo 
to Actthemſelves, except there had been a preceeding Charge, directed againſt 
the (aids alledged MalefaQors, or elſe thar they had been taken i# flagrante cr;. 
mines; whereas in this Caſe, neither was there any Charge againſt the Malefa. 
Gors, nor had the Sheriffs Warrand to take them3 and it was not 2» flagrante 
crimine, ſeing the Fa&,for the which the Sheriff cauſed them be Acted to Come 
pear to underly the Law, wascommitted 15 or 16 years before that. Likeas, 
the ſaid A& being for the Sum of 3oo merks, and ſo 1n a matter of impor. 
tance,and in an Inferior Court, it was not Subtcribed by the Parties alledged 


Aded thereby z this Reaſon of ReduCtion was found Relevant. Actor, Lanyie, 
Alter, Mowat. Hay Clerk, 


V aws contra Law, Eodem die, 

N an Adtion of Relief Ya# contra Law, for relieving of the ſaid Yau, who 
was Cautioner for Lawyto pay a Sum of Money to the Creditor; The Lords 
ſuſtained the Aion and Charge of Kelict at the Cautioners inſtance, againſt 
his Principal, for whom he was obliged, and who was bound to rclieve him z 
where the Principal Bond was Regiltrat againſt the Cautioner, and the Term 
of payment was bypaſt before the ſceking of the ſaid relief, alÞeit the Princi- 
pal Alledged, that the Cautioner could not ſeck relict but where he was di- 
ftreſt, either by Charge of Horning, or by making payment to the Credigor, 
neither whereof he could alledge. Likeas he inftructed, that the Creditor 
had Superceeded the payment of the Sum while a Term yet to come,whereby 
he could not he diſtreſt : Which Alledgance was R epelled, and the Charge for 
relieving of the Caurioner ſuſtained, ſeing the Bond was Regiſtrat, and the 
Termby-paſt,as ſaid is3 andalſo the condition of the Principal was feared and 
ſuſpeRed, as likely to become ow ſolvendo, viz. Mr. Fames Law's Father, 
ARor. Gibſon. Alter. Nairk. Gibjon Clerk. Yid. March 25. 1623. Baillie. | 


Dowglaſs contra L. Wedderbuyn, Eodem die, 
N the Declarator of Wedderbuyns Liferent-Eſcheat, mentioned 8 «March, 
1628. The Laird Wedderburz being / preſent Alledged, that he diſclaimed 
John Stuart to be his Superior of the Lands Libelled, and was content the Sus» 
perior ſhould make what advantage he pleaſed of that Diſclamation, and there- 
fore Alledged, that his Liferent could not fall to Job Start, as to his Superi- 
or of theſe Lands, This Alledgance was Repelled, and the Action for the 
Liferent ſuſtained, notwithſtanding of the Diſclamation, becauſe the Defens» 
der being once Vaſſal to the ſaid Johw Stwart, at leaſt being Vaſſal to the Kings 
Majeſty by the A& of Annexation, and conſequently to the ſaid John Stuart 
ſince, by his Ere&ion. The Lords found, that after the Caſuality was fallen, 
and acquired tothe Superior, by the fault of the Vaſſal, the ſaid Diſclamation 
made thereafter, could not take away the preceeding Caſuality which fell of 
before 3 and it being in the Superiors option, either to admit the Diſtlama- 
tion, or to claim the Caſualities falling to bim before, he could not be compel- 
led to receive the ſamine, except he pleaſed fo to do, ſeing that was introdu- 
ced as a benefit in favours of the Superiors, which they needed not to admit 
but if they pleaſed ſo to do, after Caſualitics were fallen, 


Lo. Blantyre contra Parochioners of Bothwell, March 27. 1628: 

N the Spuilzie purſued by the Lo, Blantyre, mentioned 25 March 1628. 

& _ The Lord: Found a Diſpoſition made by him,who wis Author to the Lord 
Blantyre in his Right ofthe Teinds Libelled,and granted for onerous Cauſes = 
is 


— 


T be Deciſions of the Lords of Seſſion, 1688. 573 
his Creditor, before the Right made to the Purſuer, which Diſpoſition bears, 

T hat the ſaid Author Diſponed- the ſaid Right of the Teind- ſheaves to the Ex- 

cipient, to be byuiked by him, ay and while be was compleatly payed of the 

Debt owing to him; which Debt was condeſcended on in the ſaid Bond of 
Diſpoſition, and conform whereto he wasin Poſſeſſion ofthe ſaids Teinds,by 
recciving payment of the ſame from the Tennents, Occupyers of the Lands, 
whereout of the Teinds were craved, and by giving of Subaltern Rights of the 
fame to the faids Tennents Poſleflors, for a certain Duty tb be payed there. 
fore to him. Likeas the Tennents Defenders Compeared, and proponed this 
fame Alledgance, and Alledged, that they had payed to him the aids Teinds 
the year controverted, which behoved to be found ſufficient to liberat the 
Tennents,who had payed bona fide rohim,to whom they were in ule to pay di- 
vers years before the Inhibition Libelled, Served by the Purſuer. This Dif 
poſition and Exception forefaid was not ſuſtained, neither toliberat the Exct- 
Pients the Tennents,nor him to whom the Diſpoſition was made ; But the Ex. 
ception foreſaid founded thereupon was Repelled , becauſe the Tennents 
were not found to have payed bona fide for any year after Inhibition, and the 
Diſpoſition of the Teinds, ay and while the Creditor, to whom it was made, 
were payed of the Sums owing to him, was not found habilis modys to the Re- 
ceiver, to bruik the Teinds valiably againſt the Purſuer, who was a ſingular 
Succeſſor : and the Right of it ſelf not being Sett by way of Tack, nor other- 
ways, to make the ſame real; but being a perſonal Security and Bond, which 
would only work againſt the Maker,was not fouud ſufficient to give him Right 
to the Teinds, againſt the Purſuer a fingular Succeſſor as ſaid is, ſpecially it not 
being Sett for a certain and definite time, and fo was not allowed. 71d. 20 
March 1629. Finmonth,, | 


Fletcher contra Irvine, March 28, 1628, | 

| ba a Declarator of Eſcheat 'Purſued by Fletcher againſt Mr. F ames Irvine, the 

Biſhop of Str, Andrews Compearing and Alledged, that the ſaid Rebels 
Eſcheat pertained to him, and not to the Kings Donatar, ſeing the ſaid Rebel 
dwelt in the Lands of which are within his Regality, The Lords 
Repelled this Alledgance, for albeit the Rebel ( he being a Miniſter ) had his 
Dwelling in, his Manſe beſide his Paroch Kirk, the Lands whereof, and where- 
upon his Manſe was builded Jay within the Regality of St. Andrews z yet they 
Found that the ſaid Manſe could not be repute to be holden of the Biſhoprick, 
but that Manſes pertaining to Miniſters, being given to them by the King and 
Eſtates, by Laws and Acts of Parliament, the ſame ceaſed to be ot any privat 
Holding,and could haye acknowledgment of noSuperior but theKingzand con- 
ſequently the Zords Found, that the Stipend due to the Miniſter that year of 
his Rebellion, albeit the ſame was payed out of the Teinds of that Lands 
holden of the Reg, pertained to the Kings Donatar, becauſe the Debts ow- 
ing to the Rebel tollow his Dwelling-place as nomina debitcrum doth z likeas 
the Sum owing to him for Reparation of the Manſe, was alſo found to be in 
the like caſe, Actor, Hope, Alter. Aiton, Hay Clerk, Yid. 9 Decemb, 1623, 
Annats of Benefices, 


Cairns Contra Hunter, Eodem die. . | 

N the Spuilzie of a Hoiſe Cairns againft #wnter, anException beingadmitred 
upon the redelivery of theHorſe to the Purſuer'sProbarion,and therein ac the 
adviſing of. the Cauſe, a Witnes proving, that the Purſuers Wife dire&ed her 
Son to receive the Horſe, and that according thereto ſhe cauſed het Soi pur the 
Hotſe in her Husbands Stable, and another proving that keheard: the/Husband 
lay at another time, that he Ind received Horſe, albeit none ever proved 
aa 3 that 


ak 
ol 
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that he ſaw the Horſe in his Poſſeſſion, nor no more was proyen in the Cauſe, 
The Lords Found, that although this Probation was not enough to prove the 
Exception, yet it was a preſumptive Probation to induce the Judge as probatis 
ſemiplena,to take the Excipients Oath of Verity upon the ſaid Exception, and 
therefore ordained his Oath to be taken thereon, Hay Clerk. 


Rule contra L. Aiton, Fune 13, 1628, 
N an Aion of Compt and Reckoning at the icſtance of Fames Rule againſt 
[| the Laird of Aiton, the Detender being debarred by the Purſuer by Horg. 
ing, andthe Defender Alledging, that the Purſuer cou!d not debar him b 

Horning, ſeing he offered inſtantly to compt and reckonwith him, which being 
the defire of hisSummons,it was the only thing which could be decerned in this 
Proceſs,in favours of the Purſucr, and the Defender being ready to do and ful. 
fil that, for the which Sentence allenarly might be given, viz, ro Compt and 
Reckon, therefore he could not bedebarred from doing of that which the De. 
creet could deccrn him only to do, The Lords, notwithſtanding of the Al. 
ledgance, and offer to Compt, Found that he was debatred, and fo inreſpe& 
that he was at the Horn, that he had not a perſon to ſtand in Judgment, and 
Decerned z which Decreer extended only,to ordain ther Defender ro Compr, 
which was offered as ſaid is, without any Sentence, but in reſpe of the Hotn- 
ing refuſed, yet the Lords declared that they would give Suſpenſion withour. 
Caution, ſeing the Decreet being only general for Compt and Reckoning, nor 
containing a ſpecial Sum, it was hard to find Cautioners in ſuch generals, not 
being cerrain nor ſpecial in the quantity of the Sum, nor liquidace what the 
ſame was. Attor, Alter, Beljhes, Hay Clerk, 


Purves contra Smith, Eodem die, 

N an Adtion to make Arteſted Goods. torth-coming: Purves againſt Smith, 
one Compearing and Allecging,that the Goods Arreſted deſited to be made 
torth-coming, could not be decerned ro be delivered to the Purſuer, becauſe 
the Wife of the Husband, for which Husbands Debt the ſaids Goods were 
Arreſted, Diſponed the ſaids Goods to the Excipient,long before any Atreſt= 
ment Execute thereon by the Purſuer, and that tor ſatisfation of a Debt ow- 
ing to the Excipient by her ſaid Husband, which Wife Diſponer had a FaRo- 
ry and Power given to her by her ſaid Husband,to purſue for all Debts owing. 
to him, and to Intromet with the ſame, and bearing a general Clauſe, to ds: 
all and whatſomever he might do himſelf if he were preſent ; in reſpe& of the 
which Factory and Power, and Clauſe foreſaid, to do as if he himſelf were pre- 
ſent z the-Defender Alledged, that as the Husband, might have iven the (aids 
Goods, either gratis, or ſold the ſame to whom he pleaſed at that-time,when 
his Wiſe diſponed and affigned the famine to this Excipient, ſeing the Huſ- 
band ar that time! neither was put to the Horn by this Purſuer, neither 
were the Goods then arreſted,but long after the ſaid Diſpoſition by the ſpace of. 
three Months ; and therefore he contended,thart he had no neceſſity to qua-, 
lifie or ſhow now, that the Husband was his Debicor, ſeing the narrative in 
the Diſpoſition proported the ſame,and he had no neceſfity to keep the Bonds 
any longer after the ſaid Diſpoſition, which was given to him for paymenr, 
and which might lawfully haye been received by him, albeit there had been no 
preceeding Debt, the Husband not then being Bankrupe, This Alledgance 
was Repelled, except that the Excipient qualified a'Debr owing by the Huſ- 
band to/him, an(werable in Sum and' Quantity, to the Avail of the Goods dif- 
poned by the Wife 4, which being ſo proven, the Zords Suſtained the Diſpo- 
fiction made by the Wife,and Found it good, it being proven that by cheFaQory 
ſhe had Power ſo to do : bur if there was no pſeceeding Debt owing by the . 


Husband. 


Woes : "ey 
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' Hnxband. TheZorgsFqund,that theFaftory (notwithſtanding of che faid general 
, Chaſe) gave her no Powerto Diſponeof any of her Hysbands Gear, in preju- 

dice of his lawful Creditors, except there were 2 juft and lawful Canfe Alledg- 
ed and Inftruted, ſhowing the ſame converted ro the uſe and neceffary Aﬀairs 
of her Husband, AQor, Sandilands, Alter. Belſbes, Hay Clerk, Fid, 18 Fane 
1628, betwixc theſe ſame Parties, 12 Feb, 1622, Penniſtoun. 


| Hamilton contra Eodem die, | 
N a Suſpenſion of Charges of Removing from g Miniſters Gleib, H amilten 
Miniſter at Zintoun againſt The Zords Found a Deſignation null; 


one man of he Paroghyponterm rpthe A/2 of Parliment 15 paual ch6lNr 
leib,which the, 


only have been made of ſo much as might make out. che oldGleib compleac,and 
not of a whole new Gleib, AQor, Cunninghame, Alter. Stuart, Gibſon Clerk; 


1 EFF< E T: 
Print i | Minots" 53 fe bet 
to' | oy A | K opicfin fn 
Found," r5lbeit wirhio 27 ye wereyait' el Ky df 74 
yeats,an y; qaghe ro give ebEr Oths in chis andpe NEE TAR, 
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and that if they, were preſent they ſhould give their Oaths, and if they, come, 
peared not atter, Citation, they ſhould be holden as conteſt,  AQor, the K, Ad-. 


vocat, Aiton, Nicolſon 8 Stuart, Alter, Belſhes, Cunninghame, Mowat & Law- 


tie. Gibſon Clerk, . Vid, 1 Fuly 1628, Ls Pitſiigo. 8& g Fan, 1628, Aitkin 


contra HZ ewart, 
Mccalloch contra Marſhel, Eodem dit, | 
N a Transferring David M*culloch againſt Merſhel and Robert Reid, the De. 
fender being conveened as lawtully charged to enter Heir to his Father, and 
Robert Reid who wis a Cregitor to the taid Defenders Father, Fry tw | tor 
his Intertſt, and Alledging that the Purſuers Summons ſhould not be Suſtain= 
ed, becauſe it was execute before the expiring of 40 days after the out-running 
of year and Cay alter the deceaſe of the Detundt the common Debitor, where. 
as not only year and day, but alſo 40 days after expiring of the year ſhould 


paſs before any Party can intent Action againſt any perſon as charged to enter 


Heir, This Alledgance was Repelled, for the Surnmons were not execute till 
year and day after the Detunts deceaſe, which they tound ſufficient, and there 
needed not that 40 days more ſhould: paſs before the Summons, and the 106 
AR Fames 5.,anno 15 :0,7 Parliament,is mean'd of Compryfings & Executions 


of Sentences, and nor of Charges to enter Heir, whereupon Purſuits are raiſed, 


and the 76 At 6 Parliament Fames 4 hath nothing to do with theſe Citari. 


ons, and by Act of the Sederunt Books, 'it is Stature, that in-ſuch Caſes 
Summons may be execute after <xpiring of year and af per ene Detund&s'de- 
> 


&eaſe,and no (ooner,and thar no more- time needs to Tf ind that'the Charge 
ro enter Heir thay be execute betore thE expiring of the'year; but'ho Stmrrions 


ex-cute within that-time;and this AQ of Seſſion touches ſummoning of Parties. 


and Chargingot Parties 'to enter/Heir for that &hd; whereas the At of Parlize 
ment, concernsbnly Executions upon Compryfings, and nothing of Purfuirg 
2nd AQions or Summons. ' 'A@or, Fouls, ' Alter, Gibſon Clerk, 'Fiq; 
Duod ſequitur, & 8 February 1622,L, Mackall contraTunes;and the Caſes there 
cited,- | | | y | ; Ss | 
By the PraQique of 'old, an Heir to aDefun,-albeir.entered Heir ro him, 
could not” have been purſued tor the Dejubdts Debts. by his- Creditor, -betore 
year and day was expired after the Defundts deceaſe; for the Executor was an- 
fiverable to the: Creditor within that ſpace, and ajter the'year the Heir mightbe 
purſued,conform to the 76A; Parliament 6:Fames 4,but now it is doubted by 
ſormne,who 2reot opinion, that albeit any' who is charged: to enter Heir;cannor 
be purtued before the expiring of year and day,as is Noted:iv the laſt PraQtique, 
er they think where the perſon is entered:;Heir aRtually;; eo caſs-'thatihe;may 
pur (ued within” the year, if | he be! R'etouted: or-Sexled as Heir within the 
year, (cing they think that by his own:Deed in his entefiag Heir,he hath:pre« 
zadged himſelt of that delay of Purſuit which the Law gives, and; which bene- 
fite they think only given to them, who: are charged: to; eater Heirs,” 2nd nor 
to them. who hath entered, Others are of opimion,” that it an Heit.enter Heir 
within year and day, he may be conveened after he isentered;hefare; the expi« 
ring of the year,where the, Debt is Heretablezbut where, the Debt is Moyable, 
he cannot be-conveened within the year,albeir he be entered Heir, >The A& 
.of Parliattient torelaid wouldappear to free the Heir,alhgit, entered Heir,from all 
.Purſuir from any'Nebr, Heretable or Movable before the yoar expire, and after 
the year wy Heir Relief agajnſt the Executor,even,in Immovyable Debes; 
Which, doth affe& properly.cheHeretage and ebeHepand por rhe Facage rs, for 
.{o.will. che words of the 46 import: = Lam of rhe mind that the Large haye 
.now thele many years by-paſt been in uſe & findProcelazainſt cheer minhl 
'the yearzwhare he was entered before, and it, bath bgen.ſ9 decided Jipers-rimes, 


-as is Noted, Pexult Func 1624, H i#day contra E oa”; . Ednem 


. | —_ 


et 
oF 


there. July 11. 1628. betwixt thir Parties, Ja. 24. 1628. Edington, _ 


' Order null therefore, ſpecially where the Sum of the Reverfion was. onl 


[4 
; 


#44 


was paſt, and before the Terms of -payment were come,at which, and where- 
by they would be only Debitors of their Daties, could not be ſaftained. The 
Lords Repelled the Alledgance, and ſuſtained the Proceſs, for that Term of, 
Whitſunday, which was not come as faid is; And albeit the Summons was 
Exccute before the Tetm, ſcing thereby payment was craved to be made after 
the Term was paſt only, The Lords Pound, thatthis AQion was Declaratoria 
Juris, and not principally for preſent Execation, 'AQtor. Nicolſon, Alter, 
Kinroſs. Hay Clerk. Vid. Feb. 5. 1624- Wood contra Weddafl,” and the Caſes 


'L. New-wark contra his Son. Eodeme die, bs hats 
y* a Redemption L, New-wark contra his Son, The Lords ſuſtained theOrder 
of Redemprion, albeit it was quarrelled by the Defender;,as not orderly des; 
duced, ſeing he Alledged, that the time of Premonition, the Revyerfion was. 
not ſhowen,nor read to the Party premoniſhed, which wasRepelled, andfound. 
not neceſſary, ſpecially in this Caſe, where the Charter given tathe Defenders: 
Brother, of the Lands defired to be Redeemed from thjs Defender, as Appear- 
and Heir to him, was given underReverſion,&fo theRev Tor WaShC ir hor fare 
Rei, and needed not be ſhown and read to hitng And alſo theOrder was ſuſtaing 
ed, albeit it was Alledged, that the ſame being done vpon'"a Sunday, upon 
which it was not lawfulto execute any ſuch CivilAQs;it ought therefore to be 
found null, which Alledgance was'Repelled alſo, forthey woutſd not find the 
A 
Roſe-Noble, and ſo needed not to-diſtraQtthe Parties overlonyg a ſpace in the 
numeration, and nevertheleſs thought it Expedient, that fuch'A&s ſhould not 
be done onSunday againz Likeas theConfignation was made on Sunday,becauſe 
thePremonition was made to thatday,the Reverbion proyiding thatRedemprti- 
on might be made at any time,upon fix days warving.and tot teſtriting the 
Order to be made before any 1 erm. AQor. Belſhes, Alter, * Gibſon Clerk. 
Vid. July 3. 1622, L: Thornid)kes, and the Cafes' there, Fly 4.. 1628. Rac> 
belet, and the Caſes there: Tier red iſs, ory 36. 8: 
»*. 2:Gordort contra L."Meldrum, June 20." 1628. i, toned -* 
NOrdon contra L, Meldrum, the hang Flx We — rng the Exe- 
cutors to the Husband of that: Wife, for Payr zent 0 1 
tained in the Teſtament, which was given up,”and. C .t0, petal 
her, and her:Husband, "the time of bÞy Geckele Ber Jn g hefore her'Hu 
band,che Defenders Alledging,thatDefalcation gs $9 py ade ofthe 1: 
eaſe, which the Executors had 


payed 


© 4 


owing byther/Husbatid, at the time of _ FF: 
B 
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payed ſenſyne, The Lords Found this Defalcation reaſonable, and allowed the 
ſaid payment, and Found, that the Executors. needed not to abide any Sen- 
tence for the ſaid Debts, to have been obtained -by the DefunQs Creditors a- 
gainſt them, but that they might have payed the ſame without Sentence, they 
proving the Debts to have been truly owing and albeit there had been no pay- 
ment, nor yet Sentence, yet they Found the Defalcation Relevant, bearing, 
That theDefun& was owing ſuch particular Debts, which being proven, the 
ſame ought be taken of the Gear, before the Relic, or her Executors could 
claim any of theGear, for the ReliQts Portion thereof. AQor, Baird. Alter, 
Burnet Major. Gibſon Clerk. 


'_.. Henderſon contra La. Knock-hill, June 28, 1628. 

FF an Improbation by Mr. James Henderſon contra Lady Knock-hill,of certain 
Compriſings, and Infeftments following thereupon, given by the Superior 
of the Lands of Knock-bil, which were alſo Compriſed by the Purſuer , likeas 
alſo he was Infeft thereupon by the Superior, the Defender Alledging, that no 
Proceſs could be granted, becauſe the Warrands of the Dgfenders Compryl-. 
ing were called to be Produced and Improvenz And the Clerk to the Com. 
prilings, who keeped the ſaids Warrands, not being called in this Proceſs, no 
Proceſs ought to be granted therefore : Likeas ſhe Alledged, that feing the In- 
feftments, made to her by the Superior were quarrelled, that the Superior 
ought to be called: Both thir Exceptions were Repelled, for the Clerk tothe 
Comprifings was not found needful to be Summoned, ſeing he was not a pub- 
li& Perſon, But in this Caſe of Comprifings, was but a privat Perſon choſen 
' by the EleQtion, and at the pleaſure of the Party Compriſer, who upon his 
own hazard,chooſes his Clerk, and ſo who muſt be an{werable to produce the 
Warrands of hjs own Evidents, and to be lyable in Law for the tame, and not 
the Clerk. And the Lords Found no neceſſity to Summon the Superior, ſeing 
the Purſuer quarrelled not the Superiors Right, but the Right Perſonally 
made to the Defender by the Superior, of the Property, which Superior 
was alſoGranter of the Purſuers Right. Actor. Advocatus. Alter, Kinroſs, Hay 

Clerk. Yid. wlt. Feb, 1628. E, Nithiſdale, and the Caſes there, 


- Broun Burges in Innerkeithing contra the Town thereof, Eodem die. 
N a Double Poynding by Fames Broun Burges in Innerkeithing, againſt the 
| Town of Innerkeithing,. and L. Spenſerfield, on the one and other Parts, 
or the Multars of certain Corns growing upon ſome Aikers, pertaining to 
'ſerfield Heretably, aud: which were Poſleſſed by Brovs the Suſpender,and 
r which Multars he was diſtreſſed by the faids Heretor as being due to him, 
being the Corns growing-on his own Heretage, and which were Thirled to 
his own Miln, the ſaids Lands and Miln being holden of the King, and where- 
unto the Town of Innerkeithing could claim no Intereſt: And on the other part, 
the Town acclaimed the Multars of the ſaids Corns, becauſe all their Burgeſſes 
wereThirled to theirMiln of I-nerkeithing,and by anAR of theirCourt made by 
the Provoſt, and Baillies, and Council, with Conſent of the whole Inhabi- 
tants of their Burgh, not only were the Corns growing upon the Lands per= 
taining to the TownThirled, but alſo all their Burgefles were obliged thereby, 
to Grind and pay Multar,for all theirCorns in-brought within theLiberties of 
their Burgh, whereſoever'they grewzand ſo the ſaid Suſpender, being Burges 
of the Town,&(obyConſequenceryedby the forefaid A, being ſworn to obſerve 
the Atts,and Statutes of Burgh, is holden to pay Multars,and Grind the Corns 


At theirMiln,ſeing they claim the ſame,as being brought by theSul- 
Pender withintheir Liberties,the ſame being Stacked within the Suſpenders 
'Corn-yards,which is within theTown,and threſhin out,&dreſt within hisBarn 


and 
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and Houſes, within the Town, and fo falling under their AQ z For if Spenſer- 
field claim any Right thereto, as of Corns Growing on Lands Thirled to his 
' own Milng the Town hasno Intereſt therewith, but their own Burgeſles ne. 
vertheleſs muſt be Perſonally Aſtricted to pay them, at leaſt dry Multar there- 
fore 3 And ſothey Contended, that the Suſpender would be obliged to pay 
twiſe Multar for the ſaids Corns. The Lords Found, that the Suſpender was 
obliged to pay his Multars to Sperſerfield, and Found that the in-bringing, and 
Setting of the Corns within the Suſpenders Yard, and threſhing of the fame 
within his Barngalbeit he was then Burges,and that the Barn and yard was with 
in the ſaid Burgh, [ Scing the Aikers whereupon the Corns grew, lay hard be- 
fide the Town, and were neareſt to the Suſpenders Yard and Houfe”] was not 
ſuch a Cauſe as might Subje<R him in Law, to pay Multar for the faids Cotnsto 
the Town, orto grind the fame at their Miln, and that the In-bringing of the 
faidsCor-s, as ſaid is, would not make them to come under the ſaid At, which 
Act they Found did not extend to Corns ſo [n-brought. Aor. Baird. Alter, 
Gibſon Clerk, | 
Henderſon contra La. Knockbil, July 1. 1628, | 

N the Improbarion of Mr. Fames Henderſon, whereof mention is made, 
June 28. 1628, the Defender, who was a Pupil, being Conveened, and 

- his Father as Adminiſtrator, Conveened with him, and the Father dieing fince 
the Intenting oft the Cauſe, whereby the Pupil was deſtitute of one to Defend 
him,. and. he Compearing by his Procurators, and defiring that the Proceſs 
might be delayed to a fit and competent Day, as the Lords ſhould Aſſign, be- 
twixt and which he might chooſe Tutors and Curators, ad hanc litem, to cons 
fider of his Rights, and to Defend him in this Purſuit : which defire the Lo#ds 
Found Reaſonable, and therefore ſuperceeded all Proceeding in this Proceſs, 
while the firſt of November, that betwixt and that day, the Fupil might pro- 
vide himſelf of Tutors and Curators, to Maintain and Afhiſt bim, inthe De- 
fence of this Proceſs; And that at that day, they would proceed and do 


Juſtice in the Proceis againſt him without delay, whether he were Authorited 
with Tutors or Curators or not, | 


Forbes of Gask contra L. Pitſiigo, Eodem die. # 
Iif'go and his Curators having Charged Forbes of Gack, for payment. of 

a Sum Contained in his Bond given to the Minor, and Suſpetifion being 
raiſed upon this Reaſon, that the Minor and his Curators knowing, that'a 
Part of the Sum was not a juſt Debt,they at the ſubſcribing of the Bond, pro- 
miſed not to ſeek the ſame, but to Diſcharge him thereof; and referred this to 
the Minors Oath, and Curators, and the Curators being all abſent, and the 
Minor preſent, andofferingto give his Oathz and the Suſpender Contending, 
that his Oath could not be given while his Curators were preſent, who miphs 
call him to remembrance of the Promiſe, and of the Reaſons thereof, The 
Lords Ordained the Minor's Oath to be preſently taken, without delaying.of 
the ſame,while the Curators were preſent,for if they were preſent, and ſhould 
confeſs the Promiſe, yet the Minor could not thereby be hurt, if he would 
not acknowledge the ſame. Aﬀor. cMowat, Alter, Hay. Gibſon Clerk. F3d. 

June 19. 1628, E. Mar, and the Caſes there. | 


Hamilton contra Hamilton, July 2. 1628. | hl 

N an AQtion of Tutor Compts, betwixt James Hamilton, and' John Mean 

his Curator, againſt Robert Hamilton in Preſton, who was his Tutors Tie 

Lords Found, that the Tutor was not Comptable in Law to the' Minor, for 

the Sum of 1000, pounds, contained in theLaird of Wedderburns Bond, adebit- 

ed to the Minor and his Father before, - +" is it was ——_ 
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that he ſhould be anſwerable therefore, in regard that the Curator Alledged, 
that the Tutor had doneno Diligence againſt the Debitor, neither Perſonally 
by Horning, or Caption, nor Really, by Compriſing, without which doing 
of Diligence, by the ſpace of three years, within his Tutory, he Alledged that 
he cannot be freed of that Sum: for albeit the Tutor anſwered, that he ſpared 
to Depurſe any of his Pupils Money againſt the Debitor, who was then irre. 
ſponſal, and from whom he would not have gotten any better payment, for all 
the Execution that might have been uſed, and fo he might have done the 
Pupil prejudice, by Debuvling and Spending of his Moneys needleſly, and 
" which poſſibly, in reſpe& of the event, would not have been allowed to him: 
yet the Curators Replyed, that he ought to have done Diligence, becauſe he 
can never be freed, except he had uſed Horning and Caption, at leaſt againſt 
the Debitor, whereby to have Diſcharged that Dutie, which was incumbent to 
him in his Office, and he cannot excuſe himſelf, by the Inſufficiency of the 
Debitor, and the waſting of the Pupils Goods thereon, ſcing the Dcbitor 
* was not then Bankrupt. The Lords Found, that the Tutor was not Aftricted 
to be anſwerable for this Debr,for his ſaid Negligence,and that he needed not, 
neither to have uſed Horning or Caption, or Compriſing againſt the ſaid De» 
bitor, except that the Curators might ſhow, and make it Known and Alledg- 
ed, that by the doing of the forlaid Diligence, he would have recovered pay- 
ment of the Debitor z ard that ſo the Debitor 1s in worſe Caſe now, than he 
was in the foteſaid time of the Tutory, Actor. Nicolſon, Alter. Belſkes. Gib- 
ſon Clerk. | 


Naſmith contra Meinzies, Eodem die. 
N a Suſpertfion Na/ow#tb contra Meinzies the Relict, upon her Contrat of 
I Marriage, having Charged the Cautjoner for imployment of x 000 Merks 
upon Annyualrent to ber uſe for her lifetime, and the Party Exhibiting the 
Money at the Barr, to be delivered to her for her Imployment foreſaid, ſhe 
finding Caution to make the Principal Sum forth-coming after her deceaſe to 
the Heir z And the Reli&t Alledging,that ſhe was not holden to receivethe Mo- 
ney,which ſhe could not get imployed, and that ſhe was not obliged to receive 
the ſame, nor find Caution, which ſhe alledged was not in her power to find ; 
and that ſhe ſought payment only yearly of that Annualrent for her lifetime. 
The Lords Found, that this offer of delivery of the Money to the Relic, 
as aid is, (which Sumallo was Exhibit in preſence of the Lords) fred not the 
Cautioners, and that the Reli& was not holden to accept the ſame, but if ſhe 
pleaſed : Andthat the Cautioner remained ſubject to imploy the Money for 
| the uſeof the ReliR, that ſhe might get the Annualrent thereof (o long as ſhe 
Hhved. Adcor. Aiton, Alter. Hay Clerk. FYid. 13 Feb, 1629. Robert 
Dawlings Bairns, 
Wilſon contra Hay, Eodem die. 
N a ReduQtion of a Decreet Wilſon contra Hay, the Decreet being resove- 
red againſt the Reducer,at the inſtance of the Executors of umquhile Pg+ 
trick Ramſay, for payment to them of a Sum adebted to the ſaid umquhile Pa- 
trick, by an Heretable Bond, by a Debitor of the faid Patricks; and which 
Sum the ſaid Wilſon Reducer was Decerned to pay, albeit he was not Debitor 
in the Bond, but as he who promiſed to pay the ſame; the promiſe being re- 
ferred to his Oath, and in his abſence he holden pro confeſo ; the reaſon of 
'the ReduQion was, becauſe the Bond was Heretable, for promiſe of payment 
whereof he was conveened in the Proceſs, and ſo the Executors had no Right 
to purſue therefore, but only the Heir, and fo the Heir not having recovered 
the Sentence, the Executors could nat purſue him, and he ought tobe oe 
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ed againſt the Sentence : This Reaſon was found Relevant, albeit the Execu- 
tors Alledged, that this Reaſon ought not to be prejudicial to their Sentence 
given upon the Parties Contumacy, who if he had Compeared, and Propon- 
ed this, they would have ſuſtained the Parſuit, by Replying then, which they 
now Alledge, that theſame perſons who are Executors, are alſo Heirs Served- 
and Retoured to the Defun&t 5 notwithſtanding whereof the Reaſon was ſii- 
ſtained, and the Party Reponed to give his Oath, ſeing the Decreet, againſt 
which he defired to be Reponed, was onlyobtained by the Executors, with- 
out mentioning the Heir, ſo that the Party needed not to Compear in that Pro- 
ceſs ſoPurſued by thoſe who had no Right 3 and whereas it is fortified by the 
foreſaid Concourſe of theHeir, ſeing he was the perſon who had the onlyRight 
to Claim the Sums, if he would Claim the Parties Oath, he ought to have it, 
and ſo Reponed the Reducer to Depone thereon, notwithſtanding the prior 
Sentence. Actor, Nicolſon, Migill & Miller, Alter. Lermonth & Aiton. Gi on 
Clerk, 
Scot contra L, Dramlanrig, July 3, 1628, 
N a double Poynding Scot contra L, Drumlanrig, wherein the two Parties 
contending for the preference of a Sum,acclaimed by both the Parties, 
from a Debitor of their common Debitors 3 The L. Drumlanrig ſeeking the 
ſame as Arreſted for ſatisfation of ſome Debt owing to him by their common 
Debitor, and the other ſeeking the ſame as Aſſhigney made thereto 53 which Af- 
fignation was both made and intimat before the L. Drumlanrigs Arreltment, 
Likeas both the Parties had obtained Sectences upon both their Rights fore- 
ſaid, againſt the Complainer. The Lords preferred Drumlanriggnotwithſtand- 
ing of the other Parties prior Aſſignation and Intimation, becauſe the Intima- 
tion was found null, ſcing it was made by a Procurator for the Aﬀigney 5 which 
Procurator was Nottar to the ſame Intimation,made by himſelf as Procurator 
and the Lords Found, he could not be both Procurator and Nottar, but that it 
ought to have been perfeRed by twodiſtin& perſons, and that one and the ſame 
rſon could not be both Procurator to Intimat in theAftigneys name, and alſo 
Foes to take Inſtruments on the doing thereof; and the Aſſignation uninti. 
mat, albeit priorto the Arreſtment, was not a cauſe of Preference to the ſaid 
ſubſequent Arreſtment, where the Queſtion, was with a third Party, and not 
betwixt the Cedent and the Debitor to the Cedent only, but that a third per- 
ſon claimed the ſame, who contended, that the an unifitimat could 
not derogat to his ſubſequent Arreſtment and lawfu Diligence, done before 
any lawful Deed made by the Afſigney,to affe& the Sum Libeltedz And fo ir 
was alſo found, and the Lords ſuſtained the Decreet obtained | Drumlanrig 
againſt the ſaid perſon who was Decerned to make the Arreſted Money,ow- 
ing to the ſaid common Debitor forth-coming, albeit it was quarrelled as null, 
being given before the Term of payment of.that Money which was Arreſted, 
which was not come the time of the ſaid Sentence z which Alledgance was 
Repellcd, and the Decreet ſuſtained, which was only Declaratoria Furis, for 
therein all Execution was Suſpended while the Terms of payment were paſt 
and come, Actor. Nicolſon, Alter, Scot Clerk, Yid, 12 January 1628 
Dowglaſs, $c. 5 Feb. 1624,Wood, 


Maxwell contra Livingſton, Eodems die. 
N an AQion betwixt Maxwell and Livingfton, for payment to the Purſuer 
of an Heretable Sum,adebted by the Defender tothe Purſuers Father, and 
which he acclaimed, as Heir to his Father, and referred to the Defenders Oath 
that he was Heir;and that it was fo known to the Defender. The Zords Found, 
that the Defeixtr could not of Law be compelled togive his Oath, upon the! 
Bbb3 Purfuers 
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Purſuers Title,but that the ſame ought to be produced,before the Proceſs could 
be ſuſtained at his inſtance, as Heir ; for'the Defender could not be i» tuto to 
give his Oath ; forif the Purſuer ſhould die, and another were Retoured Heir 
to the Purſuers Father, thereafter the Defender might be compelled, to pay the 
Sum Acclaimed over again 3 and alſo if the Serviceor Retour were produced, 
he might Impugn the ſame upon any Alledgance,competent 1n Law againſt the 
ſame; therefore it being his Title,it was found that the ſame ought to be pro- 
duced before Proceſs could be granted. AQor, Belſhes. Alter, Scot 
. Clerk. Yid. 1o Feb. 1636, Unrray. 


Rachelet contra Lawder, July 4 1623. | 

N an Aion Rachelet a French-man againſt Sir Lewis Lawder Sheritt of Zothi. 

| an, who was purſued for payment ofa Sum adebted to the French. man by 

his Debitor;becauſe he was Charged by Letters of Caption,totake the (aid Debi- 

- tor, he -being then in his company, anddid not the ſame, The LordsFound the ſaid 

Charge given to the Sheriff null, becauſe it was given to him upon a Sunday, 

on the which the Lords Found it was not lawful to Execute any ſuch Charges, ' 

at no time of the Day,neither before Noon, nor the time of Sermon, nor there- 

after 3 and therefore tound the Sheriff, for diſobedience of that Charge, not 

Iyable in the Sum, ard Afſloilzied him therefrom. ACor. Burnet major. Alter, 

Lermonth. Hay Clerk. Yid.26 June 1628, L. New-wark contra his Son. 9 Feb. 

1622, Mortimer contra Scrimzeour, Olt, July 1628. Betwixtthir ſame Parties, 
24 Feb, 1627. E. Caſfils. 


Hamilton contra Biſhop of Galloway's Relict, Eodem die, 

I a Suſpenſion Hamilton of Kinblathmonth againſt the Reli of Gawin Biſhop 
of Galloway, who had charged the Suſpender, as he who was Cautioner for 
her Husband in the Contra of Matriage with him, for Infetcing her in Life- 
rent of a Tenement pertaining toher ſaid umquhile Husband, and alſo in ſome 
Annualrents, which he had out of certain Lands redeemable conferm to the ſaid 
Contra - wherein it was Provided, that how oft the Lands ſhould be redeem- 
ed, as oft the Moneys ſhould be imployed again to her uſe for her Lifetime, 
The Lords Found, that there being an Inteftment once given to her of the ſaid 
Tenement by her Husband, albeir ſhe Alledged that the Land was thereafter 
ſold by her Husband, and (o thereby ſhe Alledged the ſame was not profitable 
to her, yet that the Cautioner was freed thereby of that part of the 
ſaid Contradty for if ſhe had conſented to the Alienation, it was her own faule, 
for the which the Cautioner was not bound, and if ſhe had not conſented there- 
to, then (he might claim and uſe the Right of her Infettment, And ficklike 
they Found the Caurioner obliged to give her, her Liferent of the Annualrents 
contained in the Contra, *notwithſtanding that he Alledged that ſhe was once 
Infefc therein by her Husband, whereby heAlledged,that he was not farther ob- 
liged,ſeing atheit the Annualrents' were redeemed,and the Moneys payed to her 
Hasband,yet ſeing ſhe conſented to theRenunciation made by her Husband,that 
being her own Deed, ſhe could not come to ſeek the Cautioner, who was not 
obliged for'thar which was done by herſelf, nor for any thing wherein ſhe had 
voluntarly prejudged her ſelf - tor he Alledged, that howſoever he was ob- 
bliged as Cautioner, that how oft the Annualrents ſhould be lawfully redeemed, 
in that caſe to imploy them again to her uſe, yer he was not oblig'd to imploy, 
where they voluntarly received the Money,and gave voluntarR enunciations,no 
Redemprion being orderly uſedy in which caſe of order of Redemption, and not 
of voſuntar Renunciation, the alledged he had only become Cautioner, and the 
words of his' Obligation could not be extended. This Alledgance was Repel- 
led;and the Cautioner was found obliged to imploy again to theReli in Lite- 
| reat 
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rent the Sums uplifted, notwithſtanding of her Renunciation, and albeit there 
w2s no order of Redemption uſed; for the Annualrents contained in the Con- 
tra& being redeemable; the voluntar Renunciation was tound of that ſame force, 
to aſtri& the Cautioner to re-imploymmenrc, ſeing there was a preceeding Re- 
verſion which was. as heceſſar a Cauſe,as anOrder and Decreet ot Redemption g 
and becauſe it was thereafter Alledged by the Cautioner, that the Relic had 
given up and confirmed her Husbands Teſtament, wherein ſhe confirmed the ' 
Money befide him to a ſpecial Quantity, and the Utenſils of the Houſe to a 
ſpecial Sum,which was giveh up by her ſelf, ſhe then being in his Houſe, and 
retaining the Poſſeſſion of the Houſe , likeas ſhe became obliged in the Teſta- 
menr, torelieve the Cautioner therein, who was obliged to make the Goods 
forth-coming z therefore the Lords Allowed the Sums to the Relict, to meet 
the Sums pro tanto, which ſhe deſired to be imployed to her uſe by the ſaid 
Suſpender, and found that ſhe ought to fulfil that to her ſelf, ſhe being full« 
handed therewith; and found that the Teſtament given up by her ſelf as ſaid is, 
and her own Obligation therein, to relieve the Cautioner tor the Goods con. 
firmed, was a ſufficient Probation of her Intromiſon, and that there was no 
neceſſity to prove any otherways her Intromiſion, but that the ſame was ſufh- 
ciently proven by the ſaid Teſtament as ſaid is - and conſequently the Lords 
Found the ſaid Suſpender could not be charged by her protanto, ſeing ſhe might 
by her own Intromiſfion imploy the ſame to her own uſezand albeir the Alledg- 
ed,that divers of theſe Sums was evicted from her by her Husbands Creditors, 
by Sentences recovered by them upon lawful grounds of juſt Debt , yer tha 
was Repelled, ſcing they Found that ſhe might have Alledged,chat ſhe was a 
prior Creditor by her Contra& of Marriage,and ſo more favourable, and there-, 
in ſhe would have been preferred to them, and this being omitted by her, and 
ſo ſuffering other Creditors to be preferred in that which would have been firſt 
ſubjeR to her ſelf, and whereby the Suſpender was alſo fruſtrate of the means 
of his relief z This Alledgance was therefore Repelled alſo, Actor, 4iton, 
Alter, Stuart & Cunninghame, Gibſon Clerk, Yid, 28 Nov, 1635, Relic of 
Mowat, for a voluntary Renunciation, 8 March 1622,La,Corſinday, 11 Dec, 
1632, Geiles Shaw, where the Reli&t Executrix had Action notwithſtanding; 
vid, the Caſes there, 7 Dec, 1627, Porteow, and the Caſes there; 
Dumbar contra Leſlie, Fuly $; 1628, _ | | 
PP? the Redution Dumber againſt Leſlie; mentioned 23 Feb,1628, the De- 
fender Alledging that the Minor could not Renunce to be Heir, becauſe res 
mon fuit integra, (eling he was Succeſſor ro his Fathers Lands poſt contrat#um 
debitum, and alſo had behaved himſelf as Heir to his Father, by Intromiffion 
with his Fathers Heir-ſhip Goods, and uplitting of the Mails and Duties of the 
Lands wheteih his Father was Infett, and that his Father was a Burges of the 
Kings Burgh-Royal, and that he thereby was a perſon who in Law had ah Heir; 
the Defender condeſcended upon ſundry Alternatives, whereby he Altedged, 
that res non erat integra to the Minor toRenuncegwhich Alternatives being con- 
fidered by the Zo#ds,they Found thar.a Charter,granted to the Minor of the 
Lands, whereof his Father was Heretor befere the ſaid Charter flowing from: 
no Deed done by the Father. tro the Son, but proceeding from the 
Diſpoſition of the Superior, upon, another Parties Reſignation made infavors 
of the Son, having no dependance nor -relation to the Fathers Right, made 
hot the Son to be Succeſſor to the. Father in theſe Lands, albeir the Seafin gi- 
vento the Son upon the foreſaid Charter was after the contracting ot the Debt 
conttoyerted;for he could not be. Succeſſor in his Fathers Right of cheſe Ladds;/ 
the Right whereot he had acquired alivnde as ſaid is z for ſeing'the Firhers 
| Bbb 4 * Right 
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Right ſtoodin his perſon, and the Son claimed no Right to theſe Lands, where. 
by the Creditor might claim the ſame Right by Adjudication or otherways,and 
therefore the Purſuers Anſwer, toEleid tharMember of the condeſcendance,wviz; 
whereby the Defender had Alledged, that the Minor ſucceeded to his Fathers 
Lands toreſaid, was Found Relevant to Eleid that Alternative, and alſo where 
the Defender condefcended that he had ſucceeded to his Father in ſome other 
Lands,whereon he was ſpecial; that Alternative was Found Eleided alſo in that 
part by this Reply, viz. that the Superior had obtained Decreet againſt his 
Father,decerning all his Evidents of theſe Lands to make no Faith,afterwhich 
Decreet he had tor Sums of Money obtained co himſelf a new Righr of the ſame 
Lands, which the Lords Found Relevant,ſeing there was nothing qualified tg 
detef, that that Infefrment after the ſaid Decreer,was obtained by the procure. 
ment and Travels of the Father z and where the Detender condeſcended, thar 
the Minor had medled and intrometted with the Evidents of the ſaids Lands 
wherein his Father was Infeft, and ſo Alledged that by that Deed he had be- 
haved himſelt as Heir ; that was Repelled, and the Intromifhon with the E- 
vidents (no other Deed being done thereon) was not Suſtained ad hunc effettum: 
neither was it Suſtained that it was Alledged, that the Minor had fince the de- 
ceaſe of his Father in ſome Writ and Evident ſubſcribed as Heir, and fo profeſ- 
ſing himſelf: for the Lords Found that the ſubſcribing of the Writ, bearing that 
Deſignation of the Party,was not enough to make him Heir, not being done in 
re hereditaria,(pecially thePurſuerSubſcriber being then & yetMinorgand where 
the Detender condeicended, that the Minor had intrometred with the Mails and 
Duties of the L2nds, wherein his Father was Infetrt,that wasEleided,becauſe the 
Fathers Reli& had a Tack thereof for herLiftetime, by wholeTollerance he had 
Intrometted ; which the Lords Found Relevant, and Declared,that the Tack 
being proven by Writ, the Tollerance might be proven by Witneſles againſt 
this Party , alſo the Lords Found, that the Defunct being denuded of the He- 
retable Right of his Lands by a Decreer,decerning the Evidents thereof tro make 
no Faith, if he had no other Lands wherein he ſtood Infeft the time of his de- 
ceaſe, he was not ſuch a perſon who might have an Heir, ſoas if becauſe he 
was once Baro, he ſo continued,quia ſeme! Baro, ſemper Baro, which Rule holds 
but preſamptiv?, viz, that where one is Faro fhown, it is preſumed he ſo conti- 
nues z and which Preſumption holds,except it be contrary-ways ſhowen, that he 
was really denuded, and then the Preſumprion ceaſeth quia pr eſumpteg cedit ve. 
ritatiz and where the Defender condeſcenced, that the Father was a Burges of 
ſome Royal Burgh, the Lords Found not that Relevant, becauſe ic was not 
Alledged, that» he was an actual Refident Burges, Indweller within Burgh 
and ofing the exerciſe of a Burges by Trade z which not being Alledged, bur 
only that hei was civi honvrariue, the Lords Found, that made him nat to be 
of {uch a Quality, as that thereby he had an Heir, wha might be conveened as 
Heir,for Intrometting with the beſt Movable'Goods petraining to the Defun&, 
AQtor.Stwart & Gibſon, Alter, Nicolſon & Mowat, Scot Clerk, Vid. 2.2 Mac 
1628, Farquhar contra Campbel, and the Cafes there cited,” 13 Fuly 1631, 
LiGadgirth, '2:4' Faxuary 1627, L.Glenkindte," 10 Fuly 1628, La, Maxwell tor 
proving of Tollerance, ante | boy 
a+ mz} © ; Aliſon contra Trail, Eodem dit, | Mew ot; 
IN an Agion:of Spailzie 4liſon contra Trazl, the Defender being convs ed 
: for Spuilzie of certain of the Purſuers' Goods, which were libelted, toche in 
the Defendersown Houſe :' The Zords Fond no Aion of Spuilzie could. be 
Suſtained: for the: Goods which were libetled, to haye been in the Defenders 
own Houſe: -albeic the ſame 'pertained ro the Parſuer, but that the; Purſuer 
might purſue for reſtoring and delivery of the Goods to her. Aor, © 


Alter, Be!ſhes, Semple 
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Sempill contra Cunninghame, Evdem die, 
N a Controvention, Jekn Sempil/ againſt Cunninghame, The Lords ſuſtain- 
ed the Purſuit, only founded upun a Charge, givea by the Purſuer to 
the Defender, to find Caution of Law- borrows, albeit no Horning followed 
thereupon: but it was ſuſtained, becauſe the Purſuer Replyed, that before the 
Deed Lybelled, whereupon Controvention was craved, the Defender had 
found Caution conform to the Charge, and he Purſued not the Cautioner, 
but the Principal Party, who was Chargedz which Reply was ſuſtained with 
the Summons, albeit the Lybel was not founded upoh the ſaid AR, but only 
upon the Charge. Actor. Nicolſon. Alter, Cunninghame. Gibſon Clerk. 


Lauder contra Mowat, July 9, 1628. 

N a Suſpenſion Lander againſt Jawes Mowat, the ſaid James being Sheriff- 
|| Clerk of Berwick, was Charged by the ſaid Lander, to Extrafta Decreet; 
obtained in the Court of the Sheriffdom, and the Clerk Suſpending upon 
this Reaſon , that there was never ſuch a Decreetz and producing the 
Proceſs to verifie the ſame, no Minut of any Sentence was to be found, 
inany Part of the Proceſs, and the Charger producing the Laird of Eſt. 
nisbet, who was Sheriff for the time, his Letter to verifie, that he had 
pronounced that Decreet, and which Letter bore the ſame. The Lords, not- 
withſtanding of the Sheriffs Writ, Proporting, that there was a Decreet Pro- 
nunced, and given by him, Suſpended the Letters j#mpliciter, In reſpe& of the 
ſaid Proceſs, which had no ſuch Warrand ; and that the Clerk in his Office, 
ought to have greater Faith with the Proceſs than the Afſertion of the Judge, 
eni non creditur, niſt quantum conitat ex Ais. Actor, Dunlop. Alter, Mowat; 
Haz Clerk, 


La. Maxwel/.contra Tennents, July 10. 1628. 

N a Removing, Lady Maxwel againſt her Tennents, the Defender Alledg= 

ing, that he bruiked the Lands Lybelled by Tollerance, Allowance, or 
Over-tight of the Rentaller, who was Rentalled in the Lands Lybelled by the 
Purſuer, during his Liferime, and who was on Life the time of the Warningz 
this Exception was Found Relevant, albeit the Purfuer Replyed, that bruik- 
ing, withoucany Title, could not defend the Excipients;Tollerance, 4llows- 
ance, or Over-|'ght, not being nomina juris, which could maintain the Exci- 
pients,the ſame being no valid Right z which Keply was not reſpeRed, and the 
ſaid Tollerance, Allowance, or Over-fight was Found by the Lords ought to 
be proven either by Writ, or Oath ofthe gentaller, by whoſe Over-fight and 
Permiſſion, he Alledged that he bruiked , and found it probable after that 
manner, AGors, Doxg/as. Alter. + Hay Clerk, Vid, Fuly 15. 1628, 
betwixt thir ſame Parties. July $. 1628. Dumbar contra Leſly. 


Herries and Cuminghame contra Lindſay, Eodeme die: 

N a Removing, Herreis and Cunninghame again Lindſay, the Lords ſu- 
ſtained the Purſuit upon a Seafin , albeit the ſame was after the Warn- 
ing, ſeing the Seaſin proceeded upon a Charge, given by the Purſuer, to the 
Superior, who was Charged upon a Decreet, recovered by the ſame Purſuer, 
whereby theAuthor of her Right, viz.theHeir of herHuſband,who by herCon- 
tra& of Marriage, was obliged to give her a Liferent-Infeftment,in the Lands 
Lybelled, for not fulfilling whereof he was put to the Horn, and his Superi= 
or upon that Horning, was decerned togive her a Precept of Seaſinz and for 
obedience of the Decreet, the Superior had given the faid Precept, and ſhe 
was Infeft by this Seaſin produced, which was ſuſtained, albeit done after the 
Warning, ſeing the ſame was before Whitſunday, ſubſequent to the Warning, 
and the faids Contra&, Horning, and Decreet, and Charge given to the Supe- 
rior, all preceeded the Warning, _ was reput to be ſufficient Diligence, = 
cc make 
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make the ſubſequent Seaſin, to bedrawn back to the time of the ſaid Diligence, 
which was done in due time, beforethe Warning, as ſaid is. ARor. 0liphazr, 
Alter, Scot Clerk. Vid. March, 25. 1628. L. Bar, July 17. 1628. 
, Drumqubaſ[i. 
, mba Cant contra Edgar, Eodem die. 
Ne Cant purſues Edgar, for payment to theRelitt of umquhile Edward Ed. 
gar,of the third of her umquhile Fiusbands Moveable Goods,the ſaid um- 
quhile Edward beingCautioner tor umquhile Mr, William Maxwell of Carvens, 
to his Creditor, in an Heretable Bond, in the which Bond the ſaid Mr, Wit, 
liam was obliged for his Relief, an4 the ſaid umquhile Edward being compel. 
led, and having payed the Sum, and dicing betore he was Relieved: It was 
Controverted, if that Relief contained in the Heretable Bond ſhould be <ſti= 
mat an Heretable Sum, and ſo pertain to the Heir of the Cautioner or if it 
was Moveable, ſo that the Reli& would have in Law her Third thereof, which 
' theDefender Alledged, could not be found Moveable, ſeing he Alledged, that 
the Reliefwas of the nature of the Bond given to the Creditor, which was Hes 
retable 5 Likeas the Defunct, had in his own Lifetime, obtained Decreet a- 
gainſt the Principal, for whom he was Cautioner and had payed, for Re- 
payment of the Principal Sum, with the by-gone Annualents, and decern- 
ing him to make payment alſo in time-coming of the yearly Annualrent, ay 
and while he were repayed, whereby the ſame pertained tothe Defundts Heir, 
and not to his Executors, who could not have Right to Sums, for which An. 
nualrent was running tobe payed in time.coming, and ſo the Reli& could not 
claim a third thereof 3 Likeas the Defun&, before his deceafe, had madeDavid 
Johnſton Aﬀigney thereto, and to his ſaid Relief, to the «fleCt he might Com- 
priſe the Prinicipal Parties Lands, to the uſe of his Bairns, whereby he had 
Expreſt his own Intention, that he Willed, that the ſaids Sums ſhould be He- 
retablez All which was Repelled,and the ſaid Sums found to be Moveable, ang 
not to pertain tothe Heir, and conſequently, that the Relict had Right toher 
third, wherein the Lords Found, that ſhe was not prejudged by the Afligna- 
tion made by her Husband,and by the Compriſing deduced thereupon by the 
Aſligney, and Infeftment following on the Compriſingy ſcing the ſaid Aſſig- 
nation was made by the Husband on his Leath-bedz at which time, The Lords 
Found, he could do no Deed, neither to his Bairns, or any other, to Pre- 
judge her in her Third of the Moveables;Likeas they Found the faid Reliet to 
be of the Nature of MoveableSums, notwithſtandivg that the principal Bond 
was Heretable, guoad Creditorem, in ſo far that the fame would pertain to his 
Heir, and not to his Executors, and this notwithſtanding of all the Arguments 
above-written : Inthis Proceſs it was alſo Queſtioned, if a Bond bearing this 
Clauſe, was Heretable or not, vis, whereby the Debitor was obliged to pay 
to his Creditor a Sum at a certain Term, asdeſtinat to be laid upon Land for 
Annualrent : And in caſe of failzie, to pay at that Term an hundred pounds 
of Penalty, but he was no ways obliged to pay the Annualrent, by any 
Clauſeof the Bond. This Point wasnot Decided,albeit moſt of the Lords efteem- 
ed the Bond of this Tenor to be Moveable, becauſe the Deſtination to ems 
ploy a Sum for Annualrent, was not thought ſufficient, except according there- 
unto, the Sum had either been employed, or elſe that the Debitor had been 
expreſly obliged in the Bond to pay Annualrent, while the Re-payment there- 
of, Forthis Point Controverted, Yid. November 21. 16:3. L. Kinblathmonth 
March 23. 1624. Hamilton June 21 1626. Murray, whereit 1s found Arreſtable. 
July 10.1629. Wardlaw. Aﬀtor Stuart8& Nairn.Alter, Hope & Peir ſon, Scot Clerk. 
Arbuthnet contra Lighton, July x1. 16328. | 
IT a Spulzie Arbuthnet of Findour;, againſt Lightor,. The Lords ſuſtained the 
Action (' the ſame being reſtricted by the Purſuer to wrongous Fx 
miſton 
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miſſion againſt the Defender, who was Conveened' thefefore ) in reſpe&t he 
had uplifted from the Tennents, Poſlefſors of the Lands, a certain Duty, both 
for Stock,and Teind of the Corns of#hat Cropt,for which theAGion was Pur- 
ſaed, which Receipt of thatYear they Found ſufftcient,to make him anſwerable 
for the true Avail of the Tiends of that year,albeit itwas not Lybelled, that he 
had Set the Lands ſo for Stock and Temd, - any other year, before the year 
Lybelled,but one year alennarly ; And albeit it was Replyed, that the Defend- 
ers Author, who was Heretor of the Lands, the years preceeding this year Ly- 
belled, had been inuſeto Set the ſame to Tennents, fora Duty promiſcuoully 
payed for Stock and Teind, which was probable by Witneſles,albeit the De- 
tender Contended, that it ought only tobe proven by Writ, or by his Oath, 
and that the Purſuer ought to prove, that the Land was in uſe fo to be Set the 


years preceeding the year Controverted, which was Repelled. 4Qor. Gisſon, 
Alter, Mowat, Gibſon Clerk, Vid. March 126. 1627. Gibert Kirkwood. 


La, Collington contra Ja. Haſwell, Eodem die, 
N a Removing, the Lady Collington word p Hafwel}, the Purſuer being. 
Infeft by Sir John Ker in the Lands Lybelled, and having Set back to him,a 
Tack for a Dutie,containingClauſesIrritant, the ſaidSirJob# remaining in Pole(- 
fion, and having payed diverſe years,the Duty of the Back.Tack to the Purſi. 
er, thereafter he Diſpones a part of the Lands to the Defender, who acquir« 
&, and continnes 7 years in real Poſleffion of the Lands; here both Purſu- 
cr andDefenders Infeftments were baſe,and theDefender in reſpe& of hisRight 
albeit Poſterior, yet being many years clad with Real Poſſeſſion, which he 
Alledged, gave him Preference to the Purfuers Right, which was alſo Baſe, 
and never Clad with Real Pofſcſhon, as the Excipients was, conform to the 
105.A& 7. Par.Je.5,whoAlledged that he could not be Removed ſo Summar- 
ly, which Alledgance was Repelled, in refpeR of the Purſuers prior Right, 
which they found Clad with Real Poſleffion, by Setting of the Back»Tack, 
and noivieg the Dutie thereof from his Fackſmen; neither was itreſpeted, 
what the Defender Alledged, that the Heretor, who was both their Author, 
keeping and retaining Rtill the Real Poffefſion of the Land, be was is optima 
fide, to take a Right from him, whom he knew to be Heretor, and was atual 
Poſſeſſor of the Ground, and the Back-Tack Set again by the Purſuer to this 
Author, could not be refpeQed, and allowed,. as Poſſeſſion to. the. Purſuer 
as if he had Set a Tack thereof to a third Perſon, which was Repelled, Ator, 
' Alter. Belſhes. Gibſon Clerk. Vid. Feb.7. 1628. L. Balveny contra Innes. 
July $. 1626, Turnbul, June 23, 1627, MOmillan, - * 


La. Ednem contra the Laird, Eodem die, al , 
i a Poynding of the Ground, Lady Edzem contra the L., Ednewgthe Lady 
being Infeft conform to her Contra& of Marriage by her Huſband, in an 
Annualrent of 3000 merks, to be uplifted out thereof, The Lords Found; 


that ſhe had competent Aion againſt. the Tennents, for Poyndiog ob any of 


the Tennents Goods which'they had on'the Ground, which was afteQed-with 
that Annualrent, and that the faids Goods were in Law ſubjeR and lyable to 
the payment ofthe Antwaltent, ofall Years and Terms preceeding before.the 
Poynding, notwithſtanding that at that time they ſhould be owing; no Farm 
nor Duty to their Maſter,” Heretor of the Land 3: and- albeic_the;Ferms- of 
payment'of the Duties, viz. Twill and Candlemaſs Were not come, ' nor. yet the 


{ Terms, vis, Whitſinday and Martineaſs; Fog the Lords Found , that 
if the Terms were come contained in, the Tnfeftment, of the Annuaalrent, aps 
Poimedfor payment thereof, albeitthe Term of paying of thisDuty:1o bis Mak 
Ker were nivt at that time ”_ yet the Annualrenter might, | ; 

Wt th IF 


inveta 


Pop tilomnie 


. 


338 The Decifronsof the Lords of Seſſion, 1628, 


inveJa & illata within the Ground, as well any Strangers Goods and Gear, as 
the Goods of the Tennents, Labourers of the Ground z to the which payment 
the ſaids Tennents Goods were ſubjeR, aJbeir the Duties payed to their Ma- 
Nter yearly, ſhould not extend tothe half of that,for which their Goods ſhould 
be Poynded 3 and this was found,notwithſtanding of the 36 AG, 5 Parl. Ja. 3. 
which Provides, That the Goods of the Labourers of the Ground ſha. not be Poynd- 
able for their Maſters Debt, for a greater quantity than the gears Duty payable to 
their Maiter : Which AR the Lords Found did extend only,where Poynding 
was deduced againſt the Tennents Goods, for a Moveable Debt, as Sums of 
Money owing by the Maſter to the Creditor, and did not extend to Annual. 
rents claimed by Infeftment, which they found affected the Ground, and all 
the Goods being thereon, to whomſoever they pertained, and for all bygones 
owing to the Poynder, albeit the Tennent were not Debitor to the Maſter,and 
before his Terms were come,if the Terms of paying the Annualrent were paff, 
ARor. Hope & Nicolſon. Alter. Atton & Mowat, Hay Glerk. Yide 26 June, 
& 23 Jul 1628. Betwixt the ſame Parties. 24 March 1626. Gray contra &air- 
niflat, 21 Novemb: 1628. Watſon contra Reid of Aikenhead, 


Dumbar contra Mudie, Eodem die. 

N a Declarator Dumber contra Mudie, the Lords Found, that the Donatar 
who ſought the Declarator upon a Horning againſt the Defender, for not 
taking of a kebel, whom he was Charged to apprehend, by vertue of other 
Letters dire& againſt him for that effe&, as uſe is in ſuch caſes, where the Ma- 
giſtrat or otherOfficers are charged to take Rebels,were not holden to produce 
the ſaids preceeding Letters and Charges, which were the Warrands of the Hor- 
ning, but that it was enough to the Donatar to- produce the Horning, and 
found the ſaid Horning ſufficient; albeit the Defender Alledged,thatthere was 
ho preceeding Letters, to be the Warrand of the ſaid Horning, and ſo that the 
Horning wasnull, which wasRepelled in this place, without prejudice fothePars- 
ty to Reduce thereupon proxt de Jure. This is notDiſcrepant from the Deciſion 
16 January t622,L, Drumlanrig contra L,Cafhogil;except that herea Stranger is 
Donatar, who is not preſumed to have the Writ, which is proper to be kept 
in the hands of the Party Executor of the Charge, and not in a third per. 
ſons hands; and there the Donatar was that ſame perſon, at whoſe Inſtance the 
Charge was Execute, and ſo preſumed to have bis own Letters. AGor. Advo- 
cats & Migill. Alter. Nicolſon. Scot Clerk. Vid. 16 January 162%: Le Drum- 

lanrigcantra L.Carſhogill, 28 Novemb. 1628. Baillie. 


Bennet contra 1urnbull; Fuly 12, 1638, | 
N a Removing Rachel Bennet contra Turnbull, the Defender being Mi« 
nor, the Zords Found no necefity to Warn the Tutors and Curators by 
the Precept of Warning, they being Summoned by the Principal Summons of 
Removing for the Precept is not a Judicial At; and alſo the Defender de+ 
fending uporr a perſonal Contra made by the Purſuers Author, anent the bor- 
"rowing of Money from the Defenders Father, to whom he was Heir, for the 
which he was bound, togive the Defenders Father and his Heirs Security of 
the Lands Libelled, and Diſponed the ſame by the ſaid Contra, (no other 
real Right following) tobe bruiked without any Duty to be payed therefore, in 
place of theAnnualrent of his Money,ay and while theLands wereRedeemed,by 
payment of the Principal Sum, according whereto he and his Father hath been 
in continual Poſſeſſion ofthe Lands thir many years bypaſt 3 which Security 
being of the nature of a Tack, ought to defend him, This Exception wasRe+ 
pelled againſt this Purſuer, who was a ſingular Succeſſor in the Right of the 
Lands. AQor. Taylor, Alter. Belſbes, Hay Clerk. Vid. 17 July 1628. Gechin 
contra Walkinſhaw. ar L. Moriffoun 
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L. Moriftouw contra L, Frendravght, Eodeme die. EST 
N an Aion Moriftozn contra Frendravght, as Heir to his Father; which Fa- 
Ihe was [ntromettorwith the DefendersGood- fir his whole Moveable Goods 
and Gear, and which Good- fir was bound to pay 500 merks, and Moriſtouns 
Father to whom he was Heir, was Cautioner for the faid Good-lir, and the- 
faid Good-fir obliged for his relief, the Bond being Heretable, and conſe- 
quently the Defender being conveened, as repreſenting his Good-fir in man- 
ner foreſaid, viz. by being Heir to his own Father, and his Father being uni- 
verſal Intromettor with his Good-firs Gear immediatly after his deceaſe, for re- 
payment to Moyiitown, who was Heir to the Cautioner, of the ſaid Sum, with 
the Annualrent thereof continually fince his Father payed the famine, and ay 
and while he were re-payed of the Principal Sum. The LordsFound,that thePar- 
ty being conveened ſuper boc wedio,as univerſal Intromettor by the foreſaid pro- 
grels tothe Good-fir, who was Debitor, was ſubje& to pay the Annualrents 
ay and while the Principal Sum were re-payed, and ſuſtained this Aion a- 
gainſt the univerſal Intromettor z albeit the Defencer Alledged, that neither 
an Executor to a DefunR, noran Intromettor could be conveened, for any 
more than that which was adebted by the Defuntt at the time of his deceaſe 3 
and no AQtion can be granted againſt them for any Annualrent, which ſhould 
run for Termsafter the Debitors death 5 which Annualrent running thereafter, 
was only due to be fought from the Heir ofa Defunct, and not from his Exe- 
cutor, or lntromettor with his Goods 3 for it 1s the Creditors own fault, who 
after the deceaſe of his Debitor ſeeks not his Debt, which being timouſly ſought 
immediatly after the DefunQts deceaſe, either will force the Executor or [ntro- 
mettor to pay the juſt Sum,owing by the Debitor at his deceaſe; or if they do 
not, then for their own Ceflation, they may be conveened for the Annual- 
rents thereafter running 5 but if the Creditor ly off, and ſeek not the Execu- 
tor or Intromettor many years thereafter; he cannot claim the Annualrents for 
Terms after the Debitors deceaſe from them, but ſhould feck the ſame from 
the Heir: This Alledgance was Repelled,and the Attion ſuſtained for all theAn- 
nualrents ſince the Defants Srenals from the time ofthe payment made by the 
Cautioner, unto the Term ofpayment, to be miade to him againſt the univer- 
fal Intromettar, who Intrometting ſie titulo, behoved to be efteemed a vici> 
ous Intromettor, and ſo could not have the benehite of an Inventar, which is © 
competent to an Executor: And in this Proceſs, as in all the like Caſes purſu- 
ed againſt Parties, as univerſal Intromettors, The Lords are ay in uſe to Find, 
that one conveened as univerſal Intromettor , if he be proven to have any In- 
tromiſſion with the Defunds Goods, albeit he be not proven to have Intro- 
metted with all, is lyableto pay the Debt for which he is conveened, if he 
cannot purge his Iatromiſſfion, before there be an Executor Confirmed'to 
the Detun&, who may have beneficium Inventarii, for his vicious Intromil- 
ſion produces that <ffe& 3 And this is ordinarly obferved, albeit before the 
Commilſars it be not fo, where more being proven to be Intromettors, every 
one is ſubjeQ pro parte for the Debt,and not one for all. Likeas the Lords thought - 
that an Executor (albeit that, was not the Caſe now controverted)- would be 
ſubjeA in the like , if the Defun&s Goods would extend to ſo mich, and were 
not otherways exhauſtedzFor theLordsthought that aCreditor could not be pre- 
judged of thatAnnualrent, whereof he had lawfully provided himſelf byhisHe. 
retable Security if his Debitor ſhould want anHeir,and baveExecutors or Intro- 
mettors with hisGoods;as was in the ſame caſe, where none wasHeir ta theGood- 
lir, and that the ſame perſon, who in Law ſhould be his Aeir, was Intromet- 
tor z neither was there any Teſtament of his given up,or Executors Cenfirthed;co 
him,(o that the Purſuit was ſuſtained, asſaid is,and theLordsFoundgthar the De-. 
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Defender might yet give up a Teſtament, andthe Debt Libelled being fat} 
ed, he may obtain Exoneration thereby againſt any other Creditor of the 
funds, if there be no more Gear than which would fatisfie his Debt, or if 
there were,by making of the ſame forth-coming to the othey Creditors 3 and 
where the Defender Alledged, that any Intromiffion which his Father had with 
his Good-firs Goods, the ſame was only by buying of the ſame from the De. 
fenders Fathers own younger Brother,who in Law would have been the Goog- 
firs Fxecutor 3 and which younger Brother after the Fathers deceaſe, medle4 
with the whole Goods, and the Defenders Father bought the ſame from him, 
in an open Rouping, in the Houſe where the Good-fir died, and payed the 
price therefore to him, which Deed cannot make him Intromettors And fur. 
ther healfo Alledged, that the Good-firs Eſcheat was gifted to the L. Leſmoiy, 
not only of all Goods,which he then had (the ſame being gifted in H-wo 1599.) 
but alſo'of all Goods which he ſhould acquire, during his remaining Rebel: 
Likeas he died Rebel, and which Gift of that Tenor wasalſodeclared againſt 
the Rebel in foro comtentioſ}ſimo,conform to the which Gitt and Declarator, the 
Defenders Father being then Adminiſtrator to theDefender,he being then an In- 
fant, Intrometted with the ſaids Goods as Eſcheat-goods, in name of the De- 
fender who was made Allgney thereto by the L. Zeſmoir Donatar thereto, as 
faid is3 fo that his ſaid Intromiſſion being by vertue of the ſaid Title, and in 
name, and to the behove of the Defender Aſſigney thereto, and to his Sons 
uſe, the ſame cannot be burdenable to him, Thir Alledgances were Repeh 
led, and the Adtion ſuſtained againſt the Defender, as Heir to his Father, who 
was Intromettor, in reſpe& of this Reply, vis. That the Purſuer offered to 
prove,that the Good-fir remained in Poſlefiion of his whole Goods, notwith- 
ſtanding of the Eſcheat and Declarator, which was in Az#o 1599. to the time 
of his deceaſe, which was in Awro 1612, at the which time 1ummediatly after 
the Good-firs deceafe, the Defenders Father, who was his eldeſt Son, Intro- 
metted therewith, and uſed the ſame at his pleaſure ; and the ſaid Giftand De- 
clarator which was 13 years before the Rebels deceaſe, cannot extend to the 
Goods which were in his Poſleflionat the time of his ſaid deceaſe. This Reply 
was ſuſtained, for Eleiding both the foreſaids Exceptions, which were Repel- 
led m reſpe& thereof. Actor. Nicolſon & Craig, Alter. Advocatur & Oliphant. 


Gibſon Clerk. Yid. 28 June 1632, Dalrymple contra L.Cloſeiurn,8& Penalt Jang- 
ary 1630s Calderwood. 


La, <Maxwell contra her Tennents, Fuly 15, 1628, 
N the Removing Lady Maxwell, whereof mention is made Faly 10, 1628, 
the Purſuer Replying, that he could not clothe himfelf with that Rental, 
becauſe it bore that Proviſion, that if the Rextalltr ſhould put any other in Poſ- 
ſeſſion of the Land, except only himſelf, that then it fhoald be noll ; fo that i 
the Rentallers ſelt were purſued ro Remove, the Rental would not defen 


him, farleſs can it defend this Excipient ; and the Excipieat anſwering, that 


he could not be compelled todiſpute upon that Right, which was notSer to hitm- 
ſelf, but the Rentaller ſhould be Summoned, 'who is nor called in this Proceſs 
betore theRental could be drawn inDiſpuc uponany nulliry,wherero he would 
anſwer ; The Zords, notwithſtanding that the Rentaller was not warned, nor 
ſummoned, Suſtained the foreſaid Reply againſt the Excipient ha DN LNG 


Found ought to Diſpute for maintaining of char Rental, which was rhe Groand | 
of his-Poſleſion, and whereupon he founded'kis Exception, ' Fid, PenulF Fi, , 


nunry 1628, Fahy Stuart, & 5 March 1629, L, Ley, 


Wl: 


- Bannatine Donatar contra * * Fahy 17, 1628, 1-47 


N a Transferritg of a Declarator of the IL, Drumelz3ers Lent EY 1» / 


ance of one BaynetiveDonatar thereto, whereinLitiſconteſtation 
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by the Compearance of a contrary Donatar, who was admitted for his Intereſty 
and a Reply proponed and admitted, torEleiding of an Exception proponed by 
him, which Donatax dying fince Liciſconteſtation, this Proceſs was defired rg 
be transferred in one reprelenting the ſaid Nonatarz to the which Transferring 
the Lords Found no neceſſity, to Summon the principal Party Defender in that 
. Declarator, ſeing he was living, and ſoneeded not to be ſummoned , albeit 
it was Alledged, that the Proceſs wherein he was principal Party, could not 
be moved nor medled in by any judicial Deed, except he were cited thereto: 
This Action being for Procedor, in a Proceſs wherein he was Party principal, 
wherein nothing could be done,except he had been legally cited, this being a 
Diet in the ſame Proceſs : W hich Alledgance was Repelled,and the Transferring 
Suſtained without neceſſity tocite him, ſeing he would be ſummoned atter the 
Transferring by a Wakening, Actor, Stuart, Alter, Scot. Hay Clerk, 


L, Druwquhaſhill contra Cleeland, Eodem die, 

N a Removing the L, Drumquhaſhill againſt Sir Fames Cleelands The Lords 
Suſtained the Warning and Summons,and Proceſs of Removing, albeit that 
at the time of the Warning the Purſuer was not Infeft nor Seaſed, ſeing he was 
Seaſed 40 days before the Term,to the which the Warning was made, which 
Seafin proceeded not upon a Retour, but upon a Precept of Clare Conſtat, gi- 
ven by the Duke of Lenox Superior, and which albeit ic was not of a date an- 
terior to the Warning, yet being 40 days before the Term as ſaid is, was Su« 
ſtained, Acor, Cunninghame, Alter, Gibſon Clerk, Vid, 23 Fuly, 

and 4 Dec, 1628, betwixt theſe ſame Parties, 10 Fuly 1628, Herr, 


Geichen contra Walkenſhaw, Eodems die, 

] N a Suſpenſion Gerchen againſt Walker ſhaw of a Decreet of Removing 5 The 

Lords Found aReaion Relevant toundec upon aContract made betwixt the 
SuſpenJer, to whom the Charger was Heir, or behaved himſelt as Heir, 
by Intomifhon with his Heir ſhip Goods and Gear afrer his deceaſe, and thi 
Sulpender, obli; ing him not ro remove the Detencer from the Houle li- 
belled, until the t:me he payed 50 Pounds then borrewed trom the Suſpender, 
contorm whereunto the Dejunc! entered the Detender in Poſſeſſion, and by 
verrue thereot ſhe yet continues in Poſſe flion, and ought not to Remove until 
her Money be payed, This was Founc Relevant againſt the Charger, who was 
offered ro be proven Heir, ot behaving himſelt as Heir to the ContraRter as ſaid 
is, but it is not admitted againſt a ſingular Succeſſor, Hay Clerk: FYid, 12 Faly 
1628, Bennet contra Turnbul, 


Peacock contra Peacocks, Fuly 18, 1628, : 
Þ* an Aion Peacock againſt Peacocks, the Detenders being two of three Ex- 
; ecutors confirmed to their Father, were purſued for payment of a Sum ow» 
ivg to the Purſuer by their Father, wherein the Lords Found no Proceſs againft 
the two Executors, becauſe the third Executor confirmed with them was dead, 
and who before her deceaſe had receivedPayment of her own whole third pare 
of the Defundts Goods, and fo her part was execute; and therefore the Lords 
Found, that no Proceſs could be granted againſt the reſt of the Executors, until 
fome perſon were conyeened to repreſent the Executor deceaſed, except the 
Purſuer would Reply. that theExecutors ſurviving who were conveened, had in- 
trometted with as much of the Defunts Goods, as would fatisfie the Debt ac- 
Claimed, which being Replyed, the Zords would Suſtain the Proceſs againſt the 
' Executors living for the whole Debt, Actor, Stuar# Alter. - HayCleak. 

Vid. 13 Faly 1625, CAitkin contra Ewart, & 13 Fanwary 1625, Mimichact, 


 L. Zugton contra Someruel, Fodem die, _ __ , | 

| þ an AQtion L, Zugtoun againſt Hugh Somervel of Drum,forRemoving from! 
aRigg of Land, which L»gtenn Alledged to be part and pertinent of his 
Ccc 4 Lands 
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Lands of Gilmertoun, wherein he was Heretably Infefr, and that the ſame wg 
ſo bruiked by him and his Predecefſorsypaſt memory of Man,and poſleſt by them 
peaceably ; and the Defender Alledging, that he was Infgft in another part of 
the Lands of Gilmertown Heretably, whereof the Rigg libelled was part and 
pertinent, and which was ſo poſſeſt by him and his Predeceſſors, paſt memory of 
Man. - The Purſuer was Preferred in his Reply, and the Detenders Exception 
Repelled ; but it would appear,that the Purſuer ought to have condeſcended 
how he loſt his Poſlefſion, and after what manner the Defender apprehenced 


the ſame, and both Parties ought to have been urged to Diſpute, and make 
theſe Points clear, ARor, Stuart, Alter, Scot Clerk, 


Lo. Borthwick, &c, contra Hilſtain, &c, Fuly 22, 1628, 

N a Suſpenſion Lord Borthwick and Walter Hay againſt Hjlſtain and Smith, 
[| where two Creditors had Compryſed the Lands of their common Debitor, 
and had Charged the Lord Borthwick Superior of the Lands,to enter them 
both, and the Creditor who was prior in Compryſing and Diligence Alledg. 
ing, that he only ought to be received by the Superior, in reſpeR of his ſaid 
Diligence, and the other contending, that the Superior ought to receive him 
alſo, The Lords Found,that the Superior ought ro receive both the Compry- 
ſers, without prejudice to them in their ewn time and place, to diſpute which of 
their Rights ſhould be preferred to others:for the Zords Declared that the Su- 
periors receiving of them both at one time, now conform to this Ordinance, 
thould not prejudge any of the Compryſers in the juſt advantage, which the 
priority of Diligence might give to the one before the other y which priority 
ſhould nor be prejudged by this receiving of the laſt, as ſoon in his Entry by 
the Superior,as the fiſt ; and as concerning the Duty to be payed to the Supe- 
rior, becauſe it was queſtioned, it both the Compryſers,and each one of them, 
ſhould pay a years Duty of the Land to the Superior, or that one years Duty 
ſhould only be payed,and by which of the two the ſame ſhuuld be payed. The 
Lords decided not that point that day : but thereatter upon the 26 of Fuly 
1628 in this ſame Cauſe, this point being heard, and conſidered, they Found, 
that the Superior ought to have one years Duty trom all the Compryſers, or 
any of them, who moſt truſted to his Compryling ; which years Duty, ſo to 
be payed by the Compryſer to the Superior, the Zords Found in the like Caſes 
inall timecoming, ſhould be repayed again to the Payer, if his Right ſhall be 
rejected,andanother Preferred to him, he who ſhall be Preferted,and by whom 
he ſhall be excluded ſhall reimburſe him, Aor. Hay, Alter, Gibſon 

Clerk, Yid, 11 March 1628, L, Kilkerren contra Cowper. 


L. Drumquhaſbill contra Cleeland, Fuly 23, 1628, 
N the Removing Laird of Drumquhaſhill againſt Cleeland, mentioned 17 
Fuly 1628 ; The Lords Found the Exception Relevant againſt the Warn- 
ing, that the ſame was null, becauſe it was not Execute at the Paroch Kirk 
where the Lands lay, inſo far as the Teind-ſheaves, and other Teinds, both 
Parſonage and V icarage of the faids Lands, are payed to the Parſon of the Kirk 
of - to whom the ſame pertains, and are no,ways payed to the Titus 
lar of the Kirk,where the Warning is Execute,and that he hath no Right there- 
to, whereby the (aids Lands muſt be found to ly in that Paroch, where they pay 
their Teinds,. and conſequently the Warning not being Execute there, muſt 
be null ; which Alledgance was Found Relevant, notwithſtanding of the Re- 
ply, bearing, that the Indwallers of the Lands libelled, have had continual Res 
pair, paſt memory of Man, and went to the Kirk where the Warning was Execote, 
end hears continually the Ward and Preaching there, and receives Baptiſm and 
the Lords Supper, and Marriage there, and their Dead are Buried in the So” 
| ph 


bs © EY 
» ah 


T he Deciſions ofthe Lords of Seſſon, 1628. ,2923 


yard there, fo that they muſt be repute Parochioneis there ;. and the Warn- 
ing at theKitk being ordained, that the Perſons warned get knowlecgethereof, 
that was the ſureſt way to make it come to their mcjghns it being done ar 
the part where they only reſort, which was Repelled, an this Qualification 
not reſpected to ſuſtain the Warning, 


| La, Ednem contra the Laird, Fodem die, 

N an AQion for Poynding of the Ground Lady E4nem, mentioned 11 Fly 
[| 1628; The Lords Found, that a Seafin of an Annualrent, taken at any 
part of the Barony, out of which the Annualrent is Diſponed to be uplifted, 
where all the Lands of the Barony lyes contigue, doth affeR all the Lands and 
others belonging to the Barony, the ſame lying contigue as ſaid is - albeit the 
ſaid Seafin be nqt taken at the place, deſtinate and appointed for taking of 
Seafin in the Charter and Evidents ot that Barony, made and granted to him, 
who is the Granter of the Annualrent , and there being Exception proponed, 
that the Defenders had a Tack of the Lands Set tor an onerous Cauſe by him, 
who was the Purſuers Author, and betore the Purſuers Right, whereby they 
Alledged, that the Ground could not be poynded for any more at the Purſuers 
inſtance, but for the Duty of their Tack, ſeing conform to their Tack they 
were in Poſſeſſion of the Land, divers years before the deceaſe of the Setter, 
and had payed the Tack-duty to the Setter, and had reported his Diſcharge 
thereon : This Exception was Found Relevant, notwithſtanding of this Reply, 
that the Purſuers Seafin was given for Implement of her Contra& of Marriage 
and was ſo the more tavourable,and the ſame was more real than a Tack, which 
Tack could not maintain the Excipients, except it had been clad with Poſleſ- 
fion belore her Seafin, for her Husbands Poſſeſſion was her Poſſeffion, and no 
ſubſequent Poſſeſſion of the Tack(-man atter her Right,could make the Tack 
to ſubſiſt againſt her z which Reply was Repelled, and the Tack Suſtained, be- 
ing Set for an onerous Cauſe to lawtul Creditors,and before her Seafin 5 which 
+ Tack being clad with Poſſeſſion in the Setters lite-time, albeit not before the 
Purſuers Right,was found ſufficientzand Found that the Defenders needed not 
to alledgePoſleſſion before her Righr,and fo the (aid Exception was adm.tted, 
Vid, 17 Nov,1627, & 16 Nov,1630,L.Clackmannan, 15 Dec,1630,Stitling, 


Stirling contra Panter & Ogilvie, July 25; 1628. 
N a ReduQiion betwixt Stirling contra Panter and Ogilvie, for Redncing of 
an Infeftment, in reſped of a preceeding Inhibition; the Defender 41ledg- 
ing the Inhibition to be null, becaufe the Dwelling-Place of the Party Pro- 
hibited to Annailzie,whereat the Inhibition was Execut, was within a Regality, 
where conform to the 264 AQ, 15. Pare Ja,6, The ſame ſhould be Execut at 
the Head-Burgh of the Regality ; Likeas the ſame ſhould be Regiſtratin the 
Regiſters of that Regality, and this Inhibition isneither Execute, nor Regi- 
ſtrat there, but only at the Mercat-Croſs of the Head-Burgh of the Sheriffdom, 
and Regiltrat in the Sheriff-Clerk's Books, This Alledgance was Repelled,and 
the nullicy foreſaid was Found, oughtnotto be received, by way of Excepti- 
on, but was Reſerved to the Party, to be purſued by way of Ordinar Action 
of Reduction, prout de jure 3 And thereafter the Defender Alledging Impro- 
bation of the Inhibition, which being found Relevant, the Purſuer Alledged, 
that ſeing Improbation was thelaſt Exception, which excluded the proponing 
of any other Defence, therefore he Alledged, that the Defender could not 
thereafter be heard, to return to purſue any Action of Nullity againſt the 
Writ. The Lords Found, that notwithſtanding the Improbation, he'might 
thereafter purſue the Nullity, ſeing the ſame Nullity being in this ſame Proceſs 
proponed by way of Exception, and [0 not tobe admiſlable in this Place | 
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by way of Exception, but reſerved by way of Action, the Party ought notto 
be prejudged, to ofiſt thereon in an ordinary Purſuit, albeit the Purſuer 
Contended, that the ſaid Improbation ſhould either alſo be reſerved by way 
of Aion, and not proponed in this Place; orelſe if the Defender would pro. 
pone the ſame here by way of Exception,that thereby he did prejudge himſelf, 
and could not þ wand- th return to Burſa: upon the Nullity thereof, which was 
Repelled. This Deciſion was ſtopped, and the Cauſe ordained to be heard 
over again, and the ſame being Reaſoned, July wit. 1628. The Nullity for- 
faid was received by way of Exception,and admitted to the Excipients Pro- 
bation, Aftor. Advocatae Hope & Nicolſon, Alter. Stuart. Gibſon Clerk. Yid, Decem, 
14. 1621 E. of Winton,Jas, 29. 1629. betwixt thir Parties. The like done in a 
Declarator, Mr. <Alexander Burnet contra Ladie Bonitoun, of her Literent- E(. 
cheat, March 10.1637. where ſhe firſt proponinga Nullity againſt theHorning, ez, 
That ſhe dwelt within another Sheriffdom, than at the Head-Burgh, whereof 
by the Horning ſhe was Denunced, which was Repelled hoc loco, and reſery- 
| Ed to herto Reduce thereupon : and ſhe thereafter proponing . Improbation, 
The Lords Found this Alledgance of Improbation ſhould not prejudge her, to 
purſue ReduGtion, upon the ground of Nullity, which was proponed by her, 
and was Found not admiſſable, in this place, by way of Exception againſt 
bis Purſuit, 


Reull contra L. Aiton, July 26. 16:8. 
N an Adcionto make Arreſted Goods torth-coming, Rexelt contra L. Aitor, 
and his Tennents, who were conveened to make the Farms adebted 
by them to their Mafter, forth-coming to him, as Arreſted in their hands 
at his Inftance, for fatisfation of a Sum contained in a Decreet, obtained 
by him againſt their ſaid Maſter, and one who was made Afligney to 
the L: <Aitons Liferent, by the Donatar thereto,and in and to the Decreet of 
General Declarator obtained by the Donatar thereupon, Compearing and Ad- 
mitted in this Proceſs, for his entrefs, and which Afhigney having raiſed a ſpecial 
Declarator againſt theſe ſameDefenders,for payment to him of thir ſameTerms 
Lybelled 5 In-reſpet whereof, he Alledged, that he ought to be Prefer. 
red to the Creditor Purſuer, and the Purſuer proponing ſundry Arguments of 
Simulation againſt the ſaid Gift,and the Aſhgney Anſwering, that they could not 
be received againſt him the Aſſigney, albeit they might be received againſt the” 
Donatars ſelf, if he had not been denuded, ſcing any Simulation betwixt the 
Donatar and the Rebel, whereof the 4fſigney was not Partner, could nat be 
now obtruded to the faidAfligney. The Lords Found,feing the Purſuer had Ar- 
reſted the ſaids Farms Lybelled, before the Donatar was denuded thereof by 
this Aﬀignation Excepted upon, that whatſoever Alledgance of Simulation 
could have excluded the Donatars felf, after the laying on of the Arreſtment 
by the Purſuer, if the Donatars ſelf were Compearing, and not denuded, the 
ſame oughtto be received, now in the like-manner, againſt the Aﬀigney con- 
ſticute, after the Arreſtment. AQor. Alter. Belſhes. Hoy Clerk. 
Vid. Decem, 10, 1623. Douglas contra John Bel(hes. 


L. Wardis contra L. Dinkintie, Eodem die. 

TY L. of Ward#s purſues the L, Dinkintie for the Aſtrited Multars of 

his Lands, in the which Multars Wards was Infeft, and the Defender 
proponing a Nullity 5 mr the Purſuers Infeftment, the ſame being of Lands 
of the Abbacy of Lindors, fince the Annaxation whereof to the Crown, there 
wasno Diflolution made before the PurſuersInfeftment, without which had 
preceeded, the Purſuers Infeftment could not be found valid, the ſame being 
granted ſince the Annexation : this Nullity of not Diſſolution was not _"_—_ 
agai 
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againſt this Infeftment hoc ordine, Becauſe it was offered to be proven, that the 
ſame was Clad with real P:fſ:thon thir x5. years by- gone, and becauſe there 
was three [nteftments ſtanding in the Perſoiis of three of the Purſuers Authors, 
which the Lords Found could not betaken away ſo Summarly, by Exception 
in this Judgment, tending to continue a Poſſeſhon, and not to acquire anew 
Poſſeſſion,but they reſerved Attion upon that Nullity to the Excipient, as ac« 
cords: Actor, & Davidſon, Alter. Advocatus. Gibſon Clerk. | 
Mzucheljon contra Ker, Eodem die, | 
N this AGtion two Compriſers, who were both Infeft in the Lands, 
contending for the Mails and Dutics thereof , and having conveened 
the Tennent thereforez and the laſt Compriſer proponing Nullity of the 
other Partics Compriſing and Infeitment, albeit prior to his, which Nullity, 
the Lords Finding, was receivable, etiam hoc ordine, without ReduRion, where 
none of theParties Alledged Poficfion,thereby to cl1im the Benefit of aPofſeſſor 
Judgment,but were in preſent Diſput for the Poſleſſon, that by vertue of their 
Rights he having the beſtRight might be Authorized to Poſlets, whereby the 
Party againſt whom the Nullity was proponed, was forced to 4lledge Poſlefh- 
on by vertue of his Right, and conſequently that the Nullity could not be 
received, but by wayot Adion, which Poſl« fon he qualified, in fo far as the 
Tennent conveened bruiked the Land by his tolerance, 29. That the Ten- 
nent,and the ſaid Compriſcr verbally agreed together,to pay to the ſaid Com- 
priſer twenty (hill:ng yearly for the faids Lands, and which Duty the Ten- 
nent had payed divers years fince hisRight z Neither of theſe Qualifications was 
Found Relevant, viz. Tollerance to bruik, which the Lords Found no Poſ- 
ſcffion in the Compriſers Perſon, neither verbal Setting for twenty ſhilling each 
year of Land eſtimat yearly to 500. Merks, which was tobe ſuſpeted in a Com- 
priſer, who is preſumed in Law, it he had not Intended Fraud and Prejudice to 
other Creditors, would not have Set the Land fo far within the worth, and fo 
the Nulliry was received, by way of Exception, notwithſtanding of the fore- 
ſaid Anſwer, and Cualification of Poſſcfſion, Ator. Craig. Altcr, 
Gibſon Clerk FYid. Feb. 24. 1627. Andrew Lows. Feb, 1,.1632. Blaus con- 
tra Wim abam. | 


Martin contra Birſs, July Penult. 16:8. 

N a ReduQtion F lory Martin contra Birſs,forReducing of anInfeftment of two 
Aikers of Land inPrefton, the Defender Alledged,that the Purſuers Seafin was 
pull,becauſe it proceeded upon a Retour, whereby ſhe is ſerved Heir to her Fa- 
ther in the LandsLybelled, before the Sheriff of Edinburgh, aibeit theLands lyes 
in the Conſtabulary of Haddington,and fo the Service ſhould have been deduced 
before that Judge, and not being ſo done, the Retour was a 20# ſuo Judice; and 
therefore null ope exceptionis,this lledgance was Repellcd, and the Nullity 
not received hoc loco by way of Exception, ſeing the ſame conſiſted in fa&o, 
and that the Ketuur was not produced in this Proceſs, but only the Seafin, 
which bore no (uchthing of the lying of the Lands, and reſerved Action of 
Reduction again(t the ſaid Retour as accords Agor. Howat. Alter, Hay Clerk, 


Rachelet contra Lawdey, July lt. 1628, wok 

N the Aion of Rachelet contra Lawder,mentioned J»ly4.16 28, TheLordsFound 
that albeit the Charge given tothe Sheriff, to take a Rebel, Execut upon a 
Sanday, was not of Force,to rake the Sheriff lyable to the Creditor, for his diſo- 
beying otthe Charge given that day. Yet it was etieftual to make him lyable to 
theCreAnor,if after that day theRebelwas in the Sheriffy company-upon a week 
day.& within theSheriff 3 rene «4 that the ſaidCharge was given upon 
a Sunday, as ſaid is, was ſufficient to produce that effeR, without any other new, 


Charge, albeit the Party Alledged, that the Charge given that day, was a null 
. Dads Charge 


uy 
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Charge,and ſo could not be effetual toworkany thing, whereon any AR or 
Purſuit might be founded, which was not reſpeQeds8: alſo Found,that the She- 
riff remained obliged to the Creditor, if the Rebel remained in the Sheriff 
Houſe all the night,with the Sheriffs knowledge: for albeit a Magiſtrat cannot 
be Charged in the mght,to take a Rebel, yet he being Charged before, and the 
Rebel being all night in the Sheriffs Houſe, with the Sheriffs knowledge, he 
might have detained him upon the Morrow, and fo obeyed the tenor of the 
Charge, and not doing the ſame, he was lyable to the Party for the Debt. 
Vid. March 12, 1629. Cunninghame contra Sheriff of Stirling, Item Novem, 
19, 1628. James Rat, 


Betſon contra L. (range, November 14 1628. 

N an AQtion of Exhibition-of Writs 8etſo contra L, of Grange, The Lord: 
FounA4, that the Advocats Compearing for the Defender,in that ſame Caule, 
might be uſed by the Purſuer, as Witneſs to prove the Summons, anent the 
Defenders having of theſe Writs Lybelled, and that they ought to Depone 
thereupon, and that it was no comperent ObjeCtion to Repel them a teſtimonio, 
that the Defender was their Client,cui patrecinabartur in bac eadem cauſe, againlk 
whom they could not be compelled to bear Wirneſs,in that which their Client 
had communicated to them in ſecret, and thereby to Publiſh agaiaſt him, and 
tO his prejudice, that which he had either ſpoken, or ſhown to them under 
Truſt, which if they ſhould be ſubje& to do, by compelling them to depone 
upon their Oaths asWitneſses,they could not but incur a great Suſpicion of pre= 
varications and it was deſired, that the Lords would confider the Conſequence 
and Preparative thereof, which tends to force Advocats,to Detect the Secrets 
of their Clients Cauſe, which Alledgance was Repelled, and Found, that they 
ought to beWitneſs; in doing whereof,the Lords Found,that thereby they in- 
curred no Suſpition of Prevaricationz for though they were not holden to de. 
te&t the Secrets of the Cauſe intruſted tothem, which is to be underſtood, a- 
nent theCounſel and adviſe given by them to the Client, for the beſt and moſt 
lawful means of his Defence, and Proſecuting of his Cauſe, yet that thereby 
they could not be fred, of being Witneſs upon any thing Lybelled, and admit- 
ted to Probation againſt their Clients, being Found Relevant by the Judge, 
' conſiſting in their Knowledge, and whereof = there was no other 
means of Probation but by them. Attor. Nicolſon & Lermonth. Alter. Aiton, 
Hay Clerk. 


Cuming contra Caming, Eodem die. . 

N an Aion Cuming againſt Cuming, the Buyer of Land having given a 
Bond to pay the price thereof to the Seller, and which bore the Sum co be 
owing for the price of the Land; and at the date of the faid Obligation, the 
Seller by a Back-bond binding himſelf to the Buyer,to Ratifie the Alienation 
made by him at his perfe& Age, and if he failzies, to pay a great Sum, con- 
tained in' the Back-bond, which exceeded far the price contained in the Buy- 
ers Bond foreſaid, obliged to be payed for the Land; and the Seller thereab- 
ter having made another Affigney tothat Bond, given to him for the price of 
the Land, which was pure and fimple, and affe&ed with no condition y and 
which Afﬀigney having Charged therefore, it was Found, that albeit the Bond, 
Aitigned was pure, yet it was affe&ed with the condition of the Back-bond 
made ofthe fame date; and it was reſpeCted asa part of the faid Alienation, and 
asifit had been infert in the Bond,and was found met the. Aﬀigney,as it would 
have met the Cedentsfelf 3 and feing the Bond made by the Buyer to the Sel- 
ter,which was Afﬀgned;bore to be granted for the price of the Land, It was 
Found, that theBuyer could not be compelled to pay the ſame,before that the 


Aſligney 


JMI 
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Aſſigney ſhould obtain the Cedents Ratification of the Alienation,done by 
the Cedent after his Majority, conform to the Back-bond, or elſe until the time 
he was paſt the age of 25 years, and (o after the years ofhis Reſtitution ; and 
which was ſo Found, albeit the Back-Bond bore no Clauſe, that the Buyer 
ſhould not-pay the price till that were done, but only aſtriged the Seller to 
pay a greater Failzie to the Buyer, if he Ratified not, which was not reſpe&- 
ed as ſaid is; but in the mean time, during the Retention of the Money, the 
Buyer was obliged to pay Profite to the Alſigney yearly, while the Sum were 
payed by him, Actor. Zawtie, Alter, Nicolſon & Neilſon, Hay Clerk. 


Rae contra Dowglaſs, Novemb. 19. 1628, 

N this Proceſs , Charges being Execute by a Creditor againſt two 
Baillies, Deputes of a Regality , which being Suſpended by one, upon 
this Reaſon that the Charge and Execution bore not, that a Copy was deli- 
vered to him who Suſpended ; this Reaſon was not ſuſtained, becauſe the Exe- 
cution bore, That both the Baillies were ſtanding together, and the Rebel in thtir 
company with them then, when Charged perſonally to take the Rebel at the Cre- 
ditors inſtance, and that a Copy was delivered to one of the Baillies for bimſeif,and 
for the other Baillie, they being then both preſent together 5 which Execution was 
found ſufficient, albeit a Copy was not delivered to each of them, and the 
Letters were found orderly proceeded againſt both, they being conjunct 1n the 
Office, and being both preſent together. Aﬀor. Belſhes. Alter. Scot 
Clerk, Yid., Olt, July 1628. Rachelet contra Lawder. aud the other Caſes there. 


This ſame day,in this ſame Proceſs, betwixt thir ſame Partiesza Charge given 
to the Baillics to take the Rebel, Execute upon a Sunday, was not ſuſtained, 
and the Magiſtrat found needed not to obey that Charge 5 But be- 
cauſe it was Replyed by the Charger, that the Rebel was thereafter upon other 
lawful days fince the day of that Charge,in the company of the Baillies now 
Charged within ſome part of we) x9 ye and which was referred to the 
Baillies Oathz This Reply was ſuſtained, to tortifie the ſaid Charge z which 
although it was not of that force, being Execute upon a Sunday, that might 
compel the Baillies to give obedience on that day, yet that was found ſuffici- 
ent to make him lyable in Law, for his accompanying with the Rebel thereafter 
within his Juriſdiction, and then not doing his duty to take him, which was 
admitted, bcing referred to his Oathz And the Lords declared, if he ſhoyld 
Depone and Declare by his ſaid Oath,that at that time he accompanied with 
the Rebel, he had not power then to take him, as if he had been been better 
Horſed, or more people with him, or that being in the Fields the Baillie was 
alone, or ſach like ocher conſiderable Circumſtances 3 That the Lords would 
at the Adviſing of the Cauſe and Oath have regard thereto,and confider if the 
Defender had probability of excuſe, for not taking the Rebel. 


Weſtown contra Stuayt, Novemb.-20. 1628. 

Declarator of Liferent being ſought upon a Gift granted at Court,. and 
Superſcribed with the Kings own hand there,wherein there was no ſpeci- 
al mention made of any Horning, bearing tbe Rebel to be put to the Horn for 
whatſomever Caufe preceeding, The Lords Found no Declarator could pals 
upenthat Gift, wherein no ſpecial Horning was inſerc, albeit the Summons 
Declarator was Libelled upon a ſpecial Horning , which preceeded the 
Giftyear and day, and which the Purſuer produced, and whereto he reſtrit- 
ed his Gift, asif the ſame had been inſert ſpecially therein, and which he Al- 
ledged was ſufficient, ſeing there was no contrair Donatar, and that the 
Kings Officers quarrelled not the ſame, and that it was obtained at Courr, 
where the ignorance of that oniiſfion is excuſablez and that the Dorarar js 
| Ddd 3 | content 
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content to pay the Debt of that Horning produced, notwithſtanding whereof 
no Proceſs was found upon that Gift, wherein no ſpecial cauſe of Rebellion by 
a ſpecial Horning was expreſt, Actor, Burnet, Alter. Gibjon Clerk, 


Watſon contra Reid, Novemb. 21. 1628. 

N a Spuilzie Watſor contra Reid of Aikenhead, an Exception of Poynding 
was ſuſtained, deduced upon a Decreet, Decerning the Ground to be 
Poynded for an Annualrent, wherewith the Land was burdened; and the ſaid 
Decreet was ſuſtained, albeit the Heretor of the Land, and alſo that the Ten- 
nents of the Lands, againſt whom the Sentence was given, were all dead the 
time of the Executing of the Sentence, by Poynding, which was not found 
to be an impediment tothe Execution thereof,ſeingSentencesof that kind are 
Reall &- afficiunt fundum, and may be lawfully Execute againſt the ſame, 
whoever be the Heretor of the Land, and whoſoever be Poſleſſor thereof, 
without any new Sentence,ſo long as the Party Obtainer of the Sentence lives, 
Alſo the Lords Found, that the Tennents Goods may be Poynded by the An- 


nualrenter for more than was owing to his Maſter by him, and for more than, 


the Duty which he pays for the Land, notwithſtanding of the AG of Parlia» 
ment Je 3, which was found to have. place only where the Tennent may 
be diſtreſt for his Maſters Moveable Debts,and not to concern Uebts and Burs 
dens wherewith Lands are really affe&ed , for it the Maſter ſhould collude 
with the Tennent, or otherways Set the ſame to him for a ſmall Duty, the 
Annualrenter might greatly be prejudged thereby, that he could not Poynd 
the Tennents Goods tor more than that ſmall Duty 3 and it was not reſpeRed, 
which wasAnſwered,that theAnnualrenter mightCompriſe the Herctable Right 
ofthe Lands, which was more equitable than that the poor Tennent, or La. 
bourer of the Ground, ſhould be diftreſt therefore 3 notwithſtanding whereof 
the Poynding was ſuſtained, but here it tended to purge a Spuilzie, ARor. 
Rollock, Alter. Gibſon Clerk. Yid, Olt. June 1624. Keir contra Hep- 
bury, for the laſt part ofthis Deciſion, 11 Fuly 1628. La. Ednem. 22 Noverb, 
1628, Betwixt thir ſame Parties. 


Lockie contra Baillies of Glaſgow, Eodem die, 

I an Actionagainſt the Magiſtratsto pay the Debt, becauſe theDebitor be- 

ing Incarcerat intheir Ward eſcaped, The Lords Found an Exception 
Relevant to produce Liberation to the Magiſtrats, viz. That the Debitor by 
Inffruments of Iron in the night time, broke up the Lintel ofthe Window in 
the Priſon-houſe where he was detained, and eſcaped thereat, which was a 
caſe like to caſis fortuitme, for which they cannot be anſwerable, neither can 
be in culpa thereby , ſpecially ſeing that ſame night of his eſcape, the Magi'trats 
ſought him in all the parts of the Town,and upon the morrow, and the next 
day thereafter ſearched and ſought him through the Countrey 3 which manner 
of eſcaping and diligence done immediatly thereafter, was found Relevant to 
liberat the Magiſtrats, ſeing it was not Alledged, that either the Magiſtrats, or 
any of the Under. Officers,orKeepers of the Goal were acceſſory to the eſcape. 
Actor. Lawtie, Alter. Aiton & Cunninghame, Hay Clerk. Vid. 6 July 1631. 
Town of Perth. | 


| Bruce contra Byuce, Eodeme die. 
I* an Ejection Brace againſt Maſter Robert Bruce, who being Purſued at thein® 
{tance of one as Mailler to another 3 The Lords ſuſtained the Aion, and 
the Purſuers Title as Mailler was ſuſtained to produce that Adion, albeit the 
perſon to whomthe Purſuer condeſcended himſelf tobe Mailler, had no Right 
tothe Landsout of which he was EjeRed zand albeit he to whom he was Mail- 
ler was Decerned to Remove at the inſtance of that Defender, who was con- 


veened 


UM 
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veened as EjeRtor, which Decreet was given againſt the Tennents alſo, who 
were Poſlefſors of the Lands, after whoſe Removing, for obedience of the 
Sentence, the Purſuer Intruded himfelt in the void Poſſeſſion viciouſly, fo 
that ke could not thereby have Afton of EjeQion, ſeing he himſelf might be 
conveened as ſucceeding in the Yicez notwithſtanding whereof the EjeGion was 
ſuſtained, for the Lords Found, that the Purſuer being once Poſleſlor five Ju- 
re, ſive non, the Defender could not at his own hand, without Order of Law, 
put him from that Poſlefſion, nor enter thereto, but by Warrand of Law, al- 
beit the perſon to whom the Purſuer was Mailer, was Decerned to Remove at 
the Defenders inſtance. Actor. Advocatus & Belſhes. Alter. Nicolſon & Chaip- 
Hay Clerk. 7 id. Olt, January 1628. Naſmith contra Hume, 26 Novemb. 1628. 
Betwixt thir ſame Parties. 13 January 1629, Roſs contra Butler, Penult Fanua- 
ry 1624. Greenlaw in Leith, 


Watſon contra Reid, November 22, 1628: 

N the foreſaid Action of Watſon againſt Reid of Aikenhead, mentioned 21 
November 1628, it being Replyed, thar the Poynding could not be Su- 
ſtained to purge theSpuilzie, becauſe theGoodslibelled werePleugh- Goods, 

and that the Purſuer had then other Goods poyndable condeſcended upon, con= 
form to the AR of Pailiament Fames 4, anno 1483 ; ani the Detender Du- 
plying, that betore the Poynding, the Purſuers Bear- Land was compleartly til- 
ed, iowen and harrowed, fo that rhe time of Labouring ceaſed, and ſo that the 
A of Parliament had no place in this Caſe, This Duply and the Poynding 
was Suſtained, notwithſtanding of the Reply and AR ot Parliament, and not» 
withſtanding that the Purſuers Summons and Reply bore and expreſt, & thePur- 
ſuer offered to prove that the Goods were taken away that ſame day,immediat- 
ly when they were looſed out of the Pleugh, being the 10 of May ; which was 
not reſpeted, tor the Lords Found that they might lawfully be Poynded that 
ſame day after the Ploughing, it that ſame day before they were Poynded the 
Labouring was Outred, neither was it reſpeRed, that the Purſuer might haye 
had Faxchin to Till atter the Bear-Seed was ended. 7id, 15 Novem, 1627, 
Gu:llan contra Dunmoor, 
Clapperton contra Hume, Eodem die, 

N an Action of Removing at the inſtance of one Clapperton,the Compry< 
|| ter of the Land, the Relic of the Husband from whoſe Heir the Land 
was Comp: yied,compearing tor her Intereft, and being admitted, and defending 
by veirue ot a Seaſia of the Lands given to her by herHusband, whichSeafin bore 
to be given to her intuitu matrimonit ; likeas thereafter they were married, 
and conform whereunto ſhe was in Poſſeſſion of the Land divers years preceeding 
the Watning immediatly : This Exception, and the ſaid Seafin was Suſtained, 
being clad with Pofleflion, to exclude the Compryſer z albeit he Replyed,that 
' it was a naked Seafin, without any Adminicle or Warrant, for that Word 
bearing, to be given intuitu matrimonis, was only aſſertio Notsrii, which could 
not have reſp«& againſt the Compryſer who was finguler Succeſlor, although 
it might have Faith againſt the Giver and Granter, and his Heirs; and the Poſ- 
{con of rwo years immediatly before the Warning ought likewiſe to have no 
force, being but lately acquired to her by ſome Gollyfton or Conſent, either 
of the Tennent or of the Heretor, from whom he hath ſenſine Compryſed,there 
being maay years interveening fince her Hucbands deceaſe, who died 14 years 
betore the Compryſing, during which whole ſpace the acquired no Poſſeſhon 
until theſe two late years before his Warning, and which Poſſeſſion could nor 
be qualified co be acquired by her via jurg, any Legal Deed done by her up- 
on her Right to recovet Poſſeſſion, notwithſtancing whereof, this Seaſig was 
Suſtained in this Poſſeſſory Judgment,albeit having no other Warrant bur the 
laid late Poſſeflion, and albeit acquired by her without Order or Proceſs of 
Ddd 4 | Law, 
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Law, and long after her Husbands deceaſe, - Actor, Belſhes. Alter. 
Gibſon Clerk, FYid. 23 March 1622,Scot of Hayning contra Bonnitoun, whete 
ſome contrary thing is done. 


Goodlet contra Adamſon, Eodemi die. | 

N an Aion Goodlet againſt Adamſon, one being conveened as Heir to his 
I Father, and for verifying him to be Heir, a Sentence and Ward of Court of 
the Town of Glaſgow being produced, whereby he was recognoſced in their 
Court by Teſtimony of Witneſſes,to be eldeſt Son and Heir to the Defune, 
this AR was found not to prove him to be Heir, albeit it was uſed to proye 
pa[ſiv? againſt him, ſeing there was no Seaſin following upon the ſaid Ac given 
ro the Defender produced in this Proceſs, for without Seafin had followed 
upon the AR, the ſame alone was Found not to prove, likeas the Defender was 
Minor the time of that At, but that was not the cauſe of the Deciſion, ſeing 
the AR ſtood againſt him, if it had been otherways 1a it ſelf lawful, for ic was 
Alledged that he had then Curators, 


Hill contra Wright, November 25. 1628, 

| by a Removing Hi/ againſt Wright, a Compryſer purſuing Removing from 

the Lands Compryſed, and the Defender Alledging a Right of Wodler of 
the ſame Land,given to him before the Denunciation of the Compryſing by 
him,trom whom the Lands were Compryſed,and Poſlefſion contorm thereto, 
which Right and Poſſeflion, he Alledged was ſufficient ro detend him againſt 
this Removing, albeit the Purſuer was but a fingular Succeſſor to the Granter 
thereof, and albeit the Wodſet was only conſtitute by a Contra, and ſo Pere 
ſonal, and without Charter and Seafin, ſeing the Wodſet was under Rever- 
fion, whereof the benefite might be ſought and uſed by the Purſuer,when he 
pleafed,after the years of the Suſpenfion,contained in the Contract , and alſo. 
that the Contra of Wodl(et provided, that the Party might not redeem for 
eleven years,which was not yet out-run,and whichClauſc heAlledged was of the 
nature of a Tack for that ſpace, and ſo the Security was real for that time: 
Which Alledgance was Repelled, and the Wodſer conſt:trute only by the 
ContraR, albeic having that Clauſe of the Suſpenſion for certain years, was 
found only perſonal, and not to be as a Tack, and ſs not ſufficient to defend 
againſt a Compryſer, or any other ſingular Succeſſor, Actor, Alrer, 
Lawtie, Gibſon Clerk, Yid, 16 Dec. 1629, Hunter contra his Tennents, 


Bruce contra Bruce, November 26, 1628, 

UNtke EjeRion Bruce againſt Bruce, mentioned 21 November 1628, an Ex- 
ception was admitted to Eleid the EjeQion which was Purſued by the Pur- 
ſaer ſuper hoc titulo,as Mailer to another Perſon condeſcended in the Summons, 
to Eleid that Title, viz, that the Purſuer had Taken the Lands libelled,before 
the alledged time of the EjeRion, trom the Excipients ſelf, and ſo became 
Tennent thereof to the Purſuer, whereby he could not purſue as Mailer to a+ 
nother z which Exception was Found Relevant, but Found that it ought to 
be proven ſcripto wel juramento partis ; this was alſo Found Relevant, where 
the Defender Alledged, that the Purſuer had accepted a Tack from the Defen- 
der from eMartinmaſs to Martinmaſs,which immediatly preceeded the rime of 
the Ejetion,which ws Alledged to be in December,before which Martinmaſs, 
which was the iſſue of the Setting, atter the Cropt and Corns was led and win, 
the Purſuer yoluntarly tranſported himſelf, Wife and Family,and Goods where- 
with he laboured the Ground, & omnia inſirumenta fundi, and left the ſame 
void, fo that the Defender in entring to the vacuous Poſſeſſion of his own 
Land, could not be found an Ejefor : This voluntar Removing was-Found 
Relevant alſo,atter the iflue of the ſaid Term of the Tack,albeit there was go 
Warniog 


by 
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Warning made tothePurſuer before to Remove, which Warning was not found 
tobe needful in this Caſe, where the Setting was wade from Martinmas, to 
Martinws, and that Warning could not be made at eMartmmmas, and if it 
thould not have been made while Whitſanday thereafter, if the Land had not 
been Laboured medio tempore, the Defender would have wanted a years Farm, 
wherein the Purſuer, when he Removed,would not have been lyable. In this 
Proceſs, The Lords Found, that no Perſon had entereſt to purſue any Aion 
of Eje&ion, but only the aQual and natural Poſleſsors of the Land, and that 
none could purſue the ſame, for the Deed done to his Tennents, in Ejecting 
of them, but it is competent tothe Maſter for EjeQing of his Servants, Hynds, 
and Cottars ; For the Maſter by them had natural Poſſeſſion, but not by 
the Poſſeſſion of his Tenents.Yid. March 2, 1637,Keith. The like done 19, Juxe | 
1637.in an Ejection, betwixt Crowner Ruthven andGairden,where an Exception 
of voluntar Removing, and tranſporting of the Goods by the Purſuer of that 
EjeQion to another Houle, albeit there recteded no Warning, was found Re- 


levant, to be proven, prot de jure, without necciſity to ptove it ſcripto vel 
juraments. Actor. Stwayt. Hay Clerk. | 


Stirling contra M'phadrick, Eodeme die. 

N a Purſuit, Stirling againſt Mcphadrick, for delivery of fourMears,with four 
Foals yearly, by the ſpace of three Years, or the Prices.thereof lybelled, 
Conform to a Paction made betwixt the Parties, for that effect, when the 
Mears were Delivered, and put by the Purſuer, tothe Defender in Graflirigg 
this was ſuſtained to be proven by Witneſses, and it was not Found neceflar, 
that the Purſuer could be compelled to refer the Summons, or Paction there. 
in contained, to the Parties Oath,albeitthe Action was not purſued, till three 
or four years were paſt, after the Alledged time, of the Paction and delivery 

of the Mears. Actor. Nicolſon, Alter. Gibſon Clerk, 


Bailzie contra Potter, Novem. 28, 1628. | 
N this 4Gion a Magiſtrat being purſued for the Debt, for not tak- 
ing the Rebel, he being Charged for that effe, and he Alledging, that 
the Horning ſhould be produced, which was the Ground of the Charge 
of Caption, and which he Alledged was null. The Lords Found, no neceffity 
to produce the Horning againſt the Rebel, in this Judgment and ARion a- 
ainſt the Magiſtratz but the Defender might produce the Horning him- 
If, as alſofuch ARions needed not to abide Continuation, where the Summons 
has a Priviledge. Actor. eMcgill, Alter. Gibſon. Scot Clerk. Vid. Fuly 11. 
1628, Dumbar, Jwl 


ly 14. 1626. eAdam, Decem. 4. 1628, betwixt thir ſame 
Partics., | 
Borthwick contra Clerk, Eodem die. | 
Fe an Action of Removing by a Compriſer againſt another Compriſ- 
er, who had both Compriſed the Lands of the common Debitor , and 
the Purſuer having firſtCompriſed,b beiog fir{ Infeft, the Defender having de- 
nounced before the Purſuer, after which Denounciation, the common Debi. 
tor having raiſed Suſpenſion of theCharge and Denunciation, during the De- 
pendance whereof the Purſuer Exped and Intented his Compriſing 3 and this 
Suſpenſion being Diſcuſt againſt the Suſpender, which was Alledged by the 
Defender, in this Removing, to have been procured by this Purſuer, by his 
Travel and Expenſes, and by his finding Caution, whereby be was in dolo to 
paſe through bis own Compriſing, whereby the Defenders Denunciation, 
which was firſt made, became extin&, fo that he was forced, after the diſcuſ- 
ys bp the Suſpenfion,to Denunce of new, and fo he was after the Purſuer.;ejwe 


Ale & culpa, que non debes ſibi prodeſſe, This pag was ſuſtained in favors 
ec 


, of 
1 
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of the Defender, the ſecond Compriſer,but that the Suſpenſion was purchaſt 


the Purſuer »# ſupra, that was Found ought to be proven by Writ, ma 
this Purſuers Oath, 


The Kirk of Selkirk contra Stuart, Perult November 1628, 
N this Parſuit, a Stent beg Set down by the Parochin for Repara- 
|| tion of the Kirk, where the Quier is not diftinaly known from 
the reſt of the Body of the Kirk, the Third Part of the Sum Fmpoſed, 
ought to be payed by the Parſon, or his Tack{-man,who medles with the Pag- 
ſonage Teinds, ſcing commonly the Quier is to be reput the Third Part of the 
Kirk; but if the Quier be diftinly known from the reſt of the Kirk, it may 
ſcem tobe reaſonable,that if the Parſon,or his Tackf-man will uphold theQuier, 
that they ought to pay no part ofthe Sum Impofed, and fo it was Found in 
this Proceſs, AQor. tie. Alter, Stuart, Scot Clerk- 


Fa, Livingſton contra L. Baſs, Eodem die, ' 

N this Purfuit, , a Compriſer was found might beſtow Charges for In- 
tertaining of the Houſe, and Dwelling-place, being upon the Coms- 
priſed Lands, for preſerving of them in the ſame Eſtate, wherein they were 
the time of his Compriſing, and alſo for Intertainig the Barns and Byres, 
which were thereupon, alſwel which were upon the principal Mains, as upon 
any other Roums, which were Compriſed, and albeit the faids Roums were 
pofleſſed by the Tennents, and had not been before Laboured by the Heretor; 
and thar he might Beit and Repeazr the Tennents Houfes,the neceffar Expenſes 
whereof, deburſed by the Comprifer, The Lords Found,ought to accreſce to 
the Reverfion, and ſhould be refounded to him; the time of the Redemption 
of the Lands from himz and therefore the Lords Found, that this Order ought 
to betaken in thir, arid the Hhke Caſes, 2X, That a Pre-cognitior, and Ation 
ought to be intended by the Compriſer, for tryal takmg of ttie Eſtate, 
of the Ground and Houſes thereon, principal Dwelling Houſe, Byres, 
Barns, &-c. wherein they were at the time of the Compriſing, and what the 
danger and prejudice is, that may reſult there-through, if they be not re- 
Paired, and if it be neceflar and profitable to the Heretor, froti whom 
the Lands were Compriſed, to repair the fame, that after this tryal 
taken the Lords may interpone their Authority, after they have tryed, and 
found the Reparation neceſlar and uſeful ; after which Sentence rhe Com. 
pryſer may Deburſe the Expenſes, neceſſar to the ſaid Reparation, in theſe 
particulars, which has been fo tryed to be neceſlar, for Beiting, which being 
Beited and Repaired, he may Intent his Action, to hear am {ee it be tryed, 
that he has beſlowed ſuch particular Expenſes condeſcended on,upon the ſaid: 
Reparation,and that to the ſaid Keparation,the ſaid Deburſings were neceſlar, 
and could not be outred without the ſame, and that theſe expenſes ſhould ac- 
creſce to the Reverſion, which Expenſes by tryal and cognition taken by the 
Lords, being Found to be-truely and neceſſarly deburſed, their Sentence is 


Interpofed thereto, ut ſupra.” Actor, Hope. Alter, abſens. Hay Clerk, Fid. Jul 
22, 1526. Moriſon, L, Preiton-grange. 


| Whitfoord contra L, Johnſton, Deecember 2. 1623; 

N .a Removing, Mr. Walter Whitfoord againſt L.,Johnfton,by a Compriſer a« 

| gainſt the Tennents, Poſleflors of the. Compriſed Lands, the Defenders 
Alledging them to be'Tennents to the L, Joh»ſton, to whom they bad: been in 
uſe to pay their Duties, for the Lands Lybelled, diverſe years before the warn- 
ing and. Compriſing, and which L. Johxſton had taken Rental of the Lands 
from the Lo. Herris, from whom the Purſucr had Compriſed the ſanie;at uy 
Tags, | o 
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who braiked the ſame pey tacitam Relocationem,and he was not warned; this Al- 
ledgance was foundRelevant for theTennents,and it was not Found needful to 
alledge,that their ſaid Maſter hadTacks for Terms to run the time of thewarning: 
but albeit his Tack had been expired, he then bruiking, per #acitane Relocationers, 
asit would Defend himſelf in any other Judgment, where he, as Poſſeſſor, was 
. not lawfully Interrupted, ſo it was found, that it ſhould Defend his Ten- 
nents, until he was warned,that he may be heard toDiſpute thereon, albeit the 
L. Jobn#on was not aCtua), nor natural Poſleſſor himſelf, Ator, Leramonth, 
Alter, Cunninghame. Gibſon Clerk, Yid.” March 6, 1632, Lady Zawriſtoun "_ 


Zair contra Ramſay, Eodeme die. | 

N a Purſuit Zair contra Ramſay, for payment of the by-gone Annualrents, 
of a Sum contained in a Bond, which was of this Tenor, that the Debitor 
was obliged to pay, 1000 pounds at the Term in the Bond, and incaſe of fail- 
zic,to pay 100 pounds forAnnualrent and profit thereof, withzoo merks of ex- 
pences, if theCreditor ſhould be compelled to ſeek andCharge for the ſame; this 
Bond was found to be Heretable, and the Debitor was found ſubje& to pay 
the whole by-run Annualrents, yearly fince the Term of payment, albeit the 
Bond bore only theDebitor to be bound to pay one years Profit,and a Penalty, 


and not to pay yearly that Annualrent, fo long asthe Sum was unpayed, Yd. 
Decem. 7. 1627. Porteous contra Veitch. , 


Zyll contra Hepburn, Eodeme die, 

N this Aftion , a Creditor conveening the Executrix to the Debitor, 
who Alledging, that the whole free Goods in the Teſtament were exhauſt- 
ed, by Sentences recovered by other Creditors upon lawful Probation, where- 
of ſhe had made payment. This was not ſuſtained to exclude this Purſuer, and 
to liberat the Execntrix, except ſhe ſhould Alledpe, that theſe other Decreets 
were obtained by the other Creditors againſt her,before the Intenting of this 
Purſuit againſt her, without which was not» bona fide, to have payed 
them after the Purſuers Citation,if the Decreets were recovered ſenfyne, but 
ſhe ought to have Suſpended it upon doublePoynding,that the Purſyers Debt 
might have been diſcuſt, and ſhe either freed thereof by the Notes orthat he 
might have come in with the reſt of the Creditors pro rata. Aor. Craig, Al- 
ter: Mowat. Vid. June 14. 1625. Andrew Couper March 2x, 1628, Elies 

contra the Reli& of Bernard Zindſay ,. & 


Robiſon contra Jameſon, Eodem die, p 

N a Transferring of a Contra betwixt two Parties, whereby the one Sells 
|| ſome Waires to the other, - at the Price contained in the Contratt for ilk 
Stone thereof, and granted him to have received 80 pounds in part of that 
Price : This Contra@ being Regiſtrat, was deſired to be transferred in the Heir 
of him,who was obliged for the Waires,after the ContraRers Deceaſe, and the 
Defender Alledging a Nullity of the ContraR, becauſe it was of a matter for a- 
bove 100 pounds, which thereby was a matter of Importance,and was onlyſub- 
ſcribed by a Nottar before three Witneſſes, againſt the A& of Parliament, 
This Alledgance was Repelled, becauſe the Purfuer reſtriged his Purſuit, to 
have Execution only for the 80, pounds confeſt to be received thereby, for 
the which theLord- ſuſtained thePurſuir, for delivery of als many of the Waires 
ſold by the Contra, as effeired to that Sum, received by the Conception of 

the Contract, and alſo becauſe the Contract was Regiſtrat, 


Pool contra «Moriſon, Eodeme die. | 
A four Purſuing anExecutrix for payment of a particularLegacy of Sheep- 
& skins, Cairſays, and ſome Money adebted to the Teſtamentar by his 
Debitor Deſigned in the Teſtament, and which he gave ſpecial power to the 


_ Eeea Legatar 
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Legatar to ſeek and purſue for himſelf, which Teſtament of the Defun&s bear: 
ing this particular,being Confirmed bythe Executrix, that Debt was not given 
up by her in the Inventar ofthe Defunits Goods, but was omitted to be Con- 
firmed, albeit the Body of the Nomination bearing the Legacy thereof was 
Confirmed, as it proported 3 and the ReliR being purſued by the Legarar for 


payment thereof, it was Found that ſhe was not ſubject to pay the famine, , 


and that her omiſſion could not put her in wala fide, feing it might be omit- 
ted as a deſperat Debt, and her not doing of Diligence was not imputed tq 
her, ſing power was given by the Teſtament to the Legatar to purſue, albeit 
there was 16 years paſt ſince the Defanas deceaſe, during which time no Di- 
ligence was done; but the Zords Found, the Executrix ſhould Confirm the 
particular Legacy, and Eckthe ſame to the Inventar, and make the Legatar 
Afigney thereto, or lend her name to purſue therefore, and that ſhe ſhould 
warrand that Debt from her own Deed, & preftare tantum faFum ſuum, and 
the Legatar ſhould have the Expence of this Purſuit payed to him by the Exe- 
cutrix,off the firſtend of the free Goods and Gear,and that the Executrix was 
no further obliged to any Legatar in the like caſes, viz. in legatis nominuns 
vel corporum e9 ejuſmodi aliis Legatis particularibus & Circumſcriptis, Ator, Ai- 
ton. Alter, Cunninghame. Gibſon Clerk, id. 11 June 1629, Nivine contra Hog, 


| Potter contra Baillie, Decemb. 4. 1628, 
N the Cauſe Potter againſt Baiieqnentioned 28 Novemb. The Lords Found, 
that Magiſtrats in ſuch AQions as thir, when they are moved againſt 
them for payment of the Debt,for difobeying of Charges of Caption, might 
propone nullity of the Horning againſt the Rebel, which was the ground of 
theſe Charges of Caption, ahd that they might deny to obey ſuch Charges u- 
pontheir own hazard; for if the Horning be null, the Zor4s Found, that the 
not ſatisfying of the Command of the Caption could not produce that Aion ; 
and Found that the Defender himſelf might produce the Horning, and oppone 
againſt rheTawfulnefs theredf, albeit the Purſuer ſhould not be urged to the 
produfion thereof; and this Horning was found null, becauſe the Execution 
of the CO that the Party was Charged at his Dwelling-placein Innerneſs, 
aud he was ved at Aberdene ; fo that either the Charge or Denounciati- 
onwas not good, and ſo the Horning fell z neither was it reſpeed, that the 
Charge was Imimat perſonally to the Party apprehended after the Charge, ſe- 
1ng the Intimation was nota Charge, for it bore not a Copy to be delivered ; 
and there was no Probation received anent the Parties dwelling at the time of 
the Charge or Denounciation, but in reſpeR the Horning bore, as is above- 
written, it was Found null in it ſelf, Yd, 28 Novem. 1628, Betwixt the ſame 
Partics, and the Caſes there Cited: 


* ... Logan contra Hunter, Eodeme die. 
N aRenvgs Creditor having a Diſpoſition by ConraQ, containing Pro- 
curatory of xe 7 gs of ſome Land made by his Debitor, and the ſame 
Land being Comprifed by another Creditor to the ſaid Debitor,before any Re- 
ſrgnation was made, according to the ſaid Diſpoſition, and before any Seafin 
was taken thereon, and the Compriſer having alſo obtained a Charter from the 
Superior, . of the Lands containing Precept of Seafin, and accordingly 
he being Seafed before the ſaid Relignation was made by the ſaid other 
Creditor now” Purſuerz and the faid Seafin of the Compryſers not be- 
ing Regiſtrat conform to the AR of Parliament in the Clerk of Regji- 
ſters Books debito tempore, whereby he was forced to take another .new 
Seaſin, beforethe taking whereof, the Creditor who had the firſt Diſpoſition, 
cauſed make Reſignation conform thereto, and thereupon was Infeft before ws 
pros Compriſer 


UMI 
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Compriſer was of new again valiably Seaſed, albeit after the Charter, and pres 
cept of Seaſin, given in favours of the Compriſer, and after the firſt Seaſin 
was taken thereupon, Un. regiſtrat as ſaid is, T his firſt Diſpoſition before the 
Compriſing and Seaſing,conform to the Diſpoſition taken after the Compriſing 
& Charter and Seafin Un-regiſtrat,but before the other valid Seafin,was prefer- 
red,and the ſaid poſterior Seafin given to the Compriſer was Found, could not 
be drawn back to the Compriſing, ſeing the Sealin given conform to the Pro- 
curatory, wasa mid Impedimentthereto,albeit that the SuperiorwasCharged by 
the Compriſer,to receive him before the ufing of theProcuratory,whichCharge 
he Alledged ought to be ſuſtained, as if he had been then Seaſed, which was 
Repelled,ſcing conform to the Charge he obtaineda Precept in due time, and 
it was his own fault who Exped not his Seafin thereon lawfully in due time, 
AQor Sizart & Primeroſe, Alter. Nicolſon & eMcgill, Scot Clerk; 


L. Drumguhaſbill contra Cleland, Eodem die. 
Na Removing L. Dramgqubeſhill contra Sir John Cleland, the Defender de- 
tending bimfelf with a Diſpoſition of the Lands Libelled, from Lodovick 
Duke of Lennox, with Charter and Seafin thereon, and 16 years Poſleſkon 
conform thereto,and that his Author was in Poſleſſion alſo before him. This Ex- 
ception was Repelled, and the Purſuers Reply was admitted, and the Purſuit 
ſuſtained, vis. That he was Infeft by a Precept of Clare Conitat, by the now 
Duke ofLennox,Heir to DukeLodovick,granter of the Excipients Right,which 
Precept is given to him as Heir to hisGoodfir, who was Infeft by umquhile Mat- 
thewEarl of Lennox in theLands Libelled,&that his ſaid Goodfir &Grandfir were * 
in Poſleflion thereof all the days of his Lifetime. This Reply was ſuſtained,ſeing 
the Defender Alledged not, that his Author was Infeft in the Lands; and albeit 
he Alledged fo many years Poſlefſion, and that both Parties Rights flowed from 
one Author,and that he had a ſtanding Infeftment, which could not be taken 
away ſummarly in this Poſſeflor Judgment without ReduRtion , yet the ſame 
was Repelled inthis ſameJudgment,in reſpe& of the Reply, without neceſſity to 
Reduce partibss #t wotatur, 23 July, 1628, Yid. 10 Decemb. 1628, betwixt 
thir Parties, . 


Reid contra Brown, Decemb, 5.1628. 
Ne in the time of his ſickneſs, whereof he ſhortly died, having ſet downand 
Written in his Compt-book,the particularDebts owing by himgone of the 
Creditors to whom he gave up himſelf in the ſaid Compt-book, to be owin 
Io00 Merks, after his deceaſe he conveens the neareſt of Kin to the Defun 
before the Commiſſar of Lanark, to hear and ſee the Hand-writ of the Compt- 
book to be Cognoſced, to have been the proper Hand-writ of the Defun&, 
and that he was his Debitor therein g and upon this Purſuit he obtained Sen- 
tence in that Court, whereupon he having Arreſted ſome Debts of the Des 
tunQs, and y_—_ to make the ſame forthcoming, This Sentence before 
the Commiſfar, Cognoſcing the Hand-writ in that Court was found null, as 
not being a SubjeR proper to that JurisdiQion,and fo it could not be a ground 
of this Action, AQtor. Primeroſe, Alter, R»ſſel. Scot Clerk. 


L. Corsbie contra L. Kilſyth, Eodeme die. 

Supplication given in by the L. -of Corsbie was granted, craving Charges a- 
£\ gainſt the L, of Kilfth, as Heir to his Good-fir, and as he who wascome 
m his Good. firs place inthe Superiority of certain Lands, which Corsbie had 
Compriſed, holden of his Good-fir, and which Compriſing was allowed in 
the Good. firs lifetime, and Charges ordained to be dire againſt him before 
he died, and fince he being deceaſed before the Compriſer was entered, this 
ſummar Charge was ordained tobe granted againſt bis Oye, without wy other 

Ece 3 MR | roceſs, 
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Proceſs, A&ion, or Tryal, if he had ſucceeded to the Right of the Superiori- 
ty; for if he were thereby prejudged in this Charge, the Lords thought thar 
he might Suſpend. Yid. Pennlt July, 1625.Richard Guthrie, & 11 Feb, 162g. 
Frazer of Techmurie. 


Oliphant contra L. Monorgan, Eodems die. 

N a Purſuit upon a Bargain for buying of Lands; one of the Parties 
|| dying beforeany Writ was made, albeit none of the Partics Refiled there. 
from in their lifetimes; and albeit ſome things were done betwixt the Parties, 
in Contemplation of the Bargain, to have! been perfeted, yet Found the Bar- 
gain by the death of any one of the Parties ceaſes, and either Party hathAQion, 
as the Law may yield, againſt thoſe who repreſents the Defung, for reſtoring 
of any thing which their Predeceſſors received from theother, with the Parties 
Intereſt thereby. Actor. Stuart & Aiton, Alter, Nicolſon, Hay Clerk. 


Crichton Sheriff of Nithiſdale contra Wilſon, December 6, 1628: 

N a Suſpenſion of a Decreet given by the Sheriff againſt a Party being cit- 
I ed for Blood, for payment of 50 Pounds as for Un-law, for his Conty- 
macy for not Compearance, was not Suſtained, but the Un-law was mos 
dified to Ten Pounds,and the Decreet ordained to ſtand for that Quantity only, 
ſeing the Penalty which the inferior Judges hath to Infli& for Contuma- 
cy, was Found ought not to exceed that Sum, ARor: Alter, Miller, 
Scot Clerk, Fid. 22 Fuly 1631, Sir Robert Dowglas, and the Caſes there, 


G Lawſon contra La, Boghall, Eodem die, 

[N a Declarator of one Lawſoz a Donatar to a Rebels Eſcheat may by ſpecial 

Declarator, after the Rebels deceaſe, ſeek the Goods which were given 
in Steel-bow by the Rebel to a Tennent of his Lands, and conditioned by the 
Tennent to be rendered again at the Iſh and, End of his faid Tack, to be de- 
clared to pertain to the ſaid Donatar 3 which Purſuit was Suſtained, albeit it 
was Intented divers years before the Iſh of the Tack, before which Iſh the Ten- 
nent could not be purſued for delivery of the ſaid Goods, ſeing this Ation was 
only decleratoria jurirzand alſo Found, that the ſaids Goods came under the com- 
paſs of the Rebels Eſcheat,and did thereby pertain to the Donatar thereof, and 
pertained not to the Heirs and Executors of the Rebel, albeit he was deceaſed 
before the Iſh of the Tack. ARor, Stuart, Alter. Hay Clerk, Vid, 24 
Nov: 1624, Turnbul contra Ker, where ſome different thing is found done, 28 
Fanuary 1642, Patrick Dandas, . 


Maxwell contra L, Minto, Eodems die, 

TY this Purſuit a Decreet given by the Commiſlar in time of Vacance, 

being quarrelled by rhe Suſpender by. way of Suſpenſion , becauſe the 
'Judge had not a Diſpenſarion to fic in that feriot time. : The Decreet not- 
withſtanding was Suſtained, becauſe it was given againſt him compearing, ſo 
that he not proponing the ſame. before Sentence, widebatur conſenſiſſe in ju- 
dicem, and could not now propone that which he then omitted, Actor, Stuart 
& Burnet, Alters Nicolſon 8& Baird, Gibſon Clerk, 


Cranſton contra Cadieſon, Eodem dit. : 
N an Action Suſe againſt Adieſon, a Wife Purſuing her Good- ſon, mar- 
ried on her Daughter, as Intromettor with divers Goods and Beſtial, and 
other Gear pertaining to her, and being in her Poſſeſſion divers years before, 
for rendering'the ſame to her, This Aion was Suftained at the Purſuers in- 
Kance for the ſame, albeit it was Alledged, that ſhe could haye no Intereſt to 
Purſue therefore, ſeing the ſame pertained to her Husband, and was in his 
Poſſeſſion when he died, ſo that the ſame pertained to his Bairns and Execu- 
tors,of whom the Defenders Wife was one, and his Reliet could have no R1 ” 
Je Was ONE, ANG NS ALCUUE CO! 


—  _w— > 


L141 


The Decifont of the Lords of Sefron, 1848, 407 
but to her own part thereof,” which Alledgance was Repdlled, and the Aion 
Suſtained at the Relids inſtance for the wholez in reſpect of the Libel, bearing 
her own Poſſeſſion divers years before the Defenders Intromifion, and ſmce her 
Husbands deceaſe, and that ſhe offered to find Caution to warrand the Defey. 
det at all hands,who might claim Right thereto by her Husbands deceafey whictt 
the Lords Found Relevant, ſeing the Defender was not decerned, nor con- 
Grmed Execntor to the Detundi, Actor, Craig. Alter, Hart, Gibſon Clerk; 
Yid. the Cafe following, | 
Mackie contra Dumbar, December 9, 1628, 

N an AQion Mackie againſt D#mbar, the Executors of a Defun& purſuing 
|| the Intromettors with the Goods and Gear of another Defun&, tor paymenc 
ro them of a Debt owing by that Defan& to him, to whom the Purſuers were 
Executors, and they Alledging, that they had payed the third of that Debe 
r0 the Relict of the Defuncrt,to whom they were Executors,for the which they 
craved Defalcation : This Alledgance was Repelled, and no Defalcation was 
admitted for the Relicts Third,ſeing no Sentence was obtained by the Relict 
againſt them therefore, without which they could not have been compelled to 
pay the ſame, ſeing the Debitor remains only oblig'd to the Executor, and the 
Executor to the Relict in theſe things, which ſhe hath not in Poſſeſſon in het 
own Hands, and the Relict hath her direct Aion againſt the Executors, and 
not againſt the Debitors to her Husband, 74d, the Caſe preceeding, & lt, 
Fanuary 1628, Neſmith, 

Souter contra Fodem dit, 

N an Action Souter againſt Three Tutors given to a Pupil, and accepr- 
ing the Office, every one of them is obliged i» ſoli4um to the Pupil, and 
not each of them for their own part dividendo,and here a Decreet obtained 

by che Minor againſt her threeTutors,albeit neitherby theLibel it was craved, 
nor by the Decreet obtain'd, that they and each of them ſhould pay the whole 
Debt therein-contained, bur they were all threedecerned to pay theSum there- 
in-contained ; In reſpect whereof they Alledged, that the Sum ſhould divide 
amongſt them, albeit it might be granted char each of them was obliged in the 
whole, it they had been ſo purſued, but they being putſued conjunttim, and 
fo Decerned z they Alledged, that the Sentence ſhould divide, which Alled- 
gance was Kepelled, and notwithſtanding that the Decrect bore them all to 
be decerned  'yetit was Found, that the Minor might execute for the whole 
againſt each one of them, and that every one of ther was totally obliged, and 
that the words of the Sentence ſhould work againſt them,as they are obliged in 
Law,of the benefite whereof the Minor was nor prejudgea by the Tenor of the 
forelaid Decreets Actor, Ruſſel, Alter, ' © Gibſon Cletk, FYid, lt. Feb. 
1626, Dowglas, 16 Nov, 1626, Chalmer, $ Match 1628, Mair and Thomſon, 


L. Ley contra Miniſter of Lanark, December 10, 1628, _ 

He Laird of Zey having preſented one to the Preceptory of the Hoſpital 

of St. Eeonards,who ſeeking Letters Conform to that Proviſion and Gifc 

given to him by the Laird of Zey as Patron of that Hoſpital, and the Miniſter 
of Lanark Compeating and Alledging, that he was provided to the ſaid Precep- 
tory by the Kings Majeſty, and had obtained thereupon Letters Conform, by 
vertue whereot he was in Poſſeſſion , likeas his-Predeceflor was-preſented by 
the King, and by vertue thereof he wis alſo in Poſſeſhon, whereby it was e- 
vident that the Righe to preſent was only propet tothe King, and-they heing 
{0 in'Poſſeſſion, no Letrers Conform ought to be granted upon the Laird'of 
£#9s Gitte, This Alledgance was Repelled againſt this Summons,craving Let- 
rets Gontorm, withoue prejudice always of the Detenders Right theteupon, 
wpon the validity whereof, or of the Purſuers Right, The Lords Found ir 
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not proper to diſpute in this Proceſs and Aion of LettersConform,but reſery2 
ed the ſame to be tryed by Suſpenſion or double Poynding, or in any other 
lawful Parſgit proxt de jure, whereto this Decreet ſhould not be prejudicial, 
ARor, Mowat. Alter, Stuart & Sandilands, Gibſon Clerk, Fid, 4 Fuly 162 7, 
Mackenzie, ; 
; L. Drumquhaſhill contra Cleland, Eogdem dies 
N the Aion L, Dr#mquhaſhill againſt Sir Fames Cleland, mentioned the 25 
Fuly 1628, the Purſuer as Inteft in the Lands of Dormendſide upon the 
Duke of Lennox Precept ot Clare Conſtat, as Heir to bis Goodhtir, who was 
Inteft therein, craving Removing, aud the Defender Alledging a Right grant- 
ed to him of the Lands, by umquhile Lodovick Duke of Lennox, to whomthe 
Granter ofthe Purſuers Precept was Heir,and by vertue thereof thirty years in 
Poſſeſſion. ThisException wasRepel'd,notwithſtanding thisPoſſeſſor Judgment, 
in reſpe& of the Reply, made by the Purſuer, that his umquhile Goodfir way 
Infeft by umquhile Matthew Earl of Lennox, and by vertue thereof in Poſlefli. 
on,the time of his deceaſe,and he being received by Precept of Clare Conſtat,ag 
Heir to him, and being alſo Retoured Heir to him,whatſoever Right or Poſſefe 
fion was Acquired by the Defender, ſince his Goodfirs deceaſe, cannot pre 
judge his Right, ſeing the Earl of Lennox was denuded before, by the Right 
granted to his Goodfir, who died in Poſleſſion. This Reply was admitted, albe- 
it the Excipient Alledged, that there was diverſe others condeſcended on by 
him in Poſleſſion of the (aids Lands, diverſe years before the deceaſe of the 
Purſuers Goodfir, and that he Alledged, that in this Poſſefior Judgment, his 
Rights Clad with Poflefſion, ſhould be maintained, while his Kight were 
otherwiſe taken away, in ſome Ordinary Purſuit, which was Repelled, and 
the Purſuer preferred in his Reply, offering to prove that his Goodfir con- 
tinued Poſleſfor to his deceaſe. Yid, Decem, 4. 1628, betwixt thir Parties, 


Huntly contra Hume, December 13, 1628, 

N a Triple Poynding, Huntly againſt Hume and L. of Rerton, the Lands of 
I the common Debitor being Compriſed by a Creditor, -2iz, Remtor, 
and he being Infeft thereupon, before the Term of Whitſarday and before 
the Compriſing, another Creditor having Arreſted upon his Sentence, that 
Terms Duty, owing by the Tennent, Poſleſior of the Land, to the Maſter, 
who was.the common Debitor, the Arreſtment being execut before that Term 
of 7 / bitſunday came, whereat the Debitor was obliged to pay, and while 
the Term was running,the Arreſtment was laid on, and after the Term came. 
he obtained Sentence, decerning that Terms Duty to be made forth-coming, 
whereon the Queſtion being drawn in by the Tennent, if he ſhould be ſubject 
to pay tothe Arreſter, or to the Compriſer. The Lords Found, that the Com- 
priſer being Seaſcd before that Term, ought - to have that Terms Duty ſub- 
ſequent, after his Seafin, and not.the Arreſter, albeitthe Arreſtment was exe. 
cut beforethe Compriſing , whereupon the Seaſin proceeded, ſeing the He- 
retor, who was Debitor, being denuded lawfully of his Right to the Land 
before the Term, by the ſaid Compriſing and Seafin, he had thereby Right to 
the Duties of the Terms ſubſequent, after his Seaſin, after the ſaid Term 
was come, & as theDebitor from whom he Compriſed,could not ſeek thatTerms 
Dutie, no more could the Arreſter, who could not ſeek ihe ſame, but as the 


Farm or Dutie owing to his Debitor, who ceaſed to beHeretor, he being de 


nuded of his Right by Compryſing before the Term, at which he might have 
Craved the Dutie 3 For, albeit the Creditor might lawfully Arreſt beforethe 
Term of Payment came, yet the Arreftment affected not the ſame, to the Ar- 
reſter,”*thathe might ſeek the ſame when the Term came, except at that term 
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the Right thereof then ſubſiſted with him, for whoſe Debtit was Arreſted, 
as if the Terms Duty of Lands, Liferented by any, were Arreſted for the Lifez 
rentars Debt, and that the Liferentar ſhould die before the Term of payment 
of the Arreſted Duty came, quo caſu the Arreſter would get nothing, becauſe 
the Debitors Right became extin&; even ſo in this Caſe, albeit there be great 
difference in thir Caſes, yet ſo it was Found, and for the ſame Reaſon, another. 
Creditor claiming the ſame Duty, by vertue of an Afſignation made to him 
by the Debitor, diverſe years before the Term Controverted, pd before all 
the other Parties Rights, in and to the Duty of theſe Lands, of certain years 
preceeding that Term, and diverſe years to run after that Term, which Afig- 
nation was Intimat long before their Rights, and alſo the Affigney diverſe 
years in Poſlefſion thereof, before the Term Controverted, and done for fatis- 
fying his juſt Debt, yet the Compriler was preferred: for the Aſtignation was 
not found a valid Right againſt a fingular Succeflorz and it was found, that an 
Aſſignation to the Duty of a Tack, Set by the Heretor, made to his Credi- 
tor, would not work againſta Singular Succeſlor, in and to the Setters Here- 
table Right, but that either the Compriſer, or other Acquirer thereof, ar 
Buyer, would have Right to the Tack- Duty, notwithſtanding of the pre- 
ceeding Afﬀhgnation, Clad with Poſlſeflion. AQor. Craig. Alter. Lawtie, Hay 
Clerk. Vid. June 12. 1629. Gray contra Campbel, Ult. Feb. 1628. L.Cleig- 
horn, March 2g 1626. Gray. Feb, 16.1633. Harper, Feb, 13. 1627, Sa- 
muecl contra Samuel, 


Craig contra Sinclar, December 16, 1628, 

Ne MargaretCrazg having obtained aDecreet before theCommillars of Edin- 
burgh, againſt Oliver Sinclar, decerning him to take her to his lawful 
Wite,and to Compleat the Band of Marriage with her, before the face of holy 
Kirk,after which Sentence he gives Bond to her, to ſolemnize the ſaid Marriage 
betwixt and a certain day, and in caſe of Failzie, to pay to her 500 Merks, 
which Bond being Regiſtrat, ſhe thereupon Arreſted certain Moneys owing by 
the Ladie Lowthian to him, and thereupon Purſues to make the ſame forth-com- 
ing, which Action was ſuſtained for payment ofthe Sum adjeRed in the Bond, 
for a penalty,after the expiring ofthe day preſcribed by the Bond, and ro ma ke 
the Sums Arreſted forth-coming therefore, notwithſtanding that it was Al- 
ledged, that it was evident by the Decreets, and Writs produced, that the 
ſaid Olrwer was the Puriuers Huſband, and ſo ſhe cannot have Afton againſt 
her own Huſband : And next, it was Alledged, that no Declarator was 
obtained upon the failzie.3ly,. It was 4lledged,that pains adjected for fulfilling 
Marriage,are not allowed in Law, quie Matrimonia debent eſe libera ; which 
Alledgances were all Repelled, and the Action ſuſtained at the Womans In- 
ftance without Declarator, ſeing it was not ſuſtained, that they were Marri- 
ed,and the Action was allowed and ſuſtained,for payment of theSum adjected, 
in caſe of failzie, becauſe when ever he ſhould compleat the Marriage, the 

Sum would return to himſelf. Actor, Craig, Alter;Belſbes, Gibſon Clerk, 


Inglis of Murdifton contra his Tennents, Eodem die. 

Þ a Removing, Mardiſton againſt his Tennents, a Tack being Set to the 

Defender, for certain years, the Jaſt whereof expired at the Term of 
Martinmaſi, The Lords ſuſtained the Warning made to the Tack(-man to 
Remove, and this Action upon that Warning, albeit the Warning preceeded 
the Feaſt of Whitſunday, before that Martinwas, at which Term the Tack cx- 
Pired,ſo that at the Term when the Warning was made, the Tack was ſtand- 
Ing un.runout, notwithſtanding whereof the Warning was allowed, ſcing 
albeit it was made before the/V hitſunday,and before the out-runing of the Tack, 
yet It was made to Remove at the i and the Action was not _ 
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bile Martinmaſs was paſt, for otherwiſe the Tackſ-man would haye 
brutked a year nouc them the Tack laſted, Yid. July 8. 1626. George 
Foulis, 
La. Borthwick contra Scot of Goldlands, Eodem die. ; 

N a Removing , the Purſuers Seaſin being of Lands lying diſcon- 
[| tigue, and being Kelative to aCharter granted by the- Biſhop of Sr, 
Andrews, whereby he had United all thir Lands in one Tenement , which - 
was the Warrand of the Seaſin; The Seafin was not ſuſtained, ſeing none 
could unite%.ands but the King, and no Subject could make an Union except 
the King had confirmed it, or had Originally given the ſame, and this was1o 
Found, albeit the Defender, who opponed it, Alledged no Kight in his own 
Perſon. Yid, January 16. 1623. Mr. Hary Aitkin, 


Strazrly contra Lundie, Eodem die, _ 
JN a Purſuit Straerlie againſt Zuridy, to find Caution, or els to Remove, 
was not ſuſtained, being ſought againſt a Defender, who was not Lybelled 
as Tack-man of the Lands, for the Duties whereof the Caution was craved, 
but only that ſhe Poſſefſcd as Relict of him, who was once Tack{-man, albeit 
the Tack was expired, which was not ſuſtained, to import this Conc]uſion, 
Actor, Aiton, Alter, Cheap, Gibſon Clerk. Vid. Feb, 23. 1622 Sir. John 


Carnegy ,, 


L, Granton contra L, Collington, Eodem die, 
OF Grantor being Charged by his Father in Law, after his Daughters 
. decgaſe Spouſe to Grantor , to fulfill that part of the Contract of 
Marriage , whereby he was obliged to imploy on Land a Sum of Mo- 
ney, and to procure himſelf and his umquhile Spouſe Inſeft in' Life- 
rent,and theHeirs gotten betwixt them in Fee; the Reaſon he Suſpended upon 
was, that his Wife being dead, that part of the Clauſe ceaſed, and for his own 
Infeftment, it being conceived in hisown Favours, he could not be compelled; 
and as to Infefting of the Heirs of that Marriage, none could Charge therefore 
but as Heir to him, and none could be his Heir, he living 3 This Cauſe was 
not decided, but the Lords inclined to Judge, that the Suſpender might be 
compelled to Infeft himſelf, and his Heirs of that Marriage, as the Contra& 
bore, which being fulfilled once, ſuch Perſons as might be Heirs, might 
claim the benefit of the Infettment when the time fell , whereat they might 
ſeek the ſame by Law, but the Cauſe was not decided. AGtor. Aitor. Alter, 
Stuart, Gibſon Clerk. Vid. Jan, 18,. 1622. L. Silvertounhill; & Jan, 27, 

1630. Turnbull contra Colmeſlie; & July 9. 1630, Peitch, 

Memorandum, July 7. 1632. In a Cauſe of the Bajirns of umquhile Sir James 
Toung, procreat of his ſecond Marriage, againſt the Eldeft Son of the ſecond 
Marriage: This ſame Deciſion was obſerved,that theHeirs of that Marriage,as 
they were Defigned in the Contract, were Interpret and Suſtained for þairns 
of that Marriage, albeit they were not ſerved Heirs. Gibſon Clerk. 


Chalmber contra L. Craigievar, Decem, 17, 1628, | 

N adouble Poynding, Chalmber againſt Crargievar, for the Feu-Dutie of 
certain Lands holden of the Abbacy of Zxndors, which were claimed on 
the one Part, by him who had the Right of EreGion of that Benefice, and 
on the other Part, by a Penfionar of the Abbots, to whoum theſe Feu-Duties 
were ſpecially Aſſigned,for payment of the Petifion, the Penſion being grant- 
ed to the Penſionar for his Life-time, ' cum poteſtate transferendi in articulo 
wortir, and to Endure for the Life.time of that Affigney ; and the Penfionar 
having transferred the ſame in the Aſligney, three years before his deceaſe,and 
the Tranſlation appointing his Entry to be immediately after his _— 
tae 
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the Cedents ſelf retaining Poſſeſſion after his Tranſlation, all the time of his 
Life-time: The Lords Found the Tranſlationnull, becauſe it was made to the 
Aſſigney, as ſaid is, to begin after the Cedents deceaſe, and ſo was conferred 
to an unlawful time of Entry, at which time it could not have beginning; for 
it was Found, that it ſhould have been conferred to a time, which ſhould 
have begun to the Aſſigney, in the Cedents own Life-time before his deceaſe; 
neither was it reſpeed, which was Alledged by the Afſigney, that ſeing the 
Penfionar had power to transfer in articulo &- ipſo momento mortis, which if 
he had done, the Afſigney could not have had thereby an effeQual Entry,but 
after his deceaſe, that therefore the Tranſlation to begin immediately after his 
deceaſe was alike, and could not make it null thereforez and alſo he Alledg- 
ed, that the Aſſigney, ſince the Cedents deceaſe, had both a Decreet of Let- 
tersConform ſtanding,and alſo conform thereto had been threttierh years in Poſ- 
ſeſſions ſo that inthis Poſleſſor Judgement his Right after ſo long time could 
not be ſummarly annulled, which Alledgance was Repelled, and the Afſignas 
tion Found null, becauſe the beginning thereof,was not at a time before the 
deceaſe of the Cedent : In this Proceſs, the Principle Perfion being quarrel. 
led, becauſe conform to the A& of Annexation, 1587. it was not clad with 
Poſleffion or Sentence before that Act, as is thereby required; and as is pro- 
vided by the Act of Parliament 1592.and 1594. which Acts declares Penfi= 
ons Null out of Benefices, and Kirk-Lands, not Authorized with Sentence, or 
Poſſeſſion before the year 1587. The Lords Found, that either Decreet or 
Poſlieflion of the Penſion ought tobe Alledged,(if it ſhould be ſuſtained )be- 
fore that year 1587, And becauſe the Penfionar Alledged his Pofſeffion ofa 
Part of the Penſton,out of the Duties aſſigned,of a Term before that year, the 
ſame was ſuſtained, and was not found neceſſar to Alledge Poſſeſſion of the 
whole Penſion, and of more years before that year 3 and this Poſſeſſion bf 
one Part, viz. T hat one Part of the Feu-Duties, Aſigned for the Penſion, 
was payed to him, was found probable by Witneſſes, without neceſſity to prove 
the fame by Diſcharges or Writ; andalfo the Feu-Duties of the Penfionars 
own Lands, being afligned to himſelf, by the Penfion it (elf, in ſatisfaction of the 
Penfion pro tanto, his Retention thereof in his own hands, was ſuſtained as a 
ſufficient Poſſeſhon; neither was it found neceſſar, that the Penſionar ſhould 
be Compelled to ſay, that he had Poſſeſhon of the whole Penſion before the 
year 1587. for the Poſſeſſion of one Part thereof was found ſufficient, to 
ſuſtain the Penſion for the whole, and toexclude the Nullity objeRed by the 
Ads of Parliament foreſaid. Actor, Advocatus & Nicolſon. Alter. Stuart 8 
Baird. Scot Clerk. FYid. Feb, 28, 1628, eManld contra L. Mathers, & Pee 
mult June 1622, Tennents of the Biſhops Lands of eAberdene; vid, for this 
January 14. 1630. Hunter, 


Le Johnſton contra his Tennents, Decemb. 18. 1628. 

T% L.7Jokr fon having recoveredDecreet againſt theTennents,to Remove 
from theLands potleſt by themyſo far as pertained to him in abſence of 
the Defenders, and they Suſpending, that they bruiked that part pertaining 
to him with the reſt of the ſame Lande, pertaining Heretably to the Viſcount 
Drumlanrig & Lo.Maxwell pro indiviſo,lo that there being three Heretors,Por- 
tioners of the Lands undivided,they knew not the Purſuers part from the reſt, 
that they might Remove therefrom. This Reafon was rejefed, and the Letters 
Found orderly proceeded, in reſpeR of the Decreet ſtanding, which could 
not betaken away by Suſpenſion, where-there behoved to be Afſignation of 
ermsto prove, but was reſerved to be tryed by way. of Reduttion, &&or. 
Cunninghame, Alter, Scot Clerk. Fid; 6 Decemb. 1623, Carmichael bf 
Potifbaw, | | 
Fff 3 Gemmil} 
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Gemmill contra Boyl, Jonnary $. 1629, 
N an Advocation,,, the Procurator»Fiſcal of Glaſgow being Executor Decer. 
ned toa DetunR,and purſuing the Debitors ofthe Defunt for payment, be. 
tore the Commillar of Glaſgow, - and the Cauſe defired to be Advocat, becauſe 
the Procurator- Fiſcal was Brother tothe Commillar,and foby the A& of Par. 
liament 1594. A Brother could not be Judge in his Brothers Cauſe purſued before 
'bim, This Reaſon was fuſtained, and tound Relevant, and the Cauſe was 
Advocat; for albeit it was Anſwered, that the Cauſe was lntented at the Pxo- 
curator-Fiſcals inſtance,who was Brother to the Judgesyet hePurſued only re 
tioneO ficii,and the profit would not redound to him,but to the nearelt of Kin 
to the Defunt, Likeas the Procurator-Fiſcal Declared by the Procurators 
Compearing for him in this, Advocation, that the Purſuit was not to his own 
behove, and: that he Renounced all benefit which be ſhould recover thereby, 
in favours of the neareſt of Kin: yet the Reaſon was ſuſtained, ſeing he remained 
ſtill Purſyer,and that his Brother could not be Judge in no purſuit, wherein he 
might have intereſt 5 But he mightſurrogat one in his place, after he was De. 
cerned, who Confirming, or obtaining Licence from.the Commiſlar, or the 
Biſhop of the Dioceſs to purſue, might then purſue before that Judge: but the 
Procuratar-Fiſcal being Brother to,the Judge, .and being; undenuded, if none 
ſhould ſeek the Gear,as neareſt to the Defun&t, and ſo thereby the-ſame ſhould 
remain with the Procurator-Fiſcal, it were againſt the. Law that the Brother 
were Judge in the Brathers Cauſe z And'this was alſo found, albeit the Cauſe 
deſired to be Advocat, was referred to the Defenders Oaths, without further 
Proceſs. Actor, M*gil, Alter, Gibſon, Clerk. 


Kinloch contra Finlaſon, Eodeme- die, 

Ames Kinloch . being made Aſſigney by Robert Finlaſon to'the Maills of an 
[| Houſe for certain years, purſues the Indweller for the Maill, who Alledg- 
ing payment to one'who Arreſted the ſame for the Cedents Debt, and whohad 
obtained Decreet thereupon againſt him 3 And the Purſaer Alledging, that the 
payment was made wala fide, his Aſſignation being both made and intimat be. 
fore the Arreſtment : It was queſtioned if this Intimation was ſufficient, to put 
him in mala fide to have payedthereafter, ſeing it was only made at his Dwel- 
ling-houſe, and a Copy delivered to his Wife, at which time the Defender was 
out of the Countrey, whereby he Alledged,that the ſaid Intimation ſhould have 
been made at the Mercat-Croſs of the Head Burgh of the Shire, within which he 
dwelt, and at the Peer and Shore of Leith, as in all Citations of perſons who 
are out of: the Countrey, This TIntimation being Alledged to be more material, 
and torequire more tri formality than Citations, and the danger being great- 
er3 but this was.not Decided, Vid, 4 June 1631, Jack contra Chry#ie, 


- Brown contra Nicolſon, January 9. 1629: 

Bi theDefender being purſued for 200 Merks,for the price of an Horſe 

bought by him from the Purſuerz and he excepting upon his Minority 
the time of the buying of the ſaid Horſe, and having Curators then who con« 
ſented not, and in his Leſion and Circumvention the Horſe being Crooked 
when he was ſold, and that he offered torender him as whole as he received 
him: This Alledgange was Repelled,and theAQion ſuſtained,and itwas Found 
thata Minors Block for a Horſe ofthis price,in reſpe& ofthe Defenders Eſtate, 
who was Laird of Cockburnſpath, might ſubſiſt and take effeR, notwithſtan- 
ding that the Curators conſented not,and the Alledged Lefion,and offer of Re- 
ſtitution was.not reſpected, ſcing it was now made pendentelite, whereas it was 
a year paſt fince the Defender received the Horſe, fince the which time he had 
madeno ſuch offer. ARor. Nicolſon, Alter, Hay Glerk. | 
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'- Baron of Brughton contta Kincaid, Eodeme die. 

Incaid ofWariſtonn being purſued beforethe Faron- Baillie for (langhter,8&& 
R he havingAdvocat thePurſait to the Lotds,defiring that in reſpect of the 
ignorance of the Baron-Baillie,and the conſequences of the matter, vis, a Pur- 
ſuit for bis life, that the ſame ſhould be Kemitted to the Juſtice-General,or elſe 
that the Lords would adjoyn to the Baron Baillie fome of their number, or 
ſome others ofskill and knowledge. The Eords, in reſpe& the matter was 
Criminal, thought that they could not Judge thereon, but they aſſigned a day 
to the Defender to Supplicat the Zords of Secret Council in the matter z and 
in the mean time ordained the Baron-Baillie to ceaſe, while the Councils plea- 
ſure were therein known ; and if betwixt and the faid day nothing ſhould be 
ſhown by the Defender to the Lords, concerning the Secret Councils proceed- 
ing therein,then they would return to the Proceſs, and do Juſtice anent the Re- 
mitting to the Juſtice-General, or to the Baron,the matter as appertains,and as 


any of the Parties ſhould crave Proceſs that day. 'Aor. Primroſe, Alter. Craig, 
Gibſon Clerk. 


Salmond contra Conrtie, Eodem die. 

Decreet being obtained before the Town of Edinburgh, againſt a Party 
A holden as confeſt, who was Warned to Compear by the Town-Officer 
upon 60 days, he being then out of the Countrey 3 it was Found that that De- 
creet was null, becauſeno Inferior Judge had power to Summon a Party out 
of the Countrey upon 60days, without a preceeding Warrand obtained by the 
Party from the Zords, to Summon the Defender as out of the Countrey, and 
that ſuch Warnings cannot be made by naked Warrand of an Inferior Judge; 
This was not clearly Decerned, but the Lords inclined to this Decifion ; for 
it is uſual in Inferior Judgments -to crave thir Warrands,, when Parties out of 
the Countrey are Summoned upon 60 days; but in this Proceſs the Parties were 
ordained to Diſpute their Rights, without reſpe& to the Decreet, AQor, M#- 
gil. Alter, Craige Hay Clerk. Vid. 7 Feb, 1629, Town of Irvine. 

Nisbet . contra Nisbet, January 13. 1629, | 

| Decreet being given againſt a Party, aslawfully Charged to enter Heir, 
A after the Defender Compeared, and took a day to producea Renuncia» 
tion to be Heir, andthe Term being Circumduced, for not prodacing of the 
Renounciation,and ſo Decreet given, which being thereafter Suſpended, upon 
Produttion of a Renounciation. The Lords Found, that the ſame might be re- 
ceived by way of Suſpenfion,without ReduRtion,and received the ſame,albeit 
the Decreet was given againſt him,for not producing;after aTerm Afhigned to 
him for that effe&ty and fo againſt him Compearing, he being then Major,and 
ſo Suſpended the ſaid Decreet,upon Produttion thereof, ARor. Stuart. Alter, 
Craig, Gibſon Clerk. Yid. July 20. 1636, Harvy contra Baron, and the caſes 
there cited. Jane 11, 1631. Tailzzefer, 


. Finlaſon contra Kinloch, Eodem die. | 
Inloch being made Aſfigney by Robert Finlaſon , to the Mails of a. 
Houſe pertaining to him, and the Afignation being Intimat. to the. 
Polle(lor, and another Creditor to Robert Finlaſon having Arreſted the” 
ſaids Mails, after the faid Intimation, for ſatisfying a - preceeding Debt;” 
decerned againſt the ſaid Robert, and upon the Arreſtmem recovers 
wg Sentence, and upon the Sentence going to Poynd, for eſchewing there- 
of the Pofleflor having payed. The Lords, notwithftanding of the ſaid Sen- 
tence and payment, Found that the Affigney, who firſt Intimat before the ' 
Arreſtment, ought to be preferred; albeit the Arreſtex Alledged, that nothing. - 
had followed upon the faid ——_— LL. no Diligence done i 
FIL3 y 
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by the Aſſigney, while this preſent Purſuit moved by him againſt the ſaid Poſ< 
ſefſor, which wasnot Intented untill after his Sentence and payment, ſo that 
his prior Diligence qui ſbi vigilavis , was Alledged, ought to be preferred to 
the Aﬀegney,who did nothing by the ſpace of a year,or little leſs, after his Intt» 
mation, even as when — Arreſtments are made by ſundry Creditors, not 
the firſt Arrcſter, but the firſt Doer of Diligence upon his Arreſtmentzis to be 
preferred, ſo not the firſt Intimation, which is of no greater force than an 
Arreſtment , but the Diligence ought to be Repelled, notwithſtanding where. 
of the firſt Intimation was preferred. Agor. Lermonmth. Alter, Mowat. Scot 

Clerk. Vid. 8 January 1629, betwixt thir Parties. ' 


Roſs contra Butler, Eodeme die. 
Decreet of Removing being recovered by Mr. George Butler, againſtthe 
A Relic of Alexander Yanſs, which being Suſpended, and one Yarnſs bee 
ing Cautioner for obedience in the Suſpenſion, and the Suſpenfion being 
diſuſt, and the Letters found Orderly proceeded, and upon the AR of Cauti- 
on, the Cautioner Denunced, and Charged for not obeying of the Decreet, 
by the ſaid Reli&,and thereupon the Obtainer of the Decreet, by command to 
the Sheriff, conform to the Lords Letters,being entered to the Poſſeſhion of the 
Lands in July, at which time the Corns were Growing upon the Lands decern- 
ed, and thereafter that Cropt being Intrometted with, by the Obtainer of the 
Sentence : The Eſcheat of Va»ſs, Cautioner in the Suſpenſion, being Gitted, 
and Declared, the Donatar, by the ſpecial Declarator, ſeeks the Corns Intro- 
metted with by Butler, Growing upon the Lands, as ſaid is, when heentered 
thereto, to be payed to him as Donatar, the ſame being the proper Corns of 
the ſaid Rebel, who was Cautioner, and which was ſown thereon by him on 
the Lands, and the Lands being Poſſeſt by him, diverſe years before that Cropt, 
and no Decreet of Removing being given againſt bim, nor of ſucceeding in 
the Vice of . the Relic, who was decerned: The Lords ſuſtained the faid 
AQion, and Found, that the ſaids Corns pertained to the Donatar, and not to 
him who had obtzined the Sentence, albeit he Alledged, that he having the 
only Right to the Lands, and ſo found by Sentence,whatever was ſown there= 
on ſolo cedebat, and pertained to him, and came in the place of the Violent Pro- 
fits, which belonged to him by vertue of his Decreet , ard that the ſaid Re» 
bel could qualifie no Right in his Perſon to the Lands, by vertue whereof 
he might maintain his Poſſeſſion, and he was not Rebel the time of his In- 
tromitſon, and by his becoming Cautioner for the Relict,decerned to Remove, 
he could not aſcribe the Poſſeſſion to himſelf, which rezera pertained to the ſaid 
Relict, who had a pretended Title of Liferentz which Alledgance was Repel- 
led, and the Purſuit ſuſtained, in reſpe& of the Rebels Peſleſtion, offered to 
be proven, at the time of the Warning made to the Relift, and ſenfine, and of 
the Cropt Lybelled ; and it was not found necefſar to Alledge, that he Poſſcſt 
by vertue of a Right to the Lands Lybelled;for the Lords Found that theCorns 
being Sown after a Decreet of Removing, by another Perſon,againſt whom no 
Decreet was given, albeit the Perſon who did Sow the ſame, had no Right 
to the Lands, wherein they were Sown, and that his Poſſeſſion could nor 
have been maintained, if he had been Purſued, 'either to Remove, or as 
ſucceeding in the Vice, yet that the ſaid Corns pertained to him who Sow- 
ed the ſame, and Conſequently to the Donatar to his Eſcheat, and that the. 
fame could not be Intrometted with by him, who obtained the Decreet of 
Removing, the ſame not being given againſt the Party who Sew the Lard, 
and that his Entry to the Poſſeſtion, by vertue of Charges to the Sheriff there- 
upon,could not give him Right to meddle with the Corns Growing thereupon, 
pertaining to any other Perſon, than that Perſon againſt whom he _ received 
Entence 
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Sentence of Removing. Actor. Neilſon & Mowat, Alter, CAiton, Gibſon 
Clerk, Vid. November 21; 1628. Bruce contra Bruce, 


L. Corsbie contra Shaw, January 15+ 1629. 

Rieves being Impetrat by the Laird of Cor-bie, for Serving him Heir to 
one of his Predeceſſors, before the four Macers, and the Lords having 
joyned four Advocats with them, two nominat for the Laird of Corsbie, and 
two for Shaw,who Compeared,and opponed againſt the Service,and being ad, 
mitted for his Intereſt therein, he being Heretably Inteft inthe Lands, wheres 
unto Corsbie craved to be ſerved Heir to that his. Predeceſior, who was Infeft 
thereing and be Alledging, that that Predec«flor was a Baſtard, and ſo ſhe 
could nut have an Heir,nor he be ſerved as Heir to hims And the Aſſeſſors 
differing'in Judgment, and being of contrary Opinions, and craving the Lords 
Advice therein, by their Supplication given in for that clfeQt, whereupon they 
being heard 1n preſence of the Lords, the Lords gave Advice,that that Alled g- 
ance ſhould not ſtay the Service; For they thought all that the Exception of 
Baſtardry, by the 94. A of Parliament 6, Ja. 4. 1s Ordained to be received 
againlt the Service, ought to be underſtood of the Baſtardry of him, who Im- 
petrats the Brief, and not of the Predeceſſor, to whom the Party deſires to 
be Served Heir, ſpecially in this Caſe, and Caſes of Antiquity, where the Pree 
deceſſor was deceaſt many years before, as in this Caſe, where he wasdead 50 
years before; for it this Exception of the Predeceſlors being Baſtard, were 
received, it would be a way toſtop all Services. £ Qor. Craig, Alter. Neilſor. 


La. Aiton contra Hume, Fanuary 21, 1629. 

He Wife of an Huſband being Infeft in her Conjun&-tee Lands,the Huſe 
| | band dicing after the Whi: ſunday, and before the Martinwas, the Lands 
wherein ſhe was Infeft, being Sold by the Huſband after the Infeftment, and 
ſhe Purſuing the Buyer for the balf years Duty of the Lands, alſwel for the half 
of the Duty payed for the Graſs, as for the Duty payed otherwiſe for the 
Lands, the ſame being Set by him,who had bought the ſame from her Huſband, 
for a Silver Duty to be payed for the Hay and Graſs at Whitſunday, and for a 
Victual Duty to be payed of that ſame Cropt, at the Ordinar Terms of pay- 
ing of Vitual;z and the ſaid Silver Duty being payed to the Herctor at the 
Whitſunday, before her Huſbands deceaſe, betore which time the Hay was 
Mown: It was nevertheleſs Found, that albeit he was only Singular Succeſſor 
to her Huſband in the Right of the Lands, who was Conveened, and that the 
Tennent of theGround wasnot Conveened,nor yet the HusbandsHeir; And al- 
beit the Whitſundays Terms Duty was payed before, as ſaid is,yet that the Reli&t 
by vertue of her Right, had ARion againſt the Singular Succeſſor, for the 
whole half of any Duty payed for the Lands, albeit her Huſband deceaſed after 
the whole Whitſundays Dutie was payed, for that whole years Graſs; and 
that the whole half Duty of theſe Lands was due to her, ſeing the Husband 
died before the Martinmes;tor that Whitſunday interrupted is compred for the 
next years Duty,and not for that year wherein he died. Attor, Craig &Stwart, 
Alter, Aiton, Gibſon Clerk, Fid. March 9. 1631, Lady Huttonhall, 


Scot contra Turnbull, Eodems die. 
þ a Reduction upon an Inhibition, for Reducing of a Diſpofition' of Lands 
made after the Inhibition,was ſuſtained, albeit the Defender Alledged, that 
the ſame was madeto him, tor ſatisfying of a Debt of Money, owing by the 
PerfonProhibit,who was a Common Debitor to both Parties,and which Debt 
was owing to him by Obligation long before the Inhibition, ſo that the Obli. 
gation being of a date long anteriorto the Inhibition,as it was lawful to hit, 
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to have taken paymentof his ſaid anterior Debt, after that Inhibition, { j 
was lawful to him to-receive the ſaid Alienation, for ſatisfying of the {aiq 
Debt, the ſame being made ex hac cauſa, and for ſatisfaction thereof, and 
bearing to be due for that Cauſe, which Exception was Repelled, and the 
Alienation after Inhibition was Reduced, albeit the Bonds for the Debt pre. 
ceeded, ſeing the Bonds bore not, that the Debitor was obliged to give the Party 
Creditor an Alienation of theſe Lands for that Sum, but was made upon borrgyy. 
ing of (Money to be repayed again 3 And albeit it bore alſo, that the Debitoy was 
obliged to Infeft the ſaid Defender in an Anmalrent for his Money,out of any of his 
Lands, which was Found, could not ſuſtain the Heretable Alienation, made 
after the Inhibition, Actor. Stxart. Alter, Cunninghame & Scot. Gibſon 
Clerk. Yid. Jan. 24+ 1629, Dickſon contra L. Ortill ,, Feb, 17. 1629, 
Blackburn, Feb. 22, 1631, L. Corsbie. 

The like Decifion was done in 1erminis, March 19, 1633, Kennedie and 
Irvin contra Captain A#nand, in a ReduRtion of a Diſpoſition of Land, made 
by the Common Debitor to one of his Creditors, for ſatisfying of a Debt 
owing before the Inhibition, and the Debt whereon it was Served, notwith- 
ſtanding whereof the Diſpoſition of the Land,done after the Inhibition, was 
| Reduced, by the ſecond Creditor, Server of the Inhibition. Actor. Davidſey, 
Alter. Mowat. Gibſon Clerk. 


K, Advocat & L, Clackmannas contra Livingſlon, Fas, 22, 1629, 

I an Action purſued by the Kings Advocat and the L, Clackmannas againſt 

Livingſton of Barownie, to hear and ſee it found that the Detender had 
taken more than ten tor each Hundred in a Wodſer, acquired by him ' from 
Balnamon who was alſoa Creditor to Clackmannan, and who had Compryſed 
the Lands Wodler to the Detender, and therefore that the Right of the Sums, 
for which the Detenders Wodſet was acquired, pertained to the King, con- 
form to the. 247 AR 15 Parl, F4, 6, which Act was . the ground of the Li- 
bel, This ARion was Suſtdined at the Kings Advocats inſtance, albeit there 
had been no Party to aſſiſt the Purſuir, and to concur with the Advocat, and 
albeit no Donatar was conſtitute by the King,to whom theſe Sums were gifted, 
Actor: Advocatus, Alter, Aiton, Hay Clerk, 


Maſterton contra Robertſon, Eodem dit, 

' A N Exception of Poynding was Suſtained to Eleid an AQtion of Spuilzie, 
albeit the Goods were Intrometted with by the Defender at his own hand, 
by the ſpace of three Hours before the Officer who Poynded came, or entered 
ro any AR of Poynding , andalſo albeit the Sheriff who direQed the Precept 
of Poynding was not in Office, nor Sheriff at that time when the Precept was 
Execute, but that the time of the Poynding there was another Sheriff, which 
was not Reſpe&ed, but was Found that a Precept dire& by a Sheriff before, 
albeit not Execute ſo long 2s he was in Office, yet might be Execute there- 
after in the time of the next ſucceeding Sheriff, without any new Precept ro 
be direct by him, for that would put the Subjects to unneceſſary Charges, and 
there was two years almoſt berwixt the date of the Precept and the rime of the 
Execution, yet the ſame was nevertheleſs Suſtained, Acor, Alter. 

Nairn, Gibſon Clerk, 

Fairbairn contra Kelle, Eodem die, 

H Enry Fairbairn being Warded inthe Tolbooth of the Cannongeate,for not 
payment of a Sum owing to Bartholomew Kello contained in his Bond, 
and eſcaping out of Ward, and Sentence recovered againſt the Baillie thereup- 
on for payment of the Debt; thereafter the Bond is deſired to be Reduced by 
Fairbairn, upon a reaſon of his Minority, and the Creditor having Summoned 
the Purſuer, he being out of the Country, to give his Oath de calumnia "= 
| the 
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the Reaſon, with Certification; "and this RedaRQion, being defired to be trand- 
ferred in the Cautioner for the Jaylor,yho Was decerned to relieve the Baillies, 
it was Found that it ought to be Transferted, and that the, Caucioner, mighe 
infiſt thereon» even as a Cautioner eight Transfer aSilpanſion 10 the Principal 
would not inſiſt thereon, who raiſed the ſame, ar as a ingular zucceſſor mighc 
ſeek Transferring of that which was competent to his Predeceſſor, and albeic 
the Raiſer of the ReduQtion were holden as Confeſt upon his Oath ge calumnis, 
25 would grant the Defenders defite by bis Compearing, yet that ought not to 
prejudge the Cautioner to infiſt and pfove the Reaſon, Ador, 14gil, Alter, 
Nairn, Vid, 6 March 1632, Reaycks contra | phony 


Scrimzeour contra Lawſon,  Eodtin die; & 
5 A Debiror being taken by Letters of Caption, and teady to be Theatcerate, 
'ﬀN another gives his Bond to the Creditor to Re-cnter him, berwixt and a 
certain day in als good Eſtate to be Incarcerate then, or elſe fo piy the Sum, 
whereupon the Debitor being Liberate, thereafter the ſaid Debitor after the 
giving of the toreſaid Bond, and before the day appointed therein for the Re- 
entty,obtains Suipenſion of the Charges for that Debrzfor the which Caption 
was uſed; after the expiring of the day of Re-entry, the perſon bound: for 
the tailzie of not entty,contorm to his Bond, being charged to pay the Surh, 
and he ſuſpending upon an offer yet to re-enter him in as good- Eſtate as he was 
in at that day, wherein he was bound to te-enter him } 'T his offer was Suſtaig. 
ed, and Admitted to purge the Pall: albeit it was long alter the day in the 

Bond ; and thereafter the Creditor Alledging, that he was nor ja als. go 
Eſtate as he was iv,when he was relieved from Warding upon the ſaid Bong, 
becauſe fince that time he had obtained a rin tg which was.an Impedi- 
ment chat the Creditor could not Incarcerate him, This Alled 90m was Re= 
led,and the Debitors obtaining of Suſpenſion was nat Foynd —_ ewhere- 
by the Debitor could be repute in a worſe Eſtate, {eing Caution: was feund. in 
the Suſpenſion,againſt whom the Creditor would obtain Execution,if the Sai- 
' ſpenſion ſhould diſcuſs in his favotirs z but ic would appear that this ſhould nor 
have liberate the perſon botnd to enter the Debitor;torit the Cautioner ip the 
Suſpenfion was not anſwerble to pay the Debr, the Creditor ot!ld be pre- 
judged, who won!d not find the Debitot fo eafily to be PIT en, 20d pur 
again in Ward , (o that it might ſeem reafonable,thar if the Suſpeoſion _ 
diſcuſs in fayouts ot the Creditor,that he who was botnd to entet hith, fhouſd 

* be holden to enter him, eo caſ# to the Credirdt robe Watded, Hay Cletk, 


_ La, Renteun contra L, Rentoun, Fanuary 24, 1629, 
"A Mquhile L, Rextoun being oblig'd to provide his Wife to bet þiſareqe 
, of atf Conquiſh,to be made by him during the time of. their Marriage, 
whereupon ſhe having charged her Son his Heir, to. provide her to ſome Lands 
conqniſh'd by her Husband affer the Bond, which Conquilh being..made. by 
Contra@, no Infeftment having followed to him ia his Lifecime -but only a 
ContraQ,. by vertae whereof he poſſeſt the Lahd +» The Charges, were 9y- 
ſtained,and albeir the Awsband was not Infeft, yet it was Found a-Conquidh, he 
p6ſleffitig by vertue of that Contri&, and dying in Pofſefſion, and the Son 
cotitinnihg in that ſarhe Poſſeſſion, and becauſe the Husband the nime of his 
' deceafe ſtood oblig'd in. a part of the price of the Land con wiſh; 'to-the Sel. 
fer, which his Heir was compelled to pay to him ficee, who ſold.that Jand.go 
him, It was Found,that the Heir ought not to provide the Relichno-her bite 
rene thereof,but with the Burthen of paying Anonalrenc for that, Sum vapayed, 
and which che Heir was compelled to pay ſenfine of all Terms. after:che Pro- 
viſſon,td.be niade £6 het by the Heir;of her Liferent thereof, ſeing the Sum 
: Geg which 
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which he was compelled to pay,was by vercue of a Bond made by the Husbanq, - 
expreſly bearing x tap ot the Sum,owing by him for the price of the ſame' 
Land, whereas it the Bond had not made ſpecifick mention, that the Sum wag 
owing by the Defun& for the ſame cauſe, iz, for the price of theſe Lands ; 
the Lords wonld not have ſo decided; for if the Price had been pn by the 
- Defun& to the Seller of the Land, and if he had borrowed the Money from 
another to pay the ſamine, and that he had remained at his deceaſe Debitor 
therein to that Creditor, the Bond making no mention that that Shm was bor. 
rowed tor the Cauſe of that Alienation, eo caſu the Burthen of Payment of that 
' Annualrent of thatSum ſo borrowed, would nor ly npon theReli&t,but ſhe would 
have her Liferent free of that Burthen ; and the ContraR bearing,” to provide 
to her her Liferent of all Poflefhons purchaſed by him , it was queſtioned,if 
that ſhould extend to Tacks acquired by him, but that was not decided, Ador. 
Oliphant, Alter, Craig, Gibſon Clerk, FYid, 3 Fuly 1627, La, Dumfermling, 
and the other Caſes there cited, 


Dickſon contra L, Orthill, Eodtm die, 

TY” Wo Creditors to one common Debitor contending for a Sum owing to 
them, It was Found,” that an Inhibition uſed by the one Creditor a» 
gainſt the common Debitor, was no Impediment to him to make, nor to the 
other to receive an Aſſignation to that Debt controverted, albeit made after 
the Inhibition Execute, the fame being made for ſatisfying of the Debt owing 
to that Creditot before the Tohibition, albeit the Inhibition might be an Im- 
pediment to the common Debitor, to contract new Debts after the executing 
thereof, which might hinder the Inhibiter in his lawſvl Execution,comperent 
to him by vertue of that Inhibition, which would appear to be underſtood a- 
nent contraQing of Debts thereatter,which may affe Heretable Rights,where- 
upon Inhibicion only ſtruck, but not for Movables which are affeRed with 
other manner of Diligence, Actor, Advoratus & Craig, Alter, Nicolſon & Gib- 
iſon. Gibſon Cletk, FYid, 21 Fanuary 1629, Scot contra Turnbul, where the 

c6ntrair appears done, 22 March 1623, L:Braco, 


; ; CAuldcontra Smith, Fanuary 29, 1629. 
'@ being made Aſſigney to a Debt owing to the Cedent, and thereafter 
the ſame Debt being arreſted by another Creditor to the Cedent, the 
ſaid Cedent being Bankrupr, and the Diſput being betwixt the Arrefter and 
the Aﬀigney, the Afigney craving preference as anterior to the Arreſter, and 
the Aſſignation being made for Debts owing by the Cedent, and for ſatisfying» 
ſome others of the Cedents crue Creditors , it was Found,that if the Afſigney 
could not inftrut by Wric, that the Cedent was the time ot the Aſfignatioa De- 
bicor to himſelf, that the Aſignation could not be Suſtained, and it was not 
Found ſufficientProbation of theDebr,that the Aſſigney offered to give his own 
Oath thereoh,alledging no other Probation to be required by the AR of Parlia- 
ment anentBankrupts, which the Zords Found was not ſufficient, but was Found 
ought to'be Proven otherways than by the Aſſigneys Oath, ſpecially becauſe 
there was evident Preſamptions. of Fraud, qualified betwixt the aid AC 
ſigney and the Cedent, who were confident perſons, being two Brethren, and 
there were ſome circumſtances qualified;whereby it appeared that there was fi- 
mulation betwixt them, and conſequently that the Afſigney could not Diſpon 
the ſame by making eleQion,to pay ſuch of the Cedents Creditors as he plea- 
fed, and thereby to prejudge another Creditor, and which other having Ar- 
reſted and Compryſed that ſame Debt aſſigned, albeit after the Aſheney was 
denuded in favours of otherCreditors, whoſeDebts were ttue and inſtruRed, yer 
the ſaid Creditor Compryſer was preferred as faid is, becauſe of the defet inch 
nation 


— 
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Afignation made by the one Brother to the other, who could not ſhew any 
Debt owing to him for which it was made, Gibſon Clerk, Yid, 12 Feb,1622; 


Denniſtoun contra Towng, and the Caſes there cited, 22 Fanuary 1630, Hope 
pringle contra Mark Ker , 


. Gibſon contra Kowie, Eodem die. 
Decreet Arbitral being Subſcribed by one of the Judges, to whom the 
two Parties had ſubmitted, he being one of the four Judgesto all which 
it was ſubmitted, they agreeing together, and the faid Judge having Sub- 
ſcribed as Nottar for both the Parties Submitters, and alſo as Judge foreſaid, 
the ſame wasſuſtained, ſeing it was for a matter of ſmall concernment, viz. 80 
Merks, and betwixt two Friends, which were but poor men, 'and done in 


Landwart, out-with. Burgh, where Nottars are not frequent, ARor, Gibſon. 
Alter, Gibſon Clerk, 


Keftie contra Winraham; Eodeme die., 
' A Decreet of Deprivation pronounced by the Biſhop of Duxkel againſt 
A Robert Winraham,as one of the Prebendars of the Chappel- Royal, was ſu- 
{tained, thoit was quarrelled by wayof Suſpenſion, becauſe the Biſhop who was 
Judge was Rebel at the giving thereof, and ſo had no perſon to Judge, which 
was Repelled after Sentence, the ſame not being proponed before the pro- 
nounciation theresf, !. Barbarine Philippas 3. ff. de officio Pretorum, 


Eands contra Dowglaſs and Lands, Eodem die. 

He Father as Adminiſtrator and Tutor to his Son, who was Heretor of 
a Tenement in Edinburgh,having Sett a Tack for certain years, for pays 
ment of a Duty yearly therefore to the Father, in name of his ſaid Son, as Tu- 
tor and Adminiſtrator to himz and this Tack-duty being Aſſigned by the Fa- 
ther to one of his own Creditors, for payment of his own Debt, which Duty 
being ſought by the ſaid Aſſigneys it was found, that the Father as Tutor to 
his Son, albeit he might yearly receive the faid Tack-duty, and Diſchargethe 
Tack\-man thereof valiably, and that- the payment to the Father would re- 
lieve him, ,yet that he could not Aſſign the ſame Tack-duty to his own Cre- 
ditor, by paying of his own Debt with the Pupills Goods,and therefore would 


not ſaſtain the Aſſignation,eſpecially the Father being lapſns bois. Scot Cleik. 
Vid. 3 March 1629, Carmichael, 


Srirling contra Panter, January 30. 1629, 

A N Alienation being defired to be Reduced, becauſe it was made by the 
A Diſponer after Inhibition, and an Exception of Nullity being proponed 
againſt the Inhibition,upon the 268 AQ of Parliament 1597.Becauſe conform 
theretoit was not Execute at the Head Burgh of the Regality, within which 
the Party prohibited then dwelt z forthe Execution bore, that the Party was 
prohibited at hisDwelling-place at Pitwews,which he offered to prove was with- 
10 the Regality of XKz/;muir, at the Head Burgh whereof it was not Execute: 
This Exception was Found Relevant, and the Nullity was found might be dif. 
cuſt boc erdine,without further Proceſs of ReduRion,albeit the ſamine confiſted i# 
faFo, and required probation, and albeit it could not be inſtantly proven: 
And it being Replyed, that albeit the ſaid Nullity might be admitted, yet It 
could not be admitted i totum, to make the Inhibition null, except only for 
= Lands lying within the Regality, and could not annul the lohibition; as it 

is Execute at the Parties Dwelling»houſe,. and at the Head Burgh of the She- 

riffdom, within which the Dwelling-houſe is, for the Lands Libelled, which , 

lay within that Sheriffdom, and not within that Regality ; for he Alledged, 

that that neither was nor could be the mind of the AR of Parliament, eng 
Ggg 2 - t 
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the ſame extends only to make ſuch Inhibitions null, which are not Execute 
at the Head Burgh of the regality, for fuch Lands only as are within the Re. 
gality, and cannot anrmt the fame for the Lands within the SheriffJom,at the 
Head Burgh whereof it is Execute, nomore than if he had been Inhibited 
perſonally apprehended, and Execute againſt the Leidgesatthe Head Burgh of 
the Sheriffdom, he dwelling at that time within the Regality, where no Execu- 
tion was made, quo caſ# the Inhibition could not fall for the Lands within the 
Sheriffdom, ergo no more here, and therefore it is clear that the Act of Par- 
liament cannot extend thereto 3. which Reply was Repelled, and the Exception 
Qill ſuſtained, in reſpeR of the AR of Parliament, which declares ſuch Inhibi. 
tions null without Reſtrition, or words Taxative, but indefinitly. Actor. Ad- 
wvocatus & Nicolſon, Alter. Stwart & Fletcher, Gibſon Clerk. Yid. 25 July 1628, 
Betwixt thir Parties. [tem 20 Janyzry 1632. Halibyrton contra Monteith, 


Capt: Crawfurdcontra L, Lomingtoun, Eodem die. 

N-an Actionof Exhibition of a Contra&, the Lords Found, that in this and 
the like Attions for Exhibition of Writs, that the Purſuer ought to Libell 
and prove,that the Deftenderscalled as Havers, either bad the Writs the time 
of the Citation, or had the ſame fince, which was found probable by Witneſ= 
ſesz orif he inliſt, that he had the ſame at ſome time before the Summons, that 
he oughttherewith to conjoyn, that he had fraudfully putthefame away, which 
part of his fraudful away-putting, viz, quod dolo deſtit poſſidere, the Lords 
Found only probable by Writ, or Oath of Party, Actor, Canninghame, Alter. 
Advocatus & Nicolſon. Gibjon Clerk. Yid: 17 Novemb. 1627. boelis contra 


Kirkwood, | 
E. Rothes contra Wardlaw, Eodeme die, 


K wasqueſtioned,if the Tutor to a 4y might take the Gift of his Pupills 
Ward to his own uſe, and not to the Pupills 3 and ifthe Judge ſhould al- 
low the Tutor to Purſue thereon, without giving ſome Security to apply the 
ſame to the Pupills uſe, he being ſatisfied of his Charges. AQtor. Hay & Aiton, 


Alter. Nicolſon, Gibſon Clerk. 


| Horſeburghcontra Mackilevaiv, Eodem dit. 

N an Adtionof Tutor-Compts purſued before the Commiſſar of Glaſgow; 

The Lords Found, that the Commiſlars were competent Judges thereto, 
and refuſed to Advocat the fame to the Lords, upon that Reaſon, that the 
Commiſſars were not Judges to ſuch Aftions. | 


Blackburn contra Gibſon, Eodem dies 

{ A N Exception upona Comprifing clad with Poſleflion divers years before 
the Warning, was notſuſtained againſt a Removing founded upon a prf- 
or Compriling, ſcing the Excipients Poſſeſſion, which he had before the War- 
ning, was by vertue of a Tack, which he had then ſtanding, and before the 
Warning the Tack was expired 5 after the expiring whereof, albeit he conti- 
nued his Poſſeſſion, yet the ſame cannot make his Rcond Compriſing to pre- 
val againſt the prior, he acquiring no Pofleffion Legally, by vertue of his 
Compriſings but continuing that which he had by vertne of the Tack before, 
Adtor. Alter. Gibſov, HayClerk. | 


Davidſon contra Balcanqual, Fodem die: 
ART having made his Creditor Affigney to a Debt, owing to him, 
the Term of payment of the which Debt owing by the common Debizor 
to the Aſligney his Creditor, was riot come by the ſpace of three or four Mo+ 
neths after the date of the Afignation ; and this Afignation being intimate 
that ſame day after the date thereof, thatſame very day another Creditor Ar- 


reſts 
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reſts the ſame, whoſe Term of payment was paſt the time of the Arreſiment, 
and Summons to make the ſame forth-coming, being purſued by them both, 
the difference of days of Compearance, and Citations, was in four or five days, 
whereof the Arreſter had the advantage of Priority « Likeas hjs Arreſtment 
bore the hour of his Execution 3 As AG, the Intimation bore, the hour of the 
making of the ſame for the Aﬀigney, which hour in the Arreſtment proported 
a time, which conferred with be our of the Tntimation, preceeded the ſame 
by the ſpace of two hours: The Lords preferred the Arreſter ;*the reaſon 
ſpecially was, becauſe of the priority of the hour, which the Lords Found in 
this caſe to be material, for after that moment of Arreſtment,neither could the 
common Debitor do any thing in. prejudice thereof, neither could the Intima- 
tion made any ſpacethereafter,affeR the Debt to the Afligney, it being affeR- 
ed of before tothe Arreſter, and the Intimation and Arreſtment bearing thir 
hours, it was Found, there neededno other Probation to prove the priority. 
AQcor. Stuart. Alter. Hay Clerk. 


Mewer contra Hadden, Olt. January, 1629. 

'A Decreet dated and given the 27 of December 1628, by the Provoſt and 

Baillies of Edimbwrgh, being deſired to be Reduced, becauſe it was given 
inthe time of Til Vacance, which was feriot, and wherein no Judicial Act 
oughtto be done this Reaſon wasnot ſuſtained, but the Decreet found well 
given, becauſe the Decreet was defired to be Reduced by him, who was Pur. 
{uer of the Cauſe wherein Decreet was given g for albeit Abſolvitor was given 
tothe Defender, by reafon the Purſuer failzied in Probation,yet ſeing the Pur- 
ſaer then infiſted in. his Purſuit, the Lords Found, he could notReduce the ſame 
upon that Reaſon, no more than the Defender could, if Sentence had been 


. given againſt him Compearing, and that no Dilator had been Alledged before 
the Sentence. | 


La. «<Fitoz contra Hume, February 4. 1629. 

| He young Laird of £407 and the Lady Purſyer, then bjs Contrated 
Spouſe, | ContraQt of Marriage betwixt them, wherein old Aiton was 
obiidged to Infeft the young Laird and his future Spouſe in Conjuni-fie, in 
the Lands of Handwoed, to be holden of the Superior, and conform thereto 
they were Infeft ; after which Infeftment granted ſo to be holden, and before 
the ſame was Confirmed by the Superior, the old Laird and the young ſellsthe 
Lands to another,to be holden of themſelvesz and in the ContraQt of Alienati- 
on the Buyer takes them obliged, to procure the young LairdsWife, now Pur- 
ſuer, her confent to the Ahenation,and her R atification thereof in Judgment; 
and upon this Contra the Buyer is Infeft holden of the Annallzier, and by 
vertue thereof in Poſſeſſion thereafter two or three years,and beforethe young 
Lairds deceaſe, that Infeftment given to him and hisWife, is Confirmed; after 
the Huſbands deceaſe the purſues forthe Dutiesof the Lands, by vertue of her 
ſaid Infettment of Conjuact-kie ; and the Relict of the Buyer of the Lands, ſhe 
being Tercer, defending with the faid Infeftment granted to her Huſband, 
and his Poflefſion, and thatithe Purfaers Rigbts and her Husbands was null, 
being given to them tobe holden of the Superior, and not Confirmed before 
her Husbands Right acquired for great Sums:3 and that the ſubſequent Con- 
firmation could not be'drawn back, in prejudice of that Infefrment mterveen- 
ing, which was a mid impediment. TheLords Found,that theLady ConjunR- 
Gar bad good yn ehaagþ3a 1B. of the Ahenation before the Conftirma- 
tion, ſeingthat Alienation was granted to be holden of the Annailzier, who 
being their Author and Superior, they could not quarrel his Right nor hets, 
which were one; Likeas the Buyer bad acknowledged that Right; by _ 
Ggg 3 the 
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the Seller obliged under a Pain, and for, which Pain they had obtained Sen: 
tence, to procure the Lady now Purſuer, her conſent, habili modo to the ſaid 
Alienation, and ſo they conld not quarrel the Purſuers Right, upon that Al. 
__ Nullity, ſpecially the ſaid Nullity being ſupplied by a Confirmation, 
perfected in her Husbands Lifetimez Therefore the Alledgance was Repelleq, 
Founded uponthe ſaid Alienation, in reſpe& of the ſaid Reply, and the Pur. 
ſait ſuſtained,upon the ſaid Confirmed Infeftment, Actor. Craig. Alter.Belſhes, 
Gibſon Clerk, | | 
La. Borthwick contra Scot, : February 6. 1629. 

by Lady Purſuing a Removing upon a Warning, whereupon Summons 
| of Removing was not Intented,and Execute within the Space of Three 
| Years, after the Execution of the ſaid Warning, and fell under the Ac of 
Preſcription, 1579. and the Purſuer; Replying, that albeit the Summons of 
Removing was not raiſed, and Execute within Three Years after the Executi- 
on of the Warning, yet the Warning was not preſcribed, ſeing the Summons 
was Execute within T hree Years after the Term, before which the Warning to 
. Remove was made, and the A& of Parliament ought ſo to be underſtood: 
The Lords repelled the ras. mr; and ſuſtained the Purſuit and Warning, 
as not preſcribed, ſeingit was found ſufhcjent, that the Summons was Execute 
before the Expiring of the Three Years, after that Whitſunday, to the which 
 theWarning was Indited,albeit it was not Execute before the expiring of the 
Three Years, after the Execution of the Warning: Forit Warning were made 
almoſt a year before the Whitſunday, to which the Party was Warned to Re- 
move, it were hard to compt the Three Years of preſcription, to take begin- 
' ning at the time of the Execution of that Warning, made fo long before the 
Term, but Found it ought to begin at the Term as ſaid is. AQor. Nicolſon, 


Alter. Hay Clerk. Yid. March 5, 1629. betwixtthir Parties, Noveas.: 
Ii. 1630. L, Lempit-law. 


T. of Irvin Supplicant, February 7. 1629. 

N a Supplication at the Inſtance of the Town of Irvin, and of a party, 
[ who had a purſuit depending before them, making mention, that the 
Parties Summons was admitted to his Probation, and becauſe the Witneſſes 
were aQual dwellers in a Forraign Kingdom, by whom the Purſuer would 
prove his Summons, and that they, by their Authoricy, could not dired a 
Commiſſion to the Judges, in the part where they dwelt, for their Examina- 

' tiong Therefore they craved, that the Lords would give them Power and 
Warrand'to dire& ſuch Commiſhon, by Authority of Seſſion; The deſire of 
this Supplication was granted, Parte non audita. Vid. Jan. 9. 1629. Salmond 
contra Conrtie, 


Brown contra Dalmahoy, Eodem die. 

AW Brown the only Bairn procreat betwixt umquhile Brown her Father, 
and Naiſmith her Mother,being Executrix Confirmed to her faid um- 
uhile Father, obtained Decreet againſt her Mother, who was Executrix Con- 
rmed with her, and againſt James Palmaboy her ſecond Huſband for. bis In- 
tereſt, for a6 pup" of the equal half of the Inventar of the Goods Confirm« 
ed, contained in the faid Teſtament 3 and the faid reli& thereafter dicing 
after her deceaſe, the ſecond Husband is Purſned by the ſaid «Agnes Brows, 
and her Tutor, as Intromettor with the Goods and Gear of his ſaid Spouſe, 
hoc nomine to make payment to the Pupil, of the particular Sums contained 
in that Sentence, obtained againſt his Wife, and himſelf for his Intereſt ; 
wherein the Lords Found, that albeit Sentence was Recovered againſt his 
Wife, before her deceaſe, and againſt himſelf, for his Intereſt, yet that + 

cou 
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could not be Conveened hoc nomine, as vitious [ntromettor with her Goods, 
to pay her Debts,he being her Huſband, and ſo dominus omnium ejus bonorur, 
pol continuing only» in that Poſſeſſion after her deceaſe, which he once as 
Hizband had lawfully acquired, and ſo thereby he could not be conveened 
as univerſal Intromettor, to make Hith a vitrous Intromettor, and lyable to 
het Debts; but the Purſuer might conveen him,to make forthcoming the Par« 
ticulars Intrometted with by him, CREE to bis Wife, for payment of 
that Debt, or might Confirm herſelf Executrix, as Creditrix to her, that ſhe 
might be payed of her Debt, for the which they found the Proceſs might be 
ſuſtained. Actor. Burnet, Y1d., March 20. 1627. Knotvs contra Kneelanil, 
Jan, 16. 1628. Allans contra Lawder, h 


| Falconer contra Blair, February to. 1629: TOE . 
Jr was queſtioned.if the Creditor to a Defunt by an Heretable Bond, might 
ſeek payment thereof from the DefunQs Executors, before the Heir were 
firſt purſued therefore, as the Purfuer Contended, who affirmed that the Heir, 
ſpecially he being reſponſal, ought to pay the Defun&s Heretable Debt, as 
the FExecutors are obliged to pay the Moveable; even as the Executors hasna 
Right, but only to the Defunas Moveables, and the Heir to the Defunas 
Goods Immoveable,and to his Heretage,@quem ſequuntur commoda,debent etians 
ſequi incommoda, O quemgque in ſuo genere, But this Point wasnot decided, nor 
yet if the Executor will get Reſtitution thereof from the Heir, the Executor 
having payed the Creditor that Heretable Debt, AQor. Nicolſon & Falconer. 
Aker, $twart; Gibſon Clerk. Fid. March 7. 1629, betwixt thir Parties, 


Oliphant contra Finnie, Eodem die, J 


He Husband being obliged to provide his Wife to a Liferent of all Sums 
| to be Conqueſt by him, during their Marriage, whereupon ſhe having 
- purſued the Heir,to provide her to her Liferent of ſome particular, Sums, con- 
tained in certain Bonds, which the Husband had taken the Debitor obliged, 
to pay to ſome others of his Bairns, to whom the payment by the Bond, was 
appointed to be made, and which Sums he had provided to the ſaid Bairns; 
It was Found, that that Clauſe, and the like Clauſes contained in ſuch Con- 
traQs, could not oblige the Heir to provide the Relid to the Liferent of Sums, 
which in the Bonds and Securities made thereupon, were provided to the De- 
fanQs other Bairns: For ſuch a general Clauſe in Contra&ts made by the Hus- | 
band, in favours of his Wife, ought to be underſtood only of ſuch Surns as the 
Ausband acquires to himſelf, and his Heirs, and whereunto his Heirs may ſuc. 
ceed to him after his own deceaſe; and whereof the Fee remained in his Per- 
ſon, while he lived 3 For if it ſhould receive any larger Interpretation, it 
would-tend to take away all power from the Husband, to provide any 
thing to his other Bairns3 But to acquire alt which he had or might purchaſe 
to his Eldeſt Sononly ; yet to this it's anſwered,that the Bairns Proviſion is on- 
affeaed_ with the Wites Liferent. AQor. Oliphant. Alter, Nicolſon. H 
Clerk, Yid. Feb. 20, 1629. Dowgla contra Whyt. March 14. 1628, bes 
ewixt thir Parties, and the other Caſes there, July 16. 1625- Knox contra 
Brown, .,. - | 


Stxart contra Wilſon,, F ebruary 17+ 1629; 


Na Sentence obtained againſt One as Heir to his Predeceſlor, for payment 


L. ofa Sum of Money, wherein his Predeceſſor was Debitor, - fat the Price cf 
a Tenement fold by the Obtainer of the Sentence, to the Father of that Defen- 
der, who was heir tohis Father, was decerned to pay the Surhz andthe ſame 
Detender, . upon the ſame Contra of Alienation.thereafter; Intenting Adtion 
of Warrandice of that Tenement, as Heir to his Father, againſt the ſaid Part 
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Seller of the Land, in which Purſuit having produced the foreſaid Sentence | 


given againſt him as Heir, to Verifie and Inſtru& bis Title and Intereſt, viz. 
that he was Heir. The Lords Found the ſame not to Inſirult him to be Heir, 
but that he ſhould otherwiſe InſtruR the ſame,than by the ſaid Decreet,albeit he 
Alledged, that ſeing the Defender had recovered Sentence againſt him as Heir, 
upon the ſame Contra, that Sentence ſhould work betwixt thir Parties them- 
elves, to make them Heirs hinc inde in the Diſput, to be'moved betwixt them, 
upon this Contra, pro &+ contra, which was not ReſpeRted, but it was Found 
he ſhould prove it otherwiſe, ſeing that will. not prove 4Give which proves 
Paſſrve. 
Frazer of Techmuiry Supplicant, Eodem die. 
Supplication was given in by one Frazer of Techmuiry, as Heir Retoure, 
by GeneralService, which was produced, to hisGood-dame called Hay, why 
had Compriſed for aDebt certain Lands pertaining to the L.Philorth, makin 
mention in his Bill, that his Good-dame the Compriſer deceaſed before the fab 
Compriſing was allowed by the Lords; Therefore he being General Heirto her, 
craved the ſaid Compriſing, which he produced with his Bill, to be allowed 
by the Lords, and a Command to the Superior, to receive him as Heir to the 
Compriſcr,in the Compriſed Lands : The defireot this Supplication was grant- 
ed, and no neceſſity was Found, that the Heir ſhould be put to any new Pro- 
ceſs for the effect defired, or that the Appryſing ſhould be transferted in him, 


or the Party either Superior or Debtor warned to hear the Defire thereof 


granted,but the ſame was ſummarly granted,conform to the deſire of the ſaid 
Bill, Fohbr Gilmer was writer thereto, Yid, Decem. $. 1628. L. Corbie, 
eMarch 22. 1626. Mr. Patrick Collace, and the Caſes there, Derew, 22. 
1626. Gordon X 4 © 


Lo. Leſly contra L, Boquhes and L, Pitcaple, February 12. 1629; 


'N a Purſuit upon a Clauſe irritant, the Lord Zindores having Set a Tack of 
|| the Teinds of certain Lands to 89quhen, with expreſs Condition, that if 


he Sell any of theſe Lands, whereof he had Set the Teinds in Tack to him, with. 
outConſent of the ſaid Lord Lindores,in that caſe the Tack to expire, and the 
Right of the (aids Teinds to return to him again: after which Tack Boquhen Sells 
the (aids Lands to Pitcaple,and thereafter the Lord Zinderes makes the Lord Zeſly 
Afﬀeigney to the Contra, bearing the foreſaid Clauſe and Proviſion, and Secs 
him a new Tack of the ſaids Teinds z whereupon he as Aſſigney Purſaes De- 
clarator of the aid Irritant Clauſe againſt Boquhen and Pitcaple, who Com- 
pearing and Alledging, that the Lord Zindores before the making of the Lord 
Leſfly Aﬀigney, by his Miſfive Letter all written and ſbbſ{cribed with his own 
Hand,direced to the Laird of Boquhen, conſented to the Alienation foreſaid, 
and the Purfger Anſwering, that the Conſent could not be proven by, a Miſ- 
ſive Letter, which was a Writ wanting Witnefles, to work againſt the Pur- 
ſer as Aſſigney, except that the Defender could both qualifie,that, the ſame 
was truly done and delivered to the Defender,before the Purſuer was mate Aſ- 
figney ; for albeit ic be all the Lord Zindores Writ, yet that will not be e- 
nough againſt the Aſſigney, ſeing the Cedent might write ſuch a Letcer aftet 
his Aſſigaation, and thetefore the dare and delivery therebf-onght poſitiu? to 
be proven by and beſide the Letter ic felf, © The Zords Found the Alledgance 
Relevant, notwithſtanding of the Reply, which was nor refpe&ed; ſeing' the 
Letter behovedto bear Faith in the Date, which it ptoported, excepr the 
Purſuer would: Improve the ſame, or otherways take itaway, Ator, 

Alter, Baird, HayClerk, Yid, 22 Fanww y 1630, contta 


La, Dum- 


\f 
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L. Dumfermling contra M*gill Miniſter there, February 13+» 1629, 
IN a Suſpenſion of Charges for Removing trom a Miniſters Gleib, upon a 
Reaſon-that there wasals much Land as would extend to four Acres neareſt 
tO the Manſe, and nearer than the Land defigned, which was condeſcended 
t he of the Lands within the Precin@ot the Abbacy, and which the Suſpender 
Alledged ought to be deſigned,conform to the AR of Parliament anno 1512, 
the ſame being. Arrable Land : This Reaſon was not Suſtained, becauſe that 
Land within the Precin& condeſcended upon in the ſaid Reaſon, was Parked 
ih within the PrecinQ, which now was become the Kings Park, the Abbacy be- 
ing annexed to the Crown, and the ſaid Precin& keeped for the Kings Park, 
and that Land never being Laboured nor Tilled of betore : Neither was it re- 
ſpeed that the Suſpender Alledged,that the ſame might be Tilled, and was 
commodious for that uſe, and that the Miniſter had his Manſe within the Pre- 
cin&, which ought to draw with it the Gleib thither alſo, where there was the 
conven'ency of a Gleib, which was not reſpeted, Actor, M*gill, Alter, Stuart, 
Gibſon Clerk, 
Wright contra Stirk, Eodem die. 
IN aReduRtion of aBreive of Lynig or Limiting,and Decreet conform thereto, 
given by the Provoſt andBaillies of D#mfermling,to whom theBrieve our of 
the Chappel of Dumfermling was direted to that effect : This Reaſon of Res 
duction was Found Relevant, and the Breive was reduced, becauſe the Breive 
was not proclaimed on 15 days, nor a Precept direct upon a Claim, given in 
by the Purchaſer of the Breive againſt the ſpecial Parties, having Intereſt in the 
Lyning of the Tenement therein contain'd, for ſummoning them thereto, nor 
ne formal orderot Proceſs keeped , which Reaſon was Found Relevant, albeit 
the Defender contended, it was not Relevant in this Caſe of Breives of Zyning, 
which hath ſummar proceeding, And that by the Conſuetude in the Burgh of 
Damfermling, no other Claim is given in but ſammar Tryal taken betwixt the 
Parties ; likeas the Parties are ſummoned by the Breive and Warrant thereof, 
which Exception was Repelled, Actor, Mowat, Alter: Gibſon Clerk, 


Cochran contra Dawling, Eodem die, 

A*N Husband being oblig'd to employ 10000 Merks to his Wife in Life 

rent, and when it was uplifted, to employ the ſamine again als commo« 
diouſly as he might to heruſe: And he having employed the ſame, atter his 
decea(e,it is redeemed from her and his Heirs by the Debitor, at the time of 
which Redemption, the Heirs being Minors, and the Curators offering the 
Money to the Relict to be employed by her ſelf, and offering their Concourſe 
thereto, which being refuſed by her, and they deſiring her Concourſe to ſeek 
and find one to take the ſame tor Profire, and ſhe nor finding any, but refu- 
ſing to meddle therewith, and the Minor having done moſt exact Diligence 
to get Employment, and finding none till Mid-term was paſt, and then being 
conſtrained to let it out for a Quarter-terms Profite, and ſo contending that 
they had done all they might, and which the moſt Provident could do in their 
own Affai:s, they Alledged that they could be no further obliged : Notwith« 
ſtanding whereof it was Found, albeit the Contra®t oblig'd only ro employ ro 
the beſt Commodity might be, that for the by-gone Terms no more thould 
be asked and payed to the Liferenter but that quanticy which was re- 
ceived tor the Money; but Found, that in time-coming the Heirs remained 
ever and ſtill oblig'd to the Liferenter in Annualtent for that Money, of all 
Terms after the Term of Payment of the Money employed by thetn as is above- 
written, albeit the Heirs did never fo great Diligence, and albeit they ſhonld 
never get it employed, which ſhould not liberate them thereafter, ARor; 
Aiton & Stuart, Alter, Advocatus & Neilſon, Scot Clerk, FYid, Penult. Feb, 


Hhh 1629, 
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1629, betwixt the ſame Parties. 2 Fuly 1628, Naſmith contra Menzies. 
Grant contra' L, Balvanie, February 14, 1629: 
Ne having Compryſed Lands as pertaining to his Debitor, and having 
thereupon charged Balwanie as Superior of the Lands,to enter him there. 
in as Vaſſal, in place of his Debitor from whom he had Compryſed , and the 
Superior Suſpending, Alledging that that Debitor was never his Vaſſal, and 
that he could not be compelled ro enter the Compryſer,until he produced and 
ſhewed where the Debitor was Infeft in the ſame Lands as his Vaſſal, and the 
Compryſer Anſwering, that he could not alledge that he was not his Vaſſal, 
becauſe he had accepted of him a Reſignation of the ſame Lands made by him 
in his Hands ad perpetuam Remanentiam,and alſo that he had received from him 
divers years before, Payment of the Feu-duties owing by him, and contained in 
the Intettments of the ſaids Lands,and that his faid Debitor hadalſo a Charter 
of the ſame Lands,granted to him by another,who was Vaſlal admitted and ens 
tred by Balvanie, which were great Preſumprions that he was Infeft, and by 
the which he had acknowledged the ſaid Compryfers Debiror to be his Vaſſal, 
This Anſwer was not Suſtained to inforce the Superior to receive the Com. 
pryſer in place of his Debitor in theſe Lands, except he ſhewed where the De- 
bitor was Seaſed therein : tor the Superior might receive a Reſignation in his 
own Hands from one who was never Inteft, and when he liked he might enter 
, or not enter him who reſigned, as he thought expedient for his Security ; but 
he not being Infeft, and the Compryſing deduced againſt him 2s having R ighe, 
to the Lands, he ought to ſhow the ſamine to the Superior, and alſo he mighe 
receive Payment of his Feu-duty from any who would pay the famine, trom 
whence it could not be neceſſarily inferr'd that the Payer was his Vaſlal, Hay 
Clerk: Yid, 12 March 1629, Colmſlic contra E. Roxburgh, 23 March 1622, 
Mr, Simeon Ramſay, | 


Farquhar contra Wallace, Eodem die, \ 

Ee Defender being called for Delivery and Exhibition of a Bond, which 

was libelled to have been put by the Puriuer, and depofitate by him 
in the Defetiders hands to the Purſuers uſe; and the Detender Alledging, that 
the Depoſitation in his hands of the ſame by the Purſuer to the Purſuers own 
uſe,could not be Proven but by Writ or Oath of the Party Depofitar, who was 
Defender, or by the Oath of the Party Maker of the Bond, This Alledgance 
was Repelled, and the Summons in that part about the depoſitating thereof, 
was Found probable by Witneſſes, as the having of the ſame, or the having 
of Writs in other ſuch Caſes are probable by Witneſſes: Hay Clerk. 71d. 22 
Fanuary 1624, Lermonth, A 


Steven contra Paterſon, Eodem die, 

'O» Paterſon being conveened asHeir to his Father Fohn Paterſon,by Intro- 

miſſion with his Heirſhip- Goods, for payment of a Debr of x 000 Merks 
owing by his Father, and the Defender purging his Intromiſfſion by Warrans 
of the Lords granted to the Defender, and direR to the Baillies of Zdinburgh, 
to make Inyentar of the Goods being in his Fathers Houſe, according where. 
unto Inventar was made, the Goods contained in the which Inventar are ex- 
tant to be made forth-coming + wherefore he Alledged, that he could not be 
thereby conveened'as Heir, And the Purſuer Replying, that by and attour 
the Goods contained in the Inventar, the Defender had Intrometted with his 
Fathers Bible, a Musket, a Sword, a Stand of Curtains, and two Pillows, 
which were the beſt his Father had, and 'which was Heirſhip, which the 
Defender had uſed, and were not contained in the Inventar z theſe Particulars 
and this manner of Iatromiſſion, albeit both the Particulars were few and legs 
| | | wotth, 


& 


+ 
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worth, and alſo. that the Defenders Intromiſſion was only qualified in uſing of 
them, and not in diſponing of them,or making any adyantagious uſe or bene fite 
thereof, was Suſtained to make him Heir and ſubjed to- pay the Debt of 1000 
Merks, AQor. Alter, Aiton, Hay Clerk, 


| Inels contra La, Dumfermling, February 17. 1629, « . | 

N an Aion for Letters Conform being ſought by Alexander Inglis to two 

Penfions, granted to him by the umquhile Earl of Dumfermling,againſt his 
Lady Reli&,8 Liferentrix.of the Lands,out of which the Penſion was granted, 
the Duties whereof was affigned to him pro zanto for Payment, and againſt the 
Earl his Son, and againſt the Poſſeſſors of the Lands, and all others having In- 
tereſt z The Purſait was Suſtained,albeit the Defendets Alledged, that no ſuch 
general Letters ought to be Suſtained, in reſpeR of 140 AR 12 Parliament 
Fames 6, which Prohibites all ſuch general Letters, and whereby it is Provid- 
ed alſo, that Letters Conform, and general Letters are only ordained to be 
granted to the beneficed perſon, or any having Right lowing from him, and 
that the ſame then ſerves only tor an Intimation, and not to be a Warrant, to 
denunce any Party to the Horn,and' whereby ſuch Letters of Horning, if any 
were, ſhould be null z which Alledgance was Repelled, ſeing if Horning were 
uſed contrary to the Tenor of the AR of Parliament, it was then time to the 
Parties intereſſed to quarrel «he ſame. Aor, Belſhes, Alter, Stuart, Gibſon 
Clerk, : | | 
. - Blaikburn contra Gibſon, Eodem die, | 

' A Removing being Purſued by a Compryſer, atd the Defender excepting 
A upon a Tack Set by the Debitor betore the date of the Compryling, al- 
beit it wasSafter the Denunciation; The Zords Repelled the Alledgance,feing 
the Tack Set after the Compryfing was Found not to be a valid Right,to ex- 
clude the Compryſers Right and Compryling following upon the Denuncia-+ 
tion, the ſaid Denunciation made betore the Tack being Found by the Lords 
to be ſuch a Diligence, thar albeit no Inhibition was Served againſt the Debis 
tor, yet that he could do no Deed atter the Denunciation which might pre- 
judge the Compryſer, and derogate to the force of the Compryling depend- 
ing thereon, neither was it reſpected that the ſaid Debirot was not a Bankrupt _ 
the time of the ſaid Denunciation or Tack , for it was Found, that albeit he 
was neither Bankrupt, nor at the Horn by the Party, nor yer prohibited by 
Inhibicion, yet that after the Denunciation he could do no Deed in that which 
was denunced to be Comprylſed,by any voluntarARand Fatt of his own, which 
might be prejudicial to the Party Denuncer therein, he having lawfully and 
timouſly pertefed his Compryſing thereafter, Actor, «M*gill, Alter, Mowar, 
Hay Clerk, Vid, 24 Fan. 1627, Lord Erskine, 21 Fan, 1629, Scot contra 
Turnbul, and the Caſes there, & 5 March 1629, La, Borthwick, | 


| Kirk contra Gilchriſt, Feb, 19, 1629, 
A Miniſter having charged the Poſlſeſſors of the Lands, the Teinds wheres 
of great and ſmall were ordained by the Plantation 1618, to be lyableto 
the Miniſter for ſuch Proportion of his Stipend as was laid on & divided amongſt 
the aids Lands,and a Poſleſſor of ſome of the Lands who was charged,Suſpend- 
ing that he had only taken the Graſs of the ſaids Lands from the Heretor of 
the Lands, for the Summer-paſturage of ſome Goods, tor a certaiti Silver-dus 
ty to be payed therefore to the Heretor, and which Duty he had payed to 
him before the Charge given to him by the Miniſter, The Lords Found,that 
albeit the Suſpender had only taken the Graſs of the Room,for Paſturing his 
Goods tor a Duty to be payed to the Miniſter and Heretor,and albeie the Hes 
retor had Right alſo to the Teinds C =” Land both great and (mall, and 
2 | that 
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that he had payed that Duty alſo before the Charge to the ſaid Hereror;borh 
for Stock and Teind, yet that the Miniſter might ſeek Payment of that pro< 
ortion, laid on upon the Teinds of that Land from the Sulpender, ſeing the 
[reinds and Intromettors therewith were by the Decreer ſubjeR co the Miniſter, 
the Miniſter proving that the Suſpender poſleſt the Land the Yearcontrovyerted, 
and that the ſmall Teinds of the Goods which he paſtured thereon, and which 
he intrometted with, wiz, Sheep, extended that year to as much as the Sum 
wherewith he was charged, and that in reſpe& he had his relief againſt the Hes 
retor,to whom he payed the Duty for Stock and Teinds,the Payment to whom 
relieved him not from the Miniſters Charge. ARor, Gib/on, Alter, 
Vid. 21 March & 23 Fuly 1633, Miniſter of Sirabrock, & 20 Dec, 1622, Six 
Fohn Preſton, 
Mr. John GaBoway contra L. Bog-miln, February 20, 162g. 
FF a Removing a Compriſing and Charges againlt the Superior thereon, to 
receive the Compriler,with a Proteſtation againſt the Superior, becaule of 
the Suſpenſion raiſed by him of theſe Charges, was not ſuſtained withour Seas 
fin, to produce Removing from the Lands:Compriſed, albeit the Warniag and 
Proceſs of Removing wasonly purſued by the Compriſer againſt the Debitor 
allannerly, againſt whom the Comprifing was deduce1; and this Alledgance 
proponedby him, was Found ſufficient, ſeing a, Removing was Found could 
not be purſued by a Compriſer againſt the Debitor, without a Sealin. Avor, 
Lawtie. Alter. Gibſon Clerk. Vid. 25 March 1628, L. Barr contra his 
Tennents, & 18 Decemb. 163%. Dalrywple contra Dowglaſs. 


Blaikburn contra Gib/on, Eodem die. 


PP an Aion of Removing upon a Compriſing trom the Debitor,of the Right 


which he had to ſome Lands Jure Mariti, by reaſon that his Wife was 
Liferentrix thereof, was ſuſtained at the Compriſers inſtance, the Husband be- 
ing dead, who was the Debitor at the time of the diſcuſling of the Removing, 
he being dead only after the Term,againſt which he was Warned to Remove, 
and fo being on life at that Term,(eing thereby he might have attained Poſ- 
ſeſſion of the Land,and it was not not reſpe&ed which was Alledged, that that 
ought not to be admitted againſt the Woman who was Liferentrix, and who 
was not Debitor, and who by the Entry would be prejudged, if ſhe were for- 
ced ro remove. Aftor. Mcgil, Alter, Mowat, Hay Clerk, Yid.17 Feb, 1629, 
Betwixt thir ſame Parties. | 


Dowglaſe contra White, Fodem die. 
/ A Husband being obliged to his Wife in his Contra of Marriage, to Infeft 
her in Liferent in all Lands and Annualrents,which he ſhould Conquiſh 
and Acquire the time of their Marriage; and he having lent out ſome Moneys 
to certain Debitors by Obligations, whereby they were obliged yearly to pay 
to the Creditor 10 for 100, ay and while the Principal Sum were payed; the 
faids Bonds neither bearing a Clauſe of Infefrment therefore,nor ofpaying An- 
nualrent as well not Infeft as Infeft, but being of the forefaid Tenor, to pay 
Annualrent ay and while the Principal Sum were re-payed. It was Found,that 
the Heir of the Husband, albeit he could not give her Infeftment and Seafin 
of the ſaid Annualrent, he neither being Infeft therein,nor the Creditor bound 
to give him Infeftment, yet that the Heir ſhould give her her Liferent-right 
Þabili modo, of the ſaid Sums, albeit the Tenor of the Contra proports asfaid 
1s. Hey Clerk. Vid. 20 February 1629, Oliphant contra Finnie. 
Blyth contra Trotter, Eodeme die. 
N an ARion, wherein the Purſuer wasto prove his Libel,theWitneſſes being 
going out ofthe Kingdem, to Sail to Forreiga Countreys, ſo that the _— 
| uer 
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ſuer wasin hazard totine hisProbation,ifthey (ſhould die before their return, it 
being defired therefore by the Purſuer of the Cauſe (no Litis-conteſtatioa be- 
ing madetherein) that the ſaids Witneſles ſhould be Examined, and the De. 
politions kept in Retentis ; It was Found, thatthedeine could not be granted, 
while the Defender were Summoned to hear what he would fay againſt that 
defire, and becauſe he was then out of the Countrey, fo that he could not be 
Summoned in due time before the Witneſſes would depart 3 therefore the 
delire of the Examination was refuſed. 


L. Drumkilbo contra Lo. Stor month, Bodem die, 

Father, Fiar of ſome Lands,ſelling the ſaidsLands,and theprice in theCon- 
trat of Alienation being obliged to be payed to the Fathers at the Term 
therein-mentioned, and in caſe of his deceafe tohis Son named inthe Contraft, 
and in caſe of failzie, the Debitor being obliged to Infeft the Father in an An- 
nualrent therefore during his Lifetime, and hisSon in Fee thereof, yearly to be 
payed tothe Father ſo long as he lived, and tothe Son in Fee yearly thereaf- 
ter, ay and while the ſaid Principal Sum were re-payed, the Father living af- 
ter the Terms of payment were expired in the Bond, whereby it was Provided 
that the Sum ſhould be payed to the Son, if the Father had died before the 
Term; and the Father after the next ſubſequent Term was expired and paſt, ha« 
ving granted to the Debitor a Diſcharge of that Sun after the Fathers deceaſe, 
and the Sons alſo; the Heir to that Son ſeeking payment of that Sum, and Al. 
ledging that that Diſcharge granted by the Father, who was only Literenter of 
the Sum, could not liberat the Debiror, the Fee being provided to the Son as 
ſaidis. The Zords Found, that notwithſtanding that the Bond was of the Te- 
nor foreſaid, yet that the power of the Sum remained with the Father, who 
might uplift or continue the ſame from Time to Time, or Diſcharge the ſame 
at his pleaſure effe&tually to the Creditor in any time of his lite, feing there was 
no Infeftment Exped yu the ſaid Bond, nor the Fee really eſtabliſhed in the 

rſon of the Son, and that Obligations conceived in this manner {no Seafin 
ſpecially following thereon) might be effeQually Diſcharged, and the Sums 
thereof upliited by the Father, and difponed on by him in his lifetime, notwith- 
ſtanding of the Conception and Tenor thereof forefaid 3 neither was it re- 
ſpeRted that the Father wasalledged not to be ſue ret ſatis providue, and that 
the Ditcharge was purchaſt by the Debitor, without any Sums really payed to' 
him therefore, which was Repelled, ſcing it was Found that he might have 
freely Diſcharged the ſame. A&or, Nicolſon & Stuart. Alter. Advocatus & Ai- 
ton, Gibſon Clerk. Vid, 23 July 1626, L.Clackwannan, 2 July 1630, Town of 
Persh, & March 10. 1631. Lady Samwelſtoun, 


K ennedy contra Grahame, February 21, 1629, 

]* a Removing from ſome Lands, with the Miln thereof, the Purſu- 

ers Seaſin was ſuftained to produce AQion to Remove, as well from the 
Mila as from the Lands Libelled ; albeit the Seafin foreſaid bore not, That rhe 
Purſuer was Infeft in the Miln by Tradition of Clap and Happer, but only by Tra-_ 
dition of Earth and Stone, which was tound ſufficient, the ſame bearing Scafin to 
be given to him of the Lands and Miln, by Tradition forefaid of Earth and 
Stone; and becauſe alſo the Seafin bore in the Clauſe of A#z erat hec,8&c. that 
the fame was done ſuper fundo diFarum terraturms & infra difum motendimem Ex 
domurms ejuſdem, albeit in-Milns uſually Seafin is given,” and the words bears 
(per traditionem lie, Clap & Happer:) And here alſothe leſs refpeR was had 
to that Alledgance proponed againſt the Seafin, the fame being proponed by - 
a naked Tennent, and not by one having Right to the Lands and Miln, Hay. 
Clerk. Fid. x5 March 1631. L. Smeitonn. Sir 
e”  "WESI Potlick, 
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Pollock contra Anir & Sempill, Feb. 24. 1629. 

TX aſpecial Declarator for Maills and Duties, the Husband of a Wife, who is 

only Liferentrix of Lands,being year and day at the Horn z The Wife who 
is Liferenter not being Kebel, the Superior of the Lands whereof the Wife is 
Liferenter, having gifted the Husbands Liferent of theſe Lands, fo far as he 
had Right thereto Jure Mariti to a Donatar, who after General Declarator 
claiming the Maills and Duties by a ſpecial Declarator 3 it was Found, that al- 
beit the Husband wasat the Horn year and day, yet that thereby his Liferent 
oftheſe Lands for the time of his living with bis Wife together, pertained not 
to the Superior, ſeing he was not a Vaſſal to the Superior, but only his Wife 
was the Vaſſal, who was not at the Horn,whereby the Superior could not have 
Right thereto, but the ſaid Liferent would fall as a Caſuality of fingle Eſcheat, 
ws | belong tobe diſponed only by the King,by a Gift offingleEſcheat. Hay Clerk, 


Dowglaſi contra «M*michael, Feb, 26. 1629. 

YN an Aion for delivery ofa Bond made to the Creditor, which bore, the 

Debitor to be obliged to pay the Principal Sum borrowed by him at the 
Term contained in the Bond , and alſo the Annualrent thereof from the 
Term of Lending to the ſaid Term of Re-payment (for by the Attof Parlia- 
ment, Annualrent could not be taken in hand, but only at the Term of pay- 
mentof the Principal Sum ) and in caſe of failzie, to pay a certain Penal.y, 
together alſo with the Annualrent, ay and while the Sum ſhould be re-payed ; 
And the Creditor dying before the Term of payment in the Bond, and the O- 
bligation being ſought to be delivered to the Heir of the DefunR, the Execu. 
tors Alledging, that it pertained to them, and not tothe Heir. The Lords 
Found, the Bond pertained to the Executors, and not to the Heir, albeit it 
bore payment ofthe Annualrent ab iritio, and was of the Tenor foreſaid, the 
Creditor having deceaſt before the Term of payment, whoſe ſurviving after 
the Term,and not the Clauſe of paying Annualrent for that interveeningTerm, 
betwixt the Term of Lending, and the Ke-payment, ſhould only have made 
the Bond to pertain to the Heir. Hay Clerk, Vid, 7 Decemb, 1627, Porteous 
contra Veitch. 21 Decemb. 1626. Executors of Brown. 15 July 1623, Ander- 
ſor, where the contrair appears done, 

contra Eodem die. 

| þ an Attion of Adjudication, to hear the Debitors Heirſhip-goods be De- 

cerned, to be Declared to pertain to the Creditor againſt a Party, who be- 
ing Conyeened before, as lawfully Charged toenter Heir to the Debitor, for 
payment of the Debt, had Kenounced ; This Action was Found needed no 
Continuation, being acceſſory to the preceeding Decreet obtained, wherein 
the Defender had Renounced : for here no Party was conveened for delivery 
of the Heirſhip, but only Adjudication craved of the Right to be Declared to 
belong to this Creditor, which was but only to put the Creditor in the Heirs 
place. Hay Clerk, 

Cochran contra Dawling, Penult Feb, 1629, 

I this Aion, whereof mention is made 13 Feb, 1629,it was Found that the 

Heirs were bound to make the employment to-the Liferenter profitable ro 
her in all time ro come, during her Lifetime at the proportion of Ten for the 
Hundred, and at no leſs Profite, albeit the Heirs ſhould not receive ſo much 
Profite themſelves, and albeit the Money in the Country ſhould be lene tor 
leſs Profite, and albeit they were os oblig'd in the Contra, to employ the 
m_ as commodiouſly as they might get the ſamine, which they alledged 
would not bind them to pay the Profite, which could not poſſibly be had, which 


was Repelled, but it was Found that they might either employ it upon Land as 
aid is, or elſe OI 40 =_ after each Term Ten for the Hundred in the 
Heirs option, whi lb | 


TR — 


ch payment ſhould ſupply ghe Interment. Mvir 
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Muir contra his Tennents, Feb, ult, 1629, 
” A N Incident uſed by a Detender againſt a Party called as Haver,upon' 60 
days Citation as being out of the Country, was not Suſtained, becauſe 
the Letters bore no Watrant to Summon the Party as out of the Realm upon. 
60 days, neither did the Uſer thereof Proteſt when Litiſconteſtation was made. 
for Incident after that manner, but becauſe the Procurators for the Raiſer of 
the Incident offered to make Faith that he was not informed,or. knew at that 
time that the Parties were out of the Country then, therefore albeit Incidenc 
was refuſed, yet a long day wasA Mfigned to the Party Uſer thereof, to deduce all 
his Probation upon the Exceptions,for which the Incident was uſed, during 
the which time he might uſe his Incident againſt the Parties called therein,and 
Proſecute his Probation againſt them, and that he ſhould conclude all againſt 
the day foreſaid, at which time they would conclude the Cauſe and adviſe the 
ſame, Actor,Cunninghame. Alter, Miller. Scot Clerk, Yd, 6 Feb,1622,Grier. 


The like done 19 March 1629, L,New-wark contra Maxwell, where Belſhes 
was AQor, Gibſon Clerk, 


Murray contra Lo, YeFer, March 3. 1629; 

Drummelzier having Set aTack of Teinds to Fohn Murray of Halmyre,and 
'oblig*d him to warrand the ſame,and theTeinds being evicted by aDecreer 

of Spuilzie againſt Murrays Tennents, whereinthe quantities were referred to their 
Oath,and they holden as conteſt thereon, whereupon Warrandice being ſoughe 
by Murray againſt Drummelzier,it was Found that the Decreet of Spuilzie was 
not Found a ſufficient Ground, whereupon Warrandice might be ſought tor the 
Quantities contained in the Sentence,whereon they were holden as Confeſt, but 
ſeing that the Quantities far exceeded the juſt Avail of the Teinds,they Found 


that he ought to prove the Quantities _ by ſome other lawtul manner, 
Acor, Cunninghame, Alter. Stuart, Scot Clerk, 


Fletcher contra L, Craigivar, Eodem die. 

Craigivar being Cautioner for one 1rwine, and paying the Debt to the 

, Creditor, being diſtreſt by him therefore, and he being thereafter De- 
bitor to 7/wine in a proper Sum owing to 1rwine by him, and [rwine being Ree 
bel, the Donatar to his Eſcheat ſeeking Payment by ſpecial Declarator of the 
Sum owing to him by Craigivar, it was Found, that Craigivar having payed 
as Cautioner for 1rwine 2 greater Sum before that Irwine who ſhould have re- 
lieved him was at the Horn, by vertue of which Horning his Eſcheat was ta-« 
ken, he might Compenſe with the Donatar in the Sum owing to the Rebel 
by the ſaid Payment of a greater Sum for the Rebel, which Compenſation was 
received againſt the Donarar, the Payment being made as ſaid is before the Re- 


bellion, Actor, Fletcher, Alter, Lermonth, Hay Clerk. FYide 26 Fuly 162 2, 
Davidſon contra L, Buckie, 


Carmichael contra Gibſon, Eodem die, 

Father being Debitor to the Son in a Legacy left by the Mother, and af- 

ter the Fathers deceaſe, the Fathers Executor being conveened to pay 
the Legacy, It was Found, that Payment made by the Father for binding of 
the Son as Prentice to a Craft, ought to be aſcribed in Satisfa&ion of the Le« 
gacy protanto, and ought not be found to have been given ex afedtiove dome- 
ſtica,or ex pietate paternator it was preſumed that he would liberate himſelf of 
his Debt before he would gift any thing, but this Cauſe was betwixt poor Pers 
ſons, whoſe Subſtance was mean, and the Sums ſmall, the Legacy being of 
80 Pounds, and the Prentice-fee payed 60 Pounds, and the whole Gear in the 
Teſtament not exceeding two or three hundred Pounds, and that was the chief 


Reaſon of the Deciſion. 7id, 24 Fuly 1623, Fames Stuart, & 29 January 
1629, Lands contra Dowzlas, Hhh4 : H trres 


pron - © | f. 
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Herres contra Stuart, Eodems die, | 

I 2 Removing, an Exception being proponed upon an Infeftment proceed. 

ing upon a Compryſing,1t was Found, that the Compryſing might be Eleiq. 
ed'upon a Reply, that conform to the AR of Parliament anent Compryfings, 
the Compryſer had intrometred with as many Duties of the Lands as compleat. 
ly payed him of his whole Debt before the expiring of the Seven Years, as is 
preſcribed by the ſaid AR of Parliament, whereby the Compryſing became 
extint 5 which Reply was Found Relevant, albeit the Excipient alledged, 
that this not being proponed in due time before the expiring of the. Seven Years 
after deducing of the Compryling, as he alledged it ought to have been, there. 
fore he alledged that the ſaid Seven Years being now all expired divers Years, 
before the proponing thereof,the Party had no place to propone the ſame, and 
that the ſame was not quarrellable upon the ſame Ground,not being quarrelled 
thereon before the expiring of theſe Years, which Alledgance was Repelled,and 
the Compryſing was Found might be taken away upon the foreſaid Ground, 
albeit not proponed before theſe Years, but after the ſame were all expired, and 
the ſame was received by way of Reply, being betwixt mean and poor Folks, 
whereas otherways the Lords were of opinion,that it could not have been taken 
away but by way of Declarator, Actor, Alter, Mowat, FYid. 15 Fan, 
1624, V.uAnnand, and the Caſes cited there. 


La, Borthwick contra Goldilands, March 5, 1649. 

N a Removing, a Tack Set by the umquhile Lord Borthwick,after the Setting 
whereof,the Setters Right was Reduced at the inſtance of the Lord New. 
bottle,who had acquired a more valid Right than the Setter had,upon a Clauſe 
irritant contained in the Setters Infeftment,and in the ſaid ReduQion, the Tack 
being alſo reduced per expreſſum z this Reducer having thereafter oblig'd him- 
ſelf ro Diſpon the Lands in favours of the Son of the Setter of the Tack,for 
2 Sum of Money agreed to be payed therefore, which Son was Served Heir to 
his ſaid Packer wks was Setter of the faid Tack , after which Obligation the 
ſaid Reducer having given Infeftment to the Lord Borthwicks Son, who was Heir 
to the Granter of the Tack, and to his Wife in Conjun-tee, and to the Heirs 
tobe begotten betwixt them, which failzieing to the Heirs of the Husband af- 
ter the Husbands deceaſe ; the Lady ſeeking Removing upon the {aid Con- 
juna-fee Intettment, and Gold:lands defending himſelf with the ſaid Tack, and 
the Reli& opponing the ReduRion foreſaid, and the Defender Nuplying upon 
the Superveniency of the Reducers Right in the perſon of her Husband, who 
was Heir to the Setter, and whereby his Tack convaleſced, and that the L a» 
dies Conjun@-fee Right lowed from her Husband, whoſe ſupervenient Right 
by the Tackſ-mans Right revived, and the L ady could not quarrel the ſame 
upon that Right given to her by her Husband, who was oblig'd to warrand his 
Fathers Deed - The Lords Found the Tack, being reduced as ſaid is, could 
not-defend againſt this Removing purſued by the Lady, and that the Bond made 
by the Reducer to Diſpon the Lands to him who was Heir, and his being Heir 
to the Setter of the Tack, made not the Tack to conyaleſce beſore-the Heir 
was Infeft in the Lands, for there was found no ſuperveniency before 
there was a real Right eſtabliſhed in the perſon of him, who was Heir 
to the Setter, and that the Bond to give a Right made no fſuperyeni- 
ency, nor yet his being Heir, except alſo he had been Infefr, and alſo 
Heir, and that his being Heir without Infefrment made not the Right ro 
convaleſce, but might turniſh perſonal ground of Warrandice againſt him as 
Heir, and the real Right being made by the Reducer to the Husband and his 
Wite in ConjunQ-fee at one time, and in one Writ z it was Found that this 
was not a Donation flowing from che Husband to his Wife, albeit the Bond was 


granted 
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granted of before,as ſajd is,to theHusband alone,not mentioning the Wifezand 
albeit the Husband payed the Sum, for the which the Diſpoſition was made, 
and ſo albeit the Right Superveened to the Husband, whereby the Tack Re- 
vived, and might have Defended the Tackſman, againſt the Lo. Borthwicks 
ſelſo long as he lived,yet he being dead,the Tack could not convaleſce againſt 
theReli&t, who eodeme tempore acquired with him the Real Right, for her Life. 
time, from the Reducer, which was not eſteemed, to have proceeded from 
her Husband, as ſaid is, but from a Third Perſon to her. In this Proceſs it was 
Found, that a Diſpoſition, albeit made without a Cauſe Onerous by the De- 
bitor, after he was Debitor to his preceeding lawfull Creditors, could not be 
found as coming under the AR of Dyvory, except the Debitor, who Diſpon- 
ed, had beenthen Dyvor ; For he not being Bankrupt then, the Prior Cre- 
ditor could not, upon that A&, then quarrel the Poſterior Right, made eriam 
ſine cauſa oneroſa 3 It wasalſo Found, that payment of Taxation, for the Lands 
by the Cackſman Defender,made at Command of the Purſuer lyable tor the 
Taxation,atter theWarning,which the Defender Alledged, was als ſufficient,as if 
he had received payment of the Tack-Dutie, after the Warning, was not Re- 
levant, to infer Abſolvitor from that Warning, except that the Command had 
been given to him, to pay it, as Tackſman, or to be payed out of the Dut 
of his Tack, which was ſo Found, and the ſaid Exception Repelled, albeit the 
Defender Alledged, that he was not the Purſuers Debitor, but in the Duty 
of the Tack, and he was not obliged to pay Taxation for her, or to relieve 
her thereof, neither could the Command given by her have any reſpe&, bur 
to the Tack, and Duty thereof, he not being otherwiſe Debitor, which was 
Repelled. Ador. Nicolſon & Belſhes. Alter, 4dvocatus & Cunninghame. Hay 
Clerk. Vid. Feb, 6. 1629. betwixt thir ſame Partics, Feb, 17. 1629. Black- 
burn, & infra hic. March 5, L, Zey,March 4, 1635. Lady Borthwick, Feb. 
22, 1628, Lo. Loudon, 


White contra Dowglas, Eodem die. 

He Husband being obliged to provide his Wife, as is Deduced, and 

; Marked, Feb, 20. 1629. Andone of the Bonds whereof the Relicrav- 
ed aLiterent of the Sums therein contained, being made to the Husband by 
his Brother, which Brother was Tutor to the Heir of the Defun&t, who was 
Conveened, for fulfilling of his Fathers Obligement, and the ſaid ReliR hay- 
ing Diſcharged the ſaid Tutor of the Annualrent of that Bond, for her life- 
time,in favours of the Tutor, for love and favour born by her to him, and for 
his Pains as Tutor, in the Minors affairs3 It was Found, that albeit this Diſ- 
charge was ſufficient to exclude the Reli&, and to denud her of her Liferent 
thereof, yet that could not Liberat the Tutor at the Minors hands, butthat 
he remained obliged to his Pupil in the ſaid Annualrent, and tbat the benefit 
of the Diſcharge of the Liferent, albeit in favours of the Tutor, yet ſhould ac- 
creſce to the Pupil,and be profitable to him, and not to the Tutor, who was 
Debitor, ſeing the Cauſe thereof was for the Tutors Pains, in the Minors 
Afﬀairs, whoſe Afﬀairs was ſeen, might be done without great Coſt and Trave), 
and the Tutors Expenſe would be Refounded, a@ione tutele contrarias And allo 
the Diſcharge by the Reli& bore, that the Tutor would make no benefit nor pro. 

fit in bis office of Tutory, which was not a Clauſe allowable, the Tutor being 
bound in Law to do his Office, without reſpe& of Profit, butthis Deciſion 

was thereafter altered. AQor, Alter, Burnet, Hay Clerk. 


 L. Ley younger contra Kirkwood, Eodem die. 
Service done by the Tennents fince the Warning, which was a part 
of the Duties uſed to be payed for the Lands,done at Command of the 
Tii Purſuers' 


4.34 The Deciſcons of the Lords of Seſſion, 1629. ** 
Purſuers Grieve,and who was ſole Guider of his Aﬀairs. The Purſuer,who 
made the Warning being then in England, the time of the Command, and do. 
ing of the Service, was not Found Relevant, to Defend the Tennents from 
Removing, by vertue of that Warning: for none could Prejudge the Warn. 
ing made and ſubſcribed by the Maſter but himſelf,or ſome havingPower from 
him, whether he had been without, or within the Countrey; For noServant 
might do that,but by expreſs Warrand to that ſpecial effe&, Item a Rental Ser 
to a Man and his Wife, during their Lifetimes, not bearing #0 be Set during 
the longef# Liver of them two, but during their Lifetimes, was found ſufh- 
cient to Defend the Reli&, during her Litetime, and was found to be ex. 
pired, by the deceaſe of the Husband; for otherwiſe, if the Wite had died, 
and the Husband had ſurvived ber, it would not have Defended him thereafter 
during bis Lifetime, which had been unreaſonable. Items, a Tack Set for pay- 
ment of a hundred Merks yearly, to endure ay and while the Tackiman were 
payed of a thouſand Merks lent to the Setter, and the Tack-Duty therein al- 
lowed to the Tackſman, for the Annual of the faid Money, was not found 
ſufficient to Defend againſt the Removing purſued by the Singular Succeſſor, 
for ſo it had neither Iſhnor Duty, Item, a Rental bearing Power to the Ren- 
taller, to Remove, Out.put and In-put Tennents, and alſo to place Sub- 
Tennents under himſelf, and to S:t Sub-Tacks,and give Sub-altern Rights to 
others,the Diſpoſition of ſuch a Rental to another made not the ſame to fall.Gzb- 
ſon Clerk, Fid. Supra hoc Eodem die, Lady Borthwick,, concerning paying of 
Taxation for the Maſter,and for this firſt Part,viz.of aTack withoutDuty, June 
20, 1629. Keith. and For this laſt Part, July 15. 1628. L; Maxwel, and July 5. 
1625. L. 4itor, and the Caſes there, 

Biſhop of the 7ſes contra his Vaſſals, March 6, 1629, 

N an Improbation, a Defender being Summoned at his awelling Place, 
which was the Principal Houſe of his Lands, wherefrom he was Stiled, and 

he Compearing by his Procurators, and Alledging no Proceſs upon that Cita- 
tion, ſeing then he had no Remaining,nor dwelt there, but by the Contrair it 
was offered to be proven, that the time of the Citation, and diverſe Moneths 
before, and by the ſpace of a year fincethat time, he dwelt and remained at 
the Schools in Leith, being a Minor, and brought up there, This Alledgance 
was Repelled, and the Execution ſuſtained, but Po to Reduce thereon, 


prout m—_—_— Actor, Advoceins & Aiton, Alter. Nicolſon & Stuart: Gibſon 
Clerk. Vid, July 2. 1630. E. Hume, 


Falconer contra Blair, WMarch 7. 1629. 

He ReliR of a DefunQ, who by an Heretable Bond was adebted to his Cre- 

| ditor ina Sum of Money, being Executor to her Husband, and having 
payed the ſaid Debt, after her Husbands deceaſe, and Reported the Bond from 
the Creditor, and having thereafter Cancelled the ſame, ſhe purſuing the Heir 
of her Husband, as he who ſhould relicve the Executor, of that Heretable Sum 
for re-payment thereof to her, ſeing it was rationi & nature conſentaneum, 
that as the Executor is obliged to pay the Defun&ts Moveable Debts, off the 
firſt end of his. Moveablesz So that the Heir, out of his Lands and Heirſhip 
ought to pay the DefunQs Heretable Debt, Nam quem ſequumtur commoda,de- 
bent etiane ſequti incommodas This Action was ſuſtained atthe Executors Inſtance, 
againſt the Heir, albeit he Alledged, that ſhe ought to have no Relief, nor 
Repetition of that Payment,which ſhe made ſcienter, volenter & ſporte, without 
any Charge or Compulſion uſed by the Creditor againſt her, ſpecially the 
Bond Alledged ſatisfied by her, being now produced by her Cancelled,where- 
upon neither the Heir, nor no other could be diſtreſſed by the Creditor, and 
no Diſcharge being produced, granted to her by the Creditor 3 For it might 
| be 
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be that:the: Defundts ſelf had payed the Debt therein contained in his own 
Lifetime; 'or that the Creditor had otherwiſe Cancelled the Bond, and that 
the Relic could never have been diſttefſed therefore; which Alledgance was 
Repelied, -and the AQion ſuſtained, and the LZvyds Found the payment Al- 
ledged made by the Relic, after her Husbands deceaſe, might be proven by 
theCredizors Oath,and that theBond was whollyUn. cancelled at that time, and 
after his deceaſe nnght be proven by the Heirs Oath, which manner of Pro» 
bation was ſuſtained; to infer Repetition to the Reli, although the Bond was 
Cancelled; and the £Zords declared, that they would not reſpe& any qualifica- 
tion,which the Defenders ſhould adjeR to their Depoſitions, anent Conditi- 
ons made betwixt ther 8 the Relict,at the time of the ſaid payment,but ſimply 
would take their Oaths, upon the two Points foreſaids, which were ſuſtained 
as Relevant,viz, that (he her ſelf, made payment fince her Husbands deceaſe, 
and that the Bond was then Un-cancelled, AQor, Nicolſon & Aiton, Alter. 
Advocatws & Nairn:Gibſon Clerk, Yid. Feb. 10. 1629, betwixt thir Parties. 


| Mories contra Johnſton, Eodem die, 

N a ReduQion and Improbation, the Zords Found a general Heir Served, 
and Retoured tothe Father, might call for Improbation of any Writs made 
by his Father, whereby the Right of an Annualrent was provided to the Fa- 
ther, and his Heirs, which was Alledged to have been thereafter Diſ- 
poned to the Defender, and ſo thereby the Purſuer might be prejudged in 
that Prior Right, and it wasnot Found necefſar, that the ſaid Purſuer ſhould 
have been ſpecially Served Heir to his Father in that Annualrent, or Infeft 
therein, ſeing it was Conſtitute to the Father by Contraft only. 74d. Jun, 

29. 1626. Patrick Eviot, Feb, 4.1630, E. Kinghory, © | 


Mzirhead contra Wilkie, Eademe die. 

Purſuit at Job Wilkes Inſtance, for payment of certain Prices of Vicual, 
ſent by him to David Muirhegd,, was ſuſtained againſt the ſaid David, 
" being purſued in Scotland, before the Lords of Seflion, albeit the Defenders 

Procurators Alledged, that he could not be conveened ir: boc : fore, ſeing he 
and his Family were aQual Dwellers, and Reſidenters at Londor, where they 
remained arimo remanendi; Likeas the Victual .was Engliſh Victual, and the 
' Purſuer then dwelt in Berwick, where he is Burges, and the Writ for the Bar= 
gain was made, and dated at Berwick, whereby the Defender Alledged, that 
neither.ratione domicilii, neque rei de qua agitur, neque contratus, he was ſubject 
to this Judicatory, which Alledgance was Repelled, and the Proceſs 18+ this 
Judgment ſuſtained againſt him, to have Execution againſt his Perſon, when 
he came to Scotland, and —_ his Goods and Gear in Scotland, he being a 
Scotiſhman, and FaQtor to Scotiſhmen, and being Summoned perſonally in $cot- 


land. AQor. Belſhes. Alter. Stuart, Gibſon Clerk. Vid. November 15. 1626, 
(Galbraith contra Cunninghame. 


Shaw contra Kinroſi, March 10, 1629. | 

'© being Infeft in an Annualrent out of ſome Lands, who diſponing that 

Annualrent to another, after which Diſpoſition ( which contained 
a Procuratory of Refignation therein theAcquirer of the Diſpoſition betore he 
was Lntcft conform thereto, by the Superior of the Annualrent,. who was 
Heretor of the Land, out of which it was Diſponed, gives a Bond tothe Diſ- 
poner, reponing her to her Liferent thereof, after which Bond; immediately 
he uſes the Procuratory of Reſignation, and was Infeft by the Superior,in the 
ſaid Annualrent, the Diſponer nevertheleſs retains rhe Poſleſſion, aftex which 
the Acquirer of the Infetment, upotithe ſaid Reſignation, Reſigns the, ſaid In- 
fettment, and Right of Annualrent, in the hands of the Heir of the Superi- 
[11 2 wy 
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or and Heretor of theLands, who notwithſtanding thereof,is ſtill decerned to 
ay the Annualrent to the ſaid firſt Refignant, conform to the foreſaid Back. 
d made to her z Thereafter the Right of the Land being Compriſed from 
the ſazd Heretor,and it being queſtioned,ifthe Land was affected with the bur- 
den of that Annualrent, and that really the Compriſer was holden to pay the 
ſame, asthe Author was conform to the ſoreſaid Bond: -It was Found, that the 
Compriſer might bruik that Land, without that Burthen, which the Singular 
Succeſſor was not holden to pay, albeit his Debitor, from whom he Comprif- 
ed the Land, might be Perſonally, and his Heirs ſubject therein, yet ſeing the 
Real Right was Reſigned in the Saperiors hands, no Bond given by the Re. 
ligner, oracknowledged thereafter, by the Superior, would afte& the Lang, 
againſt a Singular Succeſſor and therefore the Perſon firſt Heretor of the An. 
nualrent, by the Right. of the ſaid Back-Bond, with continual Retention of 
Poſſeſſion conform thereto, was not found to have any Right againſt the 
Land, or againſt the Singular. Succeſſor, but only againſt the Heirs of the 
makers of the Bond, aud others whom ſhe might Perſonally conveen, Actor, 
Rol/ock, Alter. Burnet, Gibſon Clerk, Vid, June 27. 1629, Hamilton, Fuly 
$8. 1629. Durie contra Xinreſs, 


' Merſhall contra L. Drumkilbo, March 12, 1629, 

Ne provided toa Chaplanry in the Colledge-Kirk of Dankel,and have 

ing thereon obtainediLe ters Conform,and Charged for an Annualrent of 

Ten pounds out the, ſfaq:e Lands,as Cue to the ſaid Chaplanry,and to the. laſt 
Chaplan, by whoſe deceaſe the Charger was provided, having obtained De- 
creet before the Commiſſars of Dunke/, againſt the Heretors of the ſame 
Lands, for pay ment of the ſaid Annualrent for diverſe years, as adebted ta 
him, and he having thereupon Poynded the Tennents, and received Pays 
ment : Thir Charges being Suſpended by the Heretor, it was Found, that the 
Decreet foreſ1id, obtained before the Commiſſar of Dunkell, and the Poynd- 
-ing conform thereto, by the ſaid late Chaplan , could not be ſuſtained asſuf- 
-Fcient grounds to aſtrict the Heretor, to burden his Lands with the Servitude 
of this Annualrent, except there were either a Mortification produced, to ſhew 
where this Annualrent was Mortified by the Heretor, to that Chaplanry, or 
elſe that the Chaplan had been in Poſſeſſion thereof, either before the Refors 
mation of the Keligion, diverſe years, or thirty years ſince, and no 0- 
therwiſe : And they reſpeed not the ſaid Decreet,and three years Poſſeſſion 
therein contained, and Poynding therefore. Actor. Fletcher, Alter. Nicolſon, 

Hay. Clerk, Yid. March 17. 1629. Teaman contra Stuart. | 


L. Gallowſheils contra L. Mckerſton, Fodeme die. 

& a Removing, 'a Tack Set by one who was Infeft in Lands, was ſuſtained 

to produce Action of Removing at the Tacks-mans inſtance, albeit it bore 
not a Clauſe therein of power to in-put and out-put Tennents, the Tacks-wan 
proving that the Setter wasHeretor of the Lands.eſpecially ſcing theDefenders 
hadnoRight to theLands, which was ſo found,albeit ſome were of opinian,that 
ſuch Tacks were only Obligations, whereby the Setter might be compelled to 
Enter the Tacks-man in poſleflion of the Land, but were not real Securities of 
force to produce Removing, and thereby to make Warning, being of the na- 
ture of perſonal Securitiesz but moſt part were of another Judgment, there 
being no Tack nor Right. in the Proponers perſan, and Foun uf fre, AQor. 

Alter. Nicolſon. Gibſon Clerk. ' 


Colmſlie contra E. Roxburgh, Eodems die. ! 
| Charge againſt the Superior to receive a Compriſers Aſſigney, beingSu- 
ſpended by the Supertor, becauſe the Compriſer had made another Af- 
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fieney to that Compriſing Judicially, as uſe is frequently to be done ; and that 
Aoney had —_— Aſſigaey, and ſo the ſame had ſt from hand to 
hand, and might be tranſmitted by many Aflignations, which the Superior was 
not holden to acknowledge ; for he Alledged, that albeit he might be com- 
pelled ta. receive the Afzigney to whom the Compriſing was Legally Afign- 
ed, yethe could not of Law be compelled to receive that as. 5 Alsigney, 
nomore than upon his Vaſſals Reſignation he could be compelled to receive 
him in whoſe favours the ſame was made; which Reaſon was Repelled, ſeing 
he only received but one Vaſſal by vertue of that Compriſing,no other being 
received thereupon: It wasalſo here Found, that the Superior could not be 
compelled to receivetheCompriſer,except he ſhew'd that theDebitor was Infeft; 
albeit the Charger offered to prove, that his Father to whom he was appear- 
ingHeir was Infeftz and alſo ſhew'd a Decreet of Declarator of this ſame Debi- 
tors Liferent of the ſame Lands, gifted by the ſame Superior to a Donatar; in 
which Gift the Superior had granted, that the ſame Lands pertained Heretably 
tothe ſaid Debitor, and thereby gifted his Liferent thereof, which Liferent 
was declared in fayoursof the Donatar, Likeas the ſaid Liferent- right being 
again returned by the Donatar to the Superior, the Superior was in Poſlefiori 
of the Lands by vertue of that Liferent, and ſo he could not Alledge that the 
Debitor wasnotInfeft,notwithſtanding whereof it wasFound,that theCompriſer 
ſhould ſhew that the Debitor was Infeft,ſeing the Declarator of Liferent might 
be againſt an appearand Heir as well as againſt one Infeft ; but this Declarator 
was not obtained but as the Liferent of a Vaſlal who.was Infeft. AQor. Craig. 
Alter, Nicolſon. m_ Clerk, Yid.14 Feb, 1629. Grant contra L.Balveny,&& 23 
March 1622. Mr. Simeon Ramſay. | 


Cunninghame contra Sheriff of $tirlings Deputs, Eodem die, 

TE Sheriff-Deput being Charged to take a Rebel, who Suſpending on a. 

bedience and diligence done by him, in ſearchingand ſeeking him, and 
that he could not be found, as Inſtruments produced bore; And the Charger 
Replying, that fince the Inſtrument the ſaid Deput had been in company with 
the Rebel divers times withinthe place ofhis Jurisdiction,where he had at that 
time power to take the Rebel. This Alledgance was ſuſtained, being proven 
to infer Sentence againſt the Deput for not taking the Rebel, for no further 
was ſought by the Proceſs, for payment of the Sum was not ſought therein; 
and it was not found needful that the Go__ of Caption ſhould have been 
left with the Deput, or delivered to him for his Warrand of taking the Re- 
bel at the times foreſaids of his being with the Rebel 3_ neicher was the want of 
theſe Charges found any cauſe whereby the Deput ſhould be excuſed to take 
him, he having received a Copy Subſcribed by the Meſſenger the rime of his 
firſt Charge. Yid. Ult. & 4 Fuly 1628, Rachelet and the Caſes there Cited, 
And 12 Fune 1630. Mr, Rodger Mowat. 13 July 1630. Haycontra E. Marſhal. 


Yeoman contra Stuart, March 17. 1629. 

A Seafin of an Annualrent of 20 pounds to be taken out of a Tenement in 

Dundee granted to the Purſuer by the Baillies of Dundee by Haſp and 

Staple, as Heir to his Father, who was Infeft therein upon his Authors Refig- 
vation, mentioned in his ſaid Fathers Seafin, proporting the ſaid Reſignation ;_ 
Likeas his ſaid Fathers Authors Seafin proported to be given by the Heretor of = 
the Land to the ſaid Author of the ſaid Annualrent, to be taken out of the 
faid Land, there being no other Adminicle, neither of the firſt Sealin, nor none / 
of the ſubſequent Szafins, but the Afſertion of the Nottar to the Seaſin, who 
was Town-Glerk; and there being no other preceeding Writ for theWarrard 
thereof, nor no Poſleſsion had of the ſaid Annualrentat any time ſince the firſt 
Ii1z3 : + Seaſin; 
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Seafin, which wasdated and given 38 years fince, the Seafin forefaid 'piven to 
the Purſuer by Haſp and Staple, with the other Seafitis preceeding,. as ſaid is, 
was ſuſtained, to produce Aion at the Purſuers inſtance;(albeit he Was not 
Retoured Heir inthe ſaid Annualrentto his Father 3 and albeit thete'was nei- 
ther preceedirig Adminicle to the Seafins, ' nor yet any Poſleſsion firice the date 
thereof : And albeit it was only teſtified by the Clerks alſertion,Nottir there. 
to' ) for Poynding of the'Land, 'both for bygones and time to come, ſeing 
the ſame was given by the Baillie, and Town Clerk, *according to''the uſya} 
form within Burgh in ſuch caſes, which was ſuſtained; albeit the Seafin of the 
faid Annualrett bore! not, to be giver t0- b: holden Buirgagez and which the 
Defender Alledped ought not to be reſpetted as in other Seafins of Exnds hol- 
den Burgage, lier the aſfertion of the Baillie arid Town-Clerk, teſtified b 
the Clerks Inſtrument, is fufficient 5 which was Repelled;- and the Seafin ſi. 
ſtained, Aftor, Fletcher, Alter, Hay Clerk. Fid. 27 Novemb. 1630; 
L: Lawder, Vid. 16 July 1629. Scot contra Deans, & Penult July 1629. 


Stuart, 12 March 162g. Ofarſpal. 8 July 1629, Durie contra Kinroſs, & 2x. 


July 1629, Moreir. 
| Barclay, contra Stevinſon, March 18. 1629. ; 
Creditor having obtained Infeftment of his Debitors Lands, and having 

A Set a Back-Tack again to him,during the not Redemption, witha Clauſe 

rritant, that if the Duty of the Back-Tack be ge two years, the ſame, 
and the Reyerfion ſhould expire 3 upon the which Failzie Declarator being 
ſought, another Creditor Compearing Alledged Abſolvitor, becauſe the years 
Libelled whereon the Failzie Alledged was committed , the Purſyers ſelt pol- 
ſeſt an Houſe of the Lands, Sett in Back-Tack ; the Maill of which Houſe, 
as was uſed to be payed therefore the'years before the Purſuers Occupation, 
extended yearly to 10 pounds,whereby the Purſuer muſt be Compted to have 
received payment of a T of the faid Back-Tack-Duty, and a part being pay. 
ed for the years Libelled, the Failzie cannot be Compted to have been Com- 
mitted, ſeing the whole Duty reſted not owing. This Exception of partial 
payment, and this manner of payment, viz, By Occupation, was Foundrele- 
vant to Eleid the Declarator 3 and alfo it wasFound Relevant to be proven by 
Witneſſes, and no wayes neceſlar to' be proven by Writ, Hay Clerk. Fid, 
r Feb. 1631, Calpie, 

Ruſſel contra Paterſon, March 19. 1629. 

' A Merchand furniſhing Wines to aWoman, and ſhe being purſued by him 

"A for the price thereof, the Action and Proceſs was ſuſtained againſt her, 
albeit ſhe Alledged, that ſhe was clad with a Huſband, who not being con- 
veened inthe Proceſs, nor Summoned thereto, no Proceſs oughtto be granted 
againſt her z which Alledgance was Repelled, ſeing the Huſband was 10 years 
out of the Countrey together before the Purſuit, and was not returned, and 
it was not known whether he was dead or living ; and all this time the 
Defender was in.uſe to Bargain with this Purſuer, and buy Wires, and keep 
an Inns, fo that ſhe ought to be anſwerable for her own Receipts. A@or. Az- 
tn, Alter. Ryſſel. Gibſon Clerk. | | 


| Herries contra Lo, Heyries, Eodem die. 
A Summons bearing that a Charter was Subſcribed and perfeted to the Pur- 
ſuer of certain Lands, and Seafin taken thereupon; after the taking 
whereof the Subſcriber of the Charter having borrowed the ſame from the Pur- 
ſuers Father: ( the Purſuer being then, Minor) to be ſeen by him, the faid Sub- 
ſcriber and Granter Cancelled the ſame, and ſenſyne retained polleſiion of the 
Lands Diſponed,therefore the Purſuer craved both that the Defender ſhould 


make 
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make up the Evident again, and alſo refound the Profits of the Lands med- 
led with by the Defender fince the Cancellation thereof. This AGion was ſu- 
ſtained, and both the Concluſions of the Summons Found Relevant,albeit both 
craved together, and no neceſlity found firſt to Purſue for the making up of 
the Evident, and then to Purſue thereafter for the Maills and Duties 3 but the 
whole Summons was referred to the Defenders Oath ſempliciter, Hay Clerk. 
Vid. z Decemb, 1629. Lawſon and Reid, &c. | | 


Dowglaſs and E. Angus contra E. Lauderdale, and L, Ley, Eodem die, 
Declarator of Non-entry of Lands being ſought, and one of the Defen« 
ders Compearing, and Alledging that Laxderdale was Infeft in thir Lands, 

and that he and his Author immediatly before him were Infeft therein, by Rights 
and Infeftments theſe 40 years by-paſt, whereby the Land was full that ſpace, 
and which by the,PraQique of the Kingdom purged all Non-entry ; this Ex- 
ception was Repelled, being proponed by the Defender, who Alledged no 
Right to the Lands flowing from the Earl of Zanderdale , by whoſe Right 
the Lands were Alledged to be full; and fo it was Jus tertii, and not compe- 
tent tothe Proponer 3; whereas if he either had Right from the Lo. Lauderdale, 
or that the Lo, Lauderdale's ſelf had proponed it, the ſame would have been 
found Kelevantsfor a Defender,cxcepting upon his own Right,or his Authors, 
that the Lands was full in their perſon by the ſpace of 40 years, it is enoughto 
purge all preceeding Non-entry , but the Los Laxderdale not being Compear. 
ing (being a Party called) to propone this, asfaid is, it was Repelled ut ſu- 
pra, as not competent to the Proponer 3 for in effeR the Non-entry yyas purſu- 
£d to the behove of the Lo. Lauderdale, to eſchew a Purſuit of ReduRion 1n- 
tented againſt his Ri ght to theſe Lands, by the ſame Party Proponer of this 
Exception, which was Intented by him, as Heir to that perſon,by whoſe de- 
ceaſe the Non-entry now acclaimed, was ever ſought ſenſyne; neither was it 
reſpected, where it was Alledged that the Lands being full, eo caſs there could 
not be a Non-entry; far leſs where their two Rights are contrair and in- 
comptable 3 and ſo they might be proponed by any Party called, being a de- 
fence, which extinguiſheth that Right i= totum:; And if that Right whereby 
the Lands were full, were called in queſtion, the Non-enty ought to ſleep 
while the event of that Proceſs; for it the Party Infeft prevailed, he was in 
ſurety, and there needed no other Right of Non-entry to ſecure the ſame 5 
and if it ſhould be Eleided by any better Right, then the Non. entry might be 
ſought, but ſo long as that Right ſtood,all Non-entry was thereby excluded 5 
which was Repelled »t ſupra. Actor. Stuart & Aiton. Alter, Nicolſon & Mowat. 
Hay Clerk. Vid. 24 June 16:9, Sir Mungo Murray, 


L. Afeck contra Mathie, March 20, 1629, 

N a Removing, the Receipt of an Herezeld from the eldeſt Son of the Fa- 
ther, who was Liferentaller of the Land, is ſufficient to fave the Pays 
er from Removing from that Land for a year after the Rentallers deceafe, [- 
te, a promile not to Remove, made by the Purſuer, may be proven by Wits 
neſles, to ſave the perſon to whom the promiſe is made from Removing, for 
the ſpace of a year only after the promiſe z and if it be proponed for longer 
ſpace, it muſt be therewith Alledged, that the promiſe was then accepred,and 

muſt only be proven Scripto, or by the Oath of the Maker of the promile. 


- E. Buccleugh contra Young and Ker, Eodeme die. 
A* Order of Redemption being uſed againſt the Heir of one who was In+ 
 feft under Reverfion, and Declarator ſought thereuponz the Creditor 
of him, from whom the Redemption was uſed, having Compriſed his Wodſet- 
Right, and having Charged the Superior to receive him upon that Compriſing, 
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which Superior was Uſer of the ſaid Order of Redemption, being Heretor of 
the Lands, arid to whom the Reverſion was granted, It was Found, that there 
was no neceſſity to have premoniſhed the ſaid Compriſer, by the ſaid Order 
of Redemption, albeit he had Charged upon the Compriſing, before the uling 
of the ſaid Order; and fo that he Compearing in this Proceſs for his Intereſt, 
Alledged that the Purſuer being ſo Charged, could not have miskenned the 
Excipient 3 which Exception was Repelled, and the Order ſuſtained, feing 
the Purſuer had Suſpended that Charge, which ſtood undiſcuſtz but Ordained 
the Excipient,to propone againſt the Order in the Cauſe, what other Defence 
he pleaſed, but would not caſt the Order for his not being Warned, Actor, 
Nicolſon. Alter, Cheap. Scot Clerk. Yid, 25 March, Berwixt thir ſame Parties, 


L, Finmouth contra Weems, Eodem die, : 
He Laird of Xizcraig in his Sons Contract of Matriage being oblig'd to 
[ Infeft his Daughter in Law in certain Lands, and therein obliging him. 
ſelf to watrand theſe Lands to her free of all Teinds, except the payment of 
Seven Bolls of ViRual yearly; for theſe are the very Words of the Contrae:; 
the Father in Law being then Tackſ-man of theſe Teinds for payment of the 
ſaid Tack-duty, and after the Sons deceaſe the Relic continuing divers years 
in Poſſeſſion of theſe Lands and Teinds for paying of this Duty, the Good- 
father being till on lite z thereafter the Good-father in another Contrad of 
Marriage of one of his Daughters, for Security of the Sums promitted in To- 
cher to his Good-ſon,makes him Aſſigney to his ſaid Tack ot the ſaids Teinds, 
whereupon the Reli& foreſaid of his Son is purſued for the ſaids Teinds ot the 
Lands, provided to her by her ſaid Contra@ of Marriage, who opponing the 
foreſaid Clauſe of the ContraR, bearing her Father in Law to be oblig'd ro 
Warrand the ſaids Lands to her free of all Ton—_ the ſaid Seven Bolls, 
which ſhe Alledged, with her Poſleſſicn ſenfine, ro be als good to her as if 
ſhe had obtained an Afignation to the Tack, or had been made Sub-TackC. 
woman, And the other Alledging, that it was only a Perſonal Bond, which 
obliged himſelf and his Heirs, and could not exclude the Real Right now ſtang. 
ing in the perſon of a Singular Succeſſor, who had valuably acquired it ex cauſs 
oneroſa. The Alledgance was Suſtained,and the Clauſe was Found ſufficient, to 
maintain the Defender in, her Right,to bruik the Lands againſt any whoſoever 
claimed Right to that Tack, Actor, cAiton, Alter, Nicolſon, Gibſon Clerk, 
Vid, 27 March 1628, Lord Blantyre ,, 


James Weyms contra L. Kincragie, March 21. 1629,, 

Ne being Infeft in an Annualrent out of the Lands holden of the Grant- 
er,and after the Granters deceaſe,the Annualrentar purſuing the ground, 
to be Poynded, the Donatar to the Waird, which fell by the deceaſe of the 
Granter,Compearing to ſtay the ſame3 and the Annualrentar Replying, that 
the: Waird was taken to the behoofe of the Appearand Heir of the Granter 
. of the Infeftment, which being confeſt by the Donatar 3 It was found never- 
theleſs, that the Annualrentar could not Poynd, during the time of the Waird, 
becauſe albeit the Waird was taken to the uſe of the Appearand Heir, yet 
ſeing the Appearand Heir had Renunced to be Heir, being Conveened by 
other Creditors of the Defun&, to whom he was Alledged to be Appearand 
Heir; And. this Annualrentar could not Qualifie, nor Alledge that he was 
Heir to him, That Renunciation ſtanding, the Ground could not be Poy nd- 
ed during the time of the Waird,albeit the Waird was taken to the uſe of the 
Appearand Heir, no more than it had been to the uſe of a Stranger. Ator. 

<4#on, Alter. cHegill, Gibſon Clerk. Fid. July 2. 1624+ L. Hemesfield, 


E. Bucclengh 
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E. Bucdeugh contra Toung and Ker, March 25. 1629. 
THe Earl of Buccleugh purſuing Redemption againſt Towig, who had a 
| Redeemable Wodſet of him, mentioned March 20, 1629. And inthis 
Redemption,one Ker, who was Creditor to Toung theWodfetter, had for Sims 
,owing to him by the ſaid Towng, Compriſed the ſaid Tonng*s Right of Wodfer 
and Inteftment, and who upon that Compriſing, had Charged the Earl toen- 
ter him, and by vertue thereof Compearing, and defiring that the Conſigned 
Money, whereupon the Lands Wodfet were RedeSnable, might bedelivered 
-to him 3 And the Earl Alledging, that he ought to have Right thereto, inre- 
ſpe&t that Towng theWodſetter before Kers Comprifing was decerned to pay to 
the E. certain Sums of Money, wherein he was his Debitor,ſo that he might 
compenſe therewith, and might therefore take up the Money conſigned fot the 
Redemption 3 And rhe Compriſer anſwering, that ſeing the Compriſing gave 
him Right to the Wodfet, the Money whereupon the Land was Redeemed 
behoved to pertain to him, and the Purſuer could not —_ therewith, 
for that Debt owing to him, the Compriſer having Compriſed an Heretable 
Right, for &liding whereof, nothing could be obtruded of any Moveable 
Debts owing to the Redeemer. The Lords Found, that the Compriſer had 
' theonlyRight totheSum,whereupory Reverſion was granted, and not the Re. 
deemer, for albeit the Wodſetter was owing a Moveable Sum to the Redeem- 
er, before the Wodletters Right was Compriſeny yet ſeing the Compriſer had 
Compriſed that Right at rhat time when the Wodſet ſtood, and before any 
Order of Redemption uſed 3 and ſeing the Redeemer had done nothing before 
the Compriſing, nor yet fincethe Redemption, nor Confignation ( whereby 
it might be ſupponed that the Sum became Moveable ) to make that Sum 
conſigned lyable, or to affe&t the ſame to him for his Debt; Therefore it was 
Found, that the Compriſer had Kight to the Sum, the ſame becoming in the 
place of the Right of Wodfet Compriſed, and which was Redeemed by the 
ſaid Sum, which being configned by the Redeemer, in the Depoſitars hands, 
could not be claimed by the Redeemer, to 'be compenſed with, and to be 
. taken up by him, and retained3- for then there could not be a Redemption 
uſed by him, ſc that he wasFound not to have Right thereto, and that the 
Redeemer could not compenſe the Sum configned for Redemption, with a 
Debt owing to him by the Wodfetter, againſt the ſaid Comprifer, who was 
a ſingular Succeſſor, albeit it had been granted, that he might have compenſ- 
ed againſt the Wodſetters ſelf, if he had not been denuded of his Right. 
Actor. Nicolſon. Alter, Cheap, Scot Clerk. 


Ruſſell contra Paterſon, Eodem die, 
OF being purſued for payment of Ninty nine Pounds, conform to his 
Promiſe made to pay the ſamezit being contended, that it was probable 
by Witneſlces,as the Purſuer defired. The Lords Found it was only probable 
by the Defetti&rs Oath, or by Writ, and admitted not the ſame to be pro- 
'ven by Witfdffes. AQor. Ruſel}. Alter. Aiton. Gibſon Clerk. 


, Lo, Couper contra DoQor Stravg, Eodeme die, 

QAor Strang having Charged the Lo. Copper to pay a Penſion of Fourty 
nds, given to him yearly, during his Lifetime, he being their Mt» 
miter at Errol. The words of the Penſion bearing, T hat the Lo, Couper wnder- 
Standing, the pains taken,and to be taken by theDr upon bisVaſſals in that Paraoch,and 
for love and favour be gives the faid Penſion to the Door during his lifetime 
and the Party Suſpending, that the Penſion bears, . To be giver to the Doffor, 
for ſerving the Cure of that Kirk z and he being now tranſported Cen 
K kk Charge, 
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Charge, and that Kirk ſerved with another Miniſter, the Penſion ſhould ceaſe, 
ſpecially ſeing there is an expreſs Clauſe in the Penſion, whereby the Defender 
accepts the ſame, in SatisfaRion of all that he can crave of the Lo. Conper, for 
his Service, The Lords Found not this Reaſon Relevant g but Found that 
the Lo. Couper was Debitor to the Door in the Penſion ſo long as he lived, 
albeit he Served not the Cure at that Kirk, ſeing the Penſion bearing, tobe 
given as ſaicbis, for pains to be taken in futuro, which now ceaſed, was Found 
not to be the finall CauſeFyhereby the Failzie could make it ro ceaſe, but was 
an Impulſive Cauſe only, which, although it held not, yet thereby the Pen. 
fion was not reſtrited to the time of his Service, but was given expreſly, dur. 
ing bis lifetime, and ought not to ceaſe, ſo long as he lived 3 and fo a Pen- 
ſion giventoa Penſioner for his Lifetime, for Services done, and to be done, 
ceaſed not, by not doing of Service thereafter continually. Actor. Nicolſon 8 
Neilſon, Alter. Gibſon Clerk, 
Duff contra Boyd and Wilſon, March 26. 1629. 

s + Creditors contending, which of them ſhould be found to have beſt 

Right to a Sum of Money Arreſted,as pertaining totheir commonDebji- 
tor. The one claiming the ſame by vertue of an Arreſtment layed upon that 
Sum, before the other Parties Diligence and the other Partie Alledging,that 
thatArreſtment oughtnot to be reſpe&ed; becauſe the Principal Letters, which 
ſhould be the Warrand to all Arreſtments was not produced, ſeing there was 
nothing produced, but an Extra& of theLetters of Horning, out of the Clerk of 
Regiſters Books, wherein the Horning was Regiſtratz In the which ExtraR, 
there was contained a Warrand to Arreſt, and by vertue of the Warrand in the 
ExtraQ, the Arreſtment was made by the Officer, ſince the Letters of Horning 
were Regiſtrat, and which ExtraQ he Alledged could not be a Warrand to any 
Officer, or to any Partie whereupon to make Arreſtment, except the prin- 
cipal Letters bearing that Warrand themſelves were ſhowen. The Zords 
Found the foreſaid ExtraQ, albeit proporting a Warrand of Arreſtment,could 
not be a Warrant,whereby Arreſtment could be execute, the principal Let- 
ters themſelves not being ſhown, which principal Letters Signed and Signet, 
could only be a ground of Arreſtment, and therefore the ſaid Arreſtment 


was not ſuſtained, but the other Party was preferred. AQor. Dazidſce, 
Alter, Boyd. Gibſon Clerk. | 


Rell» contra'e Murray, Eodem die. 

A Penfioner having a Penfion granted to him, by the Biſhop of St. A#- 

drews, and the Feu-Duty of ſome Lands payable by the Feuar to the 
Biſhop, being aſſigned to the Penfioner, for payment of the Penſion, where- 
upon the Penſioner having Charged the preſent Feuar of the Land, who had 
lately bought the ſame from the old Feuar, for payment of the ſaid Feu Dyu- 
ty, reſting un-payed, diverſe years before he had acquired the Feu , It was 
Found that the Penfioner could not Charge by any Dae Þ rge, or Exe- 
cution, the ſaid Feuar, for payment of the faid Feu-Duties, aFany years ow- - 
ing before the Acquiring of his Right, but prejudice to ſeek the fame really, 
againſt the Ground, by Poynding,or otherwiſe 3 Likeas the Penfioner, July 8. 
1629, purſuing for Poynding of the Ground, for the ſaid Feu-Duty owing, 
before that Singular Succeſſor obtained the Right of the Lands, It was then 
Found,that the Ground was Poyndable forthe years,not only fince he acquired 
his Right, but alſo for the years preceeding, and that there was no neceflity 
to purſue him, who was then Heretor, for payment ofthe ſame. Actor. 
Alter. Rolock, Scot Clerk. id. July 21. 1630,  Mr- «Archibald Moncrief. 


Puly 9. 1629, Urquhard contra E, Caithneſs. 


Colledge 
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Colledge of Aberdene contra Menzies, Eodem die. 
He Colledge of Aberdene, having the Deanry of the Cathedral Kirk of 
Aberdene, Annexed and Mortifed to them, purſues ReduRion of cer. 
tain Tacks of Lands, pertaining to the Deanry, Set by the ſaid Colledge, be- 
cauſe the ſame was not with conſent of the Biſhop, and remanent Members of 
the Chapter of the ſaid Cathedral-Churchz And the Defender Alledging, that 
there was no neceſſity of any of the Chapters Conſent, ſeing the Deanry was 
Mortified to the Collcdge, whereby in effect the Deanry was fuppreſt and 
extinct, and no Conſent was requilit, but of the Principal and Members of the 
Colledge, to whomthe Rents and Fruits ofthe Deanry did belong, and whoſe 
Conſent he had, and which was Set by them : The Lords Found the Tack 
null, wanting the Conſent of the Chapter: for albeit the Deanry, and Fruits 
and Rents thereof was Mortified to the Colledge, yet the Dignity was not 
thereby Extin&, for thereby the Colledge came 1n place of the Dean, and as 
deeds done by the Dean, before the Mortification, required the Conſent of 
the reſt of the Chapter, ſo the Deeds done by the Colledge required the like 
Solemaity, they being only become in the Deans place. A&tor, Nicolſon, Al- 
ter. Cheap Scot Cleck. Yid. November 9. 1624+ Mr. Tho, Hope contra Miniſter 

of Kerſe March 9, 1630. Mr, Walter Whiteford, 


Mathiſon contra L.Wariſton, March 28. 1629. 
* A Son purſuing his Mother, who was made his Tutrix, and her preſent 
A Huſband with whom ſhe was married the time of the Purſuit, for pay- 
ment of the Particulars Intrometted with by her, in the time of his Pupillarity 
for diverſe years, in which ſhe was married with another ſecond Huſband, in 
theſe years;And the preſentThird Huſband Alledging, that he could not be con- 
veened for theſe years wherein ſhe was married with another Huſband, ſein 
that Huſband Intrometted with the Pupills Eſtate theſe years, and whoſe 
Heirs andExecutors ought to pay the ſame to him,and ought tobe called theres 
fore, and not this Third Huſband, ſpecially ſeing the Wife having married 
that Huſband, ſhe by that ſecond Mariage fell from her Tutory, and by the 
Law was Removed therefrom, whereby the Intromiſfion had by her or her 
Huſband could not be aſcribed to her Tutory, but the Husbands Heirs or 
Executors ought to be anſwerable therefore. The Lords Found, that this 
Third Husband, now Defender, could not be conveened for any Intromiſſion 
had by the Wife, or her ſecond Husband, intheſe years wherein they had Ins 
tromiſfion the time of their Marriage, before that the Heirs and Executors of 
that ſecond Husband were called and diſcult, whom the Lords Found, that 
the Minor ought to purſue therefore, primo loco, and diſcuſs them before he . 
could have any Aion againſt the Wife, or her Third Hugband for the ſame; 
and Found, that if it ſhould be Tryed by that Purſuit, and diſcuſſing of them, 
that they ſhould be found oz ſolvendo,and that no payment might be recovered 
from them,that then theMinors Afton againſt the Wife and her Third Huf- 
band ſhould Revive and Convaleſce to him; alſo the Lords Found, that the 
ſaid Third Husband, and his Wife might be Conveened for the Intromiſhon 
had by her in theſe years which preceeded here ſecond marriage; and 
wherein ſhe was then Tutrix, after the deceaſe of her {aid firſt Husband, Fa- 
thertothe Purſuer, and which Parſuer was her own Son, for which years the 
AQtion was found proper to the Purſuer againſt his ſaid Mother, and againſt 
her ſaid preſent Third Husband, and that it was not neceſlar for him to purſue 
the Heirs and Executors of the ſecond Husband therefore, ſeing the Aion 
was proper againſt her ſelf, ſhe being then Tutrix in theſe years, and conſe= 
quently againſt her preſent Husband. Actor, Alter. Craig. Scot 


Cler k, 
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Gal contra Eviot, Eodems die. 
Ne being purſued for a Sum adebted by the Defender, and which wag 
hives to his Oath, and the Defender granting the Debt z but in his 
Oath declaring, that the Debt was not owing, in ſo far as the Purſuer had [n- 
trometted with the Farms and Duties of the Lands of the Defenders diverſe 
years, which were poſleſt by the Defender,he retaining the Duties un-payed, 
and which he Compenſed with the Purſuer, for fatisfaQion of his Debt now 
acclaimed. The Lords allowed of this Compenſation, and in reſpect of the 
Oath which proported the ſame,they aſloilzied him from this Purſuit, which was 
ſo Found, albeit this was an Exception proponed by the Defender, not in- 
ſtructed, but ſworn by himſelf, it being neither Referred to his Oath, nor yet 
otherwiſe qualified by the Deponer, who granting the Lebt, for which he 
was purſued, made himſelf free by affirming of another Debt, owing by the 
Purſuer, which was neither Inſtrufted nor Liquidat 3 neither was it ſhown 
that the Purſuer poſſeſt theſe Lands, nor what Farms ſhould have been payed 
therefore, nor what were the Prices of the Farms theſe years, nor that the De. 
poner had Right thereto, without which there could be no Compenſation 
nevertheleſs this being Deponed by the Party, it was tound ſufhicient to Li- 
berat him of this liquid Sum, confeſt to be owing, and elided only by the 
ſaid Compenſation; and it was Found,that the Deponer by his qualified Oath, 
might propone and ſwear his own Exception. Actor. Gibſon, Alter, Nicolſor 
& Cunninghame, Hay Clerk. 


Hog contra Neving, Fune 11, 1629. 

Ne Neving being Executor Teltamentar Nominat and Confirmed to ums 
quhile Hog Teſtator, and in the fame Teſtament the whole Gear 

being left to Mr. Thomas Hog, Son to the Teſtator , who was left univerſal 
Legatar by the Defun&, ſo that the Execuror had only mudum officium, and 
the Executor having recovered Sentence againſt ſome of the Debitors, named 
and given up in the Teſtament; thercatter the Legatar having conveened the 
Executor for payment of the Debts given up in Teſtament, It was Found that 
theExecutor having made theLegatarAſſigney totheDecreets obtained by him, 
againſt the Debitors, that he was not further obliged to pay the Debts to the 
Legatar, ſeing che Executor had only a naked office, and the Legatar only 
the benefit, and Found that the Executor had no neceſlity to put the Decreets 
againt the Debitors to Execution, either by Poynding or Horning; Neither 
was obliged to make the Debts good, albeit the Debitors had become Bank- 
rupt, or un-an{werable to pay thereafter, they being Reſponſal, if the Sen- 
tences had received Execution, for which the Executor was not anſwerable, 
nor was obliged in Diligence, he being free of all Fraud, or Colluſion with 
the Debitors, and he never being defired by the Legatar, to concur with him 
in any Ac againſt the Debitors: So thatthe Aſſignation made by theExccu- 
tor,to the Debts and Goods contained in the Teſtament, in favours of the Le- 
gatar, with all that follows thereupon, was found ſufficient, and that the ſame 
extended alſo to the Decreets obtained by the Executor, before the Aſfigna- 
tion, albeit the ſame bore nat to be wade to the Decreets, ſeing it bore in and 
to the Debts, and all that bad followed thereon; But in this Caſe, the Aſ- 
lignation was received, and keeped a long ſpace by the Affigney, before he 
purſued the Executor, the Debitors being then deceaſed, who werelivingthe 
time of the receiving and making of the Aſſignation 3 Likeasthe Aſſigney had 
cauſed Charge theDebitors upon his own Charges, whereby he had accepted 
the Aſſignationz And ſoit was Found, that anaked Executor, where there 
was an univerſal Legatar, was not obliged ad diligenti»m. Actor. Aiton & 
Miſter. Alter, Mowat. Gibſon Clerk. Vid. Decem. 2. 1628. Pool contra rs 
WY reſon, 
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reſon, July 19. 1626. Oliphant contra Oliphant, July 9. 2631. Wilſon con. 
tra Tins. 


Gray contra Campbell, June 12. 1629. 
Ome Fen Mails for diverſe Years and Terms to come, Payed and Advan- 
ced to theHeretor, or Liferentar, or anyother having Right to the Lands 
by the Tennents,is not allowed to liberat thePayer of theſeTerms, which were 
not come the time of makirg of the Payment, if he to whom the Pay. 
ment was made, ſhall happen to be Denuded of his Right, in favours of any 
other, before the expyring of theſe Terms, the Duties of which Terms will 
pertain to him, who then ſhall have Right to the Land, notwithſtanding 
of the Tenoents Payment making to his Maſter before hand, the Maſter then 
having aRight undenuded,but prejudice of the Tennents relief againſt the Ma- 
ſter to whom he payed, or for whom he payed to another, there being no real 
deed done by the Tennent to affeR the Land to him, whereby to retain the 
Duties for his relief. Vid, Decem, x3. 1628. Huntly contra Hume, & Feb, 

wlt, 1628. L. Lanchop, July 29. 1623. Robert Monteith, 


Inglis contra Frazer, June 13. 1629. 

N Executor, or Intrometter is not ſubjeR to pay any more to the Cre- 
ditor of the Defun&, but that quantity of the Debt which was owing 
by the Defun& the time of his deceaſe, and wherefore he might have been 
Conveened himſelf at the time of his deceaſe;z and the ſaid Executor or Intros 
metter ( who repreſents only the Defun& in the caſe he was in when 
he died ) was not found lyable for any running Debt, after the Defunas 
deceaſe, as for Annualrent of Principal Sumsreſting and running after the De- 
bitors deceaſe, ay and while the payment of the principal Sum, as was done 
this day betwixt thir Parties, where the Defender being conveened, as In- 
tromiſlatrix with the Debitors Goods, to pay the principal Sum owing by 
him, for the which he was denunced Rebel, before his deceaſe; And allo the 
ſaid Intromiſſatrix was conveened upon the AR of Parliament, to pay the 
Annualrent therefore, of all Terms fince:the Defun& was Denunced, and 
ay and while the Sum was Re-payed, It was Found that the Intromillatrix 
was ſubje& to pay no morethan the principal Sum, with the Annualrent of fo 
many Terms as run after the Horning, unto the time of the Defunds deceaſe, 
but not of any Terms after his deceaſe, interveening before the Intenting of 
that Purſuit, moved againſt the Intromiſlatrix= It would appear, that the 
Intromiſſatrix or Executrix, after Purſuit moved againſt them, ſhould beever 
lyable to the Annual thereafter, ay and while payment be made of that which 
was owing the time of the Defun&ts deceaſe. Gibſon Clerk: Vid. July 2, 1629, 
Purvezance contra L, Craigie. Jan. 26, 2631, Cloberbill. Feb. 17, 1632. Kin- 
zaird contra Zeaman and the other caſes there cited, Decem, 7. 1627. Por- 

teons, March 29, 1626, Coniton. July 19, 1637. L. Smeiton, 


L. Coill contra L. Lochbouie, June 16. 1629: 

”" A High-Land-Man dwelling in the [/es, being holden as Confeſt upon a 

Summons referred to his Oath, aftera Term aſſigned to produce him, 
and Decreet given againſt him, which being Suſpended, and the verity of the 
Purſuit being Deferred by the Defender ( whoſe own Oath being holden as 
confeſt, was Found could not be taken, in reſpe& of the Sentence _) to the 
Purſuers Oath, It was Found that the Purſuer could not be compelled to 
give his Oath therein, neither by Commiſſion, nor yet cum onere expenſarun, 
which were both offered by the Suſpender and refuſed, AQor . 
Alter. Nicolſon. Hay Clerk. 


Kkk 3 Smeiton 
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Smeiton contra the late Miniſter of St. Bothans Relidt, Eodem dies 
He late Miniſter dieing in April, 1628. before either Whitſunday or Mar. 
tinmaſy that Yezr,and it being Controverted betwixt the Relict,and the 
new Intrant, if the Stipend of that year, wherein the late Miniſter died before 
any of the Terms were come, ſhould pertain to his Relift, and Bairns, asfor 
the Cropt, which would belong to them for the Service of the late Miniſters 
or if they would have only Right thereto, as Annat, according to the Order 
of the Kirk, The Zords Found, that the late Miniſter dieing before any of 
the Terms came, no part of that years Stipend was due to him for that year ; 
and conſequently, could not be claimed by his Relic, and Bairns by any other 
Right, but as the Annat, by vertue whereof, only it was found to pertainto 
them, and no otherwiſe,and that they ſhould ſeek nothing of that Cropr, 1629, 
for the Annat 3 for the Order of the Kirk is,thatif the Miniſter live after 4z- 
chaelmaſs, his Executors get that whole years Stipend, as due to the Miniſter, 
for his Service, ſcing then the Cropt is ſeparat from the Ground, and alſo they 
will get the halfof the year ſubſequent, for the Annatz But if the Miniſter 
die before any of the Terms come that year wherein he dies,the Executor will 
get no Annat, but that whole years Stipend, and no further. AgQor. Start, 
Alter, Hay Clerk. | 


Dumbar contra Turner, June 13. 1629. 

()E being Tacks-man of Lands for certain years, and by vertue whereof 

coming in Poſſeſſion, and the Setter of this Tack thereafter Sett ano. 
ther'Tack to another perſon, to begin at the expiring of the firſt Tack ; the 
poſterior Tacks-man purſuing Removing after the expiring of the firſt Tack, 
againſt the firſt Tacks-man, the Setter being deceaſt before the firſt Tack ex. 
pired 3 and the ſaid prior Tacks-man Alledging, that the Setter had no Right 
to the Lands,and that he'might maintain his Poſſeſſion while he were Remoy- 
ed by one having Right to the Lands. It was Found, that he ought toRe. 
move at the ſecond Tacks-mans inſtance, and that he could not Alledge that 
the Setter had no Right,himſelf having taken a Right from him, and having ap- 
prehended Poſſeſſion by vertue of that Rightz which Poſlefſion he ought to 
render again to the ſecond Tacks-man, who repreſented the Setter, and came 
in the Setters place, ficklike as he behoved to render the ſame to the Set- 
tersſelf, if he had been on life, and purſuing him therefore, whoſe Poſlefſi- 
on he could not invert,nor oppone to his Kight z neither was it reſpeCted, that 
this Purſuers Tack eook not beginning nor Entry 1n the hfetime of the Set. 
ter, for it was not thereby Found to be null as conferred in tewpme introitus in- 
debitumr, (cing it was a Tack Sett by a Laick perſon in Temporal Lands, not 
by an Eccleſiaſtick or Beneficed perſon wherein that holds. Aftor Nicolſon, 
Alter. Belſbes. Scot Clerk, Fid, 1x Decemb. 1629. Sheriff of Galloway. 


Peebles contra Knight, Eodem die. 

" - Relic of a Defun&t purſuing the Executor Confirmed, for her own 

Third of certain particular Goods belonging to the Defun& her Huſ- 
band, omitted out of the Defuntts Teſtament, Confirmed by the faid Execu- 
tor, and which omitted Goods were known to the ſaid Executor, and were 
purpoſely omitted unconfirmed by him ; In reſpe&t of which Omiſſion /ci- 
enter done, albeit the Goods were not Intrometted with by the Executor, the 
Relict claimed her Third thereof from the Executor, as Debitor therem. This 
AQion was not ſuſtained upon that ground of Omiſſion, it not being Libelled 
that the Executor had Intrometted with the ſaids Goods, ſeing the Executor 
could not be compelled to give them up in Teſtament, or Confirm them, but 


might Confirm or Omit them as he pleaſed, and the Relict might ſeek a Das 
| tive 
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tive thereto ad omiſſa, if ſhe pleaſed, and thereby claim right to- the ſame, or 
otherwiſe purſue the Intrometters for the Third thereof. 


Porterfield contra Cunninghame, Bodem die, 

Tennent being Purſued for the Maills of the Land poſſeſt by: hims who 
A Alledging payment made bona fide by him to another,before the Intent- 
0g of this Cauſe, whom he offered to prove was Heretably 'Infeft in the 
Lands Libelled holden of the King, and to whom, as to his Maſter, he was 
in uſe to pay his Duties by the ſpace of 5 years preceeding the year Libelled. 
This Exception was Repelled, becauſe the Purſuer offered to prove that the 
Defender had payed two years immediatiy preceeding the year contoverted, 
the Duties of thir Lands to the Purſuers Author of his Right z which Reply 
was admitted, and the Purſuer preferred therein to the Defenders albeit the 
Defender being a Tennent, Alledged that he ought to be preferred, tending 
to free himſelf of double payment 53 which was not ReſpeGed. 


La, Pitfirren contra her Son, June 19. 1629. - 

N a Contra& of Marriage, the L, of Pitfrrez being obliged to Infeft the 

Lady, then his future Spouſe, in the Land therein contained ; and at the 
time of the ſaid Contra, ſome ef the Lands is ſtanding under long Tacks for 
many years, for ſmall Duties, which were Sett by her Husbands Father | 
before the ſaid Contra of Marriage 3 after the death ofher Husband, and at- 
ter ſhe had remained many years in Poſſeſſion of the ſaid Tack-duty, ſhe Char- 
ges herSon as Heir to her HuſbandContraQer,upon that Clauſe Obligator fore- 
ſaid, anent the giving of a valiable Infeftment to her, towarrand the ſaid Ins 
feftment from the ſaid Tacks,feing the ſame were an impediment to the avail 
and efficacy thereof; The Lords Found, that the Heir was not obliged to war- 
rand from that Tack,it being Sett before the Infeftment, and the Party not be- 
ing obliged to warrandthe Lands from the ſame ſpecificez for the Clauſe of gi- 
ving a valiable Infeftment was Found might ſubfiſt with, the preceedin Tack; 
eſpecially the Lady receiving the Duty many years after the Husbands deceaſe, 
and ſhe being otherwiſe well provided of a Conjunct-fee. Actor, Nicolſon. 
Alter, Advocatus & Eermonth, Hay Clerk, 


Gray contra Fodem die; 

R. Samuel Gray having Charged his Debitor for payment of a Sum,who 
M Suſpending, and Configning the ſame, inthe Suſpenſion compeared the 
Mother to his Wite, and defired that the Money ſhould be imployed to her 
Daughter in Liferent, for Implement of the Contract of Marriage pro tanto, 
made betwixt the Daughter and the ſaid Mr, Samuel, whereby he was obliged 
to provide her to a yearly Annualrent greater than the Annualrent of the 
Sum Configned, to be uplifted out of his Lands; which Lands ſeing he had 
ſold the ſame, ſhe as perſon Contracter in the Contract of Marriage, had inte- 
reſt to crave of the Lords, to be fulfilled to her Daughter by the employs 
ment of this Money fo far asit might extend, in place of the Annualrent out of - 
the Lands, This being conſidered by the Lords, they Found it reaſonable,and 
albeit neither the Good-mother nor the Daughter his Spouſe were Parties, nor 
called in this Suſpenſion, yet the Lords found, that this Money ſhould be ene 

ployed to the Woman in Liferent, albeit the particular Sum was not mention- 
ed in the Contract, and albeit the Daughter alſo compeared, and declared 
that ſhe craved not that employment to be made by her Husband, but conſent- 
ed that he ſhould take up the Money,and uſe the ſame at his pleaſure 3 which 
was not reſpected by the Lords, Actor.Preſent. Alters FYids 9 January 1623» 
Mar(bal contra Marſhal, 

| Kkk 4 - Li Haddo 
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+L. Haddo'contra Mr. Roger Mowat, June 20s 1629. | 
N Action for delivery of Writs was ſuſtained at the inſtance of a Minor 
having Curators, without conſent or concourſe of his Curators, againſt 
an Advocat, haver of the Writs, in whoſe cuſtody the ſame was put by the 
Minor and his Curators, and the Curatorsneither affiſting the Purſuit, nor yet 
being conveencd in the Proceſs by the Minor, for the exoneration of the Advo. 


cat, with whom the Writs were depoſitat. Actor, Burnet. Alter. Preſent. Gib- 
ſon Clerk, Yid. 23 July 1629. Le. Haddo. | | 


Keith contra Ogilvie, Eodem die. 

Ome Lands being Wodſet by the Heretor thereof, and becauſe they were 
g Liferented by another than the Heretor, therefore in recompence and ex- 
camb on thereof, the Heretor having Sett a Tack of other Lands to the Wod. 
ſetter, to be bruiked fo long as the Liferenter of the Wodſet Lands lived; 
which Tack contained no Duty therein inſert to be payed therefore 3 after the 
deceaſe of the Setter of this Tack, his Relict being ſerved tothe Terce of the 
Lands Sett in Tack, and ſeeking Removing therefrom ; It was Found, that 
the Tack could not Jefend the Tackſman, ſcing it had no Duty therein con- 
rained ; albeit it was granted in recompence of the foreſaid Wodlet, ſeing ifir 
had contained any Duty,theTercer would bave had Right to her proportion of 
the Duty thereof, how little ſoever it had been, AQor, Baird, Alter. Mowat. 
Gibſon Clerk. Vid. 5 March 1629. L. Ley contra Kirkwood, 


Dowelas Contra Toures, Fodem die, 

Ne being conveened as univerſal Tntromiflatrix with her Fathers Goods, 
to pay a Debt owing to the Purſuer by her Father, and the Defender 
Alledging, that there was another of the DetunRs Creditors confirmed Exe- 
cutor to him, ſo that thereby ſhe could not be conveened as univerſal Intro- 
miſſatrix z and the Purſuer Replying, that a Creditor confirming himſelf 
Executor #n alique individuo, only to the effet his own Debt might be 
payed, that could not take away the Action competent to another Creditor, 
againſt the Intromete6r with other Goods, by and attour that which was con- 
firmed, and that he could not have Action againſt the Executor, The Lords 
Found, that there being an Executor confirmed ante captam litemy albeit he 
was only a Creditor, againſt whom no other Creditor Gould have Aion in 
Law, yet that thereby no other could be conveened as univerſal Intrometror, 
but that the Purſuer might either ſeek a Dative ad omiſſa, or elſe infiſt againſt 
the Defender as Intormettor, to make the particulars which ſhoald be proven 
to be intrometted with by her,forth-coming to the Purſuer,or the Prices there- 
of, for which particulars, Sentence. ſhould only tollow againſt the Defender, 
and for the which the Aion was Suſtained,. but not to make her lyable to the 
Debts as univerſal Intromiſſatrix, for the which the Aion was not Suſtained, 
and EleQion was given to the Purſuer, either to infiſt againſt the Detender in 
this ſame Proceſs as Intromettor to the effec foreſaid, or elſe-to ſeek a Dative 

ad omiſſa, Actor: Alter, Mowat, 


| Roſi contra Baillies of Innerneſ, Fune 25. 1629, 
"©? Baillies being purſued tor not taking of the Rebel denunced, they 
being charged by the Creditor by Letters of Caption to that effe&, and 
the Baillies Alledging thatno Proceſs ought to be granted againſt them, ſeing 
the Rebcl was not Summoned to the Purſuir, who might alledge Payment, or 
propone ſome other lawtul Defence,as in Actions to'make Arreſted Goods'forth« 
coming, where the principal Party Debitor is ever Summoned, This Alledgance 
was Repelled, and no neceſſity tound ro Summon the Rebel in this or the like 
Purſuit, where the Magiſtrat is conveened ex [ya cu!pa,the Rebel being _— 
( 
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of before ; and this Purſuit being moved againſt the Baillie for his diſobedi- 
ence,wherein the principal Debitor had no Intereſt, whereas in AQions to make 
Arreſted Goods forth-coming, the principal Party is neceffary to be called, bes 
cauſe ir tends diretly to conſtitute one firſt to be his Debitor,and next that De- 
bitor to pay again that Debt to the Creditor Purſuer, whereby he is a neceſſary 
Party, from whom in effe&t Payment is ſought, and his Gear defired to be ta- 
ken from him z and upon the laſt of Fexe it was Found, that the Baillie not be- 
ing powerful to take the Rebel the time of the Charge, the Baillie being then 
ſingle, and the Rebel well accompanied, and eſcaping thereafter, before the 
Baillie gor Aſſiſtance, that the Baillie ought not to be anſwereble, Actor, Gib-» 
ſon, Aiter, Mowat. Gibſon Clerk, ; 


Sheriff of Cawvers contra Turnbul, Eodem dit, 

N a Removing from the Mure called Cavers-Mure, the Purſuer being 
Infett in that Mure by the King per expreſum, and the Detender being In- 
teft in his Lands cum paſcuis & -paſtaris, cum communi paſtura,cum libero introitu 
& exitn,& cum omnibus libertatibus & pertinentiis diftarum terrarum, by ver= 
tue whereof he had been in continual Poſſeſſion, and his Predeceſſors, without 
Interruption, of paſturing their Goods, and of caſting of Fewel upon the Mure 
libelled without intertuption, the Purſuer and his Predeceſſors being preſentes 
ſcientes, and not controlling the ſame paſt memory of Man, and that long be- 
tore the Purſuers Infeftment given to him of that Mure per expreſſum, This 
Infettment preceeding the Purſuers ſpecial Infeftment, and continual immemo- 
rial Poſſeſſion, was not Suſtained in this Poſſeſſory Judgment to defend the Ex- 
cipient againſt the Purſuers poſterior Right taken of the Mure libelled per ex- 
preſſam, Actor, Barnet. Alter. Gibſon Clerk, Fid, ult, Fane 1629, 

betwixt theſe Patties, | | 


Murray contra L, Inchmartine, Eodem die, 
Nan Aion of Non-entry of the Earldom of Athol, an Infeftment of the 
Lands ſtanding by the ſpace of 40 years,and clad with preſent Poſleſhion, 
and divers years preceeding, was Found ſufficient to purge all Non-entry,albeit 
the Noa-entry was not ſought tor the fault of Non-entring ot any of the Pre- 
deceflors of theſe, whoſe Rights were alledged ro make the Lands full, but was 
ſ-ught upon another ground, to wit,for the Non-entry of an Heir to another 
Vaſſal whodied Infeit in the Lands, and from the which Vaſſal the Excipients 
Right flowed not, but were diſtin&t Rights flowing from ſeveral Authors and 
different perſons ; likeas it was declared, that the Non-entry was not ſought, 
but ſo far as concerned that Right to the Lands,which ſubſiſted in the perſon 
of him, by whoſe deceaſe it was gifted, and whereby he craved the (amine, 
which had no contingency with that Right, whereby the Lands were 
alledged to be full, and when ſpecial Declarator ſhould be ſought, then that 
Right would be entire,and might be uſed : notwithſtanding whereof the ſaid 
Alledgance of the Lands being full 4o years together, and Poſſeſſion had con- 
form thereto, was Suſtained to purge whatſoever Non-entry, albeit craved 
from another cauſe, ſo long as theſe Infeftments,whereby the Lands were tull, 
ſtood in their own ſtrength un-reduced , but the Exception was Repclled, and 
Found not Relevant, ſeing the Detender could not Alledge that theſe Inteft- 
ments were clad with Poſſeſſion, without which Poſſeſſion, contorm to the 
Right, the ſame was not found to purge the Non-entry,and to make the Lands 
tull, againſt the Non-entry falling by the deceaſe of a VYaſſal, who by vertue of 
his Right was in continual Poſſeſhon, and who the time of his deceaſe was Vaſl- 
{al,and an aQual Poffeſſor, whereby the Donatar ro the Non-entry claimed to 
be in the place of the Vaſlal Poſſcfſing J Tag it being alſo Alledged that the 


Non-entry 
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Non-entry could not be ſought by deceaſe-of that Vaſſal, by whoſe deceaſe 
it was craved, ſeing in the principal Right: made ro his Predeceflors of the 
Lands libelled, it was Provided, that failzieing of Heirs Male to be gotten of 
the Receiver of the Infeftment his Body, the Lands ſhould pertain to the King, 
and the laſt deceafing having no Heirs Male, the King came in the Right there. 
of, who by reaſon of his Crown, needed not, nor cannot be Seaſed, and which 
as a Seafin muſt purge the Non-entry, This Exception was Suſtained to purge 
the Non-entry, albeit the Proponer deduced no Right from the King in his 
perſon to the Land, and albeit the Purſuer Replyed, that though the King had 
a Potential Right by that Proviſion, whereby he might claim the Right tg 
the Land, yet it was in his own will to claim that Right, which he claimed 
not, but by the contrary he had Repudiat the ſamine, by giving the Non» 
entry to the Purſuer, and never acclaiming Right to the Land by that Pro- 
viſion, nor yet Poſſeſſion ſenſine by the ſpace of 50 years fince the Vaſſals 
deceaſez likeas the Kings Advocat aſſiſted the Non-entry, whereby he be. 
ing the Kings Officiar, having ſpecial Intereſt, and not claiming any Right for 
the King but the Non-entry, no other could obtrude that Right, notwith- 
ſtinding of which Anſwer the Exception was Suſtained, and the Reply not re- 
ſpeted, Aﬀor. Advocatus, Nicolſon & Aiton.. Alter, Stuart, Gibſon Clerk, 
Vid, infra, and 19 March 1629, Dowzlas and E, Angus contra E, Lauderdale , 


In this ſame above writtenCauſe of the Non-entry of Athol/,an Exception was 
ſuſtained to purge all Non-entry for other Lands, then the former Lands 
whereof he was Poſleſſor, by whoſe deceaſe the Non-entry-was ſought, found. 
ed upon the Excipients- own Infeftment of the Lands lybelled, granted in 
Anno 1614. by the King, and continual Pofleſſion fince the date thereof: For 
that Infettment and Poſſeſſion yet continuing, was Found enough to take 
away all Non-entrie, ſo long as the ſame ſtood un- reduced, the Landsbein 
thereby full, and the King having a Vaſlal, which Vaſlal was in aQual Poſ: 
ſeſſion, and which Right and Poſſefiion would have defended the Excipient 
againſt a Removing, or a Purſuit for Maills andDuties,and far more ought to 
Defend agairſt the Non-entry, ſo long asit ſtood, albeit the Purſuer Re- 
plyed, that that Infeftment could not take away the Non-entry, which was 
Gifted, and depended upon the Right of another Vaſlal than the Excipients 
Authorz And alſo tho he Replyed, that the ſaid Vaſſal, by whoſe deceaſe the 
Non-entry was Gifted, was Infeft in the Lands before the Excipients Authors 
Right, yet the Exception was ſuſtained, to purge all Non-entry falling 
whatſomeyer Caule, ſince the date thereof, ſolong as it ſtood, being Clad 
with pr: ſent, and 15 years Poſſefhon preceeding ; And fo in this caſe, a Right 
with 15 years Poſſcſhon was ſuſtained, to purge all ſubſequent Non-entry, 
falling by the deceaſe of any other Vaſſal, or any Cauſe, after the date there- 
of : And it was alſo ſuſtained, topurge all preceeding Non-entry, before the 
date thereof, becauſe in that Infeftmenc, the King had diſponed the Lands ex- 
cepted on with an expreſs Clauſe, de novo damus, diſpenſing with all pre. 
ceedingNon-entries,$ other faults, whereby allNon-entry preceeding the ſame, 
was taken away, there being no Donatar thereto, before his Infeftment, and 
this was Found to take away this Non-entry, gifted fince the date of his In- 
feftment; and in reſpe& of the foreſaid Exception, whereby the Declarator 
was Elided, asfaid is, ' The Lords declared, that this Gift, and Afton Intent- 
ed, and fo Elided, ſhould be als effeRual to the Purſuer, to Reduce that In- 
feftment, whereupon the Exception is founded, or otherwiſe to purſue Remoy- 
ing, or for the Mails and Duties of the aids Lards, as if the ſaid general 
Declarator had takeneffeR.The admitting of which Exception in this Aion, 
ſhould not bederogatory to him therein, without prejudice always to. this 
Excipient, 
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Excipient, of all his Defences againſt theſe Purſuits, whereby he may maintain 
his ſaid Rights, and elide theſe Purſuits, prot de Jure, 


Young contra Murray, June 26. 1629. 

Wo being Confirmed Executorsto a Defun@, and a Purſuit being tnov- 

| ed in both their Names = the Debitor, one of the two not alliſt- 
ing the Purſaitz This Ation was ſuſtained at the ExecutorsInſtance, who infiſt- 
ed without concourſe of the other, for the whole Debt acclaimed; becauſe the 
Commiſſars of Edinburgh, who had alſoConfirmed both the two alikeExecutors, 
by their Decreet, after the ſaid Confirmation, bad ſecluded that Executor, 
from the Office and benefit of the Executry, ſeing he had refuſed to concurr 
with the other, in doing Diligence, and making equal Charges, for recovery 
of theDebts,and Goods pertaining to the Defun&: but the Bow which ſe- © 
cluded him, was not given upon Tryal and Probation of his not concourſe, but 
only for not Compearance, being Summoned for that effc@, and abſent,not- 
withſtanding whereof, it was ſuſtained, with the Aion at the Exe- 
cutors Inſtance for the whole, albeit the Decreet which ſecluds an Executor 
from his Office, is ever if uſe to be given before the Confirmation, for either 
reſufing to accept, orto make Faith, or to find Caution, or ſuch like other 
Cauſes, he isdebarred, and not Confirmed Executor, but the Intromiflion is 
committed to the other, who uſes folly to be Confirmed, and uſes not to be 


done after they are Confirmed, but yet it was ſuſtained here after the Confir- 
mation. AQtor. Alter. Aiton, Gibſon Clerk, 


K. Advocat contra ſome Excommunicants, Zodem die. 
EveralPerſonsExcommunicat,beingPurſuedupon theActof Parliament, 1609 
for Payment of certain Corns growing upon the Mains, poſleſt by them- 
ſelves, of diverſe years after the Sentence of Excemmunication,and now by» 
paſt, before the Intenting of this Purſuits And the Defenders Alledging, that 
the Purſuit being for the Grouth of Corns of by-paſt Cropts, which wereCon- 
ſumed, and rot now extant, the fame ought not to be ſuſtained, for Reaſon 
could not Inforce, that they ſhould be decerned to pay that which, was 
bona fide ſpent diverle years fince, being Corns which could not be kee dy 
Likeas the ſame being ſpent in Servants Fees, and others, who Laboured the 
Ground, and in the Maintainance of themſelves,and their Families, which reſt- 
ed out over the Seed, and Teind, which aiſo ought to be deduced, therefore 
the ſame being ſo ſpent for maintaining of their Lives,and for their Intertain» 
ment, It ought tobe allowed, as both boa fide Conſumed, and neceflarily 
done, and therefore ought not to be Repeated, nor they ſubject to pay the 
the ſame, The Lords Found, that the Seed, and Teind, and Servants=Fees, 
and other Experfles made in Labouring of the Ground, and Mains, and win- 
ning of the Corns Growing thereon, ought to be deduced off the Corns fore- 
faids, growing the years Lybelled, for which the Defenders were conveened, 
the {:me being wade ſpecial ; but asfor that partofthe Alledgance, anent the 
Corns ſpent upon their own Intertainment, being, 7s they Alledged, the only 
means whereby they lived, and ſo neceſlarily Alledged to be conſumed. The 
Lords R epellcd that Part of the Alledgance, and would not allow the ſame, - 
but ſuſtained the Aion, for the Corns foreſaid, Growing, and Intrometted 
with by the Defenders, as ſaid is, except only for Teind, Sced, and Servants- 
Fees, and expenſles of the Labouring,and Winning thereof, for which De- 
falcation was made, and no furtherz for it was Found, that the AQtion was 
als good for the bygones, fince the Excommunication, which took away, bona 
fdes, albeit they were conſumed, as it is for time coming, ſo long. 3s they 
fiand Excommunicat:for that ſame neceſſity Alledged, for Intertaining- for by 
LI1l 2 gones 


— 
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gones, holds alſo for time to come,which it it ſhould be admitted, it would 
Elide the A of Parliament z But I think the Reaſon holds not,for in by-gone; 
they are ſpent, and not fo in years to come, whereby they are extant z And 
upon the 11, December 1629. betwixt thir ſame Parties. The Excommunicants 
and their Tennents being both conveened, each one of them #» ſof:dum, topay 
the Farms of their Lands, being both holden as confeſt, Decreet was given 
againſt them, and each one of them i ſolidum, but once payment was de. 
j or ſhould only be taken from one of them to liberat both. AQor. Ad. 
vocatws, Alter. Aiton, Megill & Hope. Hay Clerk. Fid. Feb, 13. 1628, 
Lady Dumfermling, March 23. 1630. Murray Donatar, 


Robertſon andTraquair contra Dalmahoy, June 27. 1629. 

Defun& dicing, leaving two Bairns, and his Wife behind him, which 

two Pairns were Intertained by the Reli& their Mother, during their 
Litetimes3 Likeas ſhe Intrometted with the Goods of her Husvand, and ſuch 
as wereHeirſhip afier the d: ceaſe of the Bairns, who died never beingServed,nor 
entered Heirs to the Defunt, The Defunas Brother being ſerved Heir to him, 
makes another Aſhigney to the Heirſhip, thereby pertaining to him 3 which 
Aſſigney Purſuing the Reli&, as haver of the Heirſhip, for delivery of the 
ſame to him ; It was Found that the Relics Intertaining of the Bairns ought 
to be allowed to her, and Defalked off the firſt end of the Price of the frid 
Heirſhip, which was ſo Found, albeit the Purſuit was moved by the Aſſigney 
to the Heir, and albeit the Bairns [ntertained by her, were never Served Hei:s, 
and ſo had no Right themſelves to claim the Heirſhip, and albeit the Intertaine 
ment was made by the Mother of her own Bairns, and ſo thereby preſumed, 
to have been done ex pietate Materna, albeit neither the Intertainment was 


Liquidat, nor no Action Intented therefore, notwithſtanding whereof the 
ſaid Exception was ſuſtained. 


Hamilton contra Har rilton, Eodems die: 

Liſon HamiltonSells the Lands of Bothel/hawgh to umquhileD avid Himilton 

of Monckton-mains, who obliged her to Inteft him therein: Two or three 
y-ars thereafter David Diſpons the ſaids Lands again to her in Wodſet, Re- 
deemable to her upon a Sumz after Davids deceafe, his Heir having transf. rred 
the firft Contrat in him, he thereafter makes another Aſfigney thereto, who 
Charges Aliſon to Infeft him, conform to the Contraft, and ſhe Suſpending, 
that ihe ought not to give him Infeftment, except that he grant back again to 
ber the Inteftment of the Wodſet Redeemable, conform to the ſecond Con- 
tra, and which ſhe Alledged the Afſigney ſhould do, and fulfill as his Ces 
dent, ſcing the Cedent having denuded himſelf of his Right to the Afigney, 
and he being otherwiſe zo ſofvendo, the Aﬀſigney therefore onght to F050 
The Zords Found this Reaſon ought not tomeet the Aﬀigney, and Ordained 
the Suſpender toCharge the Cedent,ſeing theſe weretwo different Contracts, 
whereof each one ought to have their own Execution, whereas if theſe con- 
ditions had been contained in the Body of one Writ, ehe Aſſigney alſo ought 
to have fulfilled the Cedents part; but here it was preſumed, by great circum- 
ſtances, that the laſt Wodſet was Redeemed, and the Sums ſatisfied: therefore 


the Lords were the more moved to reje& the Reaſon againſt the Afſigney, 
Gibſon Clerk, Vid, arch 10, 1629. Shaw contra Kinroſs. 


Shaw contra L. Dunipace, Fune ult. 1629. 
'ﬀN Procuratory made by the Conſtituent, to his Procurator, to purſue for 
| ſome Debts owing co the Conſtituent, was ſuſtained as a good Title to 
Purſue the Debitors thereupon, for payment to the Procurator, and the 
AXcion was ſuftained at the Procurators Inſtance, after the deceaſe of the 
Coaltitucat 


UN 


UMI 
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Conftituentz and the Alledgance proponed againſt the Action, and Procura- 
tory, 22. quod mortuo mandatore expirat mandatum, was Repelled ; In re- 
ſpe&, by the Procuratory, the Conſtituent made him Procurator in rem ſuam, 
Becauſe of payment made to him by the Procurator, of the ſaid Sums, tor 
which he had the Procuratory, whereby to purſue, and ſo it was not Revo- 
cable, even tho he had been living, Gibſon Clerk. 


Sheriff of Cavers contra Turnbull, Eodem die, 

He Sheriff of Caveys, and his Predecefſors, being L[nfeft per expreſſum, in 

the Mure of Cavers, by the ſpace of fixſ{core years fince, and Purſuing 
Removing therefroms And the Defender being Infeft before the time fore. 
{11d, of the Puriuers Authors Right, in his Lands, cum Paſcuis &- Paſturis, & 
cum communi Paſtura, & cum libero introitu et exttu,& omnibus aliis Libertatibuc, 
& peranenttis, and contorm thereto, in continual un-interrupted Poſlcflion, 
of aſturing of Goods going upon the ſaids Lands, pertaining to himupon the 
ſaid Mure, and caſting of Feuel and Dovat thereon, having two ſeveral Loan- 
ings from his Lands to the ſaid Mure, his Infeftment proceeding from the Bar- 
ron ofHavick,and his Lands being a part of that Barrony, and the Barron being 
Infeft in that Barrony, cum communi Paitura before the Puriuers Predeceli.ors 
ſpecial Right, Conform whereto the Vaffals of that Barruny, and in ſpecial the 
Defender a+ had the toreſaid Immemorial Poſſeſſion of Paſturage, This Excep« 
tion in this FRI Op ment of Removing, was not found ſufficient to de- 
fend againſt the Purſucrs ſpecial Infeftment, albeit Poſterior, but the ſaid Ex- 
ception was Repelled, in reſpe& of the ſaid ſpecial Right of the Property, 
which was preferred to the Prior Infeftment of Commonty, the Infettment 
bearing only cum communi paſtura,and not defigning thatPriviledge to be inthe 
MurcLybelled;and alſoin reſpeCt that the Purſver offered to prove, that he had 
Tilled andLaboured divers years, fundry Parts of theMureLybelled,and d:vers 
years had debarred the Fxcipients Goods off theMure, and had Poynded the 
ſame, which was ſuſtained 3 albeit the Excipient Duplyed, that that Part he 
bad Tilled io the Mure, albeit that he Contended, that it was not Jare done, 
yet heclaimed no Paſturage in that Part, but in thereſt 3 and als oft asthe De» 
tender Poynded theExcipients Goods,yet at that ſame time he even Returned, 
andPaſtured z For thoſeDeeds being done via fa@i,nor Juris by the Purſuer, 
who was a great & powertfullMan in theCountrey,to him who was but a ſimple 
Man, cannot prejudge his anterior Right, and cannot make an Interruption, 
nothing being one,or following thereupon Judicially,nor allowed ty aJudge, 
without which it cannot be ca!l-d lawfull Interruption,notwithſtanding where- 
of the Exception was Repelled, and the Reply ſuſtained. This Decifion 
was once or twice Controverted and done, Actor. Stuart & Belſhes, Alters 
CAdvocats & Burnet. Gibjon Clerk. Vid. June 25, 1629. betwixt thir Partics 


La, Duamfermling contra the Earl, Eodeme die, 

I this Caſe the Earl of Dumfermling having Suſpended the Charges given 

him, for Infefting the Lady his Mother in the' Lands conqueſt by her 
Husband, After their Marriage: It was Found, that the Lands wherein the 
umquhile Earl was Infeft before the Marriage, being thereafter, or before 
Selled toa Vaſlal, whoſe Feu was never Confirmed, and ſo whoſe Kight be- 
yg of Kirk Lands, was null, and would not have excluded theun.quhile Earks 
Right, The Acquyring of this Feu by the Earl, after the Marriage, fromthe 
ſaid Feuar, was not found to be a Conqueſt, whereby the Heir of her Hus- 
band might bc holden in Law to give her Infefiment, or wherein the Clauſe 
of that Contra& could ftrick, 'as if it had teen Conqueſt, ſeing he being inkett 
in the Property of that Feu, whether it preceeded, or had been after che 
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EarlsKight not being Confirmed,took not away the Right ſubſiſting in theEar}, 
before theMarriage,and thatRight was not found tobe of the naked Superiori- 
ty, except that the Lady would ſay that the Feu was Confirmed; and albeit 
the Earl had ſatisfied the Feuor tothe full avail of theſe Lands, yet that made 
it not to be a Conqueſt of any ſuch Right,and Security of Lands,as might fall 
under the Clauſe of the Contra, in favours of the Lady : neither was that 
SatisfaQtion, or the umquhile Earl his receiving of the Feu-Dutie diverſe years 
from the Feuar, and giving Acquittances thereon, conform to the Feu,Found 
to bean Approbation of that Feu, and that thereby he might not quarrel the 
ſame, the ſaid Feu being Set by himſelf, when he was Abbot, and having 
after the Feu acquired an Heretable Right upon the Annexation, whereby the 
Lady Alledged, that he could never quarrel the Feu Set by himſelf, for not 
Confirmation, it being his own Deed; Likeas ſhe Alledged, that that Super. 
venient Right of the Earls, who Set the Feu, viz. of his EreCtion, whereby 
the neceſlity of Confirmation ceaſed, behoved to accreſce to the Feuar, quia Jus 
venelitori ſuperveniens emptocri prodeſt, and therefore ſhe Alledged that the Feu- 
ars Infeftment was good againſt the Setter, and his Heirs, and they could not 
quarrel the ſame for not Confirmation, both in reſpe@ of the ſupervenicncy 
of the Right to hitnſelf, and alſo in reſpeR of the ſaid tacit Ratification,which 
anſwer for the Lady was Repelled ; for it was Found, that albeit the Earl Set 
theFeu,yet tho he could not quarrel it by anyDeed dcne by himlelf,to the pre« 
judice thereof, yet he might quarrel it upon the nullity of the Law and Statut 
of Parliament, for not Confirmation, which was the Feuars own Deed, fo 
that as any other having received a valid Right of theſe Lands, might quarrel 
the ſaid Feu, ſo might the Setter thereof, having received a Right, which a. 
nother might have received, and the Acquittances of the Feu- Duties, conform 
to the Feu,was not found a Ratification thereot z and this was the rather fo 
Found, againſt this Charger, where the Diſput was not betwixt the Grantee 
of the Fev, and the Feuar, but by the Lady claiwing Conqueſt by the Pur- 
chaſing ot that Feu by her Husband, as of a lawful R1ghtof the Lands, which 
could not be quarrelled by him, or his Heirs, for the Cauſes foreſaid, which * 
was Repelled by the Lords, Aﬀtor, Stzart & Aiton, Alter. vAdvocatus, Nicolſon 
& Burnet, Hay Clerk. Vid. July 3. 1627. and March 12. 1628. betwixt 
thir Parties, 


L. Bamwff contra Chalmberlan of Boyn, July 2. 1629.. | 

N a Suſpenſion of a Decreet given by the Sheriff of 4berdene 8 days after 
the Head Court at Paſth, which fcll within the time of Yacance, and fo 
which was quarrelled, becauſe it was done and dated in the Vacance, withe 
out Diſpenſation, and therefore null. The Decreet was ſuſtained by the 
Zords, becauſe they Found, that after holding of the Head. Court, the She- 
riff might at all times thereafter, albeit the time of the head Court fell within 
the time of Vacance, and might fit and hold Courts without Diſpenſation, 


ſcing then in effe& the time of Vacanceceaſed. Actor. Baird, Alter. 
Gibſoz Clerk. ; 


Cunninghame contra Montray, Eodem die. 

He Defender being conveened to pay his Predeceſſors Debtzas Heirto him, 
by intromifſion with his Heirſhip Goods after his deceaſe; It was Found, 
that that Intromiſſion could not make him 1lyable to pay the Debt as Heir, 

and that he could not berepute Heir thereby, becauſe at the time of the De- 

functs deceaſe, at which time it is Libelled that the Defender intrometted, 

the Defunct had then living after his deceaſe a full Siſter-Germay, who only 

might be Heir, and not this Defender, who was but half Brother to the De» 
funct 3 fo that his Intromifſion could not be as Heir, ſeing he could not oy 
. ave 
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have been Heirz neither was it reſpe&ted,what the Purſuer Anſwered that 
ſeing that Siſter-German died without any to repreſent her, and that ſhe was 
never Heir Served, and that there is none now nearer to the Defunct than 
the Defender,his continuing in the Poſſeſſion of theſe Goods, which were Heir- 
ſhip in Law tothe Defun&, muſt now make hinr1lyable hoc nomine as Heir, 
ſcing there is no other that can be Heir. This was Repelled, and the Al- 
ledgance ſuſtained, but the Proceſs was ſuſtained againſt him, to make ſuch 
Goods as ſhall be proven to be Intrometted with by him forth-coming to the 
Purſuer in. ipſes corporibus, and no further to be lyable, Aﬀor. Cunninghame 
& Ruſſell. Alter. Hay Clerk. Vid. 17 January 1627. L. Monymuskg, © 
| L. of Wardis contra L, Balcomy, Bodeme die. 
| a Declarator for Regreſs again to the Lands Excambed ,by reaſon of E- 
EZ vicion of Lands which were given in Excambion , It is not necefſar for 
the Purſuer, who for Eviction of the Lands given in Exchange, Purſues to be 
reſtored to his Lands which he gave therefore, to Summon any moe Parties to 
that Proceſs, but the Party or his Heirs with whom he Excambed, and the 
perſon then Herctable Proprietar, if any be Poſleflors of theſe Lands; and it 
15 not neceſſar to Summon any interveening mid-perſons,acquiring Right from 
the Excambers betwixt them & the ſaids la(t Heretable Poſleflors, albeit theſe 
perſons interveening beAuthors in his Kight tothe preſentPoſlefior conveened; 
and ſubjet in Warrandice thereof, AQor, Nicolſon & Ruſſel, Alter. Advocatus & 


Stuart. Gibſon Clerk, Yid.5 March 1638. E, Wigtoun contra E. Caſſls, & 
14 July 1629. Betwixt thele Parties, 


Purveyance contra L. of Craigie, Bodeme die, 

Creditor having Denounced his Debitor for payment of the Sum con- 

tained in his Obligation, and the Debitor Suſpending, and Configning 
the Sum, the Creditor Declared, that he Charged for the Annualrent fince 
the time his Debitor was Denounced Rebel, Termly to this Term of payment 
of the Principal Sum, conform to the Act of Parliament 1621. And the De- 
bitor contending that he could not be thus ſummarly Charged therefore: The 
Lords Found, thatinthis and the like caſes no ſuch ſummar Charges "could be 
uſed, by vertue of a Declaration made by the Party at che Bar, in a Proceſs of 
Suſpenſion of the Principal Sum, which was therein touched allanerly, but 
Found, thatthe Party ought to ſeek the ſame by ſome other ordinary Purſuit 
founded npon the Act of Parliament,but if particular Charges had been raiſed 
upon this AR of Parliament, as upon other Acts of Parliament, and the Party 
had been Charged thereupon, it might be probably maintained, that eo caſ# 
the Charges might been ſuſtained, without new purſuing therefore. Aor; 
Lawtie, Vid. 13 June 1629. Inglis contra Frazer. | 


L. Langſhaw contra Muir, July 4. 1629, | 

A Tutor Teſtamentar purſuing the Mother for delivery of the Pupill tohim 

as Tutor foreſaid, and the Mother Alledging that the ſaid Pupill being 
her own Daughter, ought to remain with her to be educat, ſeing ſhe offered 
to maintain her upon her own Expences, and not upon any of the Bairns Mo- 
ney or Goods, Likeas ſhe offered to find Caution, to fer th the Bairn again 
before the Lords at the expiring of the years of Tutory (ſhe being then on life) 
a free perſon, to chooſe her Curators at her own pleaſures and fo ſhe Alledg- 
ed, that the Tutor Purſuer was ſuſpe& to have the Pupill in his cuſtody, ſing 
he who was to ſucceed to the Pupill was Married to the Tutors Siſter z Not- 
withſtanding ofthe which Alledgance and Offer,the Tutor was prefetred, and 
the Bairn ordained to be delivered to him according to the truſt ofithe De- 
funct, who nominat him Tutor, and not his Wife 3 and which-Wite if (8 
had been Tutrix-Teſtamentar nominat by the Husband to the Bairn, yet ſhe 
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would have tint the office and keeping of the Bairn,ſhe having Married a ſecond 
Husband, whoſe Wife ſhe preſently was and the circumſtance forefaid wasno 
ſuſpicion againſt the Tutor, neither was the Tutor Decerned to entertain the 
Pupill upon his own Expenſes, except he pleafed fo to do voluntarly ; for it 
was not Found neceſlary of the Law , albeit it be doubted, if eitricns poſſrt eſſe 
Tutor privigno , for it would appear he may, if hebe left by the Father in the 
Teſtament, yet #0 datur ajudice: And if he were Tutor, yet he ought not to 
have the Education ofthe Minor, and conſequently not his Wife, whois Mo- 
ther to the Bairn, and is her ſelf i» poteſtate viri. Gibſon Clerk. Yid. 6 July 
I627. Campbel contra Campbel, and the Cafes there Cited. 


Corbet of Ardill contra his neareſt of Kins Eodem die. 

Ardill Compearing in a Summons, as uſe is, for chooſing his Curators, 
+ and one of the Minors Kin Compearing, and producing Hor- 
ning againſt two of the Curators ;and theſe Curators Alledging that they might 
be Curators to the Minor, notwithſtanding they were at the Horn, becauſe 
it they ſhould be thereby ſecluded, the Minor would ſuſtain the prejudice, 
and not they; for ſo the Minor would want authorizing to do his affairs. The 
Lords Found, that none at the Horn being alledged and ſhown, could be Cu- 
rators to Minors, nor ſuffered to Compear to do any Act to be exped in Judg- 
ment before they were Relax'd. And albeit Caution uſes to be taken for Cu. 
rators, yet that ſupplies not to make Rebelsto be admitted to ſuch Charges by 

Judicial Acts. Actor. Nicolſon. Alter, Hay Clerk. 


La. Cathcart contra her Tennents, July 7. 1629, 
'EYL Lady being Donatar to the Ward of the Lands, by ceceaſe of her Hul- 
band, and Purſuing thereupon Removing, the Lands being holden by 
the Lord Cathcart of the-Prince, and ſome of the Defenders who were V aflals 
tothe Lord Cathcart, by a Blenſh-holding of himſelf, Alledging there could 
be no Ward, becauſe her fclf was Infeft conform to the Contract of Marriage 
in theſe Lands,tobe holden of the Prince, Likeas her Infeftment was Confirm- 
ed by the Prince, ſo that there could be no Ward : And the Lady contend- 
ing, thatAlbeic that were true, yet fhe could not thereby be debarred from 
the Right of the Ward granted to her, for ſhe might uſe any of the Titles, ci- 
ther her Liferent-Right, or the Right of the Ward, againſt this Excipient who 
had no Right tocxciude the Ward, his Infeftment not being Confirmed, The 
Lords Found the Exception Relevant,for they Found, that there being an In- 
feftment granted to be holden of the Superior, and Confirmed by him to the 
Vaſſal,there could not be any Ward, that Vaſlal living,and being Infeft,holden 
of the Superior, and Confirmed as ſaid is 3 fo that the .Vaſlal fo Infeft might 
purſue the Sub-vaſſal of that Land, upon the ground of his faid Right Confirms 
ed,but had no Right to Purſue upon any Ward which wasnot fallen: whereas if 
the Ladies Right had been made to be holden of the Granter, and not of the 
Superior, the Superiors Confirmation would not eo caſ# have ſtayed the Ward. 
Item, Tn this Proceſs it was Found, that a Feu being given by the Princes Vaſl- 
ſal ſince the year 1606, not being Confirmed by the Prince, excluded not the 
Ward, ſcing the Prince was found hoc caſu, ought to be repute as a Subject in- 
tuitu Regis, and therefore that the Act of Parliament did militat here. Actor. 
Advocatus, Alter, Gibſon Clerk. Vid. 24 July 1629, Betwixt thir ſame 
Parties. 
La. Rentown contra her Son, Fodew die. : 
[He Lady upon a Seafin of the Lands of Horflie, cum decimis inclaſis, Put- 
ſuing her Son for Spuilzie of the ſaids Teinds amo 1628, and the De- 
fender Alledgiog, that he intrometted by vertue of a lawiul Tack in his 4 
. on, 
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ſon; Ser before the Purſaers Right, and opponing a Nullity againſt her Riehe; 
The Lords Found, ſeing the Purſger alledged Poſſefſion of the Teinds in her 
Perſon diyets years pteceeding the year libelled, by verrne of het forelaidRightr, 
that the Excipient could not debar her trom continuing her Po!lefſion, brew; 
many by ſtopping and apprehending thereof at his own hand, without 
order of Law z and Found, that albeit her Title had not been good, bur that 
the Excipicnts had been betrer, yet that ſhe had competent AQtion to purſue 
this Spuilzie, quia [poltaties ante omnia eft reſtituendus, neither was it reſpetted 
what the Purſuer Alleged that the Maxime, ſpoiliatus ejft ante omnia reſtitu= 
endus, holds only where there is ſpol:um corporrs ejuſdem, which was betore 
poſle(t by him who ſeeks Reſtitution, which is not here, where the Purſuers 
Poſſecſhon ot other Cropts, cannot infer that ſhe was Pofſefſor of this Cropt 
libelled, whereof ſhe never had Poſſeſhon , and it wis not reſpe&ed where the 
Purſuer alſo Replyed, that there was no other form of interruption againſt her 
Right, and allecged Pcſſefſion 1n matter of Teinds, but only to alledge the in- 
(ufficiency of het Kight, and to exc!ude any Purſuit founded thereupon, when 
the ſamine is d:awen 1nDitput,by maintaining ot his own Right, for ;nTeinds if is 
not as in Lands, where the Poficſſion is interrupted by Warning,but in Teinds, 
aibeit Inhibition be uſed, yer the famine needs not tro be uſed by him who is in 
Pefi- Mon, ſo that he needed ro ſerve no [nhibit:on himſelf, being Poſleflor 
by vercue of a ſufficient Right z which Reply was Repelled, and the Spuilzie 
Suſtained, Actor, Stuart, Alter, Nicolſon & Craig, Gibſon Clerk, Fid. uit, 
Fanuary 1628, Fa, Naſmith, : 

Hamilton younger of Blair contra his Goodſir, Fodem die. 
6 Se Oye Purſuing the Goodfir ani his Mother tor his Intertainment by 
ſome Modification out ot the Living which was poſleſt by them , It was 
Found, that the Go6cfir having betore given to the Purſuers Father his own 
Son a great part of the Living, and reſerving but a Portion to himſelt ro 


- Iive upon, a part of which Living ſo dimitted by the Goodfir being yet poſſeſt 


by the Sons Wife the Pu: {ucts Mother, albeit the Son had Sold or Wo-ſ..t the 
reſt thereot, and thereby had letr but a ſmall part behind him un-annailzied, 
yct that th: Goodfir was not holden by Law, to give any tuither part to the 
Purſuer tor his Jntertainment, altho the ſaid Purſuer had nothing whereupon 


' to live, being a young wan either Major, or near Majority, but he might pur« 


ſue his Mothe! as he pleaſed, Hay Clerk, Yid, 21 Fuly 1636, L, Ramorny, 
Wallace contra Muir, Eodem dit, | 

N a ſpecial Declarator of Baſtaidie, Ic was Found, that the Reli&t of the 
Baſtard had good Right to the equal half of the Baſtards Goods deſired tobe 
declared, and that the Donatar had not Right to the whole Goods, bur only 
to the; other halt thereot: alſo the Baſtard hav.ng teftamenti fationem by Grant 
from the King, and hav:ng made a Teſtament in Writ, and having thereafter 
leſt a Eegacy of 200 Metks to his Wite, whereby ſhe cla;zmed KXighr to thar 
t,t leaſt to 100 Pounds there whereunto ſhe retrivſhed the 1aid Legacy - 
t was Found, that the leaving of this Eegacy atter he had made Teſtament, 
might be proven by W irnefles, albeit the Legacy was of a greater quantity, (e- 


Ing it was reſt1:Cted to 100 Pounds by the Legatar, Grbſox Clerk, FYid, 1 Deo, 
1629, Executrix of Sit Wiliam Scot, 


Maxwell contra Fairlie, Eodem die, EE 

N aRecuQion of a Bond of Alienation of Lands at the inſtance of the Hefr 
of the Annailzier, becanſe it was done ## le&o egritudinss ; and the De- 
tender Alledging, that the day ot the date ot the ſaid-Bond, the Maker there- 
01 came to the Chuzch, and heard the Prayers, and thereatter cane to the 
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Croſs and Mercit- place, and thereafter went and drank in two Taverns, which 
were of his familiar Acquzintance betore, and then/returned Home again, and 
played at the Cards with his Friends, who came to viſit h;m dives times there. 
atter, and lived atter the Bond a Month or thereby, ſq that albeit he keeped 
the Houſe all this time thereafter, yet that could-not be counted as a Deed 
done in lefto e271tudins, he being then ſound in Mind and Knowledge, and 
ot Health of Body, and he offered to prove that he came out-as ſaid is, being 
then healthful and not ſupported by any who led him, but done treely of him- 
ſelt, without help or aid of ayy other, This Alledgance was Repelled, and 
the Purſucr preferred to the Probation, alledging Impedimentum, that that da 
when the Defun&t came our, he was upholden, and led by: the Arms until thar 
he did the Ads toreſaid, being then Sick and Tnfirm, of the Sicknels whereof 
he never recovered, but died within the ſpace of twenty days or thereby there. 
aiter; aad albeit there was a preceeding Contract berwixt the NetunR 3nd the 
Defender, whereby either oft them made others their Reirs, yet ſeing the Bond 
h:d no relation, no: yet bore to be done for Implement of the ſaic Contra, 
the ſaid Bons was not Suſtained as depending on that precee4ing Obligation, 
wichout prejudice to puſiue upon the © ontiact rrowt de jure, Aﬀtor, Aevocatus 
& Cunninghame, Alter. icolſon, Aiton & Lawtte, GibſonClerk, Yid,penuls, 
Fuly 1635, Lo. Cranſton contra Sinclar, 7 J arnary 1524, Shaw contra Gray, 


Durie contra Kinroſs, Faly $. 1629, 

A Tenement in Burntiſland being Dilponed by the Fither to his Daughter, 
and ſhe being Sealed therein, under Reve.fion ot a {ma}l Sum tothe Fa» 

ther himſelt allenarly in his own Lite':me, which &cverfron was contained in 
tc Seafin given to her, which was the only Right, contain ng the ſaid Diſpo» 
fition made by the Father to her  theteatter che Father having redeemed 
from her, and ſhe h.ving granted the Lands l:w'ully redeemed, anc the Re vers 
fion tuifilled, which R<nunciation was made alſo by her Curators, ſhe being 
then Minor,and which &enunciation was only ſubſcribed by one Nor tar for her, 
viz,the Town Clerk, who was Nottzr alſo to the Seafin, after which order of 
Redemption and Renunciation, the Father D:ſpones the Lands to another, who 
thereatter Diſpones the ſame again to a third pe: ſon, which third perſon, and 
his Author, continues in Poſletſon of the Lan s tor the ſpace of 4© years uns 
quarrelled: the Son of the Daughter, who was Intett under Reverfion as ſaid is, 
claiming the benefite of his N others '\nfeftment, which healledged now to be 
Irredeemable to him, the Reve: fion beirg Perſonal, and the Father being dead 
to whom it was granted, and the Renunciation not being ſubſcribed by two 
Nottrs before tour Witneſſes contorm to the Act of Parliament 1579, wheres 
by he alledged the ſame to be null, It was Found in a Procels of A. judic:tion, 
urſued by the fingular Succeſſor againſt the Oye of the Dilponer, atter he 
ad Renunces ro be Heir to him,being charged tor that effe& by his ſingular 
Succeſſor, wherein it was defi:ec, that the Right of that Redemption gn i Re- 
nunciation ſhould be adjudged to him, and gonlequently that the Lands ſhould 
be tound ord=r|yRedeemed,that both thefeEoncluſions might ſubfiſt,and might 
be craved in oneSummons,viz that he might ſezk both the Right to beAdjucged 
ro h\m.and alto to have it declar'd that the Lands were lawtullyR edeemed; likeas 
the LordsSuſtained thePurſuit upon the ſaid Renunciation, albeit wanting theSub-. 
ſcriprion ot two Nottars betore tour Witneſſes, as the At of Parl:ament proport- 
eth.which Act meets nvt in thisCaſe ſeing 40 years were paſtſince the date of the 
ſaid + enunciation,during which ſpace it was never quarrelled,and the arty (en- 
fine has been in perpetual Poſſeflion,and 1t is ſubſcr;bed by the Town-C terk, 
who was 'Nottar to the Parties Seafin-containing the Reverfion ; 11keas there 
was an order of Redemption uſed by the. Father, which albeit it was _ 
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formal in all circumſtances as it was preſcribed by the Reverſion, yet the Father 
thereby declared his mind, and the Renunciation ſubſequent was either an aps 
probation,or an acknowledgment thereot by the Daughter, which all concurs 
ring,was Found ſufficient to Suſtain the Renunciation, notwithſtanding of theAR 
ot parliament foreſaid,againſt chis Party, who was Heir to the Mother, who had 
Renunced. Actor, Advocatns & Stuart, Alter. Nicolſon, Mowat & Ruſſel, Gib- 
ſon Clerk, FYid. 10 March 1629, Shaw, & 17 March 1629, Teaman, 


Wallace contra Muir, Fuly 9. 1629. 

| N this Action menrioned 7 Falty 1629, It was Found that an Heretable Bond 

bearing Annualrent, made by the Debitor to the Baſtard, came under the 
generalGitt of the ſaid Baſtards Gitt of Baſtardie gitred to rhe Donatar,and that 
there was no neceffity that that Bond, or ſuch others of the like natnre ſhould 
be gitted by any particular Gitr of the ſame in ſpecial z likezs another Donatar 
who had a ſpecial Gift of that Heretable Bond, whereupon that Declarator 
was ſought by this general Donatar, after general Declarator obtained and 
decerned upon the ſaid Gift of before, Compearing and Alledging, that he on+ 
ly ſhould be preferred to that Heretable Bond by vertue of his Gift thereof, 
This Alledgance was Repelled, and this Hererable Bond, and ſuch others 
( whereupon no Seafin hath followed) gvas Found might be gitted by ſuch ge- 
neral Gifts, without neceſſity to expreſs the ſamine ſpecially therein, and fo 
by this Deciſion, it would ſeem that an Hererable Bond ſhould likewiſe fall un- 
der ſimple Eſcheat by Horning, as it is Found here by Baſtardie, Yid,22 March 
1634, L. Ochiltrie contra AtrHer. 


Urquhart contra E, Caithneff and Dick, Eodem dit. 

A Penſioner to the Earl of Caithyeff having the Duties ot Lands aſſigned 
. in his Penſion to him, for ſatisfa&tion whereof, having obtained a Decreet 
and Letters conform againſt the Earl Granter thereofzand againſt the Tennents 
of the Lands aſſigned, and conform thereto being divers years in Poſſeſſion of the 
Duties from the Tennents; thereatter the Lands being Comprylſed trom the He- 
retor Granter of thePenſion, whichCompriſer was Lnteft by publick Infeftmenc, 
and in Poſſeſſion of the Duties of theſe Lands afſigned,and he being conveened 
by the Penfioner tor payment of the ſaids Duties to him the years intrometted 
with by the Compryler ; It was Found, the (aid Compryſer was not holdet 
to reſtore the ſame, and thar the ſaid Penſion being granted by a Laick, and 
not by an Ecclefiaſtical perſon, was not real, and did not affet the Ground 
againſt a ſingular Succeſſor, but would only produce perſonal Action or Exe- 
cution againſt the Granters ſelf and his Heirs, for the years fince he was 
denuded of his Heretable Right by Compryfing and Infefrment, Acor, 

Nicolſon. Alter, Stuart, FYid. 26 March 1629, Rollock, ; 


Wardlaw contra Wardlaw, July x0. 1629, pg 

OL Wardlaw of Torrie,being Cautioner for Mr. David Wardlaw, in 
a Sum ly an Heretable Bond, and for his Relict, befide the Clauſe 

of Relief contained in the Bond, having taken Infefrment in his principal 
Lands, the Cautioner having payed the Sum, being diſtreſſed therefore, and 
after his deceaſe the Cautioners Heir, and alſo his other Bairns, as Executors 
tohim} either of them claiming this Relief to be due to them, and purſuing 
by two Diſtin& Purſuits, the Prmcipal Party for payment of that Sum, the 
one as'due to the Executor, and the other as dueto the Heir, inreſpe& that 

he Alledged, that the Bond being Heretable, the Relief ought to be of that 

ſame-naturez Likeas the Infeftment given to the defun for his Relief proved, 

that the ſame pertained 'to his Heir and not to his Executor3 It was Found 

nevertheleſs, that the ſaid Relief ſo ſonghr againſt the Principal Party, by per- 
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foal Purſuit, was due to the Executor, and not to the Heir, ſeing the Heip 
ſought not the benefit of his Infeitment, as he might againſt the Land, if he 
had been gdiſtreſt, but only purſued perſonal Action for Payment, and that 
Infeftment would not have prejudged the detunG in his own titge, to haye 
miskenned the Relief, which he took by Infeftment,ad majorem ſecuritater, and 
to have ſought the ſame by Perſonal Purſuit from his Principal , ando ir per- 
tained to him, as he pleaſed 3 and was Found Competent to his t xecurors, ſe. 
ing the Relief by the Infettment is cue to the Heir, for it theHeir ſought it off 
the Land, wherein the defun& was Infeft, he could not be prejudged thereof, 
and ſo there is a great ſcruple here. Grbſon Clerk. Yid. July 10. 1628, Edgay 
contra Cant. March 18. 1630. Hart contra Hart, Decem, 20. 1631. Menzies 
contia L, Caſbogill, | 


L. of Clackwannan contra L. Barrounie, Eodem die 

N a Reduction of a Compriſing, becauſe the Bond containing the Sum, for 
the which the Comprifing was Yeduced, wasHeretable, and not made Move. 
able. The Tenor of which Bond was, that the Debitor for the ſaid Sum, 
was Obliged ta give his Creditor Infeftrment in his Land Redeemable, and cone 
taining a Back-Tack yearly, for payment of Vicual, for the Farm of the Land; 
And alio bearing, The Debitor to be gbliged, notwithſtanding of the Heretable 
T 3 poſition of the Lands Ree 'emable,to pay theSum at the Term therein contained,and 
#n (aje of  arfrre a i era: ty This: was the Tenor rhereof,and bore not that theSum 
ſhould be payed, either up»n Charge, or Requilition to be made therefore, 
at theterm of payment therein expreſt,or at any ott.er Term;when the Creditor 
ſhould ſeek the ſfamegbur only fimply.that +heDebiror ſhould Pay it at that one 
Terr, ſpecially expreft in the Bond, after which Te: mcverle years the Money 
lying over un-payed, theParry Creditor receiving paymert of the Duties of the 
Lands, or Annualrent of the Money, and thereafter Compriling the Land, 
for not payment of the principal Sum and Penalne, the Purtver defircd the 
ſame to be Reduced, becauſe after the Term of pay ment cuntained in the 
Bondyhe had received payment of his Annualrent,and ſo had taken Him to hisHes 
retable Security of the Landz And there was no Cl-uſe whereby he might 
ſeck the Sum at any other Term, and fo it was not Compriteaile; and the 
rather, there never being a Charge uſ.d by the Crednor againſt the Debitor, 
before the Compriſing. The L ords ſuſtained the Cumpriting, and Afﬀlojlzied 
from the Reaſon of 6 eduction; For the | oras Buurd, that albeit the Bond 
did not oblige the Party to pay the Sun, at any Term after that Term Expreſt 
in the Bond, yet that was tacitly comprehended therein, otherwiſe the De- 
bitor could not been holdento pay the Yum,if it had not been preceiſly ſought, 
but had lyen over that ſpecial Term, which were in Juſtice hard, and Found 
there needed no Charge, ſeing the Bond required not the fame, neither did 
the Receipt of the Annual thereafter prejudge the Compriſing, the ſame be- 
ing only Deduced, for the Principal and Penalty, and which Penalty extend- 
ed not to ſo many Annualls, as1h: Creditor wanted unpayed to him, Adfor. 

Advocatus & Mowat, Alter, Nicolſon, Burnet & Nairn. Hay Clerk, 


Mr. Archibald Moncrief contra L. Balrowne, July 11. 1629. 
Purſuit being moved by a Compriſer, for the Maills and Dutiesof the 
Compriſed Lands, the Comprifing not being exped before- WMartim- 
29a/s 1628, but being dated the 12 or 13 day of that Moneth, and the Pyx. 
ſuit being for the year 1628, whereby the Defender Alledged, that his Title 
being after both the Terms, the Purſuer had no Right to that years Farms 
thereby, TheAlledgance was Repelled,for theboyds F tſcing theDenun- 
ciation preceed :d the Term of Martinme,and theCompriling was exped before 
Zuil, which was che Term of payment of the Farms,and that the Defenders con- 
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veened for payment, were the ſame Perſons from whom he had Compriſed, and 
were Conveened for payment, and that no others were Conveened, who might 
Alledge Intromiſſtion with the Farms, or payment thereof hone fide to any 
other, beſide the Compriſer;therefore the Adtion was ſuſtained upon this Com- 
pryſing for the ſaid Cropt, againſt thir Defenders, from whom he had Com- 
priſed 3 alſo the ſaid Compriſing being quarrelled, becauſe the Party had not 
ſearched and ſought beforethe Denunciation of the Land, the Moveable, and 
poyndable Goods, at thePartiesD welling-houſe, and that the Compriſing pro- 
ported not that theOfficier had ſought at theDwelling-houſe,but only bearing, 
that he ſought upon the ground of the Lands Compriſed, which he Alledged was not 
enough, as ſaid is, and therefore, that the Compriſing was null, ſeing the 
Moveable Goods ought to be diſcuſt by Poynding before the Ground can be 
Compriſed, and which the Party Alledged could not be well diſcuſt, except 
the Moveables had been fought at the Parties Dwelling-houſe, and that the 
Execution had born the ſame, The Lords Repelled the Alledgance, and ſuf- 
tained the Compriſing, albeit it bore not per expreſſum, that the Moveables were 
ſought at the Dwelling-place, for the ſame bearing, T hat the Officer ſought npon the 
Ground of the Lands Compriſed, It Irap!yed, that he ſought all the Parts of that 
LanJ,.;ard conſequentlymat the Dwelling-houſe, if any was upon that Land : 
And it was notFound neceſlar,at the leaſt it wasFound, that it would not annull 
the Compriſing, for not ſeeking at theParties Dwelling-place, which was not 
upon the Ground of the Lands Compriled, and Found, that the Execution 
needed not proport the ſame g for if any Perſon had Land in any diſtin& cor- 
ner of the Countrey, which the Creditor intended to Compriſe, and that he 
had diverſe Dwelling-houſes in other Corners of the Kingdom, far remote, and 
diſtant from theLandsCompriſed,it were iniquity to the Creditor to be compel. 
led togo to all theſePlaces,and ſearch theMoveables there,and thisAQion for the 
Mails and Duties was ſuſtained, upon this Compriſing, without Seafin, bein 
Purſued againſt theDebi:or,againlt whom the ſame wasDeduced,he being Pol: 
{for of theLandsComprited himſelf,and no other haviogKight proponing the 

fame, even as the Compriſer had been made Afligney to the Duties, the Com- 
priſing in effect being but a Judicial Afſhgnation, ARor, Mowet. Alter, Nj- 
colſon. Scot Clerk. Vid. Decem. 13, 1623 L. Ety contra Alexander Stzart. 


L, Wards contra L, Balcomie, Fuly 14, 1629. 
He Laird of Wards Predecefſor having received a Charter under the Great 
Seal, from King James the fitth of the Lands of Wards, which Char« 
ter proported, that the ſame were granted in Excambion of the Lands of Bal- 
comie, peitaining Heretably of before, and then to the Laird of Wards, and 
which were then refigned by Wards in His Majeſties hands for the faids other 
Lands therein deſign'd, in the whichCharter theKing had granted expreſly to 
the Laird ot Wards a Regreſs, and his Heirs (not mentioning to his Aſigneys * 
and Succeſlors) in and to the Lands of Balcomie, in caſe of EviRicn of the 
Lands ot Wards, diſponed by the King to him, and that notwithſtanding of 
any Diſpoſition to be made to any perſon thereafter of the ſaids Lands of Bal- 
comic z and the Lands of Wards being evicted from the Laird of Wards by the 
Earl of Marr,upon that Eviction, Wards ſeeking again Decreer againſt the Laird 
of Balcomie upon the ſaid Charter oft Excambion, who was Heretable Pro- 
Prietor of the ſaids Lands by Diſpoſition made to his Predeceflors thereot, by 
Erskine of Pittoddrie, who after the Excambion had obtained the Right of 
the ſaids Lands trom the King, It was Found, that the Puriuer had good right 
to purſue this Attion, and to claim the benefice of the Excawbion and R egreſs, 
albeit he was only a ſingular Succeſſor in the Lands of Wards to him who ex- 
cambed, and albeit he was not Heir to him, altho the Proviſion of the Re- 
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oreſs contained in the Charter of Excambion was introduced only in favours of 
the Laird of Wards and his Heirs, and which Clauſe was Found rto'extend to 
his Succefſors in that Right z alſo it was Found, that rhe Purſuer needed nor 
to.cite to this Action the Laird of Balcomies Author of his Right, who ac- 
quired the Right trom the King by the publick Intefrmenr, the Kings Majeſty 
and his Officers repreſenting the King with wifom he excambed, and the Laird 
of Balcomie who was Heretable Proprietor by publick Infettment,and Poſſeffor 
of the Lands being Summoned, which was Found enough in a Procels of this 
nature - Alſo it was Found, that the Purſucr needed not to ſhow, where any 
of his Predeceſſors to him or himſelt, who is alledged to haye excambed with 
the King, was Infeft in the Land before the Excambion as the Detender Al. 
ledged, ought to be qualified before the Purſuit could be Suſtained , which 
was Repelled, and the Chatter proporting the fame, was Found ſufficient ro 
qualifie the ſame, albeit the Party Alledged, that ſuch Narrations ought not to 
be reſpeed as true,except the ſame could be made good otherways, ſpecially a= 
gainft the Excipient,who,or his Author,was Infett in the aids Lands originally 
by the Kings Majeſty, in whoſe Perſon the Right to all the Lands in the King- 
dom is preinpponed to conſiſt plenarie, without Relation to any Excambion, 
notwithſtanding whereof this Charter ſo proporting was Suſtained,- without 
neceſſity to. ſhow any other Right preceeding, {eing it might be preſumed, that 
all the Excambers Rights were delivered to the Kings Officers, or t6 ſuch 0- 
thers who thereafter acquired Right from the King at the time of the E xcam- 
bion, eſpecially after ſo long time fiance the Excambion,wbi preſumitur,omnia 
bona fide fuiſſe geſta, and it was not probable that the Kings Officers would 
have prevaricat and walked fo untaithtully, as to have aſcribed the cauſe ot the 
Intefrment to an Excambion, it it had not been ſo, where there was no nece(- 
ſiry ſo tg do, 'ſeing the King might have otherways Diſponed of the Lands at 
his own pleaſure, ARor,Necolſon, Alter, Stuart, Gibſon Clerk; Fid. 2 Fuly 
21629, betwixt theſe ſame Parties, 25 March 1628, Mr, Fames Hume, & 6 
February 1630, Muir, 
; Hamilton contrx his Tennents, Fuly 15, 1629, 
Ir Fohn Hamilton of Skirling Purſuing hisTennents upon tisHeretableRight, 
for the Farms of ſome Lands poſſeſt by them, one who was Infeit in an 
Annualrent of Silver out of that Land Compearing, and defiring to be preter- 
red to the Heretor pro tanto out of the readieſt of the ſaids Farms, albeit the 
-were not yet liquidat » The Annualrentar was Preterred, his Right being be- 
fore the Purſuers Right, 'and the ViRtual was ordained to be liquidar, but the 
. Annualrentar had obtained a Decreet tor Poynding of the Ground parte nou 
comparante,wherein this -Putſuer was called, Gibſon Clerk, 7Yi4, 24 March 
1626,Gray, and the Caſes there cited, 15 March 1637, Guthrie, penult, Feb, 
1630, Scarlet, 
$37 ' Tailzifer contra Wilſon, Fuly 16, 1629; 
” A Creditot Purſuing his Debitors Executrix tor payment of the Debt, and 
the Executrix Alledging the tree Goods in the Teſtament ro be exhauſt= 
ed by Sentences of other Creditors, and that ſhe was exonered by a Decreer 
and the Purſuer Re lying, that ſhe could not be freed of this Debt; becauſe the 
Putſyer was'nor called to the-Exoneration, whom ſhe could nor misken, ſeing 
'ſhe had made'piyment of a pirt of the Debe to him,long betore the Exonera- 
- tion, and theretore knew his 'Debr,and could not misken ic, this being before the 
Sentence obtained by the other Creditors againſt her, whereby ſhe was in ma- 
Us fide not to'oppone againſt their Purſuirs, this Debt of the Purſuers, and alſo 
not to cite the Purſuer to thit Sentence of Exoneration, that he might come 
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in pro rata for his Debt with the reſt of the Creditots, The Lords notwith- 
ſtanding of the Reply, Found the exception of Exoneration Relevant, ſeing 
they Found that he needed not to be cited to that Proceſs of Exoneration,nej- 
ther needed the Executrix to have opponed againſt the Creditors Purſuic_ 
the Purſuers Debt, for if ſhe had done ir, it would not have ſtayed their Par«* 
ſuit, neither did her knowledge of the Debt-libelled, and paying of a part 
thereof, bind the Executrix to a Citation of the Purſuer, ſeing her knowledge 
was only voluntar, and not legal, and the ſame never intimate to the Exe- 
cuttix,nor never any ARion intented by the Purſuer for that Debt, And if he 
had been cited ih a multiply-Poynding againſt all the Creditors, The Lords: 
Found they would have preferred all ehe Creditors,who had done Diligence,to 


the Purſuer,who never had done any Diligence, Acor, Mowat, Alter. Lawtie, 
Scot Clerk, FYid, $ March 1631, Duff, | 


Scot contra Deans, Fodem dit, | 

Seaſin of an Houſe in the Town of Hawick granted to the Purſuer by the 
, Bai/lie of the Burgh, it being a Burgh of Barony ,was Suſtained, the ſame 
Seaſin containing the Purſuers Retour herein inſert, extracted out of the 
Chancellary to be Warrand theretogalbeit the Detencer Alledged it to be null, 
not proceeding by veitue of Precepts out of the Chancellary, nor yet by the 
Superiors Prece;t of Clare Conſtat, without one of which, he Alledged the 
naked Retour cou'd not be a Warrant to the Baillie to giveSeafin in this Burgh 
of Barony, which he Alledged hath. not that Priviledge,as the Kings Burgh 
Royal, whoſe Baillies gives Seafia uſually by Heſp and Staple, and the giving 
of this Seafin cannot be warranded by the Retour, for that Anſwers not co any 
=_ of the Brieve, notwithſtinding whereof the Seafin was Suſtained, * bur 


ere the Superior concurred wich the Purſuer, Hay Clerk, Y14.17 March 162 9, 


& 


Teaman contra Stuart, & penult, Fuly 1629, Stwart contra Wilſons 
Hige contra Plumber, Eodem die, 


Ne having taken Lands in Wodler, and Purſuing another Haver off the 

W rits ot theſe Lands for delivery thereof, who Compearing,and Produ- 

cing aBond of borrowedMony from theDetender by the Purſuer of theWodlet,' 
for ſatisfying whereof, he Alledged that he had giyen theſe Writs in Paund and 
Security before the Wodſet, The Lords Suſtained the Alledgance, and Found' 
that the Impignoration ſhould be proven by the Wtit or Oath of the Wodlſer 
G:ver who impignorate the ſame,and not by theOath of theWodſerTaker,who 


was probably ignorant thereot,Gibſon Clerk. Yid,21 Pec,1626,Sir Ja.Dunde, 


Murray contra Roſs of Innercharren, Eodem die. get 
Tx Defender being conveened tor payment of his Fathers Debt, as be- 
having himſelf asHeir ro him hos med5o,in (o far as he being lawtully con» 
veened to enter Heir to his ſaid Father by another Creditor, in that Proceſs he 
compeared and took aday toRenunce to beHeir,and at the Term affigned theres 
to having tailzied to p:oduce a Renunciation, Decreet is given againſt him, 
and the ſame Decreet being thereafrer Suſpended upon a Reaſon alledged by 
him, bearing Payment to have been made by his Father of the ſaid Debt, 
wherein haying ſuccumb'd, the Letters were found orderly proceeded again 
him, for obedience whereot he had payed that Debt, whereby he had behay=- 
ed himſelf as Heir z But the Lords Found, that this proved him not to be Heir, 
and that Sentence could not be given againſt him in any matter berwixt other 
Parties, beſides theſe contained in the tormer Sentence againſt him, wherein he 
being only decerned as lawfully charged to enter Heir,that Decreer fo given was 
ound would not provein anyotherProceſs againſt him, bur that the likeCharges 
fo enter Heir ought to be uſed by any perſon who would Purſue ſuper hot medio' 
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neither did the ſyuccumbing in that reaſon 'of Suſpenſion, or the preceeding 
Failzie to Renunce,or Payment conform to the Sentence to the Creditor,make 
him lyable to other Creditors, as it he had behaved bimſelt as Heir to his Fa- 
ther. Actor, Alter, Grbſon. Vid 22 March 1628, Farquhar contra Roſs, 
and the Caſes there cited, 26 Fanuary 1631, L.,Gadgirth contra L,c/dfled. 


Sheen and Forbes contra Goodwite of Byth, Eodem die, 

N Husband being obliged in his Contra of Marriage with his ſecond 
A Witfe, to provide the Bairns of that Martiage to all Lands to be Con- 
quiſh'd by him during their Marriagegatter the Husbands deceaſe the Daughter 
being only Bairn of that Marriage, Purſu& her Fathers Mother and his appearand 
Heir the Son of the firſt Marriage, to hear it Found, that her ſaid Father the 
time of the ſecond Marriage conquiſh'd the Lands of and put in the Securi. 
ties of that conquiſh'd Lands his own Mothers Name, to his own proper uſe, 
only to the prejudice and Elufion of the ſaid Contract, and that the Money» 
was payed for the price of the Land by himſelt off his own Moneys, and had 
only borrowed his Mothers Name, and conſequently concluding that the Mo. 
ther ſhould habil; modo denude her ſelf of the Right of the Land in tavcu;s of 
the Purſuer, This Aion. was Suſtained,albeit the other Son was called only as 
appearand Heir, and not as Heir, or as lawfully charged to enter Heir , albeit 
the Defender Alledged, that one as Heit ought to be called, for that Conclu. 
ſion to denude her (elf in favours of the Putrſuer, was not allowable againſt her, 
who was not obliged in any Deed to the Purſuer, and where it appeared to take 
away the Defun&ts Heretage, (giving that her Name was borrowed) his Heir, 
or one who may repreſent Fin by ſome form in Law,oughr to be called , which 
Fe, nary was Repelled, ARor, Adveratus & Lermomth, Alter, Nicolſon, 
$c7t Clerk, | 


Executors of Dowzls contra L. Bdnem, Fuly 17, 1629, 

: TMquhile W+{:am Dowglas as Donatar to the Eſchear andLiterent of Fol y 
Stuart, having obtained general Declarator thereon,atter his deceaſe, his 
Executors purſues the Incromettors with the Teinds of Ednem, for payment 
thereof, for certain years preceeding the Donatars deceaſe, as pertaining to the 
ſaid Fohn Stuart, This Afton of ſpecial Declarator, for the faids by-paſt 
years, was Suſtained at the inſtance of the Executors,. and no neceſſity Found 
that they ſhould firſt transfer the general Declarator in them as Execurots,nei- 
ther were they holden to produce Fohn Stuarts Title andRight to theTeinds as 
theTitle of this Purſuit, but it was Found enough to prove the ſame cum proceſ- 
ſuzand theDefender being conveened,as lawfully Charged to enter Heir to his Fa- 
ther, who was Intromettor,and he offering toRenunce,and aTerm being aſſigned 
to him to prodace his Renunciztion, it was Found that the Purſuer might take 
the ſame Term, to-prove his Summons, whereby it might have effe if the De- 
fender Renunced not, and if he Renunced, that he might uſe Senrence againſt 

him therein Cognitions cauſa, Aor. Craig, Alter, Gibſon Clerk, 


L, Newliſtoun contra Ing'\s, Eodem die, : 

F an AQion for abſtratting of Multures, as Thirled z Tt was Found, that 
ſome Lands of a Barony, being Feued by the Baron for a certain Duty 
pro omnz alio onere expreſt in the Charter, and thereafter the Miln of the Ba. 
rony being Feued by the Baron cum aſtrifis multuris &- ſequelis diverſe years 
thereafter 3, it was Found, that the foreſaid Feuer, albeit his Right was be- 
fore the Diſpoſition made of the Miln, was ſubje& in his Thirle-wultures, as 
Thirled and Aﬀtrited t6 that Miln, notwithſtinding of his Right preceeding 
the ſaid Diſpoſition, ſeing his faid Kight bore not cum lendings multuris, 
Without which Clauſe the Priority could not liberat him. To the a 4 
| | age, 
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lage, the Lords Found, that he is ſubje as well to him who had acquired the 
Right of the Miln from the Baron, to be holden of himſelf, as if the faid Miln 
had remained with the Superior Unannailzied, notwithſtanding that the Lands 
were Annailzied before the Miln was Annailzied ; and- notwithſtanding that 
the ſaids Lands Feued, nor no other Lands of that Barony was at any time be- 
fore the Vaſlals Feu, Thirled by A, Conſtitution, or any other Writ to the 
faid Miln 3 for the Lords Found, that naturally all the Lands of any Barony, 
without Thirlage in Writ, are Thirled tothe Miln of that Barony, and that;the 
Thirlage is a natural Servitude, and inheres naturally in all the Lands of that 
Barony, ſo that any Tennent or Feuer of the Lands of that Barony,are natu-, 
rallyThirled to the Miln of that Barony,& ought to payMulture for anyCorns 
growing on theſe Land: abſtraCted from that Miln z and conſequently that the 
Feu of the Lands wanting that Clauſe cue wolendinis &c. liberats not the Feuer 
from the natural ſervitude inherent in his Land to the ſaid Miln of the Baro. 
ny 3 in Which Thirlage he was found toſtand ſtill obliged tothe Feuer of the 
Miln, as he was to the Baron before the Feuing of the Miln, albeit the Land 
was Feued before the Miln was Feued, as ſaid is, Alſo the Lords Found, that 
the Feu of the Miln, with the Multures and Sequels, &*c. extended alſo to the 
leading of the Miln-(tones, and repairing of the Damm, and other Services 
about the Miln, whereto the Feuar of the Lands remained SubjeR, notwith- 
ſtanding of - Feu 3 and albeit theſame bore no ſuch Service, yet the Ten- 
nents of the Barony remained ſubject in the ſaid Service, Aor. Advocatus && 
Stuart. Alter. Nicolſon & Belſbes. Scot Clerks Yid, 13 July 1632, E, Mortoyn, 
&c. & 26 Novemb. 1631. Oliphant, 


Caldwell contra Stirk, Fodem die, 

He Annailzier of a Tenement of Land, conform to a *Contra&t made in 
November, four or five days before the Term of Martinwaſs, Purſuing 
the Buyer for the Maill of that Land, as Poſleſſor thereof for the Term pre- 
ceeding that «Martinmaſe, before which the Alienation was made,the Contra 
neither diſponing that Term to the Buyer, nor reſerving the ſame to the Seller, 
*mor making any mention thereof, nor of the Buyers Entry thereto; but bear- 
inga Procuratory of Reſignation therein, albeit Seaſin followed not while af- 
ter the Martinmaſs : It was Found nevertheleſs, that ſeing the Contra con- 
taining the ſaid Procuratory, preceeded the Term, that the Seller was De2 
nuded ofhis Right, and could not purſue for that Terms Duty, which wasnot 
compleat before the ſaid Procuratory, nor yet reſerved to him therein. Hay 

Clerk, | 


., vw —— 
«a A 


Naſmith contra Naſmith, 18 July 16293) 

N Tutor Compts, the Tutor or Curator is not ſubject tothe Minor to pay An- 

I nualrent for the Annualrent received of the Minors Principal Sums, albe- 

it the ſaid Annualrent received extended to great Sums of Money yearly,what- 

= _ ſame be. ARor. 4dvocatis & Stuart, Alter, Nicolſon' & Burnet. Scot 
erk. . 

eMoreis contra pony, July 21, 1629, 443% £7 

Contract being Alledged to be null, becauſe it was Alledged more then 

40 years ſincethe date thereof, and ſenſyne no Action Intented there- 

on, and therefore that it was preſcrived conform to the 28 AZ, 5. Par. Ja.35 

The Alledgance was Repelled, becauſe it was Regiſtrat within-that ſpage; 

within which ſpace alſo Letters of Horning were Execute againſt the Patty; 

and he Denounced to the Horn 3 which Regiſtration and Horpingwas ſuitain= 

ed to interrupt the ſaid Preſcription, albeit the Regiſtration-was only. dons 

by conſent of the Parties Procurators, and not by any Citatiob 3 and albeit.ng 

| _—_ _ Adttion 
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Action was Intented thereon, nor the Party Summoned within that ſpace 
for the Contract Regiſtrat by conſent was found as good, as if it had beendone 
by Citation of the Party, and the Horning was: alſo found an Interruption 
without Action, Yid. 27 Novemb, 1630. L, Lawder and the other Caſes there, 
& 17 March 1629, Teaman. n 


E. Caſſills contra E, Wigton, July 22, 1629. 

N aSupplication for Aſſeſſors to a Service of the Earl of Caſſills, the Lords 
[| being Conſulted by the Aſſeſſors in thir points, which were controverted be. 
twixtthe Parties, they declared and adviſed as follows, vis. In a general Ser= 
vice of the Earl of Caſſz/s Fore-grand-firs Grand-fir ; they Found, that the A(- 
ſeffors might Serve, and the Judge alſoput it to the Tryal of an Inqueſt, the 
Parties Claim bearing, that the Predecefſor to whom he defired to be ſerved 
general Heir, died at- the Faith of King Ja. 3. or of ſome of his Succeſſor, 
Kings Reigning for the timez which Claim the Lords thought to be Relevant, 
albeit the ſame bore not ſpecifice in which Kings time that Predeceflor Nied pre- 
ciſcly, which was not probable in faFo tam antiquo,neither neceſſurtobe preciſely 
proven, but was enough that it ſhould be tryed,that he died at the Faith of the 
King Reigning. Jiem,they Found,that the Party deſiring to be Served ought to 
qualifie and be ſpecial, upon the Deſcent and Perſons interveening betwixt 
him and the Defunct,to whom he craved to be Served; and alſo that he ought 
to inſtruct and verifie the Deſcent, the inſtruction whereof ought to be made 
to: the Afliſe, and not to the Judge; and ought to be produced before the 
Aſſiſers, and alſo that the Party compearing againſt the Service, ought to ſee 
the Writs produced, to verifie the ſame, tothe effect he may oppone what he 
may in Law, wherefore the ſame cannot verifie the Claimer tobe Heir, 


La. Buchannan contra the Laird, July 23. 1629, 
I* an Aion purſued by the Lady againſt her Husband, for modification of 
a yearly Sum to her for her Aliment,during his remaining out of the Coun« 
trey, founded upon a Contract made by him1in her tavours, whereby he was 
- obliged to pay ſuch Sums of Money to her,as the perſons appointed in the Con- 
tract ſhould modifie 3 -which perſons being molt part dead , and the* 
ſurviver not refident in theCountrey,the Lady deſired the Lords,as becoming in 
their places,to modifie the ſame to her,her Husband being ſtill out of the Coun- 
trey, and ſhe wanting maintenance. The Lords ſuſtained the Action founded 
upon the ſaid Contract, albeit made betwixt the Husband and the Wife, and 
found it became in their hands, as in arbitrio boni virito do the fame, ſeing the 
Contract agreed with all Law, both Divine, Natural , and Humane, and 
without any Contract, ought 'to be allowed, that the Husband ſhould ſuſtain 
his Wife,according to the proportion and competency of his Means,and there= 
fore modified to her yearly during his abſence 2000 merks, Hay Clerk. Vidg 
21 Decemb.1626, Lady Foulis, 


L. Haddo contra L. Ludquharn, Eodems die; 
'A Purſuit for delivery of Evidents, was ſuſtained at the Minors inſtance, 
before his Majority, againſt one of his Curators, who was choſen = 
o ner, without concourſe of any ofthe reſt of his Curators to aſliſt,the Pur- 
it, being autherized by two Advocats, whom he then inſtantly chooſed 
Curators at the Bar ad hanc litew, which was ſuſtained, he having other Cu- 
rators who were not Removed, nor any of them concurring in the Purſuit 
with him 4 but the ſame wasſuſtained, firſt, only for Exhibition of Writs, 
and after Exhibition, the Lords Declared they would adviſe what would be 
done anent the delivery. Actor. Nicolſor. Alter, Stuart. Gibſon Clerk, Yid.20 
June 1629, L. Haddo. 18 March 1630. Betwixt the ſame Parties, S 
ady 
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Lady Cathcart contra Tennentsand Vaſlals, Jaly 24, 1629. 

He Lady being Donatrix to the Ward, as is mentioned 9 July 1629. 
And the Vaſlals to her Husband, Alledging, that ſhe was Infeft in Fey 
in tume Lands holden of the King, which ſtayed all Ward 3 And ſhe Reply- 
ing,that that Infeftment was granted without her knowledge,& that her Seaſin 
thereon was not Regiſtrat,conform to the AR of Parliament, The Lords Found, 
that that Infeftment was not ſufficient to exclude the Ward, the Seafin not 
being Regiſtrat as ſaid is 3 and which nullity ſhe might oppone againſt that 
Right made to her ſelf, ſeing ſhe clad nas her (elf with that Right, but with 
the Right of Ward, and which ſhe might als valiably take, as any other; for 
if a third perſon had obtained the Ward, that Seafin not Regiſtrat would not 
have (topped the ſame,no more could it beobtruded againſt her,but ſhe might 

likewiſe propone the ſaid Nullity. partibus ut illic comparentibus, 


Slewman contra Wardlaw, Eodeme die, 

\{inor purſuing the Fator to her Tutor for Tutor-Compts, which Fa- 
A (or by Contra betwixt the Tutor and the FaQtor, was obliged to do 
all tothe Minor which the Tutor himſelf was obliged in of Law. It was Found, 
that the ſaid Factor and his Heirs, who were here conveened (the Factor him- 
ſelf being dead ) were ſubject to give Compt, Reckoning, and Payment to 
the ſaid Minor, and that the Tutors ſelf needed not to be conveened in 
this Proceſs; but the Action was ſuſtained againſt the FaRor, and which 
Attion was ſuſtained againſt him, not only for his Intromifhon , but 
alſo for his Omiſſion, and for payment of ſuch particulars as the ſaid Factor 
might have Intrometted with. Jtew, The ſaid ARion was ſuſtained for 
all the years Duties of the Lands wherein the Minor was Infeft,and which pere 
tained to her Umquhile Father, which preceeded her Seaſin, ſince the deceaſe 
of her Father z and for the which years, albeit the Minors Infeftment preceed. 
ed not the ſame, the Factor was found ought to be comprable, ſeing the Sea- 
fin ſhould be drawn back to the time of the Fathers deceaſe, there being no 
other claiming the Non-entry thereof, and no other pretending Right thereto. 
ARor. Belſhes, Alter, Gibſon Clerk. Vid. 29 January, 1631. Hume 


of Corſrig, 
Nairn contra Boſwall, Eodeme die, 

v Miniſter Charging to Remove from his Glyb, which was deſigned out 
| of the Abbors Lands. It was Found, that he could not have his Glyb 
our of Abbots Lands, in reſpect of the Act of Parliament 157 2. ſcing there was 
Parſons Lands, which the Lords Found ought firſt to be diſcuſt before any o- 
ther Abbots Lands could be defigned ; and albeit the faids Parſons Lands were 
of old Feued, and that the ſame were all new builded Houſes, and a part of 
the Town of Dyſert builded thereon, ſo the Miniſter Alledged, that the ſame 
was not Arrable Land 3 yet the Lords Found, that the Miniſter had Right 
firſt to ſeek the ſame, and that the Feuers thereof ſhould either Remove there- 
from, or elſe obtain and buy another Glyb to him for the Zords Found, that 
the foreſaid Act of Parliament extended as well to the Glyb, as tothe Parſons 
and Viccars Manſe. Actor. Nairn. Alter, Gibſon Clerk, Vid. 13 Ju- 
l 1636. Mr. Andrew Zamont, -12 Feb. 1631, Miniſter of Innerkeithing, 


Lindſay contra Gray, Eode die. 
ON being obliged to Jeliver to another aSum of Money in London ; and 
the Party obliged Alledging, that he had ſent a Letter of Exchange to 
his Factor, Reſident at London to do the ſame; this Letter of Exchange not 
being Anſwered, neither yet Proteſted againſt by the Creditor 3 It was Found, 
did not liberat the Debitor, but that nevertheleſs he ought to make payment 
tothe Creditor. Gibſon Clerk. : : 
Nnn 2 Mrs 
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| Mr. Andrew Stivenſon contra Job, July 25. 1629. _ 
N Adtion was ſuſtained againſt a Tack{-man, to find Caution, or elſe to 
| Remove, albiet there was not a whole years Duty unpayed ofthe Tack, 
and albeit the Ground was Laboured, and full Pleniſhed ;-But this was Found, 
becauſe the Duty of the Tack was a great Duty, extending to 5 Chalders of 
Vitual,yearly, and the Tackſ-man was a poor Man, who was. yearly ſupply. 
e&d and helped by the Purſuer, in furniſhing him of Means for ſowing of the 
Corns, and of Money to buy Seed wherewith to ſow the Ground. Scot Clerk, 


Wilſon contra Stuart, Penult July, 1629. 

Ne Wilſoy, as Heir to his Father, purſuing one Stxart to Warrand a Te; 
nement in Glaſgow, Diſponed by the ſaid Start to his faid Father. It 
was Found, that the Purſuers Seafin produced, to Inſtrut him Heir,being 
given by the Baillies of Glaſgow, by Heſp and Staple, cognoſcing- him to he 
Heir, was ſufficient to Inſtrut him-Heir, and to produce this Action, albeir 
he was not Heir Served and Retoured, the ſame being within Burgh, and 
the Purſuer being conveencd as Heir, to pay tothis Defender the Price ofthe 
Land Annailzied, in another Proceſs purſued againſt him, as Heir paſ/iv2 of be- 
forez For it was Found, that this Party could not oppone, nor quarrel the 
Right whereof ſhe was Author her ſelf to the Purſuers Father, and for which 
ſhe conveened the Purſuer as Heir, and ſo the Seafin was ſuſtained 3 but it 
might have been more doubted, if this Seafin would have produced AQtion 
againſt any. Third Perſon, or any Stranger pretending Kight tothe Land, al- 
beit it will ever produce Aion againſt the Tennents of the Lands, or any 
not having Right, either for Removing therefrom, or for the Mails and 
Daties thereof, Scot Clerk, Yid. March 17. 1629. Leaman contra Stuart, & 

July 16, 1629, Scot contra Deans. 


Lundie contra Lundie and Kinnadie, Novem. 20. 1629. 
T* a ſpecial Declarator after a general, another Donatar deſiring, and 
Compearing to be admitted for his Intereſt, by vertue of a Gitt of that ſame 
Rebels Eſcheat: It was Found, that the Gift and Horning whereupon it pro- 
ceeded, being produced, gave him Intereſt to propone, and Diſput againſt 
the ſpecial Declarator, albeit no Declarator was obtained on that Gift, but 
the Gift without Horning gave the Donatar no Intereſt. tem it was Found, 
that after General Declarator, in the Puzſuit of ſpecial Declarator, there 
was no necefſlity to produce the Horning, Aftor, Advocatus & Gilmor. Alter. 
Aiton & Stuart, Gibſon Clerk. ES 
contra Eodem die, 

He Defender being purſued by. the Creditor to his Father, wherein he 

was called as Executor, or Intromettor with his Fathers Goods, and 

for Proving thereof, a Decreet being produced, at the ſame Purſuers Inſtance, 
againſt this ſame Defender, for another Debt of his Fathers, wherein he was 
conveened 7iſdem nominibus, which being referred to his Oath in that Pro- 
cels, and he holden as confeſt for not Compearance, the Decreet of Certi- 
fication, upon Contumacie in that Proceſs, was not found to prove in this 
Proceſsz But that he ought to prove otherwiſe, albeit it was given bewixt 
thir ſame Parties. (3ibſon Clerk, Fid, March 22. 1628: Farquhar contra 
Campbell, and the Caſes there cited, Jan. 26, 1631. L. Gadgirth contra 
L, Afte&, | | y 

| Dounie contra Broun, Nevem. 24. 1629. : 

 b a Spulzie, an Exception of Poynding being proponed to Elide the ſame, 
which Poynding was quarrelled, becauſe it proceeded upon a Sentence 


for ConviRion of Blood, tryed in a Barrons Court by the Aſſyſes, and in the 
Sentence 


- 
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Sentence neither the Names, nor Numbers of the Allyſers were expreſt 
therein, as it ought to proport 3 and alſo the Poynding had no Warrand in; 
Writ, therefore there was no Precept Dire by the Barron-Baillie, after the 
Sentence to Poynd for the Un-law, whithout which the Decreet could be 
no Warrand to Poyndy Likeas the Poynding was Execut upon the Mornafter: 
the Sentence, whereas there ought to have been 15 days Interjee\d betw 1xt 
the Poytding, andthe Decreet; for after the Sentence, the Party ought to 
have been Charge! to pay the Penalty and fine upon 15 days, as Term of 
Law, before he could have been Poynded , which not being done, the 
Poynding was null, - Thir objections againſt the: Poynding were Repelled, 
and tl.e fame ſuſtained, ſeing the Sentence bore, that 4 was tryed by a condign 
Inqueſt, and the Perſons Names needed not tobeexpreſt, and there needed no 
Precept in Writ to Poynd, but the Decreet of the Gailly, or Barron in Court 
was enough, and there neecved no Charge on 15 cays to have preceeded, the 
Poynding being for a fine, in afad tryed by an Afſiyſt, for the which the 
Party might be inſtantly put in Waird after the Sentence, albeit in Civil 
Matters, as for Farms, or ſicklike decerned in Barron-Courts, the «. flicers 
cannot Poynd, before the Charges to pay be Execut upon 15 days, which is 
not needful in Criminals,and ſuch hike puniſhable Ads: Actor, Gzmor, Alter, 
Hay. Vid, Deccm. 7. 1630. Lands contra Dycks, 


Lindſay contra L, Lauriſton, Eodem die, 
EveralSums owing by theLaird of Lawriſton to one Fairweather,being Arreſt- 
&d by Lindſay, Creditor to Fairweather, and Lawrifton purſued to make- 
the Sum forth-coming, and he Alledging, that he could not be found Debitor 
therein by the Contra& produced, which was a Tack Set by him to F airweather 
of | ands for payment of a youry Duty, which Duty the Contra& bore, That 
the L. Lanrifton allowed 10 FE airweather,and that for ſatisfaGion of the Annual of 
1000 p7unds owing by bins to F airweather. and that ſor the ſpace to cone, while Can- 
dleſmas after the Contra@, which Fairweather accepted; and before the Candlemas 
the Arrcſtment was laid on, which ContraQ Zamriſton Alledged could not 
make him Debitor, at the time of the Arreſtment ; tor albeit it might been, 
that he was Debitor the time of the Contract, yet it wouldnot follow, that he 
fill continued Debitor at the time of the Arrreſtment, and the paying of An- 
nual at a Term which was not expired, at the time of the Arre(tment, will 
not inforce, that be remained Debitor: of the Principal Sum : therefore he 
ought to prove that he was Debitor otherwiſe at the Arreſtment of the Sum, 
ſeing he might Tranſat with the Party, therefore : And further Alledged, 
that the Sum was not Arreſtable, being. Heretable, by the ſame Contra, 
which appointed Annual to be payed therefore. This Alledgance was Re.. 
pelied,for this Confeffion emitted in the Contratt, ſubſcribed by the Parties, 
was Found enough to make him Debitor, at the time of the Contra&t, which 
behoved ſtill tro burthen him, except he would prove it were payed before 
the Arreſtment,and it was Found not to be an Heretable Sum, for the Victual 
allowed to the Crediter for his Annual to ſuch a time, made not the Sum 


Herctable, except it were proven by the Tenor, and Conception of the Bond, 
that it was Heretable. AQor. Alter, Mowat, 


_ Dickoon contra Ker.and Towng, Novem. 25. 1629. 
Creditor Compriſing from his Debitor, Land pertaining to him, and 
conten{ing to be prefered to another Creditor, who had alſo Com- 
riled, but after himz and the Second Compriſer Alledging, albeit he was 
aſt in Compriſing, yet he ought to be preferred, ſing the firſt Comprifing 
was deduced againſt one as Infeft, who was never Infeft,” and he ought to 


Nnn 3 have 
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have Compriſed againſt him, as charged to enter Heir to his Predeceffor laſt 
Infeft, whereas he had not ſo Charged his Debitor to enter Heir, before the 
Compriſing, as is appointed by A of Parliament, x621. whereas the ſecond 
Compriſcr had charged his Debtor to enter Heir, and thereafter had Dediiced 
his Compriſing, and ſo the faid Comprifing wasnull ; and the other anſwering, 
that there needed no chatge to preceed his Compriſing, ſeing the Debitor was 
Retoured Heir, and charged the Superior to enterhim, who had Suſpended; 
Likeas this firſt Compriſer had charged the Superior to receive him, upon his 
Comprifing,who had alſo Suſpended againſt him, that he could not Infeft him, 
the Debitor not being Infeft; and there it was Found in that Suſpenfion, 
that the Superiour could not Alledge, that which was his own fault 3 which 
being confidered, The Lords Found, that the firſt Compriſer ſhould be pre. 
ferred, albeit the Debitor was not Infeft in the Lands Compriſed, and albeit 
no ſpecial Charge was uſed before the Compriſing, which the Lords Found 
to be Supplyed by the Debitors Retour, and Charge againſt the Superiour, 
which was Found to be equivalent roa Seafin, albeit that Suſpenſion ſtood un- 
diſcuſt,and that another Creditor opponed againſt the Compriſing, and not the 
Superiour,nor the common Debitor ( to either of whom 1t wasnot competent) 
and it was Found to Militat againſt the ſaid other Compriſer, It being Alledg- 
ed, that the Compriſer was payed of 'a part of the Sums for which he Com- 
priſed, before the Compriſing, and fo it was null ; alſo that he was payed of a 
Part, fince the Compriſing, and fo could not have the whole Lands Compriſ- 
ed. This was Found Relevant, and Found admiflable by way of Exception, 
without neceſſity to Reduce thereupon. Actor, Start & 4itor, Alter, Nicolſon 
& Craig. Scos Clerk. Yid, Decemb, 23. 1629. betwixt thir Parties, 


Lady Dumfermling contra her Son, Novem. 26. 1629. 
N this Action, whereof mention is made, March 1 2.1628.The Clauſe of the 
Contra& whereby the Huſband is bound to Infeft the Wife, in all Lands 
to be Conqueſt, during the Marriage, will not Aſtri& the Heir to fulfil] the 
ſame to the ReliR, for foch Landsas were Conqueſt by the Huſband, and after 
the Conqueſt were fold by him, before his deceaſe: for that Clauſe ought only 
to be eff=chual toher, for ſuch Landsand Conqueſtas remained,and continued 
in that Eſtate, the times of the Husbands deceaſe, and the Right whereof re- 
mained with him; And it was al'o Foand, that Lands being acquired by the 
Husband, from the Feuar of the Lands, and thereafter Diſponed again in Feu 
to the ſame Feuar, for a geater Feu-Dutie to be payed, than wascontained in 
the Feuars Prior Rights, that Augmentation of the Feu-Dutie by the Hug. 
band, could not be reputa Conqueſt, whereof the ReliQt might claim a Life- 
rent, as coming under the foreſajd Clauſe in the Contract, Partibus Compa- 
rentibus, ut ſupra. 
Fokn Ramſay of Edington contra Hume, Novem. 27. 1629. 
| bs Removing purſued by John Rawſay, upon a Warning made by thePur- 
ſuer, and the Lo. Ramſay, who was Liferentar of ghe 4s up. Ma this 
Purſuer was then Fiar : It was Alledged, that no Proceſs could be up«n the 
ſaid Warning, becauſe it was made by the Liferentar, the time of his Liferent 
ſtanding, the Heretor now purſuing, having no Right then to Warn, and 
now the Liferentar being dead,to whomtheEntereſt ro proſecut that Warning 
belonged, this Purſuer therefore cannot ſeek Removing thereon: this Al- 
ledgance was Repelled, ſeing the Liferentar atid Fiar concurring in the mak- 
ng of the Warning, the ſuryiver might purſue Removing thereon. Aor, 
Law. Alter. Sandilands. h | 


Paterſow 
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Paterſon contra Edward, Eodem die, . 
Ohn eMccubbie being Debitor to diverſe of his Creditors, ſor ſatisfying of - 
Debts owing to Niceof{ Edward, Mr. Robert Balcanquhel, ' and others, he 
makes them a Diſpoſitien of the Merchand. Wairs, which he had in his Merchz 
and- Booth, valued to a Sum expreſt in the Diſpoſition, whereby aſſo all o- 
ther his Goods are Diſponed to them, for their Relief, And about 20. days 
after the ſaid Diſpoſition, he on the night delivers the ſaids Goods in the Mer- 
chant-Booth, and on the Morrow becomes Fugitive; and on that Morrow 
Thomas Paterſon Arreſts the ſame Wairs in the ſaid Nicol/ Edwards hands, and 
purſues to make them forth-coming : and they Defending them with the ſaid 
Diſpofition,and Tradition before the Arreſtment, as being done for an onerous 
Cauſe, for a True and Juſt Debt, which they Inſtrucked. The Lords Found, 
that they had Right, and not the Arreſter, to the ſaids Goods, in reſpe of the 
faid Diſpoſition, and delivery to them, all done before the Arreſtment, and 
done: toa true Creditor, for hf ww and preceeding Debt, which was greater 
than the Goods delivered in Price, and Value extended to ; neither was it re» 
ſpeed, where the Purſuer Replyed, that it was a Diſpoſition omninum bonorum, 
doneto a ConjunR Perſon, betwixta Brother in Law, and the Diſponer re- 
taining Poſlefſion thereof, while the night before he fled, and done in medi- 
tatione fuge,and voluntarly without Diligence or Compulſion,and done to the 
prejudice of all other Creditors, who were abuſed by the Fraud of their De- 
bitor, keeping (t:1) his Wars in his Publick Booth, whereby they were put in 
Security, while that mid-night before theday immediately wherein he fled, 
he delivered the ſaid Goods, which abuſe, and Clandeftine doing was not 
at any time lawful z for ſuch Acts ought not tobe uſeful to the Receiver, 
by the Common Debitors preferring of him voluntarly to the reſt, who were 
deceived by the {aid Clandeltine Deed,the Diſpoſition never being Regiſtrar, 
nor Poſſeſſion apprehended, by Inſtrument, or Order of Law, nor in due 
time Convenient thereto, the Purſuer by the Contrare having done Diligence 
by Arreſtment, upon ihe firſt day following the night of Tradition, and that 
ſame day when the Debitor fled: which Reply was Repelled, and the Excep- 
'tion ſuſtained, ſeing neither before the Diſpoſition, nor Tradition, the Pure 
ſaer, nor no other Creditor had done any Diligence againſt the Common D-- 
bitor, in any manner of way z and the Common Debitor was never Charged, 
nor Rebel at the Diſponing, or Tradition foreſaid, without which preceed. 
ing Diligence,the AR of Divory metnot the caſe. Aor. Advocatsus 8& Nicolſon. 


Alter, Stuart & Mowat, Gibſon Clerk. Vid. Jan. 29. 1630. Roſi, March 6, 
1632, L. Garthland. | 


. L, Balmanno contra Oliphant, Bodem dit, b 

A Decreet of Poynding of the Ground for an Annualrent, being deſired to 
be Transferred in the Executor ot the Obtainerz in which Transferring 

the Heir of him, againſt whom the Sentence of Poynding was obtained, and 
alſo another Heretor of the Land ,who had acquired the Right thereot ſince 
that Decreet, but not from any of the Defenders in that Sentence,were called 
in this Transferring z and this Heretor Alledging, that the Transferring could 
not be Suſtained againſt him, ſeing he was nprt a Party in the' firſt Sentence, 
and therefore the Transferring cannot be againſt him, which cannot be craved 
againſt any but theſe who were then called ; which Alledgance was Repelled, 
and the AQtion of. Transferring Suſtained, ſeing he was called only for his In- 

tereſt, and nothing concluded Perſonally againſt him, and that the'Transfer- 

ring was ctaved adive in the Purſyer only, Actor, Mowat, Alter; Gib- 

ſon Clerk, Vid, 18 Dec, 1629, L, Rentonn contra La, Renionn, 


Nan 4 Kincaid 


& 


” 
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Kincaid contra Sir Lewss Lawder, Decemb, 1, 1629, | 

N Horning being Execute by Zawder againſt Xincajd for not payment of 
A the Feu-duty of his Lands, the Horning being defigned to be Reduced 
at the Vaſſals inſtance againſt the Superior, upon this Reaſon, becauſe imme- 
diatly, vis, upon the ſecond day immediatly following the Denunciation, he 
had Fully payed the ſaid Duty, for the which he was Charged and Denunced, to 
the Superiors ſelf, who then received the ſame, whereby he was ſatisfied, and 
the Vaſſal put i» zuto, no Contempt thereby being done by him againſt the 
Superior,and the Superior concealing that he had Denunced theVaſſal, to whom 
it was never imparted by him,nor otherways knowing that he was at the Horn, 
that the concealing it at the payment making was a vehement preſumption of 
Fraud, which ought not to give ſo unjuſt advantage againſt the Vaſſlal, the 
payment being made before he was at the Horn year and day, and whereby the 
Liferent might fall, and the Superior having no prejudice at all, This Rea- 
ſon was Found Relevant, ſo tar as might Reduce the Horning againſt the Sy. 
perior only, but prejudice of the ſaid Horning, fo far as the Kings Majeſty or 
any other Party might have intereſt therein prove de jure, and alſo againſt the 
Superiors Donatar conſtitute by him to the Vaſlals Literent, ARor, Nicolſon - 
& Crais, Alter, Lermonth. Gibſon Clerk: 


, V aus contra Butler, Eodems die, 
N a ReduQiion of a Decreet of Removing,wherein the Horning execute up= 
on that Sentence was called to be Reduced #n conſequertiam particularly, 
which falling the Decreet ſhould fall, The Zords Found to this Reduction of 
the Horning, which was but ſought in conſequence, as depending upon the 
Decreet of Removing, that the Kings Theſaurer and Advyocat needed not to 
be called as in other ReduQtions, where the Horning is principally called to be 
Reduced,and where there is no ſpecial Reaſons libelled toReduce the Hornin 
whereas there was no Reaſons libelled againſt the ſame,but only defired to fall 
in conſequence, and which would enſue in Law by the general inference, it the 
Decreet ſhould be Reduced,thar all following thereon would fall, which general 
would be als effe ua), albeit the Horning was not ſpecially craved to fall in 
conſequence,to make the ſame to fall, as it is now when ir is ſpecially defired, 
and as to the general lnference, the Kings Officers needs not to be called, ſo 
no more needed they to be called to the ſpecial, Actor, Nicelſon & Mowat, Al- 
ter, Aiton & Stuart, Gibſon Clerk, 


Executrix of Scot contra Rae's Legatars, Eodem die, 
He Executrix of Sir William Scot is purſued by Arthur Rae's Legatars for 
the Legacy left to them by particular Tickets of the Teſtators, done 
after making of the Teſtament, albeit the ſame was not contained _in the 
body of the Teſtament, and albeit theſe Legacies be not confirmed in Teſta- 
ment, Yid, 7 Fanuary 1629, Wallace contra Muzr, 


Oliphant contra Peebles, Decemb, 4. 1629. 

N a Spuilzie of Teinds at the inſtance of a Tackſman, the Tack bearing the 
Duty to be in the year 1617, and that year being delet, and the year Writ- 
ten on the Margine to be in a»»”o 1616, which Margine was not ſubſcribed 
by the Setter of the Tack : Whereunto the Defender Alledged, that it could 
not produce Spuilzie, being ſo vitiat in the Duty ; notwithſtanding whereof 
the Tack was Suſtained, tor ir was Found, that albeit it had no Entry appoin- 
ted therein atall, yet it might be Suſtained, for the Tack was Set by a Par- 
ſon of a Kirk for many nineteen years, with conſent of. the Patron, and 
Tacks Set during Lifetime needed not to bear any time of Entry, ſeing it be« 
hoved to be underſtood, that the Entry ſhould be preſently at the date thereof, 
EXCEPB 
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except it were otherways evident that any other Entry was appointed, ſpectal* 
ly both Setrer and Receiver living, Actor. Preſent, Alter, Hay Clerk. 


Winrham contra Reli& ol-Winrham, Eodem die, 

\Ne Winrham purſues the Relict of Mr, Robert Winrhaps for improving of 
their Contract of Marriage, The Zords Found, that albeit the Con- 

tra&t was ſubſcribed by the Husband, and a Cautioner for him, and bore only 
one Date, and before the ſameWitneſles, yet that the Relict who was purſued 
for Improbation by up Husbands Heir, and the Cautioners might declare,that 
ſhe would not abide, that the ContraRt was ſubſcribed by the Principal and the 
Cautioner at the day therein inſert, and {ubſcribed before theſe Witneſſes, bur 
declared ſhe abode thereat as truly ſubſcribed by her Husband, and written all 
in the Body with his own Hand, there being no Witneſſes preſent at his Subs 
ſcription, and that the Cautioner ſubſcribed thereafter before theſe Witneſſes 
inſert whereby ſhe Alledged, that except the Purſuer would improve the 
Contr:R, otherways then becauſe it was not ſubſcribed at the Date therein, 
and before theſe Witneſſes, as Witneſſes to both Parties Subſcriptions, they 
could not improve the ſame, The Lords Found, that the Party might make 
the foreſaid Declaration, and Found, that except the Purſuers would improve 
the ſame Contract othetways than in the Date, becauſe it was not ſubſcribed 
on that Day, and before theſe Witneſſes ( which they Found to be no argu- 
ments againſt the Contra of Marriage, whereon Marriage had followed, and 
Bairns Procreat ) that it ought not to improve the ſame, Acor,Stuar: & Craig, 


Alter, Nicolſon & Lawtie, Hay Cletk. FYid, 29 March 1626, Keith contra 
Robertſon ,, 


L. Cokpull contra Johnſton, Eodem die, 

He Principal is found obliged to pay his Cautioner, who was diſtreſt, 

and payed for him the Principal Sum, and all the Annualrents, fince 

the Term of his payment, albeit the Bord bore only ( the ſame being only 

| Moveable) [hat the Principal bound hin to relieve bis Cautioner of the Premiſſes int 

the Bord, which was only Principal Sum, and Penalty, and that it did not 

Relieve him of all Coſt, Skaith; Damage and Expenfes, which the Cautioner 

might incur, by his becoming Cautioner. Aot. Hope & Nicolſon; Alter. 
. Stwart, Hay Clerk. 

Gordon of Butle contra E. Galloway, Decem, 11. 1629, 

N an AQtion Gordon of Butle contra Ear\ of Gel/oway, for payment of a 
I Sum contained in the Earl of GaH/oways Obligation, which he Alledged to 
be OY made in his Minority, having then Curators, without their con- 
ſent. The Lords ſuſtained the Obligation, becauſe it was Alledged and 
Replyed, that the Money was aQtually delivered, and received by the ſaid 
Defender, and was converted by him to his Utility and Profit, which was 
admitted to ſuſtain the Obligation. AQor, Nicolſon & Hope, Alter. Neilſon. 
Gibſon Clerk. Fid. Jan. 25. 1631, Hoyfton contra Maxwel. 


| Sheriff of Gal/oway contra L, Cragcaffie, Eodem dip, 
 : Sheriff Purſuing his own Tackſ-man, to find Caution 10 pay the 
I Tack-Duty, orels to Removez And in this Proceſs Cragcaffie Com- 
ring, who had Compriſed the Lands, and was Infeft, or done DHiligepes, 
Which was equivalent 3 And Alledging thereby, the Lands to be hjs, andthat | 
eli pay] could not be entered to the Land,tho the Alledged Tackman 
ſhould not find Caution, the Purſuersſelt having no Right to the Lang, ug 
nothing being produced for hime for bis Setting. of a Tack of that which 


had no Right to, could not furniſh himany Intereſt to the Land, againſt bim 
who bad Kight,-ſcifg he was row a Partie, aiid the Caiile ought act to þe 
Ooo . conliger®, 


« ,&&>. ts 
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conſidered, as betwixt the Setter and the Tack{-man only, The Alledgance 
was Repelled, and but Produdtion of any Kight to the Land in the Purſters 
Perſon, the ARion was ſuſtained againſt his own Tackf.man, albeit the Al. 
ledgance was not, proponed for . him, but for another clad with - a Right; 
AG@or, Mcgill. Alter. Neilſon, Scot Clerk, Fid. Fune 18. 1629, Dumbar 
contra Tyrner. | 


Tourg contra Baillies of Montroſs, Decem. 15. 1629. 

Avid Young being obliged to pay a Sum, and 1n caſe of Failzie to In- 
D feft him in an Annualrent therefore, out of his Tenement in Montroſe, 
att being Charged, and Denunced,. for not fulfilling of the Bond: there- 
after the Creditor purſues the ſaid Debitor, and the Baillies of Montroſe, 
2iz, the Debitor togive him Infeftment, and if he do not, the Baillies co In- 
feſt him, and the Party being abſent in the Proceſs, It was Found, that the 
Order could not be ſuſtained againſt the Baillies, and that the A of Parlia- 
ment of Tinſel of Superiority of theſe who Enters not thereto, being Charg. 
ed to that effe& by Vaſlals, as the A& Preſcribes, militats not to produce this 
Adton, Gibſon Clerk. Vide Decem. 18, 1630. Stark contra Sir James Cle. 
Jand, July 2. 1634. Hay of Cremongogat , 


Cornelius. Paterſon contra Captain Alexander, Eodem die. 

Decreet given before the Admira againſt a Stranger, being deſired 

- to be Reduced, at the Strangers Inſtance, albeit he was neither preſent 
within the Countrey aſliſting the Purſuit, nor no Procuratory given by him 
to Purſue, yet this Aﬀtion was ſuſtained, ſeing the ſame Advocats compear- 
ed for him, and inſiſted in this Reduction, ( who were Ordinar Advocatsin 
the Scffion ) who Compeared for him, and Defended in the Decreet obtains 
£d againſt him, before the Admiral, defired now to be Reduced y Bur it was 
Ordained, that he ſhould produce a Procuratory Authorizing the Purſuit, 
before Litiſconteſtation, and Caution ſhould be Found to that effet, ARor, 
Lawiie & Paip. Alter. 


| Hume contra her Tennents, Decem, 16. 1629. 
' A Gainſt a.Removing the Defender Alledging a Tack Set by the Purſuers 
Huſband, and her ſelf; and the Purſuer Replying, that it bore a Con- 
dition, That if the Defenders Daughter Married without her Huzsbands Conſent, 
the Tackſhould be nul, This Reply was received hoc ordize without Declarator, 
which was not found necefſar to preceed, as the Defender Alledged ; neither 
was it Found neceſſar, that the Purſuer ſhould qualifie, that he difſaſſented 
from the Marriage of the Daughter to her Huſband, with whom ſhe was Mar- 
ried, but to purge the Condition, and for maintaining of the Tack, the De- 
fender was holden to prove that he gave his Conſent, which if he could not 
qualifie, the Tack could not ſubfiſt, being Set with that Proviſion; and it 
was not ſuſtained as ſufficient, that the Perſon whoſe Conſent was required, 
was now dead, and that he lived many years after the Marriage, and never ex= 
preft his diſlike and diſſent, and their Bonds were publickly proclaimed, 
and not Opponedby him, and that after the Marriage, he Contracted with 
them in ſundry Bargains, which all the Defenders Alledged, ought now to-be 
found as good, as an expreſs Conſent, after interveening of 25years'andimore, 
and that long Poſleffion by the Tack ſenfine, during which ſpace 'it was ne- 
ver quarrelled by the Huſband of this Purſuer, which Alledgance was Repel- 
led, and the expreſs Conſent required, Actor. Craig. Alter: Belſbes. Gin 
:Clerk,, Vid, Jan, 27s 163% betwixt thir Parties. Ww. 


Hynter contra his Tennents, Fodem die, 


5 


FN a Removing, the Defender defending with a Contra@ of Wodlet, and 
AQual Poſleffion by the Purſuers Author, the ſame was Repelled againſt 


this 4 3 
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this Removing purſued by a Singular Succeſſor. 7tem, the (aid Contra pro- 
viding, that the Defender ſhall be kindly Tennent for the old Duty, after the 
Redemption. This alſowas Found not to defend him againſt this Purſer, 
becauſe it was conceived in Terms of an Obligation, to receive him a kindly 
Tennent, and wasnot by Words of the preſent titze. Actor. Alter, 


Hart, Hay Clerk. Yid. November 25. 1628. Mitchell contra Wright, Jan. 
14. 1630. betwixt thir Parties 


Earl of Galloway contra Maxwell, Eodeme die. 

N aRedudtion and Improbation in one Summons, as uſe is, the Defender 
craving the Purſuers Oath, if he had Juſt Cauſe to Purſue Improbation of 
the Writs called for, without which he Alledged he could not be Compelled 
to produce to ſatisfie the ReduCtion, ſeing he was content the ſame ſhould be 
Reduced, for none ProduCtion ; But it he could give his Oath, that he had 
Juſt Caufe to Improve, he was content that his Produttion ſhould remain, 
The Lords Found, that the Purſuer could not be Compelled to give his Oath 
particularly, upon that part of the Summons, if he had Juſt Caule to purſue, 
the Improbation and Reduction being both in one Summons, and that he 
ought only to give his Oath de calumnia, upon the whole Summons, as it ſtands, 


if he had Juſt Cauſe to Purſue the ſame. Actor, Stuart & Neilſon, Alter, Cun- 
ninghame:; Scot Clerk, 


White contra the Relidt of the Miniſter of Fadbargh, Eodem die. 
Ne being purfued as Executrix by the Defunas Creditor, ſhe defending 
that the Goods, were exhauſted by Decreets obtained by other Credi- 
tors for Juſt Debts, the Party Purſuer quarrelling no. part of the Alledgance, 
but only that the Defender ought to Alledge, that the Decreet was obtained 
before the Ictenting of this Purſuit. The Lords Found notthe Alledgance Re- 
levant, except he Alledged, that'the Debt was before the Intenting ofthis pur- 
ſait, but in ſuch caſes thir Alledgances are not received, except the Exccutors 
ſhould alſo Alledge payment before'the Purftir, whereby:the Goods were 
exhauſted: but this was not quarrelled by the Purſuer,- as be might in Law, 
for albeit Sentence was obtained by-another Creditor, yet as-Jong as the Eixs 
ecutor had not payed the whole quantity of the Joventar, other Creditors 
ought not to be ſtayed of their Sentences, and' thei the Executor muſt Suf- 
pend againſt all the Creditors, and then it would be tryed, who, had the beſt 
Right, and whoſe Debt and Diligence'ought to be preferred, byt the Defens 
der quarrelled not that part of the Alledgance. Actor. Stzart., Alter, Cym- 
ninghame. Scot Clerk, 2; & 


L. of Lamington contra Bailzie, Decew. 1 7. 1629, | | 
4 Decreet being given by the Laird of Lawington- in his: Barxon-Court, a- 


abſence; 'md Found 'that by Conſtierude, Barrons. might. n ſuch Un. 
lawsfor Blood committed. Actor, Chnninghame er, 4 «d Gibſon Clerk. 
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' whom the ſame was Compriſed, under Reverſion, It was Found, that the 
Heir of him from whom it was Compriſed, being publickly Infeft in the ſame 
Lands, needed not to be Summoned in this Redemption, ſeing in effe@ he was 
Author to theCompriſer, for having the Right of his Conventional Reverfian 
eſtabliſhed in his Perſon, by which being a Judicial Aſſignation,it behoved to be 
alike, as if the Debitor had made him Aſſigney to that Reverſion, quo caſy 
he needed not to have Summoned his Cedent. Item, it was Found, that the 
Redemption being againſt a Minor, the Tutors and Curators needed not ge. 
nerally to be Warned in the Inſtrument of Premonition, his Tutors being ſpeci- 
ally Warned 2ominatim; but it was Found, that the Purſuer ought to In. 
tru, that he was Tutor, and prove the ſame cum proceſm, AQor. Lantie, 
Davidſon & Baird. Alter. Nicolſon & Hay. Gibſon Clerk. Vid. December 19 
1629, Laurie. . 


L. Renton contra Renton, 18. Decem. 1629- 
' A N Aion being Intented,& afterwardsTransferredin the Heirs of the De- 
AN fenders Principally called,and deceaſed, & ſince the Intenting thereof,and 
atter Transferring,the Principal Cauſe being wakened, inthe which wakening, 
ſome-other Parties were called, who were neither Parties in the Principal 
Cauſe, nor yet in the Transferring, but were called for their Entereſt, who 
having acquired Right from the Defenders, after the Intenting of the Caule: 
It was Found, that no Proceſs could be granted againſt them. Actor, Craig, 
Alter. Stuart. Hay Clerk: Vid. Novem. 27, 1629.L-Balmannocontra Oliphant, 


Lauſon and Reid contra the Farl of Louthians Heirs, Eodem die, 
N Action to hear and ſee a Cancelled Contrat made up, and reſtored 
again to its integrity, /and alſo concluding a ReduQtion and Improba- 
tion, was ſuſtained, being purſued in one Summons, to Infer both Concluſions. 
Aqor, Foulis, Alter, Scot Clerk. . Yid. March 19. 1629; Harries 
contra Lo. Harries. Spa 


+ L. of Capri#gion contra Cunninghame, and others, Bodem die, 
Tf a Spulzie purſued by Capringion; as Donatar to the Eicheat, and Life- 
rent of the Lot Ochiltrie, who had Right to the Lands of whoſe 
Lifererit being Gifted and Declared, he by vertue thereof purſues a Spulzie, 
wherein the Defender Clothing him with the Right of the ſame Teinds from 
the Lo, Ochiltrie,. and continual Poſſeſſion theſe 9 or 10 years by-paſt, he 
Alledged the ſame being purchaſed for great Sums of Money, ought to De- 
fend bim, albeit his Right was made after the Maker was Rebel, which not- 
withſtanding' vaght to be maintained, being purchaſt before the Declarator, 
and ſo bona fide acquired, the Rebellion never being Intimate, nor made known 
to the Excipient; + The Alledganee was Repelled, and the Right made tothe 
Party .by the: Rebel, being at the Horn at that time, albeit not then de- 
clared, was notſuſtained'to defend him, ſpecially ſeing alſo. the Action was 
for: Spulzie of years after Declarator, obtained upon the Rebels Eſcheat 
and Literent: 'Afor, Advecatzs & Cunninghame. Alter, Nicolſon&& Millar, 

Scot Clerk; Yid. December 6, 1631. L. Conbayt contra L. Earleſton. 


| + = * Bllior contra Mortoun,  Decemb, 19, 1629, | 
'N a'Suſpenſjon of Charges upon a Bond of 100 pounds of Principal Sum, 
' and 24 potirids of Penalty, becauſe the Bond was ſubſcribed by the alledged 
Debitor,onfy by one Norrar ſhbſcribing for him,and three Wirnefles inſert, 


F 


and ſo being null, being 2 matter of importance, againſt the A of Parliament, 
and Atof Seffion ; » andthe Charger retrinſhing the Sum to 100 pounds,and 
Paſſing from thereſt,: he Mledged do Bond fo retrinſhed was ſufficient, , The 
ZordsSuſtained theBond being ſo retrinſhed;albeic it was ſubſcribed by oneNot- 
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tar; and before three Witnefles, for an Obligation of that Sum might be made 
effeQually, being ſo ſubſcribed z and ſo it was Found it might be retrinſhed, al- 
beit the Party contended that it could not be retrinſhed,no more than if ir had 
been once of 1000 pounds, and retrinſhed to a lefler Sum to make it ſubfiſt, 
which was not Reſpected, but allowed the Bond, and Found no necefliry to 
take the Debitors Oath thereon who was living. 774. 13 Nov. 1623, Marſhel ,, 

This Aion being called 13 Fanwary 1630, This Decifion was ordained to 
ſtand,notwithſtanding of the AR of Seflion declaring Bonds above 100 pounds 
to be Matters of Importance, and Found that the Party might retrinſh the 
Sum, and that they would permit in the like Caſes the Parties to recrinſh 
Bonds in time coming, when ſuch Queſtions occurred z and here this was the 
rather done, becauſe the Debitor was obliged in the Bond to pay the Sum at 
two Terms, ſo that it was reſpected as it the Sum had been owing by two Obs 
ligations, Jtem, It needed not to be retrinſhed within 300 pounds. Actor, 
Craig, Alter, Baird, Gibſon Clerk, 


Lawrie contra Miller, Eodem die. 

Purſuit made by the Aſſigney conſtitute to the Order of Redemption by 
A the Father, againſt Graham of Panhol(s the Cedent, Uſer of the Order of 
Redemption, and alſo the Party from whom the Lands ſhould have been Re- 
deemed, and the Depofitar in whoſe Hands the Money was configned, where- 
upon theLands was Receemable : after all their Deceaſes the Aſſigney purſues 
theHeir ot theDepoſitar,for delivery of theMoney to him,in the which ARion 
no other Party being called, the Lords Suſtained the Purſuit, and Found no 
neceſſity to call the Heir or Executor of the perſon againſt whom the Ordet was 
uſed, albeit the Money was conſigned to his nſe, in reſpe the Purſuer paſt 
trom that Order, and Renunced all Right which he had to the Land, and all 
Right of Reverfion ſirwpliciter, and was content that the Party ſhould brutk 
the Land irredeemably, and purſued only for delivery of the conſigned Money, 


Gibſon Clerk, Fid, 14 Fanuary 1630,betwixt theſe ſame Parties, & 17 Dec, 
1629, L. Carnowſie, 


Cunninzhame and Clerk contra Borthwick, Detemb, 21. 1629, 
A Bond made by umquhile Fames Borthwick to DavidClerk being Regiſtrat, 
and after the deceaſe of Fames Borthwick transferred in one repreſenting 
him, and thereupon Compryfing being Deduced, thereafter the Bond and Com- 
pryſing is Reduced for not Production; Cunninghame Aﬀſigney to Clerk the Cre- 
ditor, after this ReduCtion Purſues Transferring of that Regiſtrat Bond,and of 
the ſaid Decreet of Transferring, obtained by his Cedent z wherein the De- 
fender Alledged, while that Decreet ReduQtive were taken away, whereby the 
Bond was Reduced, that the Bond could not be deſired to be transferred; which 
Alledgance was Repelled, for notwithſtanding of the Decreet ReduQtive, the 
LordsFound the Transferring ought to proceed,without neceſſity roReduce the 
Decreet ReduRtive, ſeing the Bond was Regiſtrar, and which was known to 
the Party,ſeing he had Deduced Compryſing thereon, and ſo could not be Re- 
duced for not Production , and in that Sentence Reductive, the Bond was not 
called for to be Reduced, bur only the Compryſing, neither was there any 
reaſon libelled againſt the Bond, but only againſt the Compryſing, and there- 
fore the Transferring was Suſtained as ſaid is, Hay Clerk, 7id, 24 Noveinb, 
1632, L, Wedderburn, & 21 Decemkb, 1630, L. Corsbie. 


Mr, David cAitoy contra L, Halkertonn, Eodem dit, 
bs ihe Laird of Halkertoun configning a Sum, modified to his Wite for her 
lntertainment, which was claimed by the ſaid Mr, David;as Arreſted 
for ſatisfaRion'of a Debt of 300 merks owing to him by the Lady, conform 
Ooo 3 
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to her Bond,and which Sum he Alledged he had furniſhed to herfor het Ali.” 
ment in her great neceſſity, and which he referred to her Oath , and ſhe con« 
tending, that that Sum was in Law due to be payed by her Husband, who in 
Law was bound to intertain her, and that a Bond made by her baving an Huſ. 
band was null wanting his conſent, and could not be cbligator againſt her, ang 
the other anſwering, that he had no Action upon that Bond againſt the HyC. 
band, not being made by him, neither could he prove that the Money was 
furniſhed for his Wifes uſe, becauſe that Probation which in Law is good a- 
g1inſt her ſelf, viz, her Oath, is not relevant,and will not be acmitted to prove 
againſt him, and he has no other Probation, and ſo he cannor prevail againſt 
the Husband, whereas ſhe may prevail againſt him in purſuing him for her In» 
rettainment, for ſhe wanting the ſame, and not being furniſhed by her Husband 
the Judge in Law will modifie and decern the Husband to pay z and albeit he 
might quarrel rhe Bond for want of his Conſent and Subſcription, yet it is nor 
proper to alledge and oppone her own Deed for a Sum, ſo profitably converted 
to her uſe z notwithſtanding whereof the Zords Ordained the Wite to be an- 
ſwered of the Money conſigned, and Found that the Creditor upon that Bond 
could not Purſue the Lady, until he had Purſued the Husband, and atter the 
diſcuſſing of the Husband, they would find what was cue to be cone to the 
Creditor by either of them, and in the mean time Found no Proceſs againſt the 
Wife upon the foreſaid Bond, Actor. Aiton. Alter, Lermonth & Gilmor, Gib« 
ſon Clerk, 


Fo, Dickſon contra Toung, Decemb, 23, 1629. 

$ þ Wo Compryſers contending, which of them ſhould be , anſwered of the 

Money and Tacks after the Redemption of the Lands Compryſed by 
them, ( for the Lands Compryſed were under Reverſion, and were Redeem- 
ed, and the Sum whereupon the ſame was Redeemable, was Found to come 
in place of the Lands rothem, who ſhould be Found to have beſt Right by 
Compryſing) the firſt Compryſer being in Poſſeſſion of the Lands before they 
were Redeemed, and the ſecond Alledging, that the firſt Compryfing was 
extin& by Intromiſſion with the Duties of the Lands, which ſatisfied the fit 
Compryſers Sum, which was referred to his Oath, and he Deponing that the 
fiiſt year of his Entry to the Lands, the ſame was waſte, and he Pleniſhed 
the " =p] and reaped no Profite at all of the Land, but was a Loſer of a part 
of his own Stock by the evil Seaſon, and the Neighbours Goods which eated 
his Corns and Graſs, and that he Set the ſame thereafter tor a yearly Duty 
payed by his Tennents,to whom he Set the ſame therefore z The other Com- 
pryſer Alledging, that the firſt year ſhould be allowed according to the Farm 
which he received, and for the which he Set the Lands the years thereafter, 
ſeing it was but a Caſuality,to make Gaia or Diſzdvantage to any,in the firſt 
year of his Pleniſhing, The LZords would not allow any thing to the firſt 
Compryſer for the firſt year, wherein he declared that he was Pleniſher, and 
was a Loſer, Actor, Stuart & Cheap, Alter, Nicolſon 8 Craig: Scot Clerk. 
Vid, 25 Nevemb, 1629, betwixt theſe Parties, 


Adamſon contra Foreland, January 12,1630. 

: e Reli& purſuing the Heir of her Father-in-Law, to imploy 2000 
& + merks to her in Liferent, whereto he wes obliged by her Contra& of 
Marriage z And the Heir Alledging payment made to. her umquhile Huſband 
of that Sum, conform to his Diſcharge 3 and the Purſuer Replying, that that 
Diſcharge net being Spbſcribed by her, could not prejudge ber: And the De- 
tender ;Dyplying, that ſhe was univerſal Intromiſſatrix with /her umquhile 
Husbands Goods, and-ſo ſhould warrand the Diſcharge. Andibe Perk A 

, ' oC) c ging, 
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ledging, that the Defender ſhould condeſcend upon the particulars of her In- 
tromifion, which being declared, ſhe ſhould purge the ſame :. And the other 
Alledging no neceſſity to be ſpecial, ſcing he Alledged that ſhe was univerſal 
Intromiflatrix,and which was Relevant in Law again(t her, without condeſcend- 
ing, and if ſhe would purge her Intromiſfion with any particulars, it was her 
own part to be ſpecial thereon, and he ſhould anſwer thereto. The Lords 
Found, that the Defender Alledging the Purſuer to be univerſal Intromiſſatrix, 
needed not to be ſpecial , and could not be compelled to.condeſcend upon the 
particulars of her Intromifſion 3 but if ſhe would purge her Intromiſſion, ſhe 
ought to do theſame, and be ſpecial thereon, as ſhe beſt might, being her own 
deed,vide quod ſequitur. AQor. Stuart. Alter, Aiton, Hay Clerk, 


And in this ſame Cauſe upon the 13 of Jaznary 1630. the Relitproducing 
a Ticket of the particulars of her neceſfar Intromiſhon, and the Party offering 
to prove further Intromiſſionz whereon the Relict Alledged that the Party 
ought to condeſcend in ſpeaial, that ſhe might Eleid the ſame, The Lords 
Found, that the Party Replying, that the Kelit was further Intromiſlatrix 
with the DefunRs Goods, viz, Corrs, Cattel, and all others his Goods, be- 
fides the particulars which were purged as neceſlar; and that ſhe was univer- 
ſal Intromiſlatrix, therefore that he needed not further to be more ſpecial 3 
for if ſhe would purge any more Intromiſfſion had by her, ſhe ought to give the 
ſame up her ſelf; but where the Party Alledged,that ſhe was univerſal lntro« 
miſſatrix, beſides the particulars which ſhe purged, he needed not be more 
ſpecial - But the Loyds Declared, that they would conſider after Probation 
was Renounced, at the Advifing of the Cauſe, if as much ſhould be proven as 
would make her lyable as univerſal [ntromillatrix. 


L, Efvills contra Wallace, January 13. 1630. 
A Comprifing Deduced before the Act of Parliament 1621. not expired th 
time of the AQ, the Compriſer is ſubjeR at all times after the expiring 
of the 7 years, to Compt for his [ntromiſſton of all the years Duties of the 
Lands Intrometted with by him, of all years before expiring ehereof z #nd 
which Compt heisobliged to make at all times after the expiring of the Com- 
priſing, to any Party having intereſt to ſeek the ſame, whether he be Major 
or Minor that Alledges the Compriſing to be extin&t, and againſt whom the 
ſame was Deduced. Yid. 15 January 1624, Viſcount LHnnand, 


Lawrie contra Miller, January 14. 1630, 

Ention being made hereof 19 December 1629. The Lords Found,that an 
M I: ſtrument of Confignation, bearing Money to be Configned for uling 
an Order of Redemption,Subſcribed as uſe is, by the Nottar, and not by the De- 
poſitar, was not ſufficient to prove againſt the Depoſitars ſelf,if he were living 
and Purſued, and fo not againſt his Heirs to make himanſwerable for the Mo- 
ney contained in that Inſtrument 3 for albeit it was Alledged that the Inſtru- 
ment of a Nottar dught to have Faith in theſe Ads, which he does i» officio as 
Nottar,and which is proper to his Calling,as this Act of Conſignation,8 taking 
Inſtruments thereupon is, and which requires no other Solemnity nor perfecti- 
on thereto, nor no Subſcription either to the lawfulneſs, or to the verity there- 
of, but only the Nottars own ; yet it was not found good to burden the Des 
politar without his own Subſcription, or ſome other lawful Deed done by the 
Depoſitars ſelf; for the Inſtrument, albeit it was not enough to burden the 
Depoſicar with the Sum, yet it was good and lawful to profecute Redem- 
Ption thereon,and to ſhew that theAlledgedConfigner had proſecute theOrder 
-of Redemprion ; and the ſame was reſpe&ed as an;A& done by rhe Nottar in 
- his Officeboc modo, and: to that effe&, and: was done to make the Depoſitar 
| | Ooo 4 lyable 
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lyable for the Money, which is not the ſcope thereof ; for after the Inſtrument 
it is uſual to the Redeemer fo take up the Money again 3 neither was it fu. 
ſtained as an Adminicle, to prove by the Witnefles inſert in the Inftrumene 
that the Money was Conſigned, as the Party offered todo for ſupply of the 
Inſttument, -which was not admitted, albeit the ſame was only 100 pounds, for 
the Purſuit was 3o years Intented after the Conſigning. Vid. 21 January 1632, 
Grierſor: contra Gordon, 
Hwrter contra his Tennents, Eodeme die. 
N this Action mentiotied 16 December 2629. the Purſuers Infeftment being 
publick, the Defender Alledging a baſe Inteftment of Lands, whereof the 

Lands Libelled were acktrowledged to be a part by both Parties 3 which baſe 
Right wasanterior to the Purſaers publick Kight, and by vertue whereof he 
was in Poſſeffion many years, of a part of the Lands contained in his Infeft. 
ment { fot the Infeftment was of a quarter of the Lands of Cadiſlie ) and the 
reſt which he poſſeſt not, viz, the Lands Libelled,he Alledged pertained to 
him by that ſame Right of his prior Infefimentz and the Tennents Poſleſſors,. 
now Defenders, ought niot to be decetned to Remove at this Purſuers inſtance, 
ſeing he allowed that Poſſefſion - And the Purſuer Replying, that albeit the 
Defenders baſe Right was anterior to him, and clad with Poſlefſhon of a part 
of the Lands, yet the ſame ought not to defend againſt his publick Infeft- 
ment for thir Lands now Libelled; whereof he was never in Poſſeflion. The 
Lords Found, that the baſe Right being prior, and clad with Pdſlcflion of a: 
part of the Lands therein contained, the Poſlefhon being of more than the half 
of the Lands , was ſufficient to defend agaivſt the Purſuers publick Right, for 
theſe Lands Libelled, whereof the Defender was never in Poſlefiion, as well 
for the Lands whereof he was in poſſeſſion, and ſuſtained the ſameto afſloi)zie 
the Defenders, albeit they had never been the Defenders Tennents, nor ne- 
ver had acknowledged him betore the Warning, nor never had payed him 
any Daty, ſeing he now allowed their Poſleſſion z and found that Pcfcffion 
of the moſt part of the Land contained in his Infeftment, was ſufficient to ſu- 
ſtain the ſame for the whole therein contained, the ſame being all oply of one 
quarter. of the Land, and not ofdiverſe Tenements, and Found that the fame 
was enough to ſuſtaia the Infettment, which was not diviſible. AQor. Baird, 
Alter. Belſhes & Hart. Hay Clerk. Vid. 17 December 1628, Chalmer; 


Baird ard Forreſt contra Mr. Williams Chalmer, Eodem die, 
He Reli& as Tutrix to her Bairns, purſuing two other Tutors Teſtamen. 
tars, to accept the Office, or to Renouncez and they Compearing, 
and offering toRenuunce ; and it being Anſwered, that yes xo» erant integrs, 
becauſe there was ſundry Purſuits moved at their Inſtance, as Tutors to! theſe 
Minors againſt their Debitors, wherein Sentence was given at their Inſtance, 
whereby they had accepted the Office. The Lords notwithſtanding of theſe 
Sentences Found, that they might Renounee the Office, ſeing they had never 
accepted the Office, nor made. Faith, nor Compeared in Judgment,nor medled 
with any of the Minors Goods, nor knew of theſe Purſuits, nor gaveaty War- 
rand, either by Wordor Writ,toany Advocat to Compear for them. Andit was 
Found, that the inſerting of their names ig theſe Parſuits being done without 
their knowledge, was not an acceptation of the Office,but that notwithſtanding 
thereof they might Renounce, Acor. Baird. Aker. Hy Clerk. Yid.6 
Fly 1627, Campbel contra Campbel, and the Caſes there] 


Mr. Robert Bruce contra Ja. Wirdhaw, Bodewn die. 


FT a double Poynding, the Tennems Sufpenders baving paſt, by a Warrand 
Subſcribedby them,from that double Poyndingy/abd grving wat- 
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rand toinſiſt therein, and at laſt paſſing therefromgThe Lords Found neverthe-. 
leſs that they would ſuſtain Proceſs in the Cauſe beewixt the two Parties anent 
their Rights,” ſcing they had both Compeared, and produced, and ſeen others 
Rights; After which, albeit the Suſpetiders in a double Poynding ſhould 
not infiſt, but paſs from their inſtance, yet the Parties Right ought tobe diſcuſt, 
and if the one Party would not diſpute, rhat the other Party ſhould have ſen. 
tence upon his Right,even as if the Suſpender had inſiſted for declaring his pre- 
ference 1n his Right, AQor. Nicolſon, Alter. «» Gibſon Clerk. 


The like done December 20. 1642, in a double Poynding betwixt Lady Cow- 
feld and the Lady Bancreif, where Stuart was for the one Party, and Oliphant 
for theother. Hay Clerk, 


Cleghorn contra Fairlie, Fanvary 15. 1630. 

Leghorn as Aſſigney to a Bond of 100 pounds made to Katharine Scowler 
by umquhile James Fairlie, purſues the Danghter of the elder Brother 
of the Gid umquhile James Fairlie, as Heir of Conquiſh, and Maxwell 
her Spouſe for his intereſt, and Williaw Fairlie younger Brother to the faid 
umquhile James, as Heir of Line, for Regiſtration of the ſaid Bond; and the 
younger Brother Heir of Line offering to Renounce, the Heir of Conquiſh 
Alledging, that he could not be heard to Renounce, becauſe he had intromet- 

ted with the Heirſhip Goods of the Deſun®, ſtanding in the Houſe where he 
died, and remained hill in Poſſeffion of the Houſe, and had lyen in his Bed, 
and Bed-cloaths which-were ſtanding in.the ſaid Houſe; Likeas he medled with 
a Maſer which wasin the Defuncts Poſſeſhon, and drank therein, and uſedit 
at his pleaſure, and did wear his green Silk Shanks : This Alledgance was ſu- 
{tained to make him Heir, and that he could not Renounte; albeit he Alledged, 
that ſuch Intromiſſion was no Intromiſhon which could burden him ,the Bed 
and Maſer being yet undiſponed upon by bim,and that the ſame pertained not 
to the Defun&, but pertained to their Mother, who gave her umquhile Son 
the uſe thereof; 8 after his deceaſe ſhe medled with the ſame,herſaid 'umqubile 
Son remaining in aChamber within that ſameTurnpike where the Mother dwelt, 
pertaining to ber, and where he was entertained and ſupplied by her ; Likeas 
her name was engraven upon the Maſer, and ſhe intrometted with the fame z 
notwithſtanding all which, the Alledgance was ſuſtained to-make him Heir, 
ſpecially ſeing that he dwelling in an Houſe of his own when the Brother died, 
he after his deceaſe left his own Houſe, and entered and dwelt in that Houſe 
where his Brother died, which was ſuſtained 3 albeit he Alledged, that it was 
done by his Mothers Warrand, to whom $hat Houſe where his Brother died 
pertained, and where ſhe received him? But it was Alledged, that this Heir 
of Line after his Brothers deceaſe, Locked the Door of the Houſe, and kept 
the Keys thereof, and ſuffered none to enter while he entered himſelf, Aor. 
Cunninghame. Alter. Herriot. Scot Clerk, Vid. 24 January 1632. Scarlet contra 
Per ſor. 


| Aldcorn contra Ker,  Eodem die, 
Decreet before the Commiſſar of Peebles for the Sum of 60 pounds,being 
& 3. quarrelled by Suſpenſion as null, becauſe albeit it proceeded upon the 
Defenders being holden as confeſt, yet the inferior Commiſſars were not Judg- 
es 10 matters referred to Oaths above the Sum of 40 pounds, and the Commul- 
ſfars of Edinburgh in matters exceeding 100 merks, conform to their Injundti- 
ons, notwithſtanding whereof the Decreet was fuftained. 


felt Thowſon contra Herk-land, Fogew die. SHIRE 2 
[ir Reli& baving Charged for a Third of a Maveable Sum, appointed by 
the Bond to be payed ata har the Creditor her Hugband, and in ca 
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Of his deceaſe toa perſon who was his Son. therein:named, ſpecially the Hu. 
band Creditor having deceaſt before the Term. It was Found that this and the 
like Subſcriptions and Proviſions to, Bairns by Bonds, in caſe of the Creditor 
deceaſe, doing nothing in his Lifetime to change the Bond, ſhould ſtand, and 
that the Sum pertained to the perſon ſubſtitute, and that the Reli& had no 
part in ſuch Sums, nor yet the DefunRs Executors ; and ifat any time Sums be 
owing by ſuch Bonds,& ſhould be ignorantly Confirmed('as this is Confirmed) 
yet the Confirmation oong where nothing was altered by the Defun&, nor 
nothing mentioned by theDetuns ſelf inTeſtament to declare the change of his 
mind, ſhould no wayes prejudge the perſon ſubſtitute z but here the Creditor 
died before the Term: Ador. Lermonth, Alter, Scot Clerk. Vid. 18 
January $625. Watt contra Dobie, 26 June 1634. Keith contra Innes, 


Bruce cotitta Waydlaw, January 19. 1630. 

Entioned 14 Jannary,the Queſtion being betwixt two Parties, which of 

them had Right ro hold Courts within the Lands of Torrie,which Lands 
are holden of the Biſhop of St. Andrews; which Right was claimed by Brace, 
as Baillie-Deput to the Lo. Lindſay, who had an Heretable Right and Seafin 
thereof from the Biſhop, to whom he was Heretable Baillie within his Regali- 
ty of his Landsin Fife; and the other claimed the fame as Infeft by the Biſhop 
in the Lands of Toyrie cum curiis,and Alledged,that theLord Lindſay Seafin was 
null,being appointed by the Biſhops Precept inſert therein, to be taken at the 
Caſtle of St. Ardrews, for all the Lands within that Bailliary, albeit the Lands 
lyes far diſcontigue z and that the Biſhyp , nor no Subject canmake an Union, 
but by the Kings Confirmation, This Alledgance was Repelled, and the Sea- 
fn ſuſtained,ſeing the Lords Found,that this was not an Union of Lands,which 
indeed no SubjeR can make, butonly-a place deſigned for taking of Seaſin of 
a Juriſdiion granted by the Biſhop, and which the Biſhop might appoint 3 and 
many thought that no Seaſin in ſuch caſes is requilite, 7id, 10 February 1631, 

, (aalloway, | 


Stuart contra Sheriff-Clerk of Bamf, Eodem die. 

F an Ation purſued againſt the Clerk, for delivery to a Party of Letters 

and Executions of - Relaxation of him from the Horn, which were 
given in.to be Kegiſtrat, confarm to the AR of Parliament and the Clerkex- 
hibiting the Letters, and denying that ever any Execution, or Relaxation was 
given 1n to him; and he contending, that no other Probation by Witneſs 
could be received' againſt him, upon that Summons, but his Oath only, and 
that it ought not otherwiſe to be, admitted to be proven, in reſpeR of the 
dangerous conſequence, which might otherwiſe enſue againſt publick Officers, 
if thelike Purſuits were ſuſtained to be proven,otherwiſe then by Oath : for 
contra Notarios negantes no Probation is admiſſable, but-their own Oaths, and 
their Prathocals, therefore the like qught to bein.this caſe, ſpecially where 
there are three full years Interveened,betwixt theAlledged time of thedelive- 
ry of che Letters, and the Intenting of this Purſuit, during the whole Inter- 
veening time, the Party never feekihg his Letters, nor requiring therefore, 
as he ought to have done. The Lords Found, that they would examine the 
Clerk, he being preſent ex officio, in preſence of the Witneſs, whom the Pur- 


fuer intended to uſe in this matter, before they would determine, whether it 


was probable by Witneſſes, or not, Actor. Hay. Alter. Baird, Hay Clerk, 


L, Fry contra Sheen, Jan. 20. 1630- 4 
"TY oPerſons by their Bond granting.the borrowing of Poulder- Miln,and 
: & the Furniture thereokand obliging them and their Heirs, to Re-deliyer 
the ſame,when they ſhould be required upon ſo many Jays warning preceeding, 


% : , 


The Decifions of the Lords of Seffon, 1630, 483 
and if they: did not, to pay a certain Sum therefore, ſpecified-in their Bondy 
and Br auifiianed, if every one: of thir two Borrowers were ſubjeR in 
the: whole Sum conditioned in theFailzie foreſaid,ot if the ſame ſhould divide 
betwixtthe two obliged; for the Bond bore not,7het they were obliged conjun#1, 
and ſeverally, And therefore the one of the two Perſons conyeened, Alledg 
thathe could not be Found adebted in the whole, but for his own half, for 
which halfheAlled ern one Tag v7 ofily received(for thisxCauſe 
was 4 Sofpenfion of aDecreet obtained by this Perſon, one of the two Bor- 
rowers of the Miln,againſt the Suſpender Lender thereof, wherein the -Suf- 

er offered to compenſe the Charge with this Sum liquidat, for not deliy- 

ery thereot ) And: which Com jon, he Alledged was not Relevant 
againſt him for the whole Sum, / and ought not to be divided, albeit they: 
were not bound conjundlly and feverally, ſeing unicum © individunm corpus, 
viz. thePoulder-Miln. was principally deduced in yy mn not be= 
ing diviſible,but as the Party ſtandsDebitor therein for delivery,withoutP arti- 
tion, : ſo the Price which Is liquid, in place thereof, ſhould be alſo indiviſible, 
notwithſtanding whereof the Lords Found the Price ſhould divide betwixt the 
Perſons bound ; for albeit the Miln was not diviſible, yet the Worth and 
Price was diviſible 3 and as he could not ſeek the Miln from one of them, 
vertueof thatBond,no more could he ſeck the Price,except one had been tryed 
to have the ſame, or for ſome ſuch other Cauſe, bur not by the conception of 
the Bond, no more than if any had been Debitor of one Bond to two Per« 
ſons, as when one leaves a Legacy, a Horſe, or ſuch like, to two Perſons, 
the Debitor cannot be compelled to give the ſame, or incaſe that be not pre- 
ſtable, the avail thereof is, to any one of the _—_— quod tenet in Credi« 
toribus, idem tenendum in duobus debitoribus. Gibſon Clerk, 


Earl of Murray contra Duwbar of Burgy, Jan. 21. 1630. 

Bond of 10000 pounds granted by Brgy, to the Earl of Mwrray; for 
defiſting and quyting a Criminal Purſuit of Slaughter and Adultery, 
moved againſt B»rgy, before the Juſtice, at the _ vocats Inſtance, and 
at the Inſtance of the neareſt of Kin, to the Party Slain ( The Earl of Atwy- 
ray not being Purſuer of the Criminal Purſuit himſelf, and the only Doer, but 
theAſſiſter,and proſecutor thereof ) This Bond being defired tabe Reduced” 
atBuygys Inſtance, becauſe it was Alledged tobe given at the Interceſſion of 
their Noble Friends, who Interponed themſelves to Mediat and Accord be- 
twixt this Purſuer and the Earl of Mwrray, only: for Shaw, and to be a mean 
to preſerve the Earl in his Honour, and for his Contentment, but not with 
any intent of ExaQtion,which was offered to be Provenby the Oaths of the 
Friends, who Interceeded, being all Noble-men of Eminent Quality; and of 
Dignity, againſt whom no Exception in Law could be taken, viz. The Lord 
Zorn, the Lord Gordon, the Earl of Winton, Linlithgow, and Galloway, This 
Reaſon was not Found Relevant to be Proven by their Oaths, neither would 
the Lords take their Oaths ex officio, for they Found, that Witneſſes, how 
Honourable and Noble ſoever they were, could not be received to deſtroy 
the Bond ys and the Bond being alſo defired to be Reduced, becauſe it was 

<rax for d<liſting from a Criminal Cauſe againſt the Law, which 
ibits Parties to ſuch TranſaQions upon. Criminal Purſuy and ind 
points the Accuſers making ſuch TranſaRions to be puniſhed, as 1s þer 
Sen rand{8tions per £- 16.tranfigere, 


&u-Conſultum Turpilliannm f,&C. for albeit 


obo, 
C.de Tranſat, be itted, which are made crimine ſanguinis panam in- 
gerente, _ TNT and Ala that the Reaſon Founded 
upon Senetwe-conſult, Turpill, Specially where there's impetrat ah/elutio Prin 
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is.it Liberats 4 Pena,' yet the Purſuet Replyed,that the Law permittingſuch 
Traofattions it 4 Dafels d nor a. parteAceuſatoris , ' naw Accuſator tipiter 
trowſigit, ſpetialty where he is not Party'neareſt inthe Accuſation, arid-where 
the Parry accuſed neither has Remiſſion, nor.declinesthe Tryal,but offers him- 
{6)fto the Juſtice, notwithſtanding whereof the. Tranſaction was fuſtained, 
and Abſolvitor granted to the Defender; For the Zords Found, that any Bars 
gain, or Bondgiven by the Party Accuſed to him, who urged the Accuſati. 
on, ..and whereupon the Accuſation deferted ( albeit he to: whom the Bond 
was made, was not the Party Interefted- ) the ſame could. not be: Retraated 
upon that ground, ſpecially by him who made the Bond? but in this Cauſe 
the King: bad allowed 'of- this TranſaQtion, 'by His Majei/ies Warrand', and 
a}fo' had granted 'Remiſfion tothe Party; which His oj willed not to be 
ped, while the Bond and TranſaQion were performed to the Earl of Myr. 
ray. Acor;''Nicolſon & "Aitor. Alter, Advocate & Stuart. Gibſon Clerk, 


©. Hopringle contra Ker, Jan. 22. 1630, 
Þ a Reduttion of a Bond of 40000 mtrks granted by the Lo.Borthwick to 


9 


Mark Ker,and whereupon Mark had Compriſed, at the Inſtance of theſaid 
gles prior Creditors to the Lo. Borthwick, founded upon the Statute 
of 'Dyvory,, viz. Becauſe the ſaid Bond was, made to a confident Perſon,” with- 
out any true, Juſt or neceſſary Cauſe; and in the prejudice of the Purſuer, 
his anterior Creditor, ſabſuming #2 termine, as the 'Act bears: The Lords 
Found, that the Purſuer ought to prove that Part of the Reaſon, vis, that 
the Bond was made withonrt any Juſt or neceſſary Cauſe, either by Writ, or 
of ap Oath of the Party Receiyer of the Bond, and that they would not re, 
pe&t it as a negative,” which proved its ſelf; neither Found it neceſlar 
that the Creditor, Receiver of the Bond” ſhould be holden to prove any Cauſe 
of the Debt anterior tothe Bond, or by any other manner of way, but by the 
Bond confeſfing the Debt, which was fuftained : for whenParties borrowsMo- 
neys, - or Contrafts mutually, there is no other way to prove the borrowing 
or contraQing, but bytheWrit then made at the time when the ſame is done, 
for there ean be no other thing Extant therefore, before the Writ then made, 
ap is dayly ſeen-in all Bargains and Obligations betwixt Parties; And there- 
fore the Lords Found, that the Reducer of any ſuch Bond, upon that AR, 
ought to Prove that Negative, and that the ſaid At Required and Ordained 
the ſame to be proven, either by Writ or Oath, as ſaid is, and that no other 
Probation ought to be admitted thereupon, AGtor. Advocatus & Cunninghame, 
Alter. Nicolſon, & Craig. Gibſon Clerks Vid. Jan. 29. 1629. Auld contra 
Sith, Jan. 17. 1632. Skeen contra Betjon. Feb. 21. 1623. Craw, and the 
caſes there. Jax. 28. 1625. Livingſion. Novem. 24. 1626. Glen. Marchg. 163g. 
Riddoch. Feb. 12.1622; Denniſton. June 22. 1642, Nigbet, 


| contra _ Eodems die. 

Tt a double Poynding, betwixt two Creditors, for a Sum owing to their 
Common Debitor, by his Debitorz And whereto the ſaid Debitor had 
made the one Afigney,and which was Arreſted thereafter by the other Credi- 
tor, whocraved to be preferred co the ſaid Aſſigney, ſeing he had affected the 
Sum by his Arreſtment, and the Aſſgnation to the other Party, albeit before 
the Arreſtment,yet it was not Intimat, and the Afſigney anſwering, that he 
haddone equivalent to an Incimation,in fo far as he had Written to the Com- 
mon Debitors Debtor, acquainting him with his Affignation, and deſiring him 
to make payment to him,' who had written back to him his Miſſive, wherein 
he promiſed to make him payment, and which Miſſive was before the Arreſt» 
mentz And the other Anſwering, that that Miſſive was not a Legal Intima- 
tion, and could not be Reſpected againſt him, who was-a Co-creditor, - 
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Lawful Diligenceto affect the Money, far the ſaid Miſive being a 
wx and which, betwixt them might be-of. any date they pleaſed, 


; e is no means. to Improve.the fame, wanting Witneſles, it may have 
NE ETA k can againl(t the Writer, but ought not to Work. againſt him, 
who cannot be prejudged thereby... The Lords Found, that this. Miſfive dat-' 
ed before + the Arreftment was als. ſufficient, as any ntimation 3 .Therefore 
preferred him to the Arreſter 3 Tor if the Writer of the Miſhve had at thar 
timegiven Bond to that Aſfigney, to pay(him that Sum, the Arreſtment theres 
after would not have prejudged the Affigney,and the Miſſive was alike, where- 
ic he had: promiſed to-pay him 3 But it appears ,not alike, for the Bond be. 
hoved to have Witneſſes, whereby the manner, of | Improbation was Extant, 
which was notſo in the Letter. Hap: Clerk. Vid. Feb, 12, 1629, Lo. Leſly. 

Peebles contra Lo. Roſs. Jan, 23. 1630. 

N a Suſpenſion at the'Lo, Roſe Inſtance, of Charges at Marion Peebles In- 
ſtance,upon a Precept out of theChancellary,upon herRetourasHeirto her 
Father, to Infeft her, 'The Zords Found, that the ſaids Charges, 'and her In- 
feftment by the Superiour, ought not to be ſtayed, upon the not payment of 
the Duties of the Lands, during the Terms, that they were in Non-entry, be- 
ing the Three Terms ſubſequent tothe Ward ( the Land holding Ward ) and 
the ſame were not Liquidatz For if theSuperior had been in Poſſeſſion of the 
Lands, by vertue of the Ward, be might have continued that fame Poſſeſſion, 
during the Non-entry 3 But he not being in Poſleffion, he had his Adion 
therefore, and in the mean time the. Vaſſal ought to'be received, but pre- 
judice of his Kight pront de jure, and fick-like the Zords Found the Reaſon 
not Relevant to ſtay the Non-entry, bearing, That the Lands peratined to him 
by Recognition, by the Alienation of the ſame, made by her Father, ſeing the 
Recognition was not declared 3 but the Zords Found, that the Decreet find- 
ing theCharges orderly proceeded,ought to beara Reſervation of whatſome- 
ver was the Superiours Kight, which. he had, prowt de jure, wherein he ſhould 
not be prejudged by this his neceſſar obedience, .1n-entering df the Vaſſa. 
Gibſon Clerk. Yid. March 12. 1630. Sowervel/ and-the caſes thegey> July.'x. 
1623+ Captain Crayford, and the caſes: there; July 29. 1624. Ly Caprington 
contraKezr , 2 c v-:i1 9b «> 210 
Roſs contra /\ _ Jannary 26,.2630-!/ ,[1:. "7 

N Incident Diligence,for proving; of an Exeeptiongbeing Received & Ad; 
mitted to Probation,and in the Second Termgthe Purſuer thereof having 

cited | Witneſſes out of the Countrey upon 60-days, and offering to make 
Faith, that they were neceflar Witneſſes to him and craving further Dili- 
gence againſt them pon the like ſpace, becauſe they were Kill out of the 
Countrey, the Lords refuſed to grant: further Diligence againſt them, upon 
60 days, becauſe they were out of the Countrey, before the firſt Term, when 
the Incident was admitted, but the Purſuer thereofthen did not condeſcend, 
nor Proteſt for an Incident againſt them at that time,nor Summoned he them 
at the firſt Term,albeit he Summoned others, who: were then out of the Corin- 
treys againſt whom he then Proteſted for an Incident upon 60days,at which 
time he made no mention of theſe, -who-were k 224 Sutnmoned. after 
the Second Term. Actor. Gibſon. Alter. 8aird. Gibſon Clerks: «| -- 3nris 
Roſs contra Hume, Jan. 27,1630. 17 £00 $ID 

N a Removing purſued by a Compriſer, Deduced againſt the ' Liferenter, 

Þ and Fiar of the Lands Crmprited, > one of the! Defenders; in the Remoy- 

wg, Defending with a Diſpoſition of the Liferentz 'made tohim of thatLang, 

before the Decreet, whereupon the-Compriſing was; Deduced 3 This Diſpoi- 
Ppp3 tion: 
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tion anterior to the Decrett was ſuſtained; albeit it 'wasnotſubſcribed by two 
Nottars, and before four Witneſſes ;/ For albeit it was Conſtitute” by Tnſce. : 
ment, yet it was not foand to be a Matter of Importance falling wndet the! 
A& of Parliarhent, ___ was only the Liferent of an Houſe, which was Va. 
Jaednot to be Worth of yearly Mail, Three or Four Pound, being in Norgh< 
Berwick: And ficklike it was fuſtained, albeit it was quarrelled, as fallitig un- 
der the A& of Dyvory, becauſe it was Difponed-to aconjunR Perfor, ws; 
the Diſponers Sifters Son, for no juſt, nor'comperent- Price, but only bearing 
ro be done for ſatisfaQion oof Fourty porn by the Diſponer to the 
Excipient, for Malt Siver, which 15 not the full of the Lifcrent, and is 
done long after the Bond of the Debt owing to the Purſuer,whereuporr he 0b- 
tained Senterice,and whereon he Compriſed z For albeit his Diligence be after 
the Diſpoſition, yet the Debt and Bond preceeded | the fame, and after that 
Bond no.Deed could be done by the Debitor to prejudge his Debs.” This Als 
ledgeance was alſo Repelied, and the Diſpoſition ſuſtained. id. Novem, 25, 
1629. Paterſon, Feb. 1. 1622. Robiſon. March wht, 1624. Rattrey ,, 


Hume contra Hume, Eodems dic. 

J* a Removing, the Father who was Warned being dead before that Sum. 

motis Was faiſed upon that Warning, and his Son being Summoned to Re- 
move by the Summons, which was raifed upon that Warning againſt the reſt 
of the Poſſeflors, who were Warned alfo with his Father. The Zords Found 
no neceffity to Warn the Son of new agaiti to Rembve at another Whitſunday, 
but ſaftained Proceſs againſt him, upot the Warning made to his umquhile Fa- 
ther,his Son being cited in this Summons with the reſt of the Defenders, who 
were Watned when his Father was Watned, albeit the Son was not Warned. 
Partibus comparemtibus ut eſt notatum.1n6 Decemb, 1629,.betwixt thir ſame Parties, 


| 1 Twrnlmllcontra Colmeſlie, Eodere die. | 

Y ComraR of Marriage betwixt T#rnbul/ of Barzhills and Colmeſiies Daugh- 
ters Thraball being obliged, in caſe his Wife deceaſed without Heirs on 

life procreat betwixt them, to ſucceed to his Lands of Barzhil/s, in that caſeto 
repay 4000 merks which he had received in Tocher, at the next Term after 
his Spouſedeceaſe 3 and there being a Son procreat betwixt them, who ſuxvi- 
ved after the Mother ſeven years, and lived that ſpace after her, her Husband 
being alfo dead, the Bairh being deadand never ſerved Heir to his Father, nor 
Entered to the Lands forefaids. It being queſtioned in the Suſpenſion betwixt 
the Parties (that Contrat _ Repiſtrat by Colmeſlies Aſfigney ) if the Mo» 
ney was due to be re-payed by the Heir of the umquhile Husband, againſt whom 
the Contralt was Regiſtrar, ſeing he Alledged, that le caſe of the Contra& 
had not falken out, in To faras there was a Bairn procreat on life the time of the 
Wiſes deceaſt, and who tived after her many yearss The Lords Suſpended 
the Letrews ſawpliciter , it being proven that there was a Bairn onlife, procreat 
ofthat Martiape the tre when the Mother Gied, and who lived diverſe years 
after her z For the Lor4; Found, that albeitthat Bairn was not ferved Heir to 
his Fathet of that Marriage, nor entered to the Lands contained in the Con- 
era , and d/had not ſacceeded thereto; yet he being the Bairn of that Mar- 
riage, who might have been Heir, -and was fo m-Blood, that failzie of the . 
ContraQ was purged therdby, feing theſe words in the ContraR,mentionating 
the Heirs of the Marriage, and not bearing Heirs Served and Retoured of that 
Marriage,is not to be underſtood but of Bairns ofthat Marriage 3 for the words, 
.6hs, Heirs procreat, ought to be ſo underſtood, ſing none can be procreat 
Heirs but they thac are proereat Bairns, aud: thereafter ſerved Heirs $208 ae 
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- forif the Tennent had done an 
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Contra obliging the Son in Law to refound the Sum-at the next Term after 


his Wifes deceaſe, could not take effe&, ſeing the Bairn lived ſeven years af- 


ter her,and ſo the Charges were Suſpended. Yid, 16. Decemb. 1628, L.Colling- 
tour, 4 Feb, 1642. Latefoot. 


Upon the 16 of June, 1630, This Cauſe being of new heard again,this De- 
ciſion was tollowed,and the words of the ContraR, viz. Of an Heir to ſucceed 
tothe Lands, was underſtood of a Bairn ſurviving, who had poſhibility to ſuc- 
ceed,albeit he had never ſucceeded; for the Father night have ſold the Lands, 


albeit the Son were living, and ſo he could not ſucceed, Aftor. Mowat & Stih- 
art, Alter. Nicolſon & Craig, Gibſon Clerk, 


Lawrie contra Kier, January 29. 1630. | ; 

N a Reductionofa Decreet recovered bcfore the Town of Stirling, by Law: 
rie contra Kier, whereby Kier was Decerned to Subſcribe a Contra&t con- 
form toa Verbal PaRtion, whereby Lawrie Sett to him ſome Acres of Land for 
ſeven years, for payment of the Duty conveened on, and according where- 
to Kier had poſſeſſed the Lands a year. The Reaſon of Reduftion was, be- 
cauſe it was found proven by Witneſles, albeit ſuch PaRions could not be pro- 
ven but by Writ, or Oath of Party. Which Reafon was found Relevant, and 
the Reducers Oath Ordained to be taken, and the Decreet Reduced z albeit 
alſo the Party Reducer was holden as confeſt by his Oath de calumnia in that 


Proceſs, and the Decreet bore theſame, Yid, 15 July 2637. Mr. Andrew Skeen, 
and the Caſes there. 


Scot contra Feuars of Kings-barns, Eodem dit, 


Ir James Scot having a Penſion from the King, of the Vittual payed by the 
& Feuars of Kirgs-varns, and Charging therefore ; and the Feuars Suſpen- 
ding, that they had never been in aſe to pay the Bolls to the Kings Cham» 
berlain, nor his Officers, at no time preceeding, but only the Prices modified 
by the Lords of Exchequer, which they were ſtill content to pay to the Pen- 
fionar, as they ſhould modifie the fame. The Lords Found,that the Feuars were 
not boldento do tothe Penfionar, but as they were in uſe before to pay tothe 
Kings Theſaurersand Officers, and therefore that they were only ſubje& to 


him to pay ſuch prices as the Lords of Exchequer ſhould modifie tor the Feu- 
Farm-Duties. Acor. Primroſe. Alter. Scot Clerk, 


Denniſtoun contra M*linto, Penult January, 1630. 

TN i ES obtained Decreet againſt Minto in his own Court, he 

being his Tennent of the Lands, which were holden by Dexniftoun of the 
L. of Lennox, tor payment of certain Sumsincurred for cutting of. his Wood, 
conform to a ContraR betwixt thir Parties, whereby the Tennent was obliged 
to pay the ſame, if it were tryed in his Malters Court, that he had contraveen- 
edz and upon this Decreet ſeeking Letters conform, the D. of Lennox come 
peared, and Alledged, that that Decreet was null, being given-/in' bis Vadlals 
Court, in prejudice ofhis Regality, where the ſame ſhould have been tryed 
and judged, The Lords Found, that in reſpet that the Sentence proceeded 
upon a mutual Contra betwixt the Maſter and his Tennent, -who conſented 
that the Tryal ſhould be taken in his Maſters awn Court (he being Infeft eva 
ewriis) that therefore the Maſter might Judgetke ſame in his own Court,where- 
in the Superior and Lord of the, JurisdiQion. cquld not pretepd; prejudice; 


thing againſt the Law,incuttwggreenWoogd, 
or otherways, which might bring kin wo | ens a4 4 1 baying lit 
Soveraign Jurisdidtion, might purſue him therefore, wherein this; Senwence 
Upon a'mutual Convention could not derogat;. and it was Found, thatzabe 
Vaſtal Infeft cum curiis, had power erepy to conveen his Tennent upon. his 
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Own conſent, and that the Clauſe cuw cariis extended not only 'to a power to 
hgid Courts upon his Tennents for their 'Farm, but alſo to any other A& a- 
Lainſt his Tennents,ſpecially it being ſo conveened between them z and it was 
Not reſpe&ed where the D.Alledged,that if all the Vaſlals ſhould fo ContraR, 
his Jurisdiction would be eluded 3 nevertheleſs the Decreet was Reſcinded, 
and the Defender Reponed to propone all his Deferces in cauſa in this place 
here before the Lords, in reſpeR the Defender produced an Inſtrument,where 
he offered to give his Oath (the ACtion being referred thereto) and never. 
theleſs was Decerned as Contumax, Actor, Alter. Barzet, Gibſon Clerk. 
Vid. 3 March 1630: Lo. Lorn, 


Calderwood contra Porteous, Bodem die. 

Orteons being conveened for payment of 100 pounds, adebted by his Fa- 
P ther, as behaving himſelf as Heir to him, by intromiſſion with his Heig- 
ſhip Goods3 and he Alledging his Intromiſfion to have been by vertue of an 
anterior Diſpoſition made by his Father of the ſame to him, The Lords ſu. 
ſtained this Diſpoſition to liberat him 3 albeit the Purſuer Replyed, upon the 
Fathers retention of the Poſſeſſtion,notwithſtanding of the Diſpoſition, to the 
time of his deceaſezwhich was Repelled,ſeing the DefenderDuplyed,that hisFa- 
ther becoming old and decayed in Means, and wanting a Wife, ſhe being then 
deceaſed, and the Son being Married thereafter, remaining with him toge- 
ther in one Family, that could not make the Father to be eſicemed Poſleſſor, 
ſcing rather the Son might be repute ro entertain his Father, which was ſu- 
ſtained. HayClerks Yid. 28 June 1632, Dalrymple and the Caſes there. 
12 July 1628. L. Morifioun, 


Hamilton contra Sharp and others, Feb, 2. 2630, 

Ir Fohn Hamilton intents a Reduttion againſt Mr. Fohn Sharp, Fohn Inglis, 

) and one Armour,for Reducing at his inſtance as Proprietar ot the Lands of 
Barganie, an Infeitment publick, anterior to his Righe of Annualrent of x 000 
pounds out of theſe Lands,granted to the. Lord 0chzlrrie by the Laird of Bay- 
ganic,and Foſtas Stuart his Curator, for the Caule expreſt in the (aid Infeftment : 
the reaſon was theMinority of theDiſponer,and want ofAuthority of the Judoe 
Ordinar, viz, the Lords of Seſhon, finding upon tryal the Alienation neceſl. wy 
and for the good of the Minor ; which Reaſon the Puarſuer Alledged to be 
Relevant quocunque tempore, as well poſt annos utiles Minoris as within the 
the ſame, wheri-everit were Purſued to Reduce ſuch Alienations, and that as 
it was enough to the Minor himſelf after the expiring of theſe years afrer his 
Minority, ſo to-his Succefſors ro Reduce upon that ground of wanting . of a 
Sentence of a Judge, albeit he qualified no Leſion done thereby ro the Minor, 
ſeing he Alledged it to be a Nullity of the Law, and that the Deed being 
null of the Law, as is evident by the Civil Law ge alienationibus Prediorum 
Minoris, and that this Cafe was different trom the Reſtitution of Minors upon 
Lefion, which requires Purfait' ro be made. within four years- aſter. Minority, 
The Lords would not Suftain this Reaſon, except the Putſuer joyned there- 
with lefion ; nd alſo Found, that the ſame'ought to be Purſued wichia four 


years after the Minority, as is appointed” by the /, 3. $i quando Cyd. th maior 
fat#ws alienationem fattam ſine decreto la habverit, qui oy T. ry maghry 5. 
Cod, and becauſe rhe Purſuer condeſcended in his Reaſon upoa Lefioo,and that 
he Replyed; that the Minor himſelf had Revocked dehito tempare, and intenc- 
ed his Aion of Reduction of that Alienation ; therefore chis Reply was $u- 
Raiged to-inretrupt the Preſcription, and irwas Found, it being 19 interrupted 
ove by the Mitior himſelf, the ſingular Succeſſor might de owe intent this new 
ARion of Nullity, withour necefity to inſiſt upon that piior ReduRtion, 
Ador, Stwars,” Alter, Nicolſon, Gibſon Clttk, : 


Miniſter 


; as 
=> 
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' | 1 Miniſter of Falkiand contra Miniſter of Siramizlo, Bodem die, 
Wo Miniſters in a double Poynding, raiſed by certain Parochioners of 
" -SHamizlo, who had their -Goods Paſtured upon the Lowmonds of 
Falkland, contending who ſhould be anſwered of the Viccarage of theſe Goods, 
which the Miniſter of Falkland claimed as due to him, ſeing Falklapd and the 
Lowmonds ly within the Paroch of Falkland, and fo all the Goads Paſturing 
thereupon ought to pay Viccarage to him : and the other Miniſter Alledging, 
that theViccars of $tramizelo has been ten years in poſſeſhon of receiving theYVic- 
carageTeinds for theſe Goods, which his Parochioners of Srramiglo were in uſe 
£0 Paſture, on the Lowmonds continually,without queſtioning thereof by the 
Miniſter of Falkland, . This uſe of Payment was Preferred in this Poſſeſſory 
Tudgment,, albeit the Zowmonds lyes naturally within Falkland, the famine 
being 2 great Paſturage Bounds, whereupon other Parochioners Paſtures be- 
fides thele of Falkland. Actor, Pitcairn, Alter. Mowat, | 


Dowglas of Pumpharſtoun contra Lyne, EFodem dit, 
N a Removing, the Detender detending with his Intefrmeat of the Miln li- 
belled, and tour Acres of Land , and the Purſuer paſſing from that, and 
defiring the Detender,to Remove from all which ſhould exceed ſour Acres af- 
ter Mettins, The Lords Found,. that in the Removing, the Defender and 
his Prececeſſors immemorial Poſlefſion. of the Land, which they bruiked as 
four Acres of Land without interruption, ought to defend againſt this Remoy- 
ing, albeir the excreſce of the Land | pofleſt ſhould exceed four Acres, and 
ſhould be more than fix or ſeven z whereanent in this Removing, the Lords 
would take no tryal by Metting, Actor, Alter, Craig, Vid. Feb.1634, 
Sir Patrick Murray, and the Caſes there, 


Hamilton Miniſter at contra Tweedie, Eodem die, 

Miniſter being defired to Remove from the Soums Graſs due to the Vic- 

car Lands, wherein Tweedie the Purſger was Infetr, and the Miniſter 
defending with his Deſignation, whereby he had Priviledge of Paſturage,ſeing 
the whole Viccar Lands was twenty fix Acres, and the Miniſter had only four 
thereof deſigned, and fo he ought to have Paſturage, ſeing the Kirk-Land had 
the Paſturage of twelve Soums Graſs, The Lords Found, that albeit the Mi- 
niſter bruiked four compleat Acres for his Gleib, yet he ought alſo to have a 
park of the priviledge of Paſturage, which was due to the Viccars Land, and 
wherein the Viccars Feuar was Intett; and therefore they Found due to the Mi-- 
niſter the priviledge of one Horſe Graſs for his Travelling to Presbyteries,and 
others his lawful Buſineſs, and of two Gows Graſs for his Houſe and Family, 
and that the Purſuer had Right to the reſt, and that the Miniſter ſhould 
haveno more, 


| Town of Edizburgh contra Town of Leith, Feb, 4, 1630, 
N a Suſpenſion of Charges,Execurte againſt the Town of Leith,for Selling and 
Tapping out ofWine in ſmall,contrary to the tenor of theA of Parliamenc, 
4.4.Parl,6.made in favours of Royal Burghs,which Prohibires the ſame, The 
Lords Suſtained the Charges upon that AR,albeit it was Alledged, that it was 
paſt in Deſuetude, and a conftant contrary Conſuetude obſerved, and that ic 
Was a prejudicial ARto the Common-wea th,to Prohibite the Selling:of Wine 
and other Vivers in Land-ward, Claugh-lands, and Burghs of Barony, and o0- 
ther Villages where the Kings Leidges do Repair and Lodge, fſeing. it 1s al- 
ſo commanded by A& of Parliament, Fa, 5, Parl. 4, That all Villages be well 
furniſhed with Proviſien for Lodging of the Kings Subjects, Notwithſtanding 
whereof the Charges were Suſtained, tor this Reaſon, viz. not only in reſpe& 
of the priviledge of Burghs Royal, bur alſo becauſe Edinbur2h was Baron of 


Qqq Leith, 


1 18. 
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Leith, and the Inhabitants within the Barony __ to have Liberty of their- 
Superior for Selling of ſuch Furniture, and alfo there were divers Decteery zz 
foro contentioſo betwixt theſe Patties upon'the ſame Subjeft, Aor,Nzco!ſoy & 
Stuart, Alter. .Aiton, Mowat & Craig, Gibſon Clerk, Fid. 11 March 1639, 
berwixt theſe Parties, | | 


Eatl of Xinghorn contra Strang of Kilrinie, Eodem dies 
N an Improbation, The Zords Found, that one Purſuing for 'ReduRion 
and Improbation of Evidents of Lands made by the Purſuers Father, for 
Improbation whereot he Purſued as Heir to his Father, Maker of thefe Writs, 
had good Aion and Intereſt as Heir to Purſue the ſame, albeit he was neither 
Infeft himſelf in theſeLands as Heir,nor yet did libel that his Father was Infefrs 
for he being Heir, and ſo ſubjeR to Warrand the Deed done by him,towhoig 
he was Heir, he might ſeek ReduQion and Improbation z but hoc titulo, az 
Heir, it he be not Infeft, he could not Purſue ReduRion of the Writs made 
by his Father of theſe Lands, AQor, Adwocatws & Nicolſon, Alter, Stuart & 
Aiton, Gibſon Clerk, Fid, 1 Dec: 1630, Ramſay, 4 Feb. 1631, L, Glenga- 
rie, 7 March 1629, Moress contra Fohnſtown, 5 Fuly 1632, Sheriff of Forreſt, 
Iz Dec. 1635, Rowan. 

And betwixt the ſame Parties an Infeftment having followed upon a Com: 
pryſing, proceeding” upon a Sentence of Non-entry, Obtained at the inſtance 
of one, who was made Aſhgney to the Gitr of Non-ent:y by the Donatar theres 
to, This Infeftment, Compryſing, and Sentences being defired to be Re- 
duced, becauſe the Affignation was alledged falſe and feigned, there having ins 
rerveened 48 years fince the Infefrmenc and Compryſing foreſaid was expired, 
The Lords Found, atter ſo long a time the Party was not holden to produce this 
Aſfignation, and therefore that the Sentence, Compryfing, and others follow- 
ing thereupon, ought not be Reduced for not P:oduRtion, that Writ never be- 
ing called for, nor quarrelled at any time before, and the Compryfing thereup- 
on having taken efte&,by Infetrment and Poſſeſhon continually ſenfine unquare 
relled, and the Afignation not being a material and fundamental Right of the 
Land, and the Purſuer having no Right from the Cedeat, Yid. Ulr. Feb, 
1628, E, Nithi/dale, and the Caſes theres | 


Muir contra Mauirs, Feb. 6. 1630, y 
N a Redemption of Lands, wherein the Son was Inteft by the Father ugder 
Reverſion, the Reverſion bearing, Whenſoever the Father ſhould Res+ 
deem from him, not making mention of his Heirs z the Father after deceaſe 
of his Son Redeeming from the appearand Heir of his Son, no Party Defender 
Compearing, and the Clerk adviting with the Lords, if this Reverfion of this 
Tenor ſhould be effeual,to Redeem from the appearand Heir of the Son; the 
Lords Found, that albeit the Reverſion made mention of a Power to Redeem 
from the Son by the Father, and bore not theſe words from the Sons Heirs and 
Aſſigneys, yet that the Father had Power by the ſaid Reverfion after the 
deceaſe of the Son, albeit there was no Redemption uſed by the Father, 
while the Son lived, to Redeem alſo thereby from his appearand Heir,and thar 
the Reverſion was not Perſonal,ſo as it became extinguiſhed by the Sons deceaſe, 
Hay Clerk, Fid. 25 March 1628, Mr, Fames Hume. 14 Fuly 1629, Laird of 
Wards, 3 March 1630, Murray. 


Commiſſar of Duxkeld contra Mr, Patrick Murray, Feb. 9, 1630, _ 
He Commiſſar Purſuing his Creditor, and alſo the Donatar to his ws. 

to produce the Horning, and to hear ig&educed z it being queſtio 
betwixt the Purſuer and the Donatar (the Creditor being abſent in the Pro- 


ceſs, ) it the Purſuer be holden to produce the Horniog himſelf co the Dees 
eas 


The Peafiins of the Lovibs of Seen, 1630. 4.91 
der ; the Donarar Alledged he ought ro do it, ſeing the ſame was xegiſtrac 
in a publick Regiſter, and ſo could not be Reduced tor not ProduQion, albeit 
the Defender ſhould not produce the ſame. The Lords Repelled the Alled- 
gance, and Found that there was no neceffity,that the Purſuer ſhould produce 
the ſame, but Found that it the Donatar who Compeared did not produce the 
ſame, that they would Reduce it for not Production, Hay Clerk,, 


Roſs contra Elliot of Srobbs, Feb, 11, 1630, 

N an Action of Poynding of the Ground for a yearly Ground» Rent of 400 
PYinerks, at the inſtance of Fames Roff, rhe Defence againſt his Seafin 
being that it was null, being baſe and not clad with Poſſeſſion againſt him,who 
was Infeft publickly, and a fingular Succeſſor to the Anthor of the Purſuers 
Right, This Exception being Eleided by a Reply, that the Purſuer was in 
Poſſeſſion of receiving of the Annualrent foreſaid,conform to his Seafin, which 
ſupplyed the baſeneſs of the Right , and this Reply being admitred.at the 
Term of Probation, the Zords Found that this Poſſeſſion might be proven by 
Witneſſes, for albeit it tended to Burden the Land with that Annualrent, 
which the Defender Alledged could not be done by Witneſſes, yet it was 
Repelled, ſeing it tended to Corroborate the Right, which was conſtitute by | 
Writ, Acor, Belſhes, Alter, Gibſon Clerk. Yid, 16 Fanuary 1627, 
D awlings Bairns, 14 Feb. 1633, Charters, and the Caſes: there cited, 
18 Fuly 1626, Winrham, 


| Ker contra L. Lempitlaw, Eodem die, | 
N a Reduction of Lempitleaws Compriſing , becauſe Lempitlaw before the 
] Compriſing had diſcharged a part of the Sum, for which he had Com» 
priſed, The Leoyds Found not this Reaſon Relevant, but Afſoilzied therefrom, 
in reſpeCt that this Diſcharge was competent to have been proponed by the 
Reducer, before the Sentence whereupon theCompriſing wasD duced, and he 
Compearivg and proponing ſundry Exceptions,this being omitteg,lIt wasFound, 
that he could notReduce thereupon;But theLords declared,that in theRedeem- 
ing of the Compriſed Lands, defalcation ſhould be made, of as much.of,the 
Money, for which the Lands was Compriſed, as the Sum of the Diſcharge, 
extended to. Another Reaſon of ReduQion bearing, That 3s was agreed by Con- 
tra, betwixt the Parties, that if any of them ſhould Annailzie any part of the Sums 
whereto they had Right, to any Perſon, that the Annailsier ſhould tyne all Right 
that he had thereto.And the L. Lempitlaw having ſold his Right, which was fufi- 
ciently qualified, Abfolvitor was alſo given from this Reaſon, becauſe the 
Lords Found, that this Failzie againſt the Contra, by making of, the Aliena; 
tion, ought not tolmport the Concluſiondefired, and conveened on by both 
Parties in the Contra, __ the Purſuer could qualifie ſome prejudice ſu- 
ſtained by him, through making the Alienation contrair to the Contra&, 
which Prejudice not being qualified,. and the Reducer ſuſtaining no hurt there- 
by, the Lords Found the Failzie ought not to be ſuſtained, to purſue a Re- 
duction: thereon, but Afloilzied therefrom, albeit it was lo EX ell conveen- 
ed betwixt'the Parties; Actor. Stuart & Lantie. Alter, Nicolſon, Hay Clerk. 
vid. Novem. 25. 1619, Dickgon contra Ker. TITS 


_ . Guthrie contra Guthrie, Eodem dies \#} 
Feet Cuthrje after his Minority, j rfohig the Jeir of ope of his two 
Curators, for payiatht of a Sin of the PUruGStottometzed with By the 
faid Cyratprs, conforry tb an Acquittance ſubſcrib by m both, pop 
x nveencd, ANeoged, thar thi 


2 


L_ 


their Rerczpr, the Heir of the Curator bei & co ed, Al 

ought ably to be convetied for that one kalf,wherein'her Father, as the 01 
of the tiy6 Cutators.ſhohl? be found Obliged, toe they beibs corjatitt fn th 
, Qqq z Office, 
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Office, the other ſhould be. Anſwerable for the other equal half, This Alc 
ledgance was Repelled, for the Lords Found each one of the two Curatory 
lyable, in ſplidum to the Minor for the whole, and the Minor might lawf1. 
ly purſue any of them at his pleaſure for all; but Found that each one of 
the aids two Curators ſhould relieve others of the equal half, and that amongſt 
themſelves, the Curator diſtreſt might ſeek payment of the halt fromthe other, 
And conſequently a Curator taking Aſſignation from the Purſuer, who was 
his Minor, after Majority, to the whole ebt, and thereby ſeeking payment 
of the whole, from the other Curator, It was Found, that the purſuit could 
not be ſuſtained for the whole, albeit it was purſued in the Minors ownName, 
ſeing his Name was borrowed ,to the behove of the other Curator, 


Laird Rowallay, contra the Relic of Bogd. Feb. 13. 1630. 

He Laird of Rowal/an having Set a Liferent Tack Perſonal to one Bogd, 

| which Tackſman dieing before HMartinmaſe, after bis deceaſe Rowallan 
immediately raiſes Summons againſt the Relic, for Removing from the Lands, 
and to hear it Found, that he may enter to the Lands; and the ReliQ Alledg-' 
ing,that this Summar Order cannot be ſuſtained againſt her, but that ſhe ought 
firſt to be Warned before the Term ot Whitſunday, as uſe is inall Ordinar Re» 
movingsz The Lords Found, that this Surmmar Order of Removing ought not 
to be ſuſtained, and that the Relict had noneceſlity to Remove, untill the time 
that ſhe were Warned before Whiteſunday, conform to the Order in other AGi- 
ons of Removing : for albeit her Huſband had only a Tack for his Lifetime, 
yet the Lords Found this Cauſe to differ from a Liferenters Right bruiked by 
Infefements In which Caſe the Fiar, after the Liferenters deceaſe, gives no 
Warning, but may then Summarly Remove, and enter to the Poſleſfion of the 
Land Liferented, the ſame being Laboured with the Liferenters own Goods, 
albeit, if the Liferenter had Setthe Landsto Tenvents, eo caſus the Fiar could 
not Remove the Tennents fummarly,without Warning,but that he had then 
Right to the Duty, for which the Lands was Set by the Liferenterz but this 
Cafe of a Liferent-Tackſman was not fourd alike, and ſo that the Priviledge 
of the Fiar, when the Liferent of the Fie ceaſes, 1s not to be extended farth- 
er than that Caſe: for- the ReliR of the Tackſman was not found to be in a 
worſe caſe,than if her Huſband had been a naked Tennent without a Tack, 
quo caſa the Order of Warning ought to have been uſed: and this was found, 
albeit the Liferenter Poſleſt, and at his deceaſe laboured the Land with his 
own Plough z. and albeit the Purſuer Alledged, that the Liferent-Tack was 
Set for Perſonal Service, of Ryding on Horſe-back with the Purſuer, which 
he Alledged could not be performed by the-ReliQ, nor by no other Perſon, 
whom ſhe could furniſh to Ryd with the Purſuer, whom ſhe could not chooſe 
to the Purfyer, ſeing he had choſen the Perſon of whom he required the Ser- 
vice by the Tack, and no other could be ſubſtitute by her in his place, nots 
withſtanding whereof the Order was not ſuftained,but the Reli& wasOrdained 
to furniſh a competent man to the Purſuer, to K yd with him, when he ſhould - 
require the ſame, Gibſon Clerk, 'Yid, Feb. 1, 1631, L. Blanſe, 


| Mr. James Ord contra Duffs, Feb, I5z 1630, 
M : James Ord having purſued Duffs, as Heirs and Executors to umquhile 
Dri 


Alexander Duffs, for payment of the Prices of certain. Glaſſes, wizy 
Glaſſes, and Window Glaſſes, which were received by the ſaid um= 
quhile 


him to yl 


cander at ſundry times, pertaining to Mre James, and were ſent by 
land with bis Servant in- a Ship, Fraughted by the ſaid Alexander 


to that effeQ, in which Ship the ſaid Alexander made Sail, and who after Sel- 
ling of the aids Glaſſes, in Hwl in Eng/ard,intrometted with the whole Pelock 
; = therecf 


qe 
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thereof, and never made him payment thereof, The Lords Found, that this 
A&ion ( which was not intented within Three Years after the rime of the ly- 
belſed Intrometting with the Glaſſes, and Prices thereof ) came under the A& - 
of Parliament 1579. anent Preſcription in certain Cafes of Debtynot being 
purſued debr'o tempore, and therefore that the ſame coul1 not be proven but 
by Writ, or Oath of Party, and that- it was not probable by Witneſles, 
no more againit_ the Executor than againſt the DefunQ. Actor, Nicoljon & 
Olphant. Alter, Cunninghame. Hay Clerk. Vid. July 2. 1630, Haris contra Scot, 


d Harper contra Jaffrey, Eodem die. 
Arper as Aſfigney by a French Man in Rouan, to a Debt owing by J4f- 
frey to him, conform to his Bond, purſues therefore, the Bond being 
made in French, and done in Roxay, neither deſigning the Writer thereof, 
and wanting Witneſſes, and ſothe Defender Alledging,that it could not fur- 
niſh Action againſt him, ſpecially ſeing he denyed the Subſcription to be his 
Hand- Writ, The Purſuer rs Sa that he offered him to prove, that it was 
the cuſtom allov ed by the Law of Normandy, where the Bond was made, 
that ſuch Bonds were effeQual againſt the Maker, albeit both wanting Wit- 
nefles, and wanting the Writers Name; and where he denyed the Subſcripti- 
on, he abode by the ſame, as Subſcribed truely, ſo thac his denyal ought-not 
to be Reſpected, except he would Improve the ſame, and the Defender Al- 
| Iedged, that the Purſucrought toapprove the Bond go be the Defenders Hand 
Writ ; ſeing the means of his Improbation was taken away, by the want of 
Witneſfles, and Writer, The Lords Found the Reply upon the cuſtom of Nor- 
mandy Relevant, which being proven, ſuſtained the Bund, and Found no nes 
c: icy ro the Purſuer to approve the Bond, but that it was Good, exceptthe 
' Defender ſhould Improve the ſame, and had no reſpeCt to his denyal of the 
Subſcription, and the Lords would not burden the Purſuer, that this cuſtom 
was obterved in Caſes where the Debitor denyed his Subſcription. ARor.. Ni- 
colſon & Lawtie, Alter, Burnet. Gibſon Clerk, Vid, July x. 1631. Mccubin, 
and the other caſes there. Decew, 6, 1626, Strangers of Midleburgh. Decem, 
11. 162%. Falconer, 


Wright contra Wright, February 18, 1630. | 
| T7 Defender producing a Horning, to ro the Purſuer ab agendo, and 

the Purſuer producing a Ticket ſubſcribed by the Party, at whoſe 1n- 
ftance the Horning was Execute, whereby he declared, he would not uſe that 
Horning againſt him, and Diſ-aſſented, that this Party, or any other ſhould 
uſe the ſame againſt him,todebar him from his Purſuit. The Lords Found, that 
notwithſtanding, of the ſaid Writ, any Perſons might produce Horning againſt 
the Rebe}, albeit the Party would not uſe the ſame, at whoſe Inſtance it was 
Execute 3 For as long as he was Rebel un-relaxed, he could not have Proceſs, 
and being un-relaxed, any Party might Propone,' and Produce the Horning; 
But Found, that this Ticket would be a good ground, whereupon the Rebel 
might ſeck to be Relaxed, to have perſonam ſtands in judicio in that Purſuit; 


albeit thereby he would not be ſimply Relaxed therefrom. Actor. 
Alter. Mowet. | 


+. Douglas contra L. Swinton, February 19. 1630. | 7a, 

ff YNe Dongle: Heir to William Douglat, who was Infeft-in Coldingham, b 
John Stuart,ind Alexander Cranſton of Morefton allo Infeft, to be hold- 
en of the ſaid Jobr, purſuing Improbation againſt the Laird, of Swinton, for 
Writs of the Lands pertaining to Coldingham, holden of the King, and granted 
by the King Author to Fobs Stuart. This Aion was ſuſtained 36 the Inſtance 
of the Purjuer, upon his baſe Infefiment, for produQtion of the publick In- 
Qqq3z feftment, 
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feftment, and all Rights of theſe Lands, made tothe Defender, becauſcthey 
were lybelled to be falſe, Actor, Craig & Stwart. Alter, Nzcolſon & Nicbjq, 


Gibſon Clerk, Vid, Fannary 25. 1627, John Stuart. March 2. 1627, Heirs 
of the Lo. Teſter, 


-L, Hidle#on: contra Maxwell, Boden die, 

{dl:fton purſuing Contravention upon this Deed, viz. Becauſe he was 
H Eje&ted out of his Roum;z And the Defender Alledging, that ſeing the 
Furiuver had an Ordinar A&ion of EjeCtion Competent to him in Law for that 
Deed, for which he purſued Contravention, therefore that Contravention 
ſhould not be ſuſtained, This Alledgance was Repelled, for the Lords Found, 
that where the Party had two Aftionsin Law, by which, or either of them he 
might ſeck Redreſs for any one Deed, that he might purſiie in his Option ei. 
ther of them, at his pleaſure; But where there are two ACtions upon one fa, 
ſe utraque tendat ad vindiftam eleta una non recurrit ad alteram,quia penam petit, 
O- ut injurians puniatur,niſs & cum injuria damnun datum ſit, tnm enim poit 
penam petitam.poteſt agi ad reparationem damni, Vide plura Pag: 19. Notarum 
AHearum, 


Ritchie contra Paterſon, February 23.1630. 
Illiam Paterſon being Cautioner AQecd in the Bocks of Burrows for 
wW He&or Paterſon,who wasadmitted a Flemiſh Factor for Scorgs Merchants, 
after Sentence obtained before the Lords, by John Ritchie Merchant Burges of 
Edinburgh, againſt the ſaid He&or, for payment of a Sum adebted to him 
for certain Merchandiſe, conform to his Merchant-Compt, with the Annual- 
rent thereof, ſince the Sum was due to be payed,which Decreet was given a- 
gdinſt him in Abſence, the ſaid John RFchie purſues the {a1d Cautioner,for pay- 
ment of the ſaid Sum, and Annualrents, wherein the Cautioner Compeared, 
-and Alledped that this Aion, betwixt Merchant and Fa@or, ſhould be pur- 
ſued before the Conſervator,conform to the Ad of Parliament, ]a.4. Pa. 644}: 
8t.This Alledgance was Repelled, and the Lords. Found, that this, and the like 
Purſuits may be purſued before the Lords of Seſſion ; For by that A& it was 
only ſtatute, that ſuch Purſuits ſhould be purſued before no other Judges out 
of the Realm, but the Conſetvatorz Arid alſo the Lbrtts Found, that the Cau- 
tioner was not ſubjedt to pay Annualrent for the Mohtey adebted by the Fat 
or, Jalbeit the FaQor himſelfwas decerned therein as ſaid is, he beitig abſent 
and Bankrupt. AﬀQor, Mzler. Alter. Trotter. Gibſon Clerk. Vids Ranch 4 
1630. betwixt theſe ſame Parties. 


| contra  LFebruary 25. 1630. 

Fter att Adjudication Dedueed upon the Creditors Decreet,obtained as 
A inſt a Party Renuncing tobe Heir to the De tore The Creditor puy- 
ſuitg for the Mails and Duties of the Lands Adjudged, the Proceſs. and Acti- 
ofi was ſuſtained, albeit no Party was called, but the Tennent and Poſſeſſors; 
and there was no neceſfiry found,to Sur mon, the P:; ty: 2 RA: whom the, Adg- 
judication was Deduced, is the Defender Alledptd. ne co be,. which Al. 

ledgance was Repelled, Hay Clerk. - 12h 


T be Decifions of the Lords of Seſfion, 1630. 4gs 
are and has been reput Kirk-land, by common eftimatioh z3- And the Purſuer 
Replyed, that this Poſſeſſion whereto theMiniſter entered,was without Order 
of Law, the time of the Lord Maxwells Forfaulture, whom this Parſaer fol- 
lowed, and that eſtimation whereby the ſame was Alledged tobe Kirk-latds, 
was only proven by two Witneſſes, and could not be found enough, to take 
away. the ſame from the Purſuer, which he WoW 4 to be his Heretage bruik- 
ed by him, and his Predeceſſors, paſt memory of Man, as a Part of his Lands 
of wherein he was Infeft, and his Predeceſſorsz and for which Lands he 
Alledged, heand they, received yearly Duty, paſt memory of Man, there. be- 
ing no monument extant,to qualifie that it was Kirk-lands, neither by Foun- 
dation, Charter,Feu, Tack or Rental z nor ever poſleſt by any Kirk-man,,qr 
ever Duty payed therefore, to any Kirk-man; Likeas the ſame lyescontigueto 
his ſaids Lands, wherein he is Infeft 3 and by the contrair, there is a ſtryp bez 
twixt the fame and the Miniſters four Aikers of his Gleib, whereby it appears, 
it has not been of before Kirk-land; and he offered to prove, by an Inqueſt 
of 15 ſworn Gentlemen, thatthe ſame has ever been repute Land pertaining to 
him, and to his Predeceſſors, and not to the Kirk. This Reply was RejeQt- 
ed, and the Exception admitted to Probation, to the Defender, in this Judge- 
ment Poſleſſor. Actor, Cununinghawe & Lawtie, Alter. Nicolſon & Mowat. 
Gibſon Clerk. 


James Hay of Tourlands, contra Earl of Eglington, Eodem die. - - 

Decreet of Spulzie of Teinds obtained by the Earlagainſt James Hay, being 
A Suſpended by bim, upon a Reaſon founded upon a Bond of Submiſfi- 
on, made by the Earl tothe Laird of Caprington, whereby he ſubmitted ro the 
Laird Caprirgton, what the ſaid James ſhould do to kim, for the ſaid Decreet, 
by which Bond he Obliged him to abide at whatſqgever Caprington ſhould De- 
cern, and declare thereanent, the Submiffion and Bond being only Subſcribed 
by the Earl, and not by the other Party, nor Capringtor, _ having no time 
therein contained betwixt and which the Judge was holdento decern ; and he 
having decerned by the ſpace of four years after the date of the faid Bond, at 
leaſt the Decreet produced by the Suſpender in Writ, being written of that 
date, but proporting, that the Judgedecerned the next morning, after the date 
of the Submiſſion 3 And that he had intimat the Sentence to the Party fub- 
mitter at that time, which he had then put in Writ, of that date whereof it was 
produced , whereupon the Earl proponing Nullity ; and having Intented 
Reduction upon that ſame Reaſon of Nullity, viz. That it was dated after 
year and day 3 and that the Relation therein bearing it to be done debito tem- 
pore, ought not to be reſpefted, being a Declaration made at that time, when 
the Judge was funGus officio ſuo as aid is, and when he had no power. This 
Aledgeance and Reaſon was rejeted, and notwithſtanding thereof the De- 
creet ſuſtained: for this being a Bond, obliging the Party toabide at the Judg- 
ment, and Declaration of the Perſon choſen and nominat in his Bond, ' and he 
being limited to no day,betwixt and which to determine. It was Found, "that 
ſuch Bonds and Submiſſions expyres not after expiring of year and day, after 
the date thereof, but that the ſame lafts and endures,and the Judge may take 
his Declaration at any time, ſo long as the Party ſurvives, at leaſt-at any 
time before he be Charged by the Parties to Decreet, and within a competent 
ſpace, asthe Judge ſhall think reaſonable to Afign after the Charge. ARor. 
Nicolſon & Scot. Alter. Stuart & Belſhes. Scor Clerk. Yid. March 124: 1639. 

Hepburn contra Hepburn. rey 


William Lockhart of Carſtairs contra the Tennents of Bothwel, F &, 26.1630: 
He Defender Alledging in a Removing, that he could not Remove, 

| becauſe he was Rentalled in the Lands lybelled, for Terms to run; 
Qqq 4 And 


ww 
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And the Purſuer Replyingzthat the ſaid Rental was Perſonal, only Set to him- 

ſe}, without any mention of his Heirs,orAfigneys,and fo that it might not be 
Difponed by him'to any other; and that it was true, that the Defender had 

Diſponed the fame to another, viz. who was alſo in Poſſeſſion of the 
faids Lands, whereby the Rental was extin@. The Lords Found this Reply 
Relevant, and that the Rental could not Defend, neither the Rentallers (elf, 

who was only purſued to Remove, nor yet the Aſſigney thereto, it he hadbeen 
purſued alſo, as he was not. But the Lords Found, that the Purſuer was hold- 
ett t6 prove, that the Aſligney was in Poſſeſſion of the Land, albeit he was 
not warned, without which, many of the Lords thought, if the Reply had 
tttbeen proponed upon his Poſſefſion, that the Rentaller himſelf, who was 
only purſued, might have maintained his Poſſeſſion, if he had retained the 
fame, by vertue of that Rental againſt the Removing, albeit ſo Transferred, 
which Opinion would appear to be hard ; Forit the Diſponing of a rental, 
will make it fall to.the Aſigney, if he had been Warned, and had Poſleſt, 
as it was Found, ( the Rentallers Poſſeſſing in the Aftigneys Name, and to 
whom he was become Sub,tennent, by payment of the Dutie, for the Land) 
can never defend the Rentaller himſelf, ſeing his Pofleftion behoved ro be 
repute the Aſſigneys, ſo that the retatning of the Poſſeſſion is of no 
Force. Actor, Mowat, Alter. Gibſon Clerk, Vid. Fuly 28. 16230. La. 
Maxwel. Jan, ult. 1633. L. Cleghorn, Feb. 21. 1632. L, Johnſton. March 
I5. 1631. E, Galloway C at theend thereof ) and the Cales there. 


L. Lochtower Supplicant, Feb. 27. 1630, 

4 Bs Laird of Lochtower gave in a Supplication, making mention that he 

had Compriſed his Debitors Lands, to be holden of a particular perſon, 
who was not Superiourz which Comprifing was allowed by the Lords, and 
Charges were ordained to paſs,to Charge the Superior to enter him, albeit he 
was not Superiour of theſe Lands, and therefore he craved new Charges a- 
gainſt another, viz, the Lord 7efter, who was the right Superiour, to receive 
him thereupon 3 The defire of this Supplicant was granted,and ſummar Char- 
ges ordained to be given againſt him at the Compriſers inſtance, without any 
further tryal, albeit the Compriſing and prior Charges made mention of ano- 
ther Superiour, | 


en Helez Scarlet contra Paterſon, Eodem die. 
Ian John Paterſon having given to Alexander Paterſon his Creditor, 
Infeftment of a yearly Annualrent of 400 merks, to be uplifted out of 
his Lands in Edinburghy Thereafter the ſame Lands are Compriſed by another 
of the aid umquhile John Paterſon his Creditors, and after the Annualrenter 
acquires from that Compriſer his Right of the Property Compriſcd by that Cre- 
ditor, after this Compriſer Helex Scarlet Compriſed the ſame Lands, for Debt 
owing to her by the ſaid umquhile Joh, who contending with the prior per- 
ſons for the Right of the Lands, and for the Maills thereot 3 and the Annual- 
renter who was before both the Comprifiags, and who alſo had acquired the 
Right of the prior Compriſing, craving Preference, and Scarlet ſecond Com- 
priler; Alledging that the prior Compriſing was extin&, becauſeby his Intro. 
miſſion with aq rr of the Land, he was fully ſatisfied of the Sums for the 
which he had Compriſed, and the Annualrent,and Expences of his Compriling,. 
and that for his Annualrent he could not retain Poſſeſſion of the Lands againſt 
her,who had now come in the place of the ſaid firſt Compriſing, whereby ſhe 
had only &ight to claim poſſeffion of the Land, and that be could not retain 
Dn, nor come betwixt her and the Poſſeſſion thereof, for payment of 


the 
bis prior t becauſe he might Poynd or Compriſe the Land __ 
ut 


UM 
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but couldinot intesveen/ betwixt her and, the Tennents, for the-Kight to [the 
Land,andthe Maills thereof. The Lords Found, that: the Annualrenter having 
acquired the firſt Compriſer his Right of the Property Compriſed, had thereby 
contounded the Property with the Annualrent, and that the Intromiftion had 
by him ought 'firſt ro be'aſcribed to 'the Compriſing, and for: payment of the 
Sums for which the Lands were Compriſed, betore he could claim-payment of 
the Annualrent,albeit the ſame preceeded both the Comprifings,ſeingthe Ri 

of the Property Compriſed was the 'moſt Soveraign' Right,” and therefore the 
Intromifhon ought to'be aſcribed to that Caulſe,and/not to the Right-.of zhe' Ars 
nualrent'z by the which Right he could never, as Annualreriter, have attained 
to the Poſſeſfionof the Land : for the brſt Compriſing, being become | extint 
by Intromiſſion with more than ſatisfied the ſame,it was Foundthat the [ntromif- 
fion could not be aſcribed to the Annualrent, albeit prior, as ſaid ts;but tothe 
Compriſing of the Property, albeit the whole Intromiffion, [the famine being 
Compted betwixt the Parties ] did not compleat the Annualrent of the 
Terms owing to him; and albeit by the ſame the faid Compriſing was ſatisfied, 
whereby the &ight okthe Property;which thereby was in his perſon ceaſed, & 
by which the Argument of Confuſion and Conſolidation of the Property with 
the Annualrent now ceaſed, the ſaid Compriſing of the Property. being ugey=« 
pired, and ſubje& to the Legal Reverſion,and found. now in. e redeemed! and 
extind, wherethrough he Alledged he ought to have the prefexence,and might 
have recourſe to his Right of Annualrent;z whereas. the Conſolidation might 
only have place,if he might bruik the Land as Proprietar, which,now he. could 
not - Notwithſtanding whereof the Lords preferred the. ſecond Compriſer xp 
the Right of the Land, and the Duties thereof, againſt the Tennents,. as (ajd 
is 3 fſcing they Found,that the Annualrenter might Poynd for. t':e Angua 

or Comprile the Property therefore z after which Compriſing he would be pre- 
ferred in the Right to the Lands but as an Annualrenter he cauld not' retain 
Poſlethon of the Land before he -had Compriſed, and 1o the ſecond. Com- 
priſcr might ſeck the Tennents, or Remove ther from the Lands, as ſhe:pleaſ- 
ed; neither was it reſpe&ed, where the Annualrenter Alledged, that ifſhe Re- 
moved the Tennents,the Lands might become waſte, and, un-inbabited and ruj- 
nous,whereby he would be prejudged of his Annualrentz which.was Repelled, 
ſcing he mjght Compriſe the Lands thereforezas for all Terms whereof heſhould 
be unpayed. Acor, Cunninghame & Scot, Alter, Stvart, Scot Clerk.. Fid: 9g 
March £630. Alexander Auld, 15 July 1629. Sir Jobn Hamilion, N 


Wright contra Wright, March 2, 1630. 
TY Homas Wright in Leith having Purſued Jewes Wright, for the-price- of. a 
Ship pertaining to him, and which the Defender, had. fold for a price 
within: the juſt avail,the Ship being only Diſponed bythe Purſer to him upon 
truſt z- This $ummons being referred to the Defenders Oathy' and he Summen- 
ed and holden as confeſt for not Compearance, and Decreet given againſt him 
for the price of the Ship Libelledz whereupon the Defender, who was not with- 
inthe Countrey when he was Summoned to give his Oath, raiſing Summoys ay his 
home-coming,which was divers years after the Sentence,and deſiring yo be Re- 
panes and his Oath to be received, ſeing that Citation was only-Rxecyte: againſt 
im upon 60 days, he being then in Muſcovia, whereby-the Citation could: not 
cometo.his knowledge,and thereby could not be called-contuaax; it were great 
rigour that a Decreet ſhould ſtand againſt him for'ſo great, a-Sum, abaye bys 
value, and exceeding the worth of the Ship 3 ſpecially. ſeing the Ship —_—_— 
m. the hands of the fame Parties Creditor, 297. Robert Montejth, who the 
tame to another perſon, with expreſs conſent of the ſaid Thoapas.# right ang-the 
price recovered therefore was converted to his own uſe, vis, for pynſne 
| Rrr 1s 


his Debts : And the Party Alledging,that this would invertghe inviolable Pra- 
Gick,if Parties ſhould beReponed againſt fuch Decreets, for being out of the 
Countrey when they were Cited; for ſuch Sentences areals Jawful,as if the Par. 
ty had been Cited within the Countrey, they-being/abſcnt for their own privat 
Negotiations and if either the Party bolden as confeſt ſo Decerned ſhould die, 
or that Execution ſhould follow thereupon, it were a dangerous preparativeto 
make ſuch-Sentences to fall, bur ſpecially in this caſe, where, after the Parties Ci- 
tation to give his Oath, hisProcurator Compeared,and obtained diversJong Dy. 
ets Aſſigned to Exhibite him,which depended more than a year,in which tice he 
tmight conveniently have advertiſed him, or craved Commiſſion to the Judges, 
where he was to take his Oath, if there had been reaſon for granting the ſame, 
Notwithſtanding whereofthe Lords Found, that he ought to be Reponed, and 
reſtored him to the giving ot his Oath, ſpecially ſeing nothing had followed y. 
pon the Decreet,and ſeing it was confeſt by Thowas Wright, that he had conſent. 
edto the poſterior Alienation of the Ship,and that the price was given to his Cre. 
ditors. Actor, Nicolſon. Alter. Mowat, (3ibſon Clerk. 


x Lo, Lorn contra L, Panholls, March 3. 1630, 
"A Purſuir being made by the Donatar to the Earl of Agile his Liferent-Ef. 
cheat againſt Graham of Panholls,Yaſlal to the Earl of Argile,before the 
Earl of Argile and Lord Zorns Baron Baillie, tor Payment of the Feu-duties con» 
tained in his Charter of the Lands of Pa»hol{s, bolden of the Earl of Argile diver 
years by-paſt ; which being defied to be Advocat upon this Realon, becauſe he 
was Infeft in his Lands c#m cariis,%c, whereby he was not obliged to Compext 
in his Superiors Court,being by that Clauſe exeemed therefrom : This Reaſon 


was not Suſtained, for the Lords Found, that the Vaſlal, albeic Inteft cum curih, 


was not thereby exeemed from his Superiors Courts, but that notwithſtanding 
thereof he was ſubje& to his Courts,and that by that Clauſe he had only Power 
to hold Courts upon his own Tennents of that Ground for his Farms, or for 
"wrong done amongſt themſelves, which alſo was not privative of theOver- Lords 
Jariſdiion, and if the Vaſſal himſelt ſhould do Wrong, or commit Blood, he 
Wight be conveened theretore in his Over-Lords Court, notwithſtanding that 
-he was Infeft cum curics; but the Cauſe was Adyocat, becauſe the Purſuit was 
at the inſtance of the Donatar to the Earl of Argile his Literent, which could 
not be Diſpute before the Lord Zory his Baron Baillie. Acor, M:fer, Alter, 
Fletcker, Gibſon Clerk, Yid, 30 Fannary 1630, Denniſtoun,12 March 1630, 
T, Aberdene, and 22 Fuly 1631, Sir Robert Dowg!as, 


Murray contra Myles, Fodem die, 
ON Myles in Dundee being Infeſt by Couſtoun in a Tenement in Dundee,un- 
der Reverſion Perſonally to himſelt allenarly in his own Lifetime, of 10 
Shilling, ſhortly thereafter Couſffosx uſeth anOrder of Redemption againſt Myles, 
'and Inrents Declarator thereon in his own Litetime,and conſtitutes Robert Mur= 
ray Aﬀſigney to the Order and Summons z and thereafter before Declarator he 


dies, whereupon the Aſſigney,atter Transferring in him as Afigney,Purſues De- 


clarator,and the Defender Alledging,'that the Reverfion being Yerſonal was ex- 
tint, The Lords Repelled the Alledgance,and Suſtained the Declarator Purſu- 
ed by the a_ 3 for the Lords Found, that albeit the Reverfion was only 
Perſonal, yet ſeing he,to whom it was granted, had uſed the Order betore his de- 
ceaſe,and had Intented Summons of Declarator, hisdying betore the Sentence at- 
ter the Order,made not the Order to ceaſe, nor the Reverſion to be extinR, bur 
that ir might be proſecute'lawfully by his Aﬀigney,or by his Heir,if he had not 
made an A fligney,ſeing by the Order he had declared his Will, and thereby had 
Redeemed, and the Sentence was only a Declarator, findiog that the Order = 

| | y 
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by himſelf was good, AQor, Raſſel, Alter, Gibſon Clerk, Fid, 6 Fek, 
1630, Muir, "oP | 
Maxwel of Hifls contra Tennents of Gleſſack, Eodem die, i] 
Axwell Compryſer Purſaing for the Mails and Duties of the Lands Com- 
M pryſed, and the Defenders defending with a Tack Set tor 19 years," to 
begin after the Iſh of a principal ſtanding Tack then nor run our,but Suſpending 
the Entry until a Sum-were payed to the Tackſ-mad by the Serter of the Tack, 
and which was unpayed,and which Tack was clad;with many years Poſſeſſion be- 
fore the Purſuers Compryfing, This Tack was not Found ſufficient to Detend 
againſt this Purſuit for- Mails and Duties, - no more than it would defend againſt 
che Removing, the ſame being Purſued by a fiogular Succeſſor : and ir being Al- 
ledged that the Sum was payed to the Tackſ{-man, (o that the time of the Entry 
had begun, and ſo the Tack was good for the reſt of the 19 years, fince the time 
the Sum was payed, ThisAlledgance was alſo Repelled,becauſe the Payment was 
made fince the Purſuers Compryfing,and fo the Entry of the Tack was conter» 
red in temps indebitum,not having its Entry þefore the Compryling, 


Ritchie contra Paterſon, March 4. 1630» MW. 
Entioned before, Feb, 23- 1630, It being Alledged by the Cautioner for 
the FaRor, that the Purſuer was in 94/4 fide to ſend any Wares out of 
Scotland to Flanders to the FaRor, and thereby to make the Cautioner lyable 
therefore tor the Purſuit was tor the Prices of the Wares ſent to the FaRor by 
the Purſuer,and for which Decreet was given againſt the FaRor before, becauſe 
the ſaid FaQtor was a notour Bankrupt before the ſending away of the ſaid Wares, 
and was ſo known to the Purſuer himſelf; ſo that this being known to him, the 
Cautioner ought not to be anſ{werable to him therefore, This Alledgance of 
the Purſuers knowledge, was Found only probable by Writ, or the Purſuers 
Oath,and not by theſe who were alledged to have intimat and fignified it to the 
Purſuer, betore the ſending away of the Wares, that he was Bankrupt, 


Lord Leſly contra EFodemns die, 

A Spuilzie being Intented, and the Summons Execute debits tempore with- 
| in the Preſcription, viz,within three years after the Commitcting, which 

was committed in amwo 1601 ; and after Citation having layen over, withour 
Continuation, Calling, or Wakening, until the year 1622, at which time it 
was Transferred, and after the Transferring, being Wakened and Called this 
day z and the Defender Alledging that it was Preſcribed, in ſo far as albeit it 
was Intented d:bito tempore, yeteing itlay over twenty two years after the 
Intention, during which ſpace nothing was done therein, both the Parties be- 
ing dead , by that long Intermiſfion it was Preſcribed , ficklike as if it had nor 
been Intented in due time: This Alledgance was Rgpelled, for the Lords 
Found, that the lying over of the Cauſe, being once Intented lawfully, made 
it not fall under Preſcription, Scot Clerk, 7Yid. 26 Fanuary 1622, Hamiltoy 
contra Lo, Sinclar, ws the Caſes there, 


Fowler contra Cant, Gray and La, Lowriflown, March 5, 1630: 
R, Fohn Cant, Alexander Gray and the Lady Lawriſtoun being Complain. 
ed upon in adouble Poyndde, raiſed by Alexander Fowler Tennentin * 
Lowriftoun,who was diſtreſt by both Parties for his FatrmsCropt 1629, Mr. Fohn 
Cant claiming them as being Infeft in the Land,and ſo as dowinws fund x; likes 
he had Arreſted the ſame in 0ober, before the Terms of Payment, and the Lady 
and Gray (who concurred claiming them) becauſe Mr,Fohn Cant had Ser aBack- 
Tack to Sir Alexander Nepier,who gave hirh that Hererable Right, for Paymenc 
of a Silver Duty,and which Sir 4/exander had given a Fatory to the Lady his 
Wite to Intromet with the ie arg Diſpoge thereupon  likeas (the ha yp 
| 2%. as _—_ > 
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the Farms the years libelled to the ſaid 4lexanderGray,who had payed her there. 
fore, and the ſaid Fowler the Tennent had given ar her cefite his Bond to the 
ſaid Alexander Gray, for delivery of the 'V iQtual to him, w Gray Alledg. 
ed he had Right to the ſaid Y ictual,ſeing his Bond preceeded the Arteſtment, 
uſed by Mr, Fohn Cant, The Lords Found, that the Farms of the Land were ly. 
able to the Heretor, notwithſtanding of the Back- tack Set by him,end notwith. 
Aanding of the Tennenrs Bond,given-to Gray who bought the ſane; tor they 
Found, that by the granting of a Back- rack tor Payment ot a Sitver- Duty 'to the 
Granter of his Right,ar the time of the acquiring of his Right, the Heretor Set. 
ter of the Tack was not denuded of the Right, which he:asMaſter of the Ground 
had to the Fruits of the Ground,but thar the ſame remained ever Hypothecat 
to-him for the ſaid Back- Tack-Duty,until he were payed thereof,and that he 
might take himſelf to the' Ground, and to the Poſfefors rhereo#, or any Inrrg. 
mectors with the Fruits of the ſame, for Paymenr ot the ſaid Duty, which he 
might lawlully do, albeit he had never diſcuſt his own Tackiman, nor had ever 
charged him therefore,and the Creditor'who had received the Tennears Bond, 
was Found to have no Right thereto, Actor. Stuart. Alter, Scot Clerk, 
Vid. 3 Faly 1630, Cochramcontra Hamilton, 26 Feb, 1631, L.Garthland. 2: 
Nov, 1633, Warnock contra Anderſon; 


' E, Wieton contra B, Caſſils, EFodem die, 
N a ReduQiion and Improbation for Produftion of Writs of the Lands of 
Lenie, madeto the Eatl of Caſſi/s! Predeceſlors, by the Earl of Wrgtonn his 
Father, Goodfir, or other Predeceffors, ro whom he might be Heir, or by his 
Gododfirs Brother, who had Dſponed theſe Lands to his Goodfir, It being que. 
ſtionedin this Cauſe, itthe Detender ſhould be holden firſt to Froeuce, or it the 
Purſaer ſhould crave Production 'betore he inftructed,whether his Goodfirs Bro- 
ther had Diſponed theſe Lands to his Good fir, and ficklike where the Btother 
was Infeft in theſe Lands,” ſeing the Defender Alledged, that rhe ſame was his 
Title, which ſhould azte ompi« be Produced, The: Zords Found, that the Pur. 
ſaer ſhould Prove:and Inſtruct-the;fame, betore the Defender ſhould be holden 
to Produce, but Aſſigned the ſame day to the Defender to Produce, which was 
Aſſigned tothe Purlyer to Prove,that after it was-Proven,the Detender might 
inſtantly proJuce thereafter and this Summons craving Production ©! whatſo- 
ever Decreets, obtained by any of the Defenders Predeceſſors, which might at- 
fet the Lands, and eſtabliſhany Rims thereto in.any other perſons, This ge- 
neral Clauſe was Suſtained, albeit the ſame neither boie the ſpecial name of the 
Party, Obtainer of the Sentence, nor againſt whom, nor betote whar Judge, nor 
for what ſpecial Cauſe or Manner of Decreets theſamine were, And it being 
Alledged,thar no Progeſs-ought to be granted for avy Writs,made by the Par- 
ſuers Goodfirs Brother,or his Predeceſſors to the Detenders /Predecefiors of the 
Lands libelled, becauſe no perſon was Summoned torepreſent, as Heir or appear» 
and Heir, the ſaid Brother and Predecefior, who were necelaiy Parties to be 
Summoned, ſeing they behoved to warrand. the Rights made ro the Defenders 
Predeceflors now called for, ſpecially ſeing the Purſyer purſued - not on- that 
Member, as Heir of Blood. to him, but as Heir by Progreſs to his Goodfir, ro 
whom the Brother is alledged to have diſponed the, Lands libelled, andſo.the 
Purſyer was ſingular Succeſſor to his Goodfirs Brother, which Brothers Prede» 
ceflors were alledged to, haye diſponed the Lands to the Defenders Predece(» 
ſors, This Alledgance was Repelled, being contenciouſly, Diſputed, and.there 
was no neceſſity Found to Summon, any, to repreſent. the. ſaid. Brother, ang his 
Predecefſors, which was. Found alike both inthe RedcuRion and Imp: obation,s 
for albeit he were ſubje& in Warrandice, the. Detender may Suit the ſameas:he 
beſt may, but the Purſuer is not holden go Call or Summon any tor = = of 
arrandice 


p<" 
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Warrandice to the Defender,and he blag, Antho to. the Purſuers Predeceſſor, 
he needed not Summon any to repreſent his own Author Ator, Advocatws & 
Stuart, Alter, Nicolſon, Aiton & Neilſon, Gibſon Clerk, Yid.17 Fane 1630, 
betwixt theſe Parties,20 March 1630, Murray contra Mckenzie ,11 Fan,1628, 
E. Marr. Ult, Fan, 1627, L. Lamriftoun, 13 Feb, 1627, La, Borthwick, 


Campbel and Ore contra Salmond, Boden die. "#1 
if Mquhile Joh, Ore being lofett in an Annualrentont of an Houſe in Edinb? 
Receemab!e, and thereafter he Reſigning in his Daught«rs tayours, who 
was Intett w:th Reſervation of her Fathers Literentzthe Father thereafter Toch- 
ers that Daughter with a greater Sum than that Sum, whereon the Annualrent 
was Redeemable,and divers years therea ter,upon Payment made by theGranter 
of the Right. of the Annualient ro the Father, he grants the Right of the An« 
nuairent lawfully Redeemed by the Heretors after the deceaſe of her Father, 
the Daughter and her Husband Purſuing ro Poynd the Ground for that An- 
nualrent,by vertue of the ſaid Seafin,paſt upon the Fathers Reſignation, and 
the Detencer opponing the Fathers Renunciation, and the Fathers giving of a 
oreater Sum to the Daughter in Tocker with her Husband, who Purſued, The 
Lords Repelled the Alledgance, and Suſtained the Purſuit, for the Father being 
denuded ot the Heretable Right of the Annualrent, with Reſervation only of his 
own Liferenc,It was Found, that he could not Prejudge the Heretor thereby, 
albeic the Right made to his Daughter was under | Ra to himſelf of 40 
Shilling,the ſame nor being Redeemed by him, and albeit upon his Death-bed 
he Willed that Right made to his Dauvhter ro be Cancelled, which was not re- 
—_— t being habilis modus,and the Contra of Marriage bearing, the To- 
cher- —_— had neither 1elaticn to this 4annualrent,nor to any Proviſion made b 
her Father,but had relation to her Portion tallen by her Mother,which ſhe Diſ- 
charged. Gibſon Clerk, 


The Laird of Caskibey Supplicant,- March 6, 1630, 
Supplicarion given .n by the Laird of Caskiben, Craving,that no Warrant 
might be granted by the Lords to diſcharge Brieves out of the Chancella- 
ry,diredt ro the Baillies ot the Cannongate,tor Serving of him betore them,gene- 
ral Heir to one ot his antient Predecefſors,. viz, the L, of Dalgetie , the Lords 
coubting hereupon amongſt themſelves, Found, that Brieves for Serving of any 
Party general Heir to their Predecefiors, m;ght be Served before any Judge 
* within the Kingdom, to whom the Brieves were direed out of the Chancella- 
ry, and that that Judge ( whoſoever had Juriſdition ) might proceed in theſe 
ares Selvices, the ſame not being ſpecial Services to Land, and that t'is 
ath been the uſual Cuſtom betore, albeit neither the Imperrator of the Brieves, 
nor his Predeceflor, to whom he was to be Served general Heir, did ever dwell 
or remain within that Judges Juriſdi@tion, 
Barclay contra Binnie, Fotm die. | aft 
Lexander Barclay charging William Binnie, and Mr. Robert Livingſtox, or 
A 5co merks conform to their Bond,and they Sufpending, becaule theCharg- 
ers Wite ( he and he keeping an open Change: Houſe ir Edinburgh) had ve- 
ceived als much Beer and Ale in' their Houle'fmce the date'of their: Bond, 
asin Priceextended -tothe'Sum aechaitned, which they referred 2o her 'Oath'of 
verityz and the Charger'Alledging, that this Reaſon ought not tobe admimtedpo 
take away his Regiſtrat Bond-the Debt neither being declared,” nor yet liquid, 
Neither could bis Wites Oath be taker} to his prejadice: The 'Lords neve , 
Found che R-aſon Relevant to be proven'by'the Wifes Oath, i'reſpeRibortvthe 
Debt and the Price-was referred \to-her\Ombawhbereby it would beidectared if 
it was a true Debt, andalſoſhe was to declare the Prices "ni 'whereupomhe 
; Rrr 3 | Lords 
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Lords Found, that the Wife might depone, albeit having an Huſband, ſeing they 
keeped an open for a (x Houſe, and the Wife might receive Ale and Drinking- 


Beer therein as ſhe did before, the Huſband never Difſallowing thereof, 4Ror. 
King, Alter. Gibſon Clerk.. | 
{Whiteford contra . March 9g, 1630. 


R. PValter Whiteford being provided by the Kings Preſentation, to the 
| Benefice of the Sub-Deanry of Glaſgow, and ſeeking Letters conform 
thereto, and to be Anſwered of the Fruits of the Benefice, and ſpecially of the 
Fruits of the Kirks of Calder and Monk-lavd, which were the only two Kirks, 
and the {ole Patrimony of the Benefice, except ſome few Lands, Feued for a 
ſmall Duty, whereof there was no Benefitz Compeared Sir James Clelard, and 
Alledged, that this Preſentation by the King could not be ſuſtained,as a Right, 
whereupon LettersConform ſhould be granted for the Fruits of theſe two Kirks, 
becauſe the Right of Preſentation of theſe two Kirks, was Diſponed long before 
tothe E. of Melroſs,who was Infeft therein by the King's Majeſty. To the which 
Right Mr. Patrick YY akenſhrw, then Sub-Dean and Titular,Conſented,conform 
to the 173 At ot Parliament 1593. Likeas, Sir Jawes, upon the Earl of = 
his Refignation was Infeftin the ſame, and had preſented Perſons to the Kir 
who ought to be inſwered of the Fruits of theſe two Kirks,and not thisPurſuer, 
as Preſented to the Sub- Deanry 3 For heAlledged, that if the Sub-Deanry con- 
fiſted of theſe two Kirks only, as he Alledged it did indeed, when the Earl of 
Melroſs acquired the ſame,vis. after the year 1587.at which time the Kirk. landy 
of the Kingdom wereall Annexed to the Crown, then, his Right of Preſentation 
behoved to extend to the Sub-Deanry, the whole Parts thereof, viz. The two 
Kirks falling under the ſame, @»ia partes integrantes faciunt totum : And if the 
Dignity of the Sub-Deanry Comprehended any other than thefe two Kirks, he 
was content that the Purſuerſhould have the ſame,but for the Fruits of thir two 
Kirks diſponed in Patronage betore,as ſaid is, as preſented to the Sub-Deanry, 
he could not have the ſame, for albeit Chapters and Dignities of Chapter-Kirks 
were Reſtored, yet it was with the exception of Rights of Patronage, and 
other Rights lawfully acquired, and this excepted one was ſo, Ergo, &c. Andthe 
Purſuer contending that the Right of Patronage of thir two Kirks diſponed, as 
faid is, to Sir James Cleland, was not valid in Law,ſcing the ſame being Incorpo- 
rat, and making up the Sub-Deanry, they could not be Diſponed by the King, 
upon the Sub-Deans conſent, except they had been firſt diflolved from the Sub. 
Deanry, orelſe that the Patronage of the Sub-Deanry had been expreſly Diſ- 
poned by the King, for the King had nd Right ever of the Patronage of thir 
two Kirks, as ſeveral Re&tories, but only the Patronage of the Sub-Deanry, 
which comprehended theſe Kitks, ſo that the 172 AR of Parliament 15938 
Anent the Titulars conſent, had no Affinity with the Caſe Lybelled; for that 
AR is only for Patronages of ſeveral Kirks, and ReQories which were at the 
Kings Preſentation before, and theſe Kirks were neyer at the Kings Preſenta- 
tion, And ſo he oy park, that the Right of Patronage could not ſtay Let- 
ters conform, T he Lords Found this Reply Relevant, and that the two In- 
feftments of Patronages of theſe two Kirks, could not hinder Letters Con- 
form ; but that the-Sub-Dean preſented by the King, ought to be anſwered 
of the Fruit of thir two Kirks, and not the Perſons preſented by Sir James 
to the ſaids two Kirks, in reſpe&t the ſame were'not particularly Diſſolved, 
nor Dil-membred from the Benefice of the Sub-Deanry,neither was it Found 
to be ſuſtained, albeit having the Sub-Deans Conſent, and ſo in this Judg- 
ment of Letters Conform,' the ſaids two Heretable Rights were everted. Actor, 
' <Adwcatw. Alter. Nicolſon & Aiton. Gibſon "Clerk. Fid. March 26, 1629 
Colledge of Aberdene. 
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#14 Butter-man in Edinburgh, contra Zuill and Thomas Auld, Eodem die, 
' A ld being Infeft by the Heretor with conſent .of his Wite conjunQ-fiar, _ 

in an Annua)rent out of there Lands, after which the Huſband, who. ) 

was Heretor of the Lands dies, . and the Relia, who was Liferentar .and who 
conſented tothe Infeftment of an Annualrent after ber Huſbands deceale, __ 
ting a Tack of that Land, after which Tack the Ariqualrenter Com riſes . 
from her, and from the Heir of the Heretor, the whole Right of the Land, 2 
for divers years owing of the Annualrent 5 and upon the Com riſing, being... 
Infeft, purſues Removing againlt the ReliQ, and the ſaid Tack(-man, fhere-. 
in the Loyds Found, that the Compriſcr, during the Tack, could not gemove, 
the Tackman, the Tack being Set before the ,D-nunciatis of the .. 
Compriſing, albeit after that the Setter had conſented to the Rightef the Ane... 
nualrenter 3 For the Lords Found the Tack, albeit poſterior to the Annualrent, + 
yet before the Compriſing, was not good to ſtay Poynding of the Ground far; .. 
the Annualrent, but was ſufficient to ſtay Removing upon the Compriſing, and + 
it wasnot reſpeRted, what the Compriſer anſwered, that the Compriling ought, ; 
to be drawn back to his own Cauſe, viz. The time of the Infeftment of the. .- 
Annualrent, after which time he Alledged, nothing could be done by the 
Granters thcreof, that might derogat to the Effe& thereof, which was Kepel- _ 
led; neither was it reſpected what he Replyed, that the Ground might become. 
unanſwerable to pay the Annualrent, and ſo the Houſe becoming ruinous, he 
might effeRually Compriſe the Property therefore, wherein as the Author of 
the Annualrent could not Imped the Removing, no more could the Tack(- 
man qui habet cauſam ab eo, which was alſo Repclled, Gibſon Clerk. Yid. Feb. 
27, 1630, Helen Scarlet, at the end of that Deciſion, 


Grierſon contra Gordon of Troquben, March 10. 1630, E 
N an Order of Redemption, the Defender quarrelling the Inſtrument of. . 
Confignation , Becauſe it bore not, That the Money nas nymbered-and. told,... 
before it ms conſigned, as all ſuch Inſtruments bears z and therefore Alledged, , 
that the Order ought not to be ſuſtained, ſeing Redewptions -are Strifliſſieg | 
Juris, The Lords Repelled this Alledgance, becauſe the Inſtrument hore, That 
the Redeemer made offer of all and whole, that Sum contained in the Reverſiow, 
and that he conſigned the jame, which Words ( of all and whole) 
The Lords Found Supplied the not Numeration, and for want' of the other 
Words, they would not caſt the Order. Adqor« Alter, Belſbes, Hay Clerk. | 


Doctor Lind(ay contra Town of Edinburgh, Eodem die. | 

He Town of Edmbargh, being Debitor by an Heretable contraR, to 

umquhile Thomas Heriot, in the Sum of 100co pounds, to be payed upon 
Requiſition at three ſeveral Terms, who baving required for the firſt Terms - 

Payment, which was againſt VYbitſunday 1629. and he baving deceaſt before 
the Term, the Doctors Wife, Siſter to the Defun&, his Executrix, . and his : 

Brother as Heir, contending for that firſt Terms Payment, and for. the Pro-. 
fit of the whole Sum, which by the contraRt was not due to be payed before: 
that YVbitſanday, before which the Creditor died, The Lords Found, that: 
the ſaid Sum payable at the firſt Term, viz. 5000 merks became Moveable, -' 
by the ſaid Requiſition,made before the Term,and-in reſpe&t thereof, and that; 
the Creditor died before the ſaid Term, they Found, that the ſame, and fo-:: 
meikle of the Annualrent as effeired tothat Part of the Sum, which was Moves: ; 
_ able, pertained to the Executor of the Defun, and not tohis Heir, and that; 
the reſt of the Annualrent of the xo0c0 pound, albeit. the ſame Annyalrene;: 
was alſo payable atthe ſaid Term, before which. the Creditor died, as faid:is; 
was due to the Heir, and pertained not to the Bxecutor, ſeing the Defundt ſur-': 
vived not the Term, at which he might, have craved it, and fo that his Ex»: 

| rr 4 Ecutor 


was Found alſo due to, the Heir, and Hot ro! XEcutor 3, for the Contrag 
Otdained, that Requiſition for each paxt ſhould be made before the Terms,at 


t to the Tf & the whole Sum, ag 
. | VF. bg the Creditor died before. the 
firſt Term, and thereby the clauſe of the Heretable'Security, contained in the 
cotitta@,* might appear to be no more profitable to the-Heir, for the other 
two Terms, ati for the firſt; the Creditor not living while thatClauſe Wight 
take fe,” and albeit Requiſition was made,by the neceffity of the condition 
Required 'the ContraR, for the firſt Terms Paytnent, that*lnferred tothe 
Executor ! 5 preudkee 'becauſe the Executor might, alſ6 Require” before any 
Term, at which he Required payment, as well as the Heir, Likeas, it might 
a that the Executors had no more Right tothe Annualrents of that 
Part of tht'$im, for which Requiſition was made, thanfor the reſt, becauſe 
the Creditor ſurvived not the Term, whereat he might have craved the An- | 
nualrent chereph, no more than the reſt, of. the Annualrent, ſo'that the Rea- 
ſon'is alike fo all: for the Executors Right is alike for.all qnoad hor, that the. 
Creditor lived not while the Annualrent might have been craved by biraſclf, f 
and fo that. thereby his Right fell to his Executors. | But it was ſo Found, &' 
is above written, becauſe” the Contrat was* very ſtrialy conceived in Here- 
table Terms. "ARor, Lawvtie, Alter, Cunninghame, Gibſon Clerk. Fid, Jar, 
8. 1624. Col. Henderſon and the other Caſes there, Feb, 1241623. Wallace. 


Town of Edinburgh, contra T, Leith, March rx, 1630. 
He Town of Edipburgh, having acquired from the Laird of Reſtalrig 
| Barrofi"qf Leith ih anno 1398; a Writ, or Bond of Servitude, where... 
pes as Barron , 4nd Heretor of Leith, for him, his Heirs and Succeſlors, 
Retiounced in Favours of the Provoſt, Baillies, Council and Community of 
Edinburgh, all” Priviledge of Girnilling of ViRual in Leith, or Baking, or 
keeping bf Booths for, Selling of Wares within , Zeith,or holding of Mercats ; 
Which Evident ing Confirmed by King, Japves, and Ratificd in Parliament, 
1631: And Leith heing Charged theteon, to Defiſt conform theijeto ; and 
they Suſpending, that Writ could not be found a Servitude, which. was Real 
to affe(t their x wa wherein they were Infcft, with all, Priviledges and 
Liberties bearing #0 Servitude. And if it ſhould be Found Obligator, it 
was only againſtthe Maker, and bis Heirs, and could-not ftrick againſt them, 
who were finguli Succefſors, to the Rights of their Dwelling-Houſes and Te. 
nements, whereon they had duilded Kills, Cobles, Bake-Houſes, Brew-Houſ. 
es;/-and all 'other Eaſements,' meet for their Calling 3 and which they had uſed 
thirTen orT welve ſcore years by- paſt, withoutInterruption,in full Liberty, with- 
out Claim of atly fuchPriviledge,or Servitude by theTown of Edinburgh,ſo that 
if it" were/a Servitude Real, as it is denyed, yet by theſe Tenſcore years Deſue- 
tude, and by" the'contrair uſing'of the Liberty of Baking, Brewing, Girnilling 
of:Corus,' ec. 'but Interruption ; the'Servitude, if any bad been, was Pre. 
ſcribed; and alſo that they'were Infeft in their ſeveral Lands, with all Liber. 
ties, by the Town of Edinburgh themſelves fince that Alledged Servitnde, 
making no Reſervation thereof, in theif [nfefrments, and that not only fince 
the Servitude, but alſo fince the time whereat they Acquired from the Laird 
ob Reſtalrig, tht Superiority of Leith, by the which Acquiring of the Superiori-' 
tyz{ince the Servitude,the Servicude was iti effe& confounded with the Superi. 
orityy/ and the Inhabitat of Zeb, having Acquired Right of thir Lands from 
the Town of Edinburgh, fines their Purchaſing of the Superiority, thereby 
the'Servitade'was'extinguiſhed, and could' not affe& their Land 7 *Attour, 
219. þ 21 98 It 


- 


UMI 


The Decifions of the Lords of Seffion, 1630. 505 


It wouJd not be reput a Servitude, becauſe it tended notto the wee), nor for 
theGood of anyPrediumDominans, without which noServitude can inLayw affet 
Fradium Servians, and this kind of Servitude is againſt the Law of nature, 
and all common Law and Equity, to Prohibit the Indwellers at fo publick 
a Place, the chiet Port of the Kingdom, and where the greateſt con- 
curſe of the King'sSubjeQs are to uſe this Lawful Trade of buying of Vitual, 
andSelling to thcLeidges,and tended toProhibit all Barrons, Lords and Gentle- 
men of the Countrey, to have any diſpatch of their Vicual in Lez#h, where 


- there is, and ever has been greateft diſpatch; for if the Indwellers in Leith 


may not Girnel Victual, it isalike to prohibit them to Buy and Sell, which 
has been ever their calling:For when it is bought, they may not lay it up in 
Gunel's, and the prohibition of Girnelling ought only to be extended to ſuch 
Girnelling, as is done to keep Viciual to any Dearth, from which they were 
content tobe Prohibi:ed, and if any other Girnelling ſhould be Prohibit to 
them, ard the only Power thereof Found to pertain to Edinburgh, it 
would tend to make a Monopoly, and to force the Gentry to Sell theit Vid. 
all at what Prices Edirburgh pleaſed, The Loyds, afterthat the Town of Eain- 
burgh had declared,that they were content that this Writ and Prohibition ſhould 
not fo extend, but that the Indwellers in Zeith might Set their houſes, for Gir- 
nels to Gentlemen, and all the Leidges,and that the whole Subjects, EXCEPt 
Lenh, might Girne] Victualin Leith as they pleaſed; and alſo that the Indwel- 
lers in Lenhb might Buy and Sell, and Girnel Victual, and bake Bread all for 
their own uſe, but no further to Block and Sc11 again, after they had Girnel- 
led the ſame,without licence of Edi-burgh, Found the ſaid Servitude to beRea), 
and not to be Perſonal only, bur that it affeted all the Houſes in Leith, diſ- 
poned fince the ſaid Servitude. And Found the ſame lawtul, notwithſtanding 
of all the above-written Reaſons,in reſpe& the ſame was bothConfirmed by the 
King, and Ratified in Parliament, which being ſo Corroborat, and that it was 
now queſtioned, & agitat within the years appointed by the AR of Parliament 
1621. Anent Preſcription ( which took away the. Preſcription of the Civil 
Lw)and therefore Found the Letters Orderly proceeded ; But the Lords de- 
clared, that when any AQtion ſhould be purſued by ReduQtion againſt Leith, for 
any Fat or Deed,done againſt that Prohibition of the Servitude, and againſt 
this Sentence,that they would conſider thereof,if it mightImport aContraveening 


of the ſaid Prohibition, and would Judge thereof, according to the quality of 


the Fat and Deed, and the Extent thereof, if it canie'under this Prohibition: 
Item, In this Proceſs, it was Found, -that a Servitude ſo conſtitute, nei- 
ther needed any Keddendo to be expreſt in the Writ,whereby it was Conſtitur, 
neither needed Safin, and being of the Date 1398. . Found it not null for 
want of Witneſſes in that time, being Sealed and Subſcribed by the Party, 
and when there was no uſe of Witneſſes, AQtor. Advocatus, Nicolſon, Stuart, & Bel- 
ſhes. Alter. Mowat & Craig.Gibſon Clerk. For this Queſtjon,Yid.1.S; quando\.Cun 
in domo ff.Si ſervitwsuindicetar,qui Q, ſic loqutitur de Jervitnte,qua probibetur quisha- 
bere aliquid firum wel poſutum in loco wel fundo ſuo, invito Domino, Jtees, vid, |. 
þ quis. uit. de paGis inter empt% &» debit. compoſit. Tit, 54. Lib, 4- C.. Yua lege 
late conflituitur pau valere, quo venditor funds paciſcitur cum emptore,- ne liceat 
em}1ors monumentuns conſtituere in fundo vendito, vel alio modo, humano Juri enm 
ex1mere, & vide gloſſam ad hanc legem 5 vide etiam |, vtnditor, 50», communia 
Pr adior: que lex dicit, patums a venditore, is venditione faFum, ne liceat emptori 
Piſcari in illa parte Maris, tenere emptorem &+ jucceſſores ej in ills fundo © ubi 
-Bartol.&c, Scyibunt quod waleat iſta conventio,ut obligeris tuC- ſucceſſores tui,non au. 
lem wt fit aliqua ſervitus, cnm non ſit pradium dominans ; unde ſe tu promittis 
aliquid te faturum wel non fa@urum in publico, per quod uſus aliorum on impedis< 
tur, ſed tnws tantum, iſiud pattum v_ Vid, 4 Feb.1630, inter eoſdemt, = 
S 


E; Loch- 
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L. Lochmabony contra Rollock, Eodem die. 
He Lords having ex officio, for their better information and tryal of the 
Cauſe betwixt the Parties, Ordained ſome Witneſles to be Examin. 
ed, Found, that albeit the faid Witneſſes might be declined in Law from 
being Witneſſes againſtthe Party,who opponed to the receiving of them, yet 
that they ought to bereceived, but Declared,that in the adviſing of the Cauſe, 
they would not only conſider of their Declaration, but alſo, that they were 
ſach perſons as in Law were declinable. Hay Clerk. 


Scongall contra Dowglaſs, eMarch 12. 1630: 

Lexander $cougall having recovered Decreet againſt Alexander Dowglaſ; & 
A Margaret Inglis his Spouſe, for the Sum of 2 $8 pounds,for theprice of Wares 
Conteſt to be received by her upon her Oath, being referred thereto, and alſo 
her Husband holden as confeſt thereon; and ſhe being charged to pay af. 
ter her Huſbands deceaſe, and Suſpending, the Lords Found, that that Des 
creet, albeit given againſt her ſelt, and for Gear conteſt to be received by her 
ſelf, and albeit the Sum was ſo ſmall, yet being recovered againſt her and her 
Huſband, and ſhe having a Huſband at the Receipt of the Goods, ought to 
be Execute againſt her Husbands Heirs and Executors, and not againſt her ſelf, 
and therefore Suſpended the Charges againſt her. Gib/on Clerk. Yid.20 Noven, 
1630. Ratherford contra Halcro, 


Somervell contra L.Drum, Eodem die, 

© yon Father being Inteft in an Annualrent out of Somerve of Drum 

Fathers Land, to be holden of him and his Heirs Blenſh for payment of a 
Penny; and the Charges being Execute upon the Retour, as Heir to his Fa- 
ther, to enter him thereinz and being Suſpended by the Superior, that he 
could not receive him, while he payed id qued jure fucere tenetur, as his Retour 
bears; which he Alledged to be two years Duty of the Annualrgnt it (clf, (e 
ing it had no otherextent,in reſpeR the extent of the Retour bore,quod ſeipſum 
valet, being an Annualrent out of the Lands, and therefore that the Superi- 
or ought to have the double of the Retoureqd Duty, at the Entryot the Vaſ 
fal, which was two years Duty of the Annualrent. This Reaſon was not fu- 
ſtained, for the Lords Found, that for the Entry of the Vaſlil, neither one nor 
two years Duty could be craved by the Superior, but only the Blen(h-Duty 
of the Reddendo,therefore the Letters were Found orderly proceeded. ARor, 
Nicol/on. Alter. Hay Clerk, Yid. 3 February 1631. Thowas Ogrie, 23 
March 1631, Somervel, 23 January 1630+ Peebles: 


Biſhop of Aberdene contra his Vaſlals, Eodem die. 

"1-8 Biſhop of Aberder*s Baillie having Un-lawed ſome of the Vaſſals of 
the Biſhoprick, for not Compearing to Anſwer in the Biſhops Head- 
Courts 3 And ſome of the VaſſalsSuſpending the Charges Execute for payment 
| of theſe Un-laws, up»n this reaſon, that they were Inteft ja the Lands in Feu 
cum curiis, and for payment of a Feu-duty nemive Feudifirme, and there- 
by were not ſubje& toanſwer at his Head-Courts, The Zords Found, thyt 
Feuars, who were Infeft for payment ofa Feu»duty nomine Feudifirme, tor their 
Lands pro omni alio onere, were not ſubje& to compear in their Over-Loxds 
Head-Courts, they not being Cited, nor Warned thereto, and ſo for their 
' noc compearance that they could not be Un-lawed: Forthe Lerds Found,that 

Vaſſa]s holding their Lands by Ward. holding, by the pature of that holdi 
are holden, and obliged boc ipſo to.appear in their Superiors Head- Courts,with- 
out any Warning or Citation, whereas the Vaſlals by Few or Blenſh-holdiog, 
by the nature ofihar kind ot holding ( exceptir be otherways provided by the 
Tenor of their Infeftments )are not oþliged tg compear at the Superigrs Head- 
Courts, nor at no- other Courts, except vpn. particular Ciuatian ny 
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made to.them, in caſes where they ought to compear to anſwer there; In 
which caſes being ſo cited, their Infeftments do not always exeem them from 
their Over-lords Jurisdigion, Gibſon Clerk. Yid, 3 March 1630, Lo. Lorn, 
& 22 July 1631. Sir Robert Dowglaſs contra Kellie, 


Sempil/ contra Mcniſh and Dolze, eMarth 17. 1630. 

Ne M<riſh, Son to umquhile Robert M*niſh, ard Agnes Dobie his Re- 
lit, Exccutors Confirmed to the ſaid umquhile Robert, having obtain- 
ed Decrect againſt Joby Sempil/, tora Sum owing by him ro the DefunR; and 
he Suſpending upon payment made to Miſh, one of the Execators, and pro 
ducing his Acquittance thereon ; and the Relit who was Coeexecutor, and 
had obtained the Sentence with the other, Alledging, that that Diſcharge 
would only liberat the Suſpender of the one half of the Sum,and that the other 
half was yet reſting to her, ſeing the one Executor could not Diſcharge but 
his own partz And the Suſpender Alledging,that the Acquittance,albeit grant + 
ed only by one of the two Executors, yet ought to liberat him of the whole 
Debt, ſeing he had payed,and might pay the whole Debt to any one of them, 
and he necded 1iot tobetroubld in ſecking them both, and to pay a part to 
ilk one cf them, but they ought to compt amongſt themſelves anent their Re- 
ceipts, and the Executors and the Debitors ought not be troubled with any 
thing, which was betwixt themz for 11k one of them having found Caution in 
the Teſtument, thereby the Debitors ought to be found # tuto, and that they 
might lawfully pay the whole to any of them. The Lords Found, that ſeing 
two were Confirmed Exccutors, that payment might be made to the one only, 
of the equal half of this Debt,and would not ſuſtain the Diſcharge,given by one 
of the two Executcrs, for the whole Sum, but only to liberat ot the half; and 
the rather this was found, ſcing the Decreet for the Debt was recovered at 
both their inſtances, and Decerned payment to be made to them, not bearing 
conjunly and jeverally : And it being further Alledged, that the Diſcharge 

ſhould not liberat for that Executors own half, who gave the Diſtharge, ſein 
he was [nterdyted forjuſt cauſes, and which InterdiQion, with the Publica- 
tion therect,was inſtantly verified. This was not received hoc loco. by way of Ex- 
ception and Suſpenſion, but reſerved by way of ReduCtion proxt de jure. Ator, 
Mowat, Alter, Lawtie.Scot Clerk. Vid, March 24. 1630.Betwixt the ſame Parties, 


Horſelurgh contra Frank, March 18. 1630, 

Rark vpon his Infeftment having obtained Decreet againſt the Poſſeſſors 
FE of a Tenement in Peebles, for payment of the Maills thereof to him of 
the year 1627. In the which Decreet the Laird of Horſebwrgh Compearing, and 
admitted for his Intereſt, proponed Detences, which were diſcuſt, and Sen- 
tence given,he Compearing; And this Decreet being Suſpended upon double 
Poynding againſt the Obtainer, and the Laird of Horſeburgh who proponed 
other Detences, and produced other Rights to the Lands,than theſe which were 
proponed and produced for him in that other Proceſs, and the other Party 
opponing his Decreet given againſt bim Compearing 3 the Lords Found,in re- 
ſpe& of the foreſaid Decreet given againſt him compearing, at the which time 
the Dcfences upon the Kight now produced, were then competent, and were 
not then proponed ; therefore being then competent and omitted, that it 
ought not now to be received 3 therefore gepelled the ſame, and Ordained 
the Obrainer of the Se: tence to be anſwered and obeyed. Actor, Alter. 
Burnet Major. Hay Clerk. Fid, 20 Decemb. 1622. Knox, and the other caſes 

there. 19 March 1628. Lamb contra Blaikburn, 28 Feb. 1628. Glen. 


| La. Maxwel! contra her Tennents, Eodeme die. | 
þ a Removing Lady Maxwel/contra her Tennents, ſhe being Served, and 
upon a Þrecept of the Macers oſre whom ſhe was Served, being bow: 

Sil2 | ne 
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ned to her Terce,produced the Inſtrument of Kenning for her Title ; and the 
Mr. of Tefter's Son, who upon Compriſing from the Heretor was Infeft by pub. 
lick Infeftment in the Land, and by vertue thereof divers years in Poſleſfſion, 
being Alledged to be a neceſſarParty, who was not Warned nor Summoned, 
as he ought to have been to this Purſuit 3 and alſo it being Alledged,that the 
Kenning, without produRion of the Service, could not bea Title to the Pux- 
ſuer for this Purſuit. The Alledgances were Repelled, and the Kenning Found 
enough to inſtru this Purſuit asa Seafin, without neceſſity of the Charter or 
Warrand thereof 3 and that there was no neceſlity to produce the Service, or 
to Warn the Compriſer, albeit Infeft and in Poſſeſſion, no more than there 
was neceſſity to Warn the Earl of Nithſdate Heretor, from whom the Lands 
were Compriſed, who was the Heir, or appearand Heir of her Husband, b 
whoſe deceaſe ſhe hath right to her Terce. Actor, Nowglaſs, Alter, Sharp, Hay 
Clerks Yid:15 March 1632. ReliQt of Peitch of Dawick, 


Laird Haddo contraL. Ludquhairn, Eodem die. 

. Haddo a Minor within 21 years having obtained Decreet againſt Zyd- 
| quhairn his Curator ſine quo non, durante Curatela, and without concourſe 
of any other Curator, for delivery of the Writs of his Lands to him 3 and Lyd, 
quhairn Suſpending,that during his Office he could nor be compelled to deli- 
verthe ſame, eſpecially ſeing the Writs were all Exhibite before the Lords, 
and that they were in cuſtody in the Lords Clerks hands and that the Office 
of Curatory wasnot yet expired, and that there were Attions of Tutor-compts 
binc indedepending betwixt them, before the ending whereof the Evidents 
could not be given up to the Minor, for they behoved to be alſo patent for in. 
ſtruQiing the Articles of the Account. The Lords Found, that in reſpeR thir 
Writs wereconſigned in their Clerks hands, and that the Office of Curatory 
was not yet expired, that the Curator coulq not be compelled in Law to de- 
liver the Writs to his Minor, but that they ought to remain there while the 
Minor was Major, whereby the Curator might have a valid Diſcharge there- 
on, which he could not lawfully now give, and would not ſupply it by Cau- 
tion : And becauſe the Minor deſired, that he might have up the Evidents of 
ſuch of his Lands as he held by other holding than Ward, whereby he might 
obtain himſelf Entered and Infeft in the ſame,and ſo eſchew the danger of Nog- 
entry. The Lords Found ( albeit the Curator and his Cautioner were lyable 
for theſe dangers tothe Minor ) yet to eſchew ſuch prejudice to the Minor, and 
that he might not be put to ſuch Aion, that he might borrow, and take up- 
on truſt from the Clerk any of his Writs whereof he had uſe, and which he 
would defire for that effe&,upon good ſecurity to the Clerk,to re-deliver the 
ſame to him again,at the day unto the which they ſhould be borrowed. This 
was done toeſchew the Minors prejudice 3 but in Legal manner they Found 
by Proceſs,that the Minor could not crave them, the Curator not being Kre- 
moved, nor purſued as ſuſpe& 3 for the Minor had diverted from his Curator 
foreſaid, and was Married without the Curators advice, whereby they agreed 
not in their buſineſs, Ator. Nicolſon & Howat. Alter. Stuart & Burnet Minor. 
Gibſon Clerk. Fid, 29 March 1631, L. Haddo: 23 July 1629, betwixt theſe 


fame Parties, 
A Woman being madeAfligney by her own Son Patrick Dalgarno,to certain 
Debts adebted by umquhile Forbes of Byth her own Son alſo by another 
Marriage,to divers hisCreditors,which Creditors had made the ſaid Patrick Dal- 
gerno her CedentAſligney thereto;and ſhe purſuing Regiſtrationof theſe Bonds 
aguialt the Heir of the ſaid umquhile Forbes of Fi th Debitor thereof, where- 
in the Defender Compearing, this Defence was found Relevant by the Lords, 
to 


Dalgarno contra Forbes of Byth, Eodem die. 


UMI 
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to top the Regiſtration againſt the Heir of the-DefunQ, at the inſtance ofthis 
Aſligney conſtitute by the Son, who was made Afﬀiigney 'by the Creditors, 

becauſe #t was offered to be proven,that the Aſlipney . Dalgarno was Executor 

decerned to the Defun& Debitor; which Defunas Teſtament being Confirm- 

ed, the free Gear thereof amounted to greater Sums than would fatisfie the 

forefard Debts, whereto he was Aſſigned by the Creditors 3 and he being Exe- 
cytor, and the Teſtament cuntaining more free Gear than would fatisfie the 
Debts acclaimed, and being Confirmed, and he Decerned Executor before the 
acquiring of the 4{ligration from the Creditors 3 the ſaid Aſſignation made by” 
themto him, muſt of neceſſity be converted for the well ofthe Defun&ts Heir, 

whom in Law the Executor 1s obliged to relieve of the DefunRs Debt, fo far as 

the free Gear of the Teſtament extends to, and no other Afiignation can be 
made by him to any other Aſligney, which might prejudge the Heir of that re« 

lief, which the Purſgers Cedent, being Executor, was obliged to give him of 
the Defunas Debt, by-the Defunas Moveables. This Alledgance was found 

relevant againſt this Purſuer, albeit ſhe anſwered, that ſhe was a ſingular Suc- 

ceflor, and that her Cedent was anſwerable, and had found Caution in the Te- 

ſtament, and the Defender might conveen him for any thing wherein he was 

obliged in Law, for w hich this Purſuer could not be lyable 3 for he might Al. 
ledge, that the free Gear was otherways exhauſted, or that after diligence, 
the Gear of the 1e<ſtzament was not recoverable, which ſhe could not know, 

and was not competent to her to Alledge 3 notwithſtanding whereof 
the Alledgance was found Relevant to meet this Aſſigney, as it would have 
met the Executor, who was Cedent, and the firſt Aſl:;gney conſtitute as ſaid is. 
AQtor.Faird, Alter. Lexrmonth. Gibſon Clerk. Vid. infra, Hart contra Hart,& penult 
Fulz 1630. L. Carno»ſie, where Heretable Debts ſhould be payed by the Heir, 
and the E-xecutor relieved thereof, & contra,the Executorſhould relieve the Heir 
of Moveabic Debts, which differs as appears from this Deciſion, 


Hart contra Hart, Eodem dit, 

Mquhile Mr, Fohn Hart,as Cautioher for Patrick Hart his Son, who was 
| Principal, being obliged in 1000 merks, for which he being diſtreſt 
by the Creditor, he borrows the Sum trom 'Evpham Wilſon and pays the Debr, 
and gives Redeemable Intettment of his Lands to her for her Security; thereaf- 
ter the ſaid Mr. Fohn,who payed the Debt as Cautioner, in his Teſtament 
makes his Son Patrick who was principal Debitor toreſaid his Executor, who 
is confirmed FE xecutor to him, thereafter the Heir of umquhile Mr. Fohn, 
whoſe Lands wete engaged tor the Debt as ſaid is, Purſues Patrick the Principal, 
ro relieve him and his Lands of the foreſaid diſtreſs : In which Proceſs the 
Defender clothing himſelt with the ſaid Executry, the Lords Found that the 
Keir of the Caurioner had no Aion for Reliet againſt the Principal , for al- 
beit his Father the Cautioner,to whom he was Heir, had payed the Debt, and 
that the Payment was made by that Money,for which he gave Heretable In- 
feftment out ot his Lands, yet thereby the Heir had not the Right of that 
Reliet comperent to him, albeit his Lands were burdened therewith z but they 
Found that the Right of that Relief perrained to the Executors of the Cau- 
tioner.and who had the only Intereſt to ſeek the ſame, and conſequently they 
Found, that the ſaid Principal being nominat Executor and Confirmed to the 
Defun&t, who as Cautioner payed the Debt, the ſaid Reliet was Contounced, 
he having RigEr ro ſeek the Reliet,as being Executor,and being the ſame Per- 
ſ{on,wh. ſhoulc make the Reliet,being the Principal,and ſo oblig'd to relieve 
his Cautioner,and ſo he was bothCreditor and Debitor; but as v6 this Relief,al- 
beir the Heir was excluded t1cm the Right thereof, yet the Creditors of we 
Detun@ will have Right thereto againſt the ſaid Executor, or may be ſon 
by the Executor Dative ad ewiſſa, it it be not confirmed in the principal Te- 


Si 3 ſtatnene, 
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ſtament- AQor, Alter, Stuart, Hay Clerk, Yid, 20 Decemb, 16x" 
Menzies: 10 Fuly 1628, Cant contra Edgar, and the Caſes there, 10 Fuly 
1629; Wardlaw contra Wardlaw, Pennlt, Fuly 1630, L,Carnowſie, aud the 
Caſes there, 

Chiſholm contra L, Torſonce, Eodem die, 

N aReduciion of a Poynding Deduced by Pringle of Torſonce of the ſaid 

| Chiſholm his Goods, becauſe the ſame were not lawtully Apptyſed, neither 
at the Head Burgh of the Sheriffdom, nor yet at the Head-Burgh of the Re. 
gality,within the which the Lands lay where the Goods were apprehended,vjz, 
neither at Edinburgh,nor Kirkliftoun,which is the Head-Burgh of the Regality 
of St, Andrews, within which the Lands of the Bailliary of Stow lyes, in which 
Bailliary theſe Goods were Poynded. And the Detender Anſwering for Suſtain. 
ing of his Poynding, that he offered to prove, that the frequent Cuſtom in 
the Country was, that Goods within the Bailliary of Stow, ,were ſtill Poynded 
and Appryſed at the place called which is the place where the 
Goods libelled were Poynded, and no uſe has been to drive Goods to Xirkl;. 
ſown there to be Appryſed, This Exception upon the Cuſtom was Suſtain. 
_ ed to Eleid the Reaſon: for the Zords would not Reduce the Poynding for 
not driving the Goods, ſuch as Kine, and Ews with Lambs to Xirkliftoun, 
being 20 or 24 Milesdiſtant from the place,where the Goods were apprehended, 
and where they were Appryſedy for by that Deed the Goods ſo driven might 
be undervalued, and the Debitors ſelf thereby prejudged g neither was it re- 
ſpeed that the Purſuer OE that Poynding Execute by vertue of the 
Baillie of Stows Precept, migkt be Execute at the place of this Poynding, and 
that that was the uſe & Cuſtom only keeped in ſuch Poyndings,but in Poyndings 
by vertue of the Lords Letters,as this was, the uſe was ever to Excecute them 
at Kirkliſtown z which Reply was not Suſtained here, the Action tending to 
Reduce a Poynding, Deduced for a lawful Debt, whereby to make the Creditor 
a Spuilzier, whereas neither the reaſon bore, nor was there any thing Alledged 
againſt the Debt, for the unlawtulneſs thereof, nor yet to purge the ſame, nor 
that the Goods Poynded were undervalued and Poynded within the worth, or 
for leſs prices, ARor, Alter. Sandilands, Scot Clerk, Fid, 3 Fane 
1630, betwixt theſe Parties. 


Crichton Stabler contra Pirie, March 19, 1630. 

Þ* being Charged to deliver certain Quantities of Straw to Crichton] 

conform to his Bond, and the other Suſpending, becauſe by his Bond 

he was obliged only to deliver the ſame betwixt and May, which was not as 

yet come. And in caſe of Failzie, to pay a penal Liquid Sum, which he was 

content to pay at the day, aud fo he could not be compelled to pay, or deliver 

the Straw. The £ords Found, that the Subjoyning of the foreſaid penal Sum, 

in caſe of not delivery, liberated not the Debitor from fulfilling of that,which 

was Principally Deduced in the Obligation, but that notwithſtanding of the 

Proviſion of the Failzie, he ought to fulfil the Obligation, by and attour the 

paying of the Failzie, but Superceeded the Execution, while the day came, 

Hay Clerk. tg 
Fames Hay of Tour-lands contra L. Auchnames, Eodem die.) 

T was Found,thata Declarator aft Non-entry needed not to abide Continu- 

ation,the Superiors Seaſing being produced of theſe Lands. Hay Clerk Pid, 

March 23.1630.betwixt the ſame Parties. as alſo L. Kilbirny contra Ker, ibidew, 

Byoun contra Mitchel, Eodeme die. | 

'A Decreet before the Sheriffs of Edinburgh was ſuſtained, Decerning a Party 

tO pay to the Owner a Sum of Money yearly, for the uſe of his Work- 
lomes for the Smith-Croft. 

Myrray 


UMI 


JMI 
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| | Murray contra MekenJie of Lochslime, March 20, 1630. his 
Reduttion of a Tack Set by theSub»Tackſman,Purſued by the Principal 
Tackſman againſt him, to whom the Right of that Sub-tack was Tranſ 
terred and Niſponed, no Party being Conveened irithe ſaid ReduQtion, but 
only the {aid Aﬀſigney made thereto. The Lords Found, that the Sub- Tack(- 
mans Keir, or AppearandHeir to repreſent him ( himſelf being dead ) ought 
to be called ro the Reduction of the ſaid Tack 3 and that 1t was not enough, 
to conveen the Aſſigney,who had the only Right to the ſame for that Writ 
being quarrellcd, ſome ought to be called, to Repreſent him whom that Wrie 
concerned, and who was to be preſumed, to know more for ſuſtaining there- 
of, than the Afligney could know; Therefore no Proceſs was Found, while 
his Heir, or Appearnd Heir were Summoned. Hay Clerk, Yid. March. 1630 
F, Wigton contra E. Caſſils, July 9, 1630, Fiber contra Brown, and the Cales 
there cited, 


John Stark contra Thumb, Eodem die. 

Ertain ſpecial Contr. verfies betwixt thir Parties, being particularly ex- 
preſt, and therewith all other Queſtions betwixt them generally, what- 
ſuwcver they were, being ſubmitted 10 Arbiters, who having Decerned, the 
Decreet was quarrelled by way of Suſpenſion as null, becauſe in one Article 
of the Decreet, the Judges had referred the payment of the Taxation, whee= 
ther of the Parties ſhould pay the ſame, to the Judgment of two Lawyers, 
one to be choſen by each Partie, by the which Reference, they not deter- 
mining upon one Article controverted, the whole reſt of theDecreet was null z 
for the Suſpender Alledged, that the Judge not D<ciding in all the Queſti- 
ons, but emitting one to others, which they coul.i not do, after they had ac. 
cepred on them the Deciſion of all, thereby the Decreet is null: for the 
which he Alledged, £, quatem. ff. deReceptis,and the other Party Alledging, 
that the Decreet could not be null in all the Articles, albeit it were yeilded, 
that it were null in that head, becauſe tile per inutile non vitiatyr, eſpecially 
u#bi capita ſi n'entie ſunt ſeparabilia,as in this Cafe, The Lords Found the fore«- 


ſaid Arucle of the Decreet Remitting tothe Lawyers,to Determine on theTax- 


ation,rendered not the whole Decreet null, becauſe though the Civil Law, and 
Reaſon declares ſuch Clauſes to make the whole Decreet null, where any 
Article ſpecified inthe Submiſſion particularly accepted, to be Decided by the 
Arbiters, is not decided, but referred to others, quo caſu nulla eft ſententia; ex- 
cept by the Power of the Submiſſion the Judge has Warrand from the Party, 
ſo to refer the ſame to nthers,& pro hoc facit |,non diſtinguimws32 4, quaſitum eff 
ff. de Receptir, &c. Vid. 1. qualem 19. $. dicere,C+ L.quid tamen 12. ff. eodem.ex qui» 


bus ſcire licet an ſententia lta ſuper quibuſilam rebus compromiſſis, ſuper altis anters 


non lata,ualeat in iis, ſypra quib#s lata eſt, but in this Caſe queſtioned, wiz, a- 
nent the Taxation, it. was not ſpecially Submitted, but mentioned in a Clauſe 
of the Decreet, ſo that the Law militated nor agpioſt the fame; Likeas the 
Party renunced ſimply that Clauſe, and all Intereft and Benefit which he could 
have by vertue of the ſame, or for Relief of any Taxation, fo that 6 
needed no Sentence thereqn, albeit jt had been ſpecially ſet down in the Suk 

million, as it was not, and therefore they Decerned as ſaid is. Gibſon Clerk, 


James Hay of Towr-lands contra L. Auchnames, March 23 1630. | 
T7 Hay being Iafeft in the Lands of Corsbie, and others, by Difpofitivn of 
\J the Earl-of Glexcairn ( the Infettment being of the Superiority, Diſpone 
to him by the Earl of Glencairn Superior thereof ). Purſues Anchnames by hi 
 Donatar,to-hear and ſee theLandFound inNon-entry;and the Defender Alledg- 
- ng3that this:Purſuer as Superior, nor his Novarar, had no Right to' porſue 
theNon-entry Lybelled becauſe that na 7-7 was [nteftin the ſaid Su cies 
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by the Earl of Glencairn, the Defender was Seaſed in the Lands Lybelled, by 
vertue of a Precept dire, and granted to that Effet by the Earl, to and 
in his Favoursz and it being Controverted, betwixt the Parties if the Non- 
entry for all years Interveening, after the Precept given in favours of Ach. 
names , by the Earl of Glencairn, and before the taking of Seafin was purged, 
by granting of the Precept, ſeing the Defender Alledged, that the Seafin oughr 
to be drawn back ad ſuam.cauſam, viz, the Precept granted, as ſaid is, where. 
by he Alledged, that the Superior had paſt from all Non-entry after the 
date thereof, The Lords Found, that the Superiors Precept purged not the 
Non-entry, for all the years Interveening,betore the taking of Seafin by the 
Vaſſal, for only the Seafin, and not the Precept, purges Non-entry, other- 
wiſe the Vallal after the Precept might ly out, to the prejudice of the Superi- 
or, as long as he pleaſes, for no Entry can be but by Sealin 3 But becauſe 
the Vaſſal was Seaſed before the Purſuer was Seaſed in the Superiority, it wag 
queſtioned, if this Right of Non-entry might fall under that Poſterior Seaſin 
for the years Lybelled, which preceeded his ſaid Seafin, or if the Right and + 
Action remained with the Earl of Glencairn, and fo if the ſame pertained tothe 
Purſuer, by vertue of that Poſterior Seafin z and it that Right ſhould extend 
to all the preceeding Caſualties, or only to theſe which ſhould fall after the 
date of the Seaſing Therefore the Lords Ordained the Purſuer, to producethe 
Diſpoſition made to him, of that Superiority whereon the Seafin depended, 
that thereby it might be known, what was comprehended therein. This Cauſe 
being called, July 3. 1632. the Purſuer produced the Diſpoſition made by the 
Earl of Glencairn to him, which extended to all by. gone Calualities preceeding 
that Diſpoſition, which were any ways competent to the Earl of Glencairy of 
before,and ſo that the Earl was denuded thereby, and that the fame pertained 
to James Hay,and thereforeRepelled the Defenders Exception, Likeas Junero, 
1631. In aDeclarator of Non-entry,L.K #birnie contra Ker, |t was | cund,thar 
the Charter grinted by the Superior, albeit for Sums of Money, and O- 
bliging the Superior to warrandice, yet would not ſtay the Non- entry, pur- 
ſued by the Donatar, ſeing there was never Scafin taken thereon in the life- 
time of the Superior,Granter of the Charter,and it was notKeſpefted what the 
Defender Alledged, that the Accident of the Superiors Death, which hinder. 
ed the Seafin, ought not to prejudge the Vaſſal, ſeing the Heir, Giver of the 
Non-entry, and to whoſe uſe it is Purſued by the Donatar, is obliged to war- 
rand the Charter, and will be forced to give him anew Charter, whereupon 
he may be Seaſed. This was Kepelledz For the Party may charge him to En- 
terhim, and 1f he ly Un-entred by the Superiors default, it will have its 
own Conſideration againſt the Non-entry, but not the Default of the Vaſſa], 
if he charge not the Superior to receive him. AGor, 4dwocatus & Lawiie, 
Alter, Stuart & Burnet. Gibſon Clerk, Yid. Deceme. 24: 1642 Lo. Leſlie, 


Mr. William Oliphant contra Earl of Marſhel, Eodem die. 

N a Reduction of a Horning, becauſe he dwelt within another Sheriff-dom, 
viz. Linlithgow, and ſo ſhould have been Denunced at the Mercat-Croſs of 
the Head» Burgh of that Shire, whereas he is Denunced at Edinburgh, within 
the Shire where he then dwelt not, and the Defender offering to prove, in For- 
tification of the Horning, that he dwelt within Edinburgh, at the Mercat-Croſs 
whereof he was Denunced, and ſo Alledged that he ought to be preferred, 
for maintaining of the Writ, it being pro Fiſco. The Lords nevertheleſs Re- 
pelled this Exception, and preferred the Purſuer, in admitting of his Reaſon 
to prove,that he dwelt alib;, which was done, becauſe he offered to prove the 
ſame by Witneſſes, condeſcended upon by him, which were 0-7 exceptione ma- 


Jorez, viz, Barrons, Adyocats,or Miniſters, albeit the Excipient offered to _ 
is 
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his Alledgance, by famous un. ſuſpe& Witneſſes. ARor. Preſens, Alter, Ni- 
colſon & Fletcher. Hay Clerk. Vid. Novem. 9. 1632. Montgomery, 


The Laird of Wardis contra his Creditors, Eodew die 
He L. of Wardis craving Proteſtation againſt a Summons, purſued a- 
| ginſt him by his Creditors, who were Infeft in his Lands of YYVards, 
and which Lands were Evicted by the Earl of Mar, whereupon 7 ar- 
dis had gottenRegreſs againſt L.Balcolmryy therefore the ſaids Creditors craved 
Regreſs to the Lands of Balcolmy, according to their Proportion of their Wodſer, 
againſt which Summons,thisProteſtation was craved,and thePurſuers defiring a 
day to be Aſſigned, at which day their Procurators declared, that they were 
content, that it they Infiſted not at that day, that Abſolvitor ſhould be given 
ſompliciter from that Purſuit, ficklike as if after Proteſtation, they had been 
Summoned to Infiſt with that Certification. The Lords Found, ſeing the 
Purſuers ſelf was not preſent, to'take the day with that Certification, that no 
ſuch day could be taken by, or Aſſigned to Advocats, which might bind their 


Partics, they not being Summoned for that effect. Attor. Start & Aiton, Al- 
ter. Nicotjon & Lawtie, Hay Clerk. 


Murray contra Donatar of Commiſſar of Dunkel's Eſcheat, Eodem die, 
R. Patrick Murray Donatar to the Commiſlar of D#nkef his fingle Ef- 
cheat, after General Declarator purfuing a Specnal, . wherein he craved 
the Corn and Increaſe thereof, growing upon the Lands of pertain- 
ing to the Rebel yearly, of diverſe years, fince his Rebellion, and the Dona- 
tar to the Literent of the ſame Rebel, of theſe Lands conſtitute by the Biſhop 
of Dunkel/, of whom the Rebel held theſe Lands, Compearing, and Alledging, 
that the Sums which theſe Lands u_ worth, and which they uſed to pay be- 


fore the years Lybelled, during the Which years Lybelled, the ſame were La- 
boured by the Rebels (elf, ought to be defalked yearly off the Cropts, and 
ought to be Adjudged tothe Superior, atid to his Donatar, and the King and 
his Donatar had noRight theretoz and that the ſame came not under the frole 
Eſcheatzand the Kings Donatar Alledging, that the ſame fell under ſingle ER 
cheat, and that the Superior had no Kight for the by-gone years acclaimed, 
becauſe the Purſuit was for years of long time by-paſt, during the which ſpace, 
the Superior made no uſe of his Liferent, nor acclaimed the ſame, but ſuffer- 
£d the Rebel to continue in Poſleflion, & facere Fratws ſuos, whereby the 
King had Right thereto, asfingle Eſcheat, and not the Superior, nor his Do- 
natar, who has only obtained the Gift of Liferent in Jar, 1636. ſince his 
Gift fromthe King, ſince which Gift of Liferent he may ſeek the Liferent, and' 
Duties of theſe Lands, for ſubſequent years, bat not for the years by-paſt. 
The Z£ords Found, that the Superior, and his Donatar had only Right to als 
many of the Farms the yearslybelled, ſmce the Rebel was year and day Rebel, 
as the Land was worth, and in uſe before to pay of Farm, and that yeatly, of 
all years as well bygone, as intime coming, and that the King's Donatar had no 
Right thereto, but only tothe reſt of the Cropt, and Increaſe of the Cory, 
each of theſe years , which Increaſe percained to him, and not to the Superiars 
Donatar: and it being Alledged by the Rebel, that the Expences Debwrſed 
upon the Labouring of the Land, Winning, Shearing and Colleding of the 
Corns,expended by the Rebel thereon and alſo the Seed ſowen yearly upon 
the Ground ought ficklike to be-Deduced yearly off the Increaſe acctaimed;: 
and the Purſuer Alledging in the contrair, and ficklike the Rebel A E 
that beſides the forefaid Defalcations, - there ought alſo to be Defalked' off the 
hrſt end of the Cropt, and Fncreaſe of the Grouth of the-Corns yearly, for the 
which he was purſued, the Tiends, Taxation due to theKing fos this Lands, 
and the Feu-Dutie payed to the Superiors of theſe Lands. And the Domrar 


Fett Alledging 
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Alledging, that theſe ought not to be Defalked. The Zords Found all the 
Defalcations reaſonable, 'and- Found that the ſame ſhould be Defalked to the 
Donatar,out of the firſt end off the Corns craved from this Rebel,afterProbati- 
on, and in the end of the Cauſe, except for the Seed of the laſt yearsIncreaſe, 
acclaimed by the Donatar, which ought not to be Deduced that year. Ator, 
Nicolſon & Aiton, Alter, Stwart & Mcgill, Gibſon Clerk. Yid. June 26, 1629, 
Adwvocat contra Excommunicants. 


eMaxwel contra Lord Hderries, March 24. 1630, 

"I Herries being Bound to offe Maxwel, by an Heretable Bond, in a 
,A Sum of Money, and to be payed upon Requiſition, which Requiſition, 
as was expreſly contained in the Bond, ought to be made by the advice of the 
Perſons therein named, and no otherwiſe 3 This -Bond being Compriſed by 
a Creditor of the ſaid Maxwel, who required the Lord Herries to pay him, 
as Compriſer, ſucceeding in the ſaid Maxwels Place and Right, and thereup. 
on the Lord Herries being Charged, who Suſpended upon that Clauſe in the 
Bond,thatrequifition was not made by adviceof theFriends,named in theBond, 
as. ought to have been done, and without which he was not ſubject 1n pay. 
ment. The Lords Found, that ſeing this Bond was Compriſed by the Credi- 
tor of Maxwel; which Compriſer was become Singular Succeſſor to her, that 
he was not ſubje& to that Clauſe, to' make Requiſition, by the conſent of theſe 
Friends, who were adjoyned to the Perſonal Requifition, which might have 
been made by that Creditor, in caſe the Right ofthe Sum had ſubliſted, and 
remained with her; For that Clauſe being ſet down for Perſonal Reſpetts, to 
take away thePower from theWomanzto Diſpone, orUp-lift theSum, without 
the advice of theſe Perſons,could not go out of her own Perſon, to affeR the 
Singular Succeſlor,and to bind him to ſeek theirConcourſe thereto, whereto ſhe 
was tyed; And it was not reſpeRed what the Suſpender anſwered, that the 
Compriſer could not have the Right otherwiſe tranſmitted to him, than his De- 
bitor had the ſame her ſelf, which being ſo affected to herſelf, behoved 
toremain ſoto every one claiming her Right, otherwiſe that condition would 
be Eluſory, and was un-profitably adje&ed:for then ſhe might have made one 
ras. rp thereto, and ſo if the Condition ſhould. not bind every one, who 
ſhould obtain that Right, the Aſſigney, albeit to the Debitors own uſe, might 
fruſtrate the meaning of the Bond,& without the Friends advice,lift up the Sum, 
and thereafter reſtore the ſame to her, to be uſed at her pleaſure, which were 
againſt the Intention of the Bond 3 Attour that Clauſe is not ſimply conceived 
in favours of the Credittix, but it isalſo Introduced in the Debitors Favours, 
who pofſibly would not have given the Bond otherwiſe, but with this expreſs 
Condition, notwithſtanding of all which the Requifition and Charge thereon 
was ſuſtained, but the Execution was delayed to a Term thereafter, againſt 
which the Debitor might provide to pay the Money. Actor. Alter. 
Belſhes: Hay Clerk. Yid, July 12. 1631, Lady Huttonhal. 


Semple contra Dobie, Eodem die, 
| His is mentioned in the 17 of March,1630. where the Payment Alledged 
the whole, and that the other Executrix, who acclaimed her own half of that 
Debt Alledged payed, could not. ſeek- any Part thereof, nor oppone to that 
Diſcharge, becauſe ſhe had Intrometted with her own half of the whole Goods 
and with als much more, as the Debt now payed to the other Executor 
extended to, . which Alledgance was ſuſtained to maintain the ſaid Payment, 
and Diſcharge; and it was not KeſpeRed, what the ſaid Executrix anſwered, 
that this was not pertinenc to this Debitor to Alledge, that an Executor had In- 
trometted with more nor his-own Part,and more than the others: For that was 
proper to the Executors among themſelves tocompt thereon, and which wa. 
: wou 


made to one of the two conjun&tExecutors,was ſuſtained to liberat from 
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would do in their own competent time : But this not being Alledged by 
the Co-Execator, it could not be proponed by the Debitorgwhich was Repel - 
led, and the ſaid Alledgance ſuſtained- For as an Executor may be Conveened 
alone, where there is two, or moe Executors, by the Creditor, for the whole 
Debt, if he have Intromerted with as mach as may pay it, ſo may payment 
be made to on, ef the whole Debt, where the other Fxecutor has Intrometted 
with the like quantity, more than her own Part. Vid, March 17. 1630. be- 
ewixt thir ſame Parties , 


The King and the E., Monteith contra 29, March and Penu!t 1630. 

' A FrerMature Deliberation, andReaſoning amongſt theLords,upon a Letter 
A Exhibit by the Earl of cMonteithto them from theKing'sMajeitzdivers days 
of before; It was at length Found,that thePublication andProclamation of that 
Letter at the Mercat-Croſſes of any Sheriffdom,within the which any Party hav- 
ing Intereſt dwells,whoſe Right _— beQuarrelled by theKing,withoutIntent» 
ing of any Aion againſt any Perſon, or any Particular Citation of any Per- 
ſon, ſhould ſerve to the King, being ſo Publiſhed to the Leidges Generally be- 
fore the 13 years expired, appointed by that A of Preſcription, to Interrupt 
the Preſcription, which might run s 0 the King's Right, appointed by the 
AR of Preſcription, anno 1617, as eftectually, as if Action had been Intented, 
and Execut againſt Particular Perſons, within the ſpace foreſaid, notwith- 
ſtanding that by that AAgIntention of Aion within that ſpace, was appointed 
& required ſpecially to be Execute. Which the Lords by theirOrdinance Found 

was j wack, by this Publication of the King's Letter and Will, whereof 
the Lords allowed, and interponed their Authority thereto, nemrine opponente, 


Chiſholme contra L. Torſonce, June 3: 1630, 

N a Spulzie purſued againſt Tor/once by Chiſholme, an Exception of 
Poynding being proponed, and the Poynding produced, being quarrel« 
led, becauſe 1t was not Execute at the Place of the Regality of Stow, which by 
the Infcftment of that Regality is deſigned,: and appointed, Likeas the Party 
poynded,dwelling,and theGoods being within that Kegality : And the Defend- 
er Duplying, that it has been the continual Cuſtom in all times by-paſt, to Ex< 
ecute Poynding & Compriſing, Deduced againſtParties,and their Goods within 
tharRegality at the Place of at which Place, this Poynding Excepted on was 
Execut,and no ways at that otherPlate defigned in the Infeftment, which Du» 
ply and Fxception, being admitted to Probation,and at the Term Aſſigned to 
Prove, it being queſtioned betwixt the'Parties,and by the Purſuer,who Alledge 
ed that this Duply was only ny) or br by ProduRion of Poyndings 
and Compriſings ſo execut, 'as the Defender Alledged, and that the faid Al- 
ledged Uſe and" Cuſtom could not be proven otherwiſe, by any Witneſles, 
ha tending to Deſtroy, and Change' the Infeftriient, and againſt the Tenor 
thereof; And alſo in effet to make up an'Ad in it ſelf unlawfu),to make it lawful 
by the teſtimony of Witneſſes, which was alike as to prove Poynding by Wit- 
nefſes, The Lords Found , that this Cuſtom to Zxecut Poyndings ard Com- 
prifings at the place excepted on, was probable by Witneſſes, viz. by Meflen- 
gers, executors of ſuch Ads, and by the Witneſſes preſetit with them, the time of 
their executionsz and that there was noneceſlity,to prove'the ſaive by produQi- 
onof Poyndingsand Cotnpriſings execute, becauſe Parties Deducers of Poynd- 
igs,'when they are ſatisfied, will deliver to their Debitots theſe Executions 
ck again, or they will then cancel the ſame, and ſo fiich Writs may probably 
not | be recovered by the: Patty, to prove his 'Duply,” and this was to eſchew 
Spulzie. AQor, Stwert. Alter, Nicolſon, "Scot Clerk,” Yid. March 18. 16360, 
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Viſcount of Stormount contra Mr. William Hunter, Tune x0. 1630, 

N a Purſuit for payment of Rental Bolls of Teinds, being eleided by a Tack, 
I for payment of the Bolls therein containedzand it being Replyed, that fince 
the Tack the Defender had payed other qualities of Victual divers years, than 
the Species contained in the Tack, vis. Wheat, whereas the Duty of the 
Tack was Beer, whereby the Purſuer Alledged, thatthe Dctender had prejudg- 
ed his Tack, either to make it fall, or at leaſt to make him ſubject, during the 
years thereof to run, to pay that ſame quality , and fort of Vicual which he 
has been in uſe to pay the preceeding years, lince the ſaid Tack. This Reply was 
notreſpeRed, but the Exception notwithſtanding thereof was ſuſtained; For 
the Lords Found, that the Tack was not prejudged by the Tackſmans payment 
of other ſorts ot Viaual, than was conditioned by the Tack, the change of 
which quality derogated not tothe Tack, neither did the ſaid payment bind the 
payer, to pay the quality which he payed for any bygone years, or for any years 
of the Tack to run, there being no condition Alledged, that the like payment 
ſhould be made in time coming 3 and ſo the Conceſſion acknowledged by the 
Defender ofthe ſaid change of the quality of bygone years, was notFound ſuth- 
cient,to oblige him to continue in that payment in time comingzbut if the Tackſ. 
man had payeda greater Duty in quantity than his Tack Duty it is common] 
eſtimat to be prejudicial tothe Tacks the ſame being proven by Writ or Oath, 
which wanted not the ſame Scruple:, for the Tackiman may, upon many con- 
ſiderations,pay more than he is obliged by his Tack, and yet have no purpoſe, 
but to keep his Tack in Integrity, as when the Setter may become depauperat, 
or when the Tackſman has made an eafie Purchaſe, or otherwiſe may be moy. 
ed voluntarly,to do more than he can be obliged to doin Law, in which caſe 
it were hard his Tack ſhould fall, for his kind dealing ; But where this is ad- - 
miſſable, it would appear neceſlary to be'Alledged and Proven, that that pay. 
ment of a greater Quantity wzs expreſly conditioned betwixt the Parties to be 
made for the Lands, or Teinds Set in Tack, and conſented to betwixt them, 
and conform thereto, payment was made eo nomine, viz. as for the Duty adebt- 
ed therefore. Actor, Hope, Aiton & Cheap. Alter, Stwart & Ruſſel, Hay Clerk, 


Faivlie contra Fairlie, June 11.-1630, 

'©}5 Fairlie being Heir to her Btother Fairlie, and Richard Maxwell her 

Spouſe, purſues Mr. Patrick Foyreſt as Haver,and Enuphaw King as Maker 
of an Allignation to ſome Obligatians,made by her in favours of the ſaid um 
quhile Fairlie her Son, to whom the Purſuer was Heir, for delivery of thefaid 
Aſsignation, wherein the Defender Haver producing the Afsignation, the Mo- 
ther,who was Maker, Alledged the.$Summons was not Relevant, never pro» 
porting that the ſame was delivered tothe Defuntt in his own time, before his 
deceaſe, or that it was delivered to this Haver,to the Afsigneys behove,nor no 
waysqualifying, that the ſame ever,became the [ſaid Defun&s Evident. This 
Alledgance was Repelled, and the-'Summons and AQion was ſuſtained -and 
found Relevant, bearing, That the 4fsignation produced called for,was made 
in the Defundts favours, and that the ſame was out of the Cedents own hands; 
and was inthe hands of this Defender, , who produced the ſame, who was Fa- 
therin Law to the Aſigney, (the Afsigney baving Married his Daughter) and 
whoſe having the ſame, without any qualification how he ns. the ſame, 


and from whom, was found to be a preſumption that the ſame was become the 

Aſsigneys Evident in reſpe& whereof the Lords Found it not,necellary, to 

Libell or Reply, that the Writ was in the Afsigneys hand at any time before 

his deceaſe, or that the Haver had received it tothe Afsigneys uſe, or to make 

any other qualification or probation,that the Writ had become his Evident in. 

his lifetime, but without any ſuch qualification or probation,except ny upon 
P 


u 
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produdtion of the ſaid Afsignation by the Haver thereof, they Found, that 
the ſame ſhould bedelivered to the Afsigneys Herr, as an Evident proper to 
the Defun&, and ſo now to the Heir. ARor. Stuart & Cunninghame. Alter. 
Nicolſon & Aiton, Gibſon Clerk-Yid.21 Feb,1628, L.Monimuk contra L, Pittarre. 


Mowat contra the Magiſtrats of Striviling, June 12. 1630. 
R. Roger Mowats Charges being Suſpended by the Baillies of S#rz: iling, 
who were Charged by the firit Letters upon Caption, to take one 
Archibald Rebel his Debitor, wherein the Magiſtrats Diſputingy that ſeing 
they had done Diligence to take him, and ſearched for him in the Town, and 
offered to paſs with the Officer, to take him in any part within their Jurisd1- 
Qion wherehe would ſhew them the Rebel, as Inftruments produced bears 
Therefore they contended that this obedience of theirs ſhould free them, and 
that Letters of Horning could not be dire upon the ſecond Charge againſt 
them, as uſe wasin thir caſes, while they were Charged again of new by 0. 
ther new Letters of Caption, which ſupplied again the firſt new Charge, and 
the firſt Letters, ſeing by their obedience foreſaid theſe firſt Charges behoved 
tobe holden as extinR, and as if they never had been Charged by vertue there.* 
of, And the Charger Alledging, that that obedience given by the Magiltraty 
at that one ſpecial time, when they were Charged by the Officer, could not li- 
berat them for time to come, but that the Charge once given to them was Suf- 
ficient, and ought to be effetual to make them 1yable at any time thereaſter 
to take the Rebel, whenſoever they ſhould find him within their Juriſdiction, 
and might take him without neceffity to uſe a new Charge againſt them for that 
effe& z for it were a great iniquity that ſuch obedience at that time ſhould e. 
ver liberat the Magiſtrats, for then atany time thereafter they might converſe 
with the Rebel, and Intercommune and Trafftick with him without danger, 
which were againſt the Laws and it were alſo hard that the Creditor ſhould 
be holden,ever to keep a Meſſenger befide the Magiftrats, to be ready ay u- 
pon ſuch occaſion to Charge him, which will tend rather to makehim quite his 
Debt, than to beſtow ſuch coſt thereon, which would exhauſt the ſame. The 
Lords Found, that the Magiſtrats once lawfully Charged to take the Rebel, 
were holden till thereafter to take him, when-ever they might conveniently 
have the occalion, and whenever they ſhould find him within their JuriſdiRi- 
on, and might take him z and that they needed not to be of new Charged again 
for that effe&, but that the firſt Charge ſufficed therefore,to put them in wala 
fe tor not doing of the ſame thereafter, at leaſt that they ought to do all law- 
full diligence to take him,and to qualific ſome lawful impediment, why his Di- 
ligence wasnot «ffeual, which being ſhown, he was thereby excuſable, as if 
the Rebel had been riding on Horſe-back, and had out-run the Magiſtrats, or 
had more company with him for the time,and had by force eſcaped, while others 
were conveening to help the Magiſtrats, or ſome ſuch other impediment : In 
all which caſes it is required,that all things were done bona fide upon the Magi- 
ſtrats part 3 and it being here Alledgedsthat after this Charge and obedience,the 
Baillies had ſeen the Rebel within their Town, and ſo that the Charge ſhould 
be Found orderly proceeded againſt them 3 and the Baillies contending, that 
this was not enough, except it were Alledged that they had ſeen him at ſuch a 
time, when chey h:d power to take him within their Juriſdiftion. The Lords 
Found it ſufficient to Alledge,that they had ſeen him after that diſobedience of 
theirs, within their JuriſdiQion, and that it needed not to be Alledged,that they 
then had powerto take bimyſcingit was preſumed thatthey had power,the Re- 
bel being their Burgeſs, and offered to be proven to hive been a man. paſt ſix- 
ty year,which was found tobe enough, they 'Alledged no preſumption, 
1iwpediment,or circumſtance, to ma theirnot obedience, nor to qualific that 
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the Rebel'did any deed,or uſed any force or meansto hinder them to take him, 
and fo this Alledgance was ſuſtained againſt the Reaſon 3 but it is to be conſi- 
dered, that it is not Decided how long the Magiſtrats remain obliged after the 
Charge to take the Rebel , for it may be the Creditor agree with him (but that 
1s noexcuſe to the Magiſtrat,who isholden to do what he islyable in Law)and 
if he ceaſe either for his knowledge of any thing i» fa@o, or for preſumption of 
that which may be in fa&o,he ceaſes ſuopericulo; Andin Magiltrats in Burgh,and 
other Magiſtrats, whoſe © ffices are Annual, it may appear that theſe Charges 
ſhould laſt during their Office, which at furtheſt is a year 3 but in Hereditary 
Offices,the Queſtion is greater. Actor. Preſens & Nicolſon, Alter. Cunninghame, 
Gibſon Clerk. Yid.12 March 1629. Cunninghame contra Sheriff of Striviling,and 
the Caſes there, Itew, 19 Nowemb, 1628, James Rae. But this 1s decided 13 Ju- 
ly 1630. Hay contraEarl Marſhall, 


Earl of Wigtoun contra Earl of Caſſils, June 17. 1630. 

N an Improbation and Reduction of a Seafin produced by the Earl of Wig. 
toun, granted to one of his Predeceſſors4to inſtruct his Intereſt in that Pur- 
fuit moved by him, for improving of the Writs of the Lands Libelled, made to 
the E. of Caſſils by that perſon Sealed, or his Predeceſlors ; this Sealin was ſu- 
ſtained, albeit it bore not, that the Seafin. was given by tradition of Earth and 
Stone, or by ſuch Symbols, as is uſual in giving of Seaſins, but only proported, 
that the Baillie gave aGtual, real, and corporal poſlefſion of the Lands, but no 
other mention of any further Tradition, which was ſuſtained, the Party Seaſed, 
the Baillie and Nottar being all deceaſcd, long before this time when it was 
quarrelled. Item, another Seafin of thir Lands controverted,granted to the Pur- 
ſuer, beinga Tranſumpt, Tranſuined fince the Intenting of this Cauſe, the 1aid 
Tranſumpt was ſuſtained,albeit this Defender, who was Purſued for Improving 
and Reducing of his Right.of the ſame Lands, contained in the ſame Seaſin,by 
the ſame Parties whoſe Right was Tranſumed, long before the Intenting of the 
Ation of Tranſumings was not Summoned to the ſaid Tranſuming, [tem It was 
Found, that the Purſuer, whoſe Purſuit to improve the DefendersRight of cer- 
tain particular, Lands Libelled, was founded upon bis Right and Intereſt of a 
Barony, of the which Barony the Lands controverted (the Defenders Right 
whereof was quarrelled) were-Libelled to be part and pertinent,that the Pur- 
ſuer in ingreſs [3tis, and before the reaſoning of the Cauſe, ; was not holden tro 
prove nor qualifie,that theſe Lands were part of that we 1 agen he Libel. 
led and ſhewed himſclfto be Infeft, eſpecially ſeing the Defender proponed no 
Exception;tending to deny the ſame, and which might urge him to prove the 
ſame in Ingreſſuw. AGor. Advocatws, | Stuart & Robertſon. Alter. Nicolſon, Ai- 
#on & Craig. Gibſon Clerk, id. 15 March 1631. L. Smeitoun, 6 July 1630, L. 

Hermiſtoun, Tiew, 5 March 1630, Betwixt thele Parties, " 


Hume contra Hume, Eodem die. 4 

N aRemoving the Defender, whouſed an Incideat-to prove his Exception, 
admitted to his Probation, being deſired conform to the A of Parliament, 
and Practick obſerved, to find Caution for the violent Profits, and offering to 
give Camtionem Juratoriaw, and to make Faith, that he was not able to find 
another Cautioner, and that hecould get none who would be Cautioner for him 
to that effe&t; this Cautio Juratoria was refuſed, and Found ought not to be ad- 
mitted in ſuch Ations and Cauſes, but that either he ought to find ſufficient 
Caution,or elſe that Decreet ſhould be given againſt him to Remove. AQor., 
Craig. Alter.Belſbes, Gibſon Clerk; Vid. 6' July 1630, Betwixt theſe Parties, ew, 

10 July 1630. Bennet contra Porteome.. | 
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| h Mcadam contra Laird of Kerſs, Eodem die, 

Y A Bond whereby the Maſter borrowed from his Tennent 500 Merks, and 
| allows ſo much of the Duty of the-Maills, which the Tennent ſhould pay 
tor the Land to him, to be allowed and retained in his own hand for the An- 
nualrent and Profit of his Money, ay and while he ſhould be re-payed-of the 
faid Principal Sum 3 which Bond being Confirmed by the Executor of the Per- 
ſon, who was made Afſigney thereto by the Tennent Creditor, and the Execu- 
tor having Charged the Debitor for the ſaid Principal Sum, who Sufpending 
that it was Heretable, and pertained tothe Heir of the Aſſhgney, and notto his 
Executor ; the ſaid Bond was FoundHeretable,and that it pertained to the Heir; 
and not tothe Executor,being of theTenor foreſaid,and that theCreditor ſhould 
retain ſo much of the Duty of the Lands, for the Annualrent and Profit thereof 
yearly, while it was re-payed. AQor.Miller; Alter, Belſhes, Gibſon Clerk. 


Nisbet contra Lady Abercorn, June 19. 1630. 

NeN7-bet Creditor to theLady, afterSentence obtained againſt her by him, 

for payment ofthe Debt,and after Arreſtment and Sentence thereupon, 
againſt her Tennents for the ſame,the Ladies Liferent is after theſe Decreets 
Diſponed toSir James Fullerton, falling by her Excommunication,and-Horn- 
ing, whereat ſhe remained year and day before the Sentence upon Ar- 
reſtments at Nzsbets inſtance againſt her Tennentsz whereupon in a double 
Poynding,at the Tennents inſtance againſt this Nzsbet and the Donatar,which 
of them had Right to the Farms. The Lords Found, that albeit the Lady was 
Rebel year and day,before any Sentence obtained by the Creditor againſt her 
Tennents, whereby the Donatar claimed to be preferred to the Creditor,ſeing 
the King nor his Donatar pays no Debt, but the Debt of the Horning, where. 
upon the E ſcheat is taken, and at the time of the expiring of the year, the Du- 
tics of the Rebels Lands pertains to the King, and not to any Creditor there- 
after Arreſting and obtaining Sentence therefore; for he Alledged hoc ipſo mo» 
wento, after expiring of year and day inſtantly without Declarator, the Duties 
of the Lands pertained to him, and could not be evicted by any other Cre- 
ditor, thereafter Arreſting, and obtaining Decreet, albeir before the Life- 
rent was Gitted and Declared,ſeing the matter ought not be conſidered, from 
the time of the Gitt and Declarator, but from the time ofthe falling of the Ef- 
cheat. And the Creditor Alledging, thathis Arreſtment and Sentence, albeit af- 
ter the Horning year and day, yet being before both the Gift and Declarator, 
in reſpeR of his Diligence, he ought to be preferred, ſeing he had recovered Sen- 
tence allo againſt the Rebel for the Debt, before ſhe was put to the Horn; 
The Lords, in reſpe& that the Creditor had obtained Sentence for his Debt a- 
gainſt the Lady, before ſhe was Rebel, albeit the Arreſtment and Decreet there- 
on were after theRebellion year and day,whereby theFarms controverted were 
affected, and that the Donatars Gift and Declarator were long after the Sen- 


tence upon theArreſtment,yet the Lords preferred the Creditor,in reſpeR of his 
Diligence. Gibſon Clerk, « Sa601 


Mr, Walter ——_ contra L, Fohnfoun, Eodems dit, | 

(YE Fehnſtoun having Diſponed ſome Lands to Mr, Walter whiteford by 
ContraR, whereupon Inhibition was Served z and haviog thereafter Di» 

ſponed the ſame to the ' Laird of Fobaftown,the ſaid Fobnftoun ind Mr. Walter 
Purſues theLaird ofFohpfton,for theExhibition of theWrits of the ſaidsLands, 
made to this;Diſponer and his Predeceſſors, wherein the Lords Found, that 
neither this Diſponer, nor Mr, 37alter, by vertue of this Contra and Inhibi- 
tion, Execute betore the acquiring of the Laird er? (06-4978 Right,could have. 
ARion to ſeekExhibitionof theWrits of theLands from the Laird bf Fohnſtonz. 


who ſtood Infett therein, albeit this Right was acquired from the Purſer af- 
ter Mr, Walter his Inhibiti 


on: For he being Infeft in the Land,ſo long as his 
Trtt 4 Inteftment 
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Infeftment ſtood, he ought to bruik the Land, and would not be compelled 
to produce the Evidents at his inſtance who Diſponed the ſame, nor at Mr, 
Walters inſtance who was notInfeft, withoutPrejudice roReduce upon thelnhi. 
bition, in the which Proceſs the Defender might be called to produce the ſame, 
ARor. Lermonth, Alter, Stuart, Gibſon Clerk, 


E. Crawford Supplicant, Zodem die, 

A Supplication givenin to the Lords at the E, Crawfords inſtance, Craving, 

That ſeing he was toServe himſelf Heir to ſome of hisPredeceſlors, before 
the expiring of the time of Preſcription, and that ſundry of his Creditors, or 
other perſons might produce Hornings againſt him, whereby the Judge, before 
whom his Brieves were to be Served, might be hindered to proceed therein,and 
he would loſe the benefite of the Preſcription z therefore that the Lords would 
oive Command to the Judge to proceed, notwithſtanding of the Hornings to 
be produced by any perſon, and to Diſpenſe therewith, The Zoras Found, 
that they could not grant ſuch a Warrant, nor Diſpenſe therewith, that nor 
being proper tor them to do z but they Ordained and Found, that the Suppli» 
cant ſhould have a general Relaxation and Suſpenſion from all Hornings what. 
{oever, without neceſſity to expreſs any particular, and which he might Exe- 
cute by a general Execution of Relaxation at the Mercat-Croſs of Edinburgh, 
without neceſſity of any particular Citation, and which they Declared they 
would grant, and granted the ſame to that effe, that his Brieves might not 
be ſtayed, but that the Judge and Afſfiſers might proceed therein, notwith» 
ſtanding of any Hornings to be produced againſt the Impetrator of the Brieves, 
and albeit there was a contrarySupplication,given in by theCreditors and others, 
who were Infeft in the Lands by the Earls of Crawford, that the Hornings 
might have that effet,which in Law they ought to produce, yet the other Bull 
was granted, and the Creditors Bill refuſed; tor the Lords Found that the Ser- 
vice would tend to the Creditors benefite,” Yi4, 21 Nov, 1626, L. Meldrum. 


Somervel contra Gordon, Eodem die, 

Ewi Somervel Donatar to the Marriage of Willizm Gordon, Purſuing for De- 
L clarator of the ſingle Avail of his Marriage, according to the Rental of the 
Lands given in by him, and the Defender defiring Detalcation, in reſpect of 
the Burdens on the Lands, and other perſonal Debts owing by him, whereon 
he was ready to condeſcend;the Purſuer Anſwering, that no reſpe& ought to be 
had to any of his Burdens, becauſe the Superior, who Diſponed theſe Lands to 
his Predeceſſors, gave them free of Burdens, ſo that his Caſualicies ought ro 
be reſpeRed, according to the Eſtate of the Lands,wherein they were, when the 
Superior conferred the ſame, and not according to the Burdens, which flowed 
from the Vaſlals Deed, ſpecially noreſpe& could be had to the perſonal Debts, 
contracted by the Defender or his Predeceſſors, nor to real Burdens, not ac- 
knowledged or confirmed by the Superior, nor to no other Burdens whatſoever, 
This Alledgance was Suſtained, notwithſtanding of the Anſwer ; for the Lords 
Found, that no Sum could be modified for the Defenders Marriage, but with re- 
ſpe& to Defalcations of his -Rent and Eſtate of che Burdens, under which the 
Defender lay,whether the ſame were real or perſonal, or whether the real were 
confirmed by the Superior or not; for if they were nor Confirmed, - the Su- 
perior had his other Caſualities thereby , but in this Pusfuic for the Marriage, 


which was h5omr> and ripaſies the perſon of the Vaſlal, and not real, for the 
Profit 


ing of t es of theLand tothe Superior, The Lords Found, that Con- 
eration ought to be had of all the Vaſſals true Debrs, either perſonal ar real, 
and thar according to his free Eſtate, a Modification might be Decerned for the 
Marriage, and which Modification would be made, mor only according to the 
Avail of theſe Lands, which. he held of thar Superior, but according to his - vas 
| | te 
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To The Decifortof the Loris of Seffon,” 1630; 


all. came under Conſideration in the Valuation of his Eſtate,to make up 


$21 


' Eftate of-Lands, albeitholden of other-Superiors;it he had any,and-alſo accor- 
ding tothe Sumsand other-Movables, which he had beſide his Lands, fo that as 


the Mo- 


dification, ; {pall ſhould in like manner come under cogfideiation, which might 


juſtly detalk and leſſen the quantity thereof. Actor, Nicolſon, Alte 
Gibſon Clerk... | 
Scrimzeour contra L. Deay-mily, Tune 24, 1630, 


Ne Scrimzeonr ExecutorConfirmed to theGoodman of Kir kroxn,who | 
anLiterentPenſion ot certain Vidtual,to bepayed out of theTeind- 


r, Aiton; 


1ad 


Sheaves 


of Purſues the Goodman of Dean-m1iln tor payment of the ſaid Pen- 


fion the Cropt 1629, the Teind-Sheaves being intromerted with by 
{aid year, by. vertue of a Right thereot made to him by the Titularz 


him the 
and the 


Executor claiming Right to the Penſion that year, ſeing the Penſioner died in 


Tune that ſame Cropr, whereby at leaſt (as he Alledged) the half yea 


rs Duty 


ofthe Penſion ſhould bEpayed to him, ſeing he lived a while after Whit ſunday; 
wherein the Lords Found, that ſeing the Penſoner lived not till after the Corns 
were ſhorn. that Cropt, but died before the Harveſt libelled, the ſame was ap« 
pointed to be payed out of the Teind-Sheaves of the Lands libelled, that there- 
fore the ſaids Teind- Sheaves could not be aﬀeRed with the Burden of the Pen- 


fn that year, and ſo the Peofioner,who had it for his Liferime,dying 


as ſaid is 


betore the Harveſt, albeit after Whitſunday, and conſequently his Executcr, was 
jound to have no Right thero, albeit he Allecged that it was a Debt which 
was running,»bi cedebat dies,licet non venerat when he died, which wasR epelled. 


Actor, M'gill, Alter, Aiton,GibſouClerk,Yid.21 March 1628, Mr, Patrick 
Fairholm contra Hume, Eodem dit. 


Murray, 


A N Obligation of 200. pound being deſired to beRegiſtrat by theCreditor as 


gainſttheHeir of theDebitor,whoAlledged it was null,becauſe it was made 


by the Alledged Devitor,on his Death-Bed,at which time he could not 


burden 


the Heir, who was now purſued,& which was inſtantly verified by thePurſuers 
own Title produced g -for it was ſubſcribed by aNottar for the Alledged Dz« 
bitor, bearing to be ſo done, becauſe of his great ſickneſs, which rendered him 
unable to Subſcribe himſclt;Likeas the Charge produced by the Purſuer,where- 
by he had charged the Defender to enter Heir to him is raiſed,& execute within 
tour days after the date of theBond: And the Purſuer Replying,that thisNullity 


could not be received hoc ordine, ſed per vians RedudGionis, The Loyds, 


Found, 


that this wasReceivablevia Exceptionis, without further Procels, being inſtantly. 
verified by the Purſuers own Writ, And it being alſo Alledged,that the Bond was 
null, being above 1co pounds,&Subſcribed only by oneNottar, The LordsFound 


the ſame null alſo for that cauſe, albeit the Purſuer Ailedged ; 


that it 


was a Bond made by one whocuuld Writ,but in ſickneſs not being ableto Writ, 
was ſupplied by a Nortar for himzand which was done on his Death-Bed, and 

ſo ought to have force, which Keply was reje&ed, ſcing the Bond was uſed as 
a Writ made by form of Obligation, and ſo ought to have the Solemnities re, 
quiſit,&& was not uſed as aDeed depending on the Form,orAR of a Teſtament, 

In which caſe irbehoved to have been Confirmed, & Purſuit Intented upon thar 
Groundz& ſo theObligation was found null. Actor. Cheap. Alter.Craig, HazClerk, 


Kier contra Lamb, Fod:m die. | 


A Miniſter provided by the Deprivation of the laſt incumbent, who was 
Deprived for Diſconformity, having Charged him who was Deprived, 


toRemove from his Manſe and Gleib, and the other Suſpending- The Zords. 
Found, that he ought not toRemove,while he were ſatisfied by the lntrant of 
the Expenſes and Charges wared by him, upon the Reparation of the Manſe, 
albeit the ſaid Expenſes were neither liquid, nor proven that he had deburſed. 
nce_un- 


trycd, 


aby, and albeit the Charger Alledged, that upon that naked Alledga 
| | Uuu | E 


be 
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ed, he tnot tobe wedfrom the u(c of his Manſe, the want where. | 
of wa erin to the Service” of the Cure of that Kirk, where none 


could ſerve, except they had the Manſe to remainin, fo that the moſt that could 
bz done to the Tein, was to Purſue by way of Attion therefore, where it 
would have its own tryal , which was Repelled; And fieklike, it wasFonnd, 
that before he Removed, he ſhould be repayed of the Moneys given to the Re. 
li& of the deceaſt Miniſter, for it was als competent to this Miner, toſeek the 
fame, being removed from the Kirk, whereby he was civilly dead, as it mighr 
have been competent to his Executors, if he had died Miniſter. AQor. (3ib/er, 
Alter. cMowat, Gibſon Clerk. 


Cochran contra Dawling, June 29. 1630. 

Atrick Cochran being obliged in Robert Dawlings ContraQt of Marriage with 
P the faid Patricks Daughter, to make her equal with the reſt of bis Bairns, 
the time of his deceaſe, the faid Patrick thereafter, by he ſpace of four ar five 
days before his deceaſe, which was feven. years after the ſaid Contrafa of Marris 
age, makes his eldeſt Son Affigney to all his Goods, whereby the faid Clauſe gf 
che Contra, if the Afignation had Subfiſted , had been Eleided, where 
upon Robert Dark having raifed Aion toanull the faid Aſſhigaation, as dong 
on Death-Bed, and ro his prejudice, in the ſaid Clauſe, and CoptraQt of Marri 
age: the ſajd Afigney, and he, by Intercefſion of Friends, agreed by Contra, 
to anull the Afegnarion, in fo far as ey thefaid Robert his tra& was 
prejudged, And at thatſawe time, the ſaid obert grants a Bond tothe ſaid Af- 
ſigney Vis Witfes Brother, to Infeft her in Lifſerent in 400 merks yearly, wheres 
in no mention, nor relation was made to the fajid Contra, which Bond bei 
defircd to be Reduced, becauſe it was donatio inter virum & uxorem, and was 
Revocked.The Lords Found the Bond,neicherK educeable nor Revocable z Far 
it was Found-to be a part of that Contra, whereby the forefaid Aﬀgnation 
was Renunced ( albeit it was a diftin& ſeveral Writ, having neither Relation 
thereto, nor Dependence thereon ) feing it was of the ſame date, and berwixt 
the ſame Parties, and before the ſame Wirneſfesz and fo it was Found thereby, 
that it was donatio remewneratoria, which de jure inter conſuges valet,albeit the Ke- 
ducer Alledged, that it could not be called remnneratoria donatio, feing the Re- 
nupcing of the Affignation done on Death-bed, which was thereby null in the 
Law, wasno benefite,for which the agar eq gens might be maintained to 
have been given in remuneration, by reaſon he got no more thereby,than bes 
fore was conditioned to him by the Contra&t of Marriage, and which cout not 
be prejadged by that Aftignation done on Death-bed, neither did the Bond 
make any Reference to the ſaidContrat of A ,and had norhing to do 
therewith,but was a ſeveral Writ not done eo intwitu;which Reply wasR epelled, 
and the Bond ſuſtamed. 4Ror. AHiton& Stuart. Alter. Nicolſon. Gibſan Clerk, 


Herris congra Scot, July 24 1630. 

NeScot Beer-Brewar being Conveened, by Herxis Coal-gzieve totheLady 

Lowhian,tor thePrices of Coalls furniſhed to him,in the year 1625.8 fenr 
line yearly. And the Defender Alledging,that the Furniſhiog in the years 162.5- 
and 1626, was preſcribed by the AQ of Parliament ran, * as bewg Purlued 
within three years, and ſo was not probable by Witneſſes, but by Writ or Oath. 
The Alledgance was Repeltcd, and the Summons Pound Probable for theſe 
years alſo by Witneſſes z Becauſe rhe Parſiit was for a coined Furniſhing, 
not only theſe two years, but fill on- yearly thereafter, which was in effett. a 
Compr, and the Prefcriprion cannot beeſteemed ro begin, but after the laſt ci 
ofthe Purniſhing,which is in axvo 1629:Likeas,in axzo1 627. ThbePartics 
amongſt themſelves for the furniſhing | 


« of the' two preceeding years,in x2 of 
whichCompr then made,and that theDefender promiſing gy ap the tw 
preceeding years,the Preſcriprion, was found wo hnroed and chis 


s 
. 


| 
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and the Promiſe was alſo Found Probable by Wunefles: Alſo the Lords Found, 
that thePurſuer hoc titulo,as Coal-grieve had good Intereſt to Purſue this Action, 
albeit he had lybelled no Power tiom theſe who had Right to the Coal, but the 
Procurator for the Lady concurred allo to the Purſuit, Attor, Belſhes. Alter, 
Cunningham, Hay Clerk. Vid. Fed. 15. 1630, Ord contra Duffs. , 


Douglas Miniſter of Balmerincch contra Fohnſton, Eodem die, 
N a Reduction at the Purſuers Inſtance, upon an Inhibition raiſed againſt 
the Debitor upon his Bond, of a Sum of Money, for Reducing of a po- 
fterior Bond of a Sum of Money granted to Jobnifon, after the ſaid Inhibition, 
and whereupon John#on had Compriſed the Common-DebitorsLands, and was 
thereon Infett, This Rezfon and Action upon the Inhibition was ſuſtained, to 
Reduce the ſaid Bond, albeit it was of a Moveable Sum, in ſo far as might be 
a ground to Compriſe, or take away any Heretable Kight from the Debitor, 
tothe Purſuers hurt, but not to ſtay either Perſonal Execution, or Payment by 
the Debitors Moveables, upon which the Lords Found the Inhibition ſtrack 
not, but only that it ſhould be efteCual for his Heretage, or ſuch like Real Se- 
curities. Actor. Alter, Mowat. Hay Clerk, Vids Novem. 27. 1630. be- 
twixt .thir Parties. 


L; Rowallan contra Boyd, Eodem die, 

|| N a Removing, an Exception upon a Rental, wherein both Setter and Re: 

ceivet-were died, bearing aClauſe, That the Purſuer ſhould receive the Rental- 
lars Bairns af ier\him, kindly Tennents, upon ſuch conditions as they ſhould agree up- 
on, T his was Found ſufficient todefend the <1deſt Son of the Rentallar, he pay- 
ing ſuch a quantity of Grafſum,and ſuch yearly Duty,as others of the Purtuers 
kindly Tennents do tor the like Lands, and which ſhould laſt to him for als 
many years,as are granted in the Rights made to others of the like Lands, and, 
uponthe like Conditions, and Admitted to the Kentallars Probation, to prove 
what others payed for the like Lands. Agor, Alter. Boyd. Gibſon Clerk. 
Vid. March 12. 1626. L. Corſhill. 


Mealaiter of Tarbet contra John Cunninghame, Eodem die. 
N a Suſpenſion, the Suſpender being debarred ab agendo by Horning, which 
he Alledged tobenull, becauſe it was not ſtamped, The £:yds would not in 
this Proceſs Find the Horning null, but reſerved that Nulli'y te be tryed in an 
Ordinary Purſuit, but they Found that the Suſpender had perſonam Handiin judi- 
cio, notwithſtanding of that Horning, and that he was not debarred thereby, 
Actor, Alter. Cunninghame, Scot Clerk. 


E. Hume contra Francis Stuart, Eodem die. 

N a Poynding of the Barrony of Coldinghame, for a yearly Annualrent, the 
| Defender offering to Improve the Execution of the Summons againſt him, 
and the Purſuer Anſwering, that ſeing he Compeared, he thereby affirmed in 
effe& the Citation, and this offering to Improve, ought not to (tay this Proceſs 
but the Defender, if he pleaſed, may Intent his Action by way of Purſuit there- 
upon, andcannot now be received, eing a Dilator, which has not inſtant veri- 
fication, as it ought to have, if it could be here received. And the Defender 
anſwering, that he Compeared only here to quarrel the Citation, and propon- 
ed the Improbation, as a peremptory, in the Cauſe. The Lords Found, that the 
Improbation of the Execution might be proponed peremptori: in this Judge» 
ment &boc loco,and received the ſame, without neceſfity of inſtant Verification, 
But Found that theProponer ought to have all theTerms for Improving, which 
are given to prove other Exceptions; For ſeing if the Defender were Decern- 
ed in abſence, he might Reduce the Decreet upon that Reaſon, to offer toim- 
prove the Execution, ſo he might now propone it by way of Exception, which 
would be Relevant by way of Redudtion, albeit he now Compeared, Ator, 
Uunu 2 | CA AvOcarts 
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cAduocaiue & Nicolſon. Alter. Craig. Gibſon Clerk. Vid. November 25, 1630; 
7 hom,0n contra Rig. & 6, March 1629. B. Iſter. : 


| John Roſs contra the Town of Perth, Eodem die. 

N a Spulzie at the Inſtance of John Roſs, he having Right made to him,by his 
Father the Laird of Craigie, of the Teinds of the Kirk of Perth, Set to him 
during his Life-time, viz. the Fathers Lifetime, and thereafter for the ſpace of 
two ninteen gears Tack to the Heirs Male, gotten of his own Body, which fail. 
Zieing, to their Heirs Male whatſoever ; to the which Tack the Father,who waz 
Tackſman for his Lifetime, prime loco as (aid is, made the ſaid John Aſſigney, 
with &cſervation of his own Liferent, and accordingly retained the Poſleftion, 
he ſurviving divers years thereafter, after whoſe deceaſe the Right of the Tack 
is Cc mpriſed from his HeirsMale by the Town of Perth, who, conform thereto, 
came in Real Poſſcſſion of the Teind-Sheaves divers yearsz And the Town of 
Perth being conveened for wrongous Intromiſſion, againſt which they oppon. 
ing the Tenor of the ſaid Principal Tack,and their Compriſing, clad with Real 
Potſeſfion mary years together, which they Alledged ſhould give them prefer- 
ence tothe Purſuersanterior Right, which never took effe&,by any Poſſeſſion 
or [ntimation of his Right, except only by Executing of an Inhibition 12 years 
fince thereon, whereupon nothing more was proſecuted, nor doneby him fen, 
ſice,ſpecially-ſeing they Alledged, that theNature and Tenor of the Tack being 
Set to the Father, during his Lifetime, and the 19 years Tack therein, to his 
Heirs Male, therefore that he had no power toDiſpone upon this19 years Tack, 
which was to take beginning after his deceaſe, inthe Perſon of his Heirs Male, 
whom he could not prejudge in his Right: The Lords Found this Exception 
R<levant, and preferred the Compriſer to the anteriorRight, acquircd from the 
Father by the Purſuer,as ſaid is,ſeing the Purſuer had no Poſleſſion; but this was 
in this Judgment Poſleſſory, and todefend the Poſleſlor againſt this Purſuit of 
wrongous Intermiſhon, Agor, Alter. Chaip. (21bſon Clerk, Yid.Fune 22, 
1627. Lidderdale of St, Marie Iſle, March yo, 1631. La. Samuelſton.July 29,1625 
Sir Robers Ker, July 9, 1630 Veitch contra Robertſon, 20 Feb. 1629.L. Drumkilbo 


Cochran contra Hamilton," Fuly 3. 1630. 

Hr of Tweidie being Debitor by Bond toCochran in 1000. merks, for 

payment of the Annualrent whereof, while the principal Sum were pay- 

ed, he cauſes WWiliaw Henry his Tennent oblige himſelf in the Bond, to pay 

yearly 100 merks, which the Bond bore, Tobe done by the ſaid Tennent, at the di- 

reion of his ſaid Maſter ; Likeas in that ſame Bond, his Maſter allows to him 

that 100 merks, in the firſt end of the Mails adebted to his Maſteryearly. The 

Tennent being Charged by the Creditor forcſaid, to pay the 100 merks for An- 

nualrent, he Suſpended upon double Poynding againſt the Creditor, on the 
one Part, and againſt the Compriſer, viF., the Lord Balwerino, who had Com- 

priſed the Lands from the ſaid Hamilton of Tweidie, and was Infeft therein, by 
vertue whereof the Dutie of the Lands was Alledged to belong to him 3 And 

the other Creditor Alledging, that the Tennent was obliged to him by his per- 

ſonal Bond, to pay that yearly Profit to him for the Annualrent of his Money, 

while their payment thereof, for ſo the Bond bore; ſo that whatſoever Duty 

ſhould be evicted from him, as Tennent of the Land,it ſhould not be derogat to 

his perſonal Obligation, which had no reſpe& tothe Lands. The Lords Found, 
that this Tennent, notwithſtanding of the faid Obligation, whereby he was 
obliged to pay this Annualrent to the Creditor, was only ſubje& to pay 
the ſaid Duty of x00 merks acclaimed , once to any of the two Parties, 
which might befound to have beſt Right to the Duties of the Lands pol- 
ſeſt by him, and therefore Ordained the two Partiesto Diſput, which ofthem 

ſhould be preferred thereinz For it was Found, he ought not to pay to both 
AQor. Lawtie, Alter. Gibſon Clerk. Yi. March 5. 1630, Mr. John Cant: 
Novew, 28, 1635. Moriſon contra Tennents of Orchardton. Mr 


UMI 
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Mr. George Symmor contra L. Balgillo, Eodem tie, | 

R. George Symmor Miniſter at eMegill, being Aſſigned by the Biſhop cf 
Dunkell, to the Parſonage of Megi/, to which Biſhoprick the Parſonage 
was Annexed, Purſues by way of AGion the L. Balg#Ho and his Tennents, In- 
tromettors with the Teind-Sheaves, for the Rental Bolls thereof, viz. 36 Bolle, 
whereof his Predec«flors were once in Poſſeſſion about 3oyears lince. awd the 
Defender Alledging, that he could not beſubjeR, nor yet his Tennents, in any 
greater quantity nor 26 Bolle, becauſe they have been ever theſe 3o zcars by- 
paſt 17 ule to pay yearly, only the ſaid quantity of 26 bolls,as the Miniſters ſerv- 
ing the Cure at the ſaid Kirk their Acquittance thereof bears, fo that after ſo 
long and conſtant ule of payment,the Miniſter now cannot Purſue for any great- 
er quantity, atier ſo long deſuerude of paying more:and albeit the Biſhop has 
ſub»icribed this greater Rental of the Teind acclaimed, yet that ought not to 
prejudge the Poſlcflor, ſpecially ſeing the Miniſter at this Kirk has by the De- 
creet of Plantation, anxo 1628, a conſtant Stipend fodified, which is com- 
pleat by this quantity uſed ſenſine, ever to be payed out of theſe Teinds, and (o 
he can never ſeck any more. The Lords Repelled the Alledgance, and Found, 
that the MiniRer hadRight to ſeek the quantity acclaimed, notwithſtanding of 
the ſaid Decreet of Plantation,and ule of paying ot the foreſaid ]:tler quanuity, 
the Miniſter proving that of before, he, or his Predeceflors had received pay- 
ment of the ſaid greater quantity acclaimed, ſcing the Miniſter fought the ſame, 
not as his modified Stipend by the Decreet of Plantation, but by vertue of the 
Biſhops Aſſignation, to whom the Right of the Parſonage Teinds belongs, ſe- 
ing the uſe ot payment Alledged was interrupted now by this Purſuer, for thir 
years purſued for. Gibſon Clerk. 


L. Harmeiton contra Butler, July 6. 1530, 
N a Removing from the Lands of Blarſe and Tower thereof, a Seafin bear- 
ing Tradition of Earth and Stone, as uſe is, of the Lands and Tower, But 
1n the words of that Clauſe of the Seafin, which bears, 4&2 erant. &c. No men- 
tion being made by the Notrar, that the ſame was done in Terri, but only in fur- 
do diftarnm terrarum, whereby the Detender Alledged, that ſeing Tarres are 
inter regalis,and that Seafin thereof is not taken per expreſſuw, at the Tower and 
Fortalice,as it ought to be, therefore that the Purſuer cannot ſeek Removin 
from. the Tower by vertuethereof. This Alledgance was Repelled,and the Seafin 
ſuſtained, bearing, That the Seaſtn was taken ofthe Land & Tower, albeit theClauſe 
of Aa erant,&c. made no mention of the Tower, Ator, Mowazx, Alter. Stuart; 
Gibſon Clerk. Vid. June 17. 1630. E. Wigton, March 15. 1631. L. Smeiton, 
| Hume contra Hume, Eodem die« 
N a Removing, Caution being offered by the Defender, to whoſe Probation 
an Exception was admitted, as uſe is, for violent Profits. T he Cautioner be- 
ing at the Horn, wasrefuſed, albeit he was a Landed-Man, and was at the Horn, 
as Caution for another. Mans Debt, and the Horning of an old date. Ator, 
Craig. Alter. Belſbes, Gibſon Clerk. Yide June 17, 1630, betwixt theſe parties, 


Mr. James CAikenbead contra Bothwell, Eodems die, 

AR Bothwell being obliged in theContraR of Marriage betwixt Mr. James 
[ A 45kenbead and his Daughter, to make her a Bairn of his Houſe at the 
rime of his deceaſe, diverſe years after there isa Contract madebetwixt theeldeſt 
Son of the ſaid Adam Bothwell, Brother in Law to the ſaid Mr Fames, and the 
ſaid Mr, Fames, whereby the {aid Mr.ames diſpones that Clauſe ofthe ſaid Con- 
tra@, and all benefit which he might havethereby,or by the deceaſe of his ſaid 
Father in Law, to his ſaid good Brother,who is obliged therefore by his parti- 
cular Bond, to pay Mr. James $8000 merks, at the firſt Term after his Fa- 
thers deceaſe, which Bond being defired to be Reduced at the Inſtance of the 
Uuu 3 ſaid - 
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ſaid Adam Btkwells Son, upon'this Reaſon, becauſe it was paGtum contra bonos 
mores, falum ſuper hereditate viventis which 1s forbidden in Law,for thereby the 
Good-yon (clls hisPartage of theGoods, which he may ſucceed to,or fall to him, 
by his Father in Law's deceaſe,ThisReaſon was not ſuſtained,bu: an Abſolvitor 
was given therefrom, becauſe the Civil-Law 1n this Caſe ( albeit alſo it receive | 
diverie Conſtructions and Limitations, as if ſuch Pattions be made, conſent;- 
ente eogde cujus hereditate paciſcuntur tuncpada ſic faca tenent &lundry others )has 
no place according to the Laws of Scotland, as1n Tailzics and Renunciations of 
the Bairns Part of Gear, and others; and this was a Diſpoſition of that which 
was Provid«d by theFather in Law to his Good: lon, in his ContraQt. of Marri- 
age, which might bein Law Diſponed upon by him, in whole favours it was 
conceived. Actor. Advocatus & Mowat. Alter. Nicolſon & Stuart. Gibſon Clerk, 
Vid, January 14+. 1631. Sharp contra Sharp, 


Doctor Monro contra Sir William Scots Executors, Eodem die, 

He Executors Suſffnding agaiaſt all the Legatars, that the free Gear Con- 
firmed would not be ſo meikle as will pay all their Legacies, and fo the 
Legatars diſputing amongſt themſelves, and Do:tor Morro, as Doer for the 
Kirk, Alledging that a Legacy of 50co merks left for buiJding of a Kirk in the 
Elie (hould be totally payed,albeit the reſt of the Legacies ſhould ſuffer Defal- 
cation, becauſe the ſame was left ad pios wſns, which ought to have the Prefe- 
rence to all other Legacies. The Lords Found, that there ought no Preference 
to be given to any of thir Legacies before others, where the Free Gear was not 
ſufficient to pay all the Legacies, and that all ſhould ſuffer a proportionable 
D<duction;tor all the Preterence which in Law, a Legacy ad pios uſus had before 
other Legacies, was only where the Defun&s Gear w2s ſufficient to pay all, eo 
caſu Falcidia detrabebatur de ceteris Legatis.&non de Legato ad pias carjastyſed quan- 
do legata excedunt wires hareditatis, tum Falcidia detrabityr,tam de legatisad pias 
cauſas quam aliis, And upon the 15 of July, they Found, that a Legatum ad pias 
canſas being Joluturs, and delivered to the Legatar in name of the Kirk, and fo 
being pe1 fitcd by the Teſtator in his own Lifetime, ſhould not ſuffer Defalca- 
tion with che otherLegacies,albcic theFreeGear would not pay all theLegacies, 
And thar it was delivered by theDefunct himſelt in hisLifetime, it was Found 
probable by Witneſſes, Attor, Nicolſon. Alter. Stxart & Lermonh, Scot Clerk, 


Ni-bet contra E, of Caſſzls, Eodeme die. 

Ne Nisbet in Anno1609, having acquired theHeretableRight of ſome Lands 
() by Contratt, Charter and Seafin, from the umquhile Earl of Caſſils, un. 
&&r Reverſion z which Lands the Earl and his Heirs were in the Contra obli- 
ged,to make worth tothe Wodlſetter yearly 22 Bolls of Vitual 3 and this Earl 
as Heir,in whom the Contra@ was transferred,being Charged to pay two Bolls 
yearly for the whole bypaſt years, ſeing the Wodſetter had only received pay- 
ment of 20 Bolls, which were Suſpended by the Earl, Alledging that the fame 
was Ulury, and that he was not ſubjeR to pay the two Bolls Acclaimed, be- 
cauſe the 20 Bolls received did compleat him and more of his Annual at ten per 
cent, being a Wodlſct redecmable upon 1000 pounds, according to the Act of 
Parliament 1599. Likeas he had uſed the Order of Redemprion,and had con- 
ſigned the Principal Sum the laſt year,viz. 1629. Conform to the AR of Par- 
liament 1592. with the Annual thereof, extending to 100 pounds: And the 
other Party Alledging, that this Right came not under theſe As, becauſe it 
was a proper Wodlſet of Lands, neither bearing any Back-Tack, or Annual- 
rent, but a Right of Property, by vertue whereof he might claim the Benefite 
of the Lands Wodſer, and the yearly Duty thereof, which the ContraQter and 
his Heirs were obliged,to maketo be worth the quantity agreed upon, ſo that 
whatinlaked thereof, he ought to refound it. The Lords Found the _—_ Re- 
evant, 
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the Letters frevpliciterg for it was Found, that the Char. 
ger could not perſonally feek from the Contrafter any greater quamity of Vic- 
tual, or profit for hisMioney, but according to ten per cent, feing this perſonal 
Charge upon that Security,niade the ſame to came under the AQ of Parhament 
1599- Bur if the Party by bis Right of of the Land, ſhould feck the 
Dues thereof from the Tennents and ors thereof,he might purſue there. 
fore as he bet might in Law, buthe could not ſeek perſonally from the Party 
no more as faid is,thah accordiog to ten per cent; and in the Redeeming of the 
Wodlet, the Redeemer was Found only obliged t@ conſfign the Annual, accor- 
ding to cen for ilk hundred,and not the priges ofthe Vieual.ARor.Nice{jor $e 


Neilſon, Alter, Gibſon Clerk. Vid, 22 July, 1634 Commillar -of Duy- 
held. 2 Feb, 1623, L. Glengarno contra Forreſter. | 
| L axdes contra Dick, Faly 7. 1630, 


A N Adtion at Lezdes inftance being Purſaed before the Baithes of the Caz- 
| nongate, being the Baillies of the Regality of Br»ghtoun, againft Dick, 
jor Deforcing of their Officer, in Execution of a Precept of Poynding, dire& 
by themſcives, and therefore to have tint his Moveables, the one half thereaf 
to pertain to the Purſuers, the other half to the King,or Lord of the Regality : 
This Cauſe was Advocat, becauſe Inferior Judges were not Judges competent to 
Adtions of this nature and conſequence. + 


Honftoun contra Maxwell, Fuly 9. 1630. 

Ne Houftoun being Seaſed in a Tenementin theTown of D umfreis,as Heir 
Q to his Mother's Brothers Oye,cognoſoed and tryed by an Inqueſtbefare 
the Town, Purkiing thereupon for Redudtion of a Diſpofition of the {aid Ty- 
nement, made by his faid Predecefiors,to whom he was cognoſced neareſt Heir, 
as ſaid 1s, tothe ſaid Defender ; the Purſuers Seaſin being quarrc)led as null, 
becauſe it lowed not upon a Retour paſt the Chancellary, without which 
had preceeded, to have been the Warrand of the Scafin, no Proceſs could be 
granted for Reducing of the Defenders Rights, eſpecially the Purſuer not bemg 
in Poſſeſion ; for albeit the ſame might be ſuſtained to produce Aetion, for re- 
covery of Maills and Duties, againſtnaked Poflefſors fre titwlo, or to continue 
and retain Poſſeſſion, or ro ſeek Removing 3 yet it conld not be; a Title i pg- 
titoris, to Reduce another Parties Heretable Right, and could not inſtruft t 
Purſuit ATive. The Lords Repelled this Alledgance, and Found the Seafin 
ſufficient ro produce this Aion, ſeing the ſame wasnot purfaed ro qualifie the 
Purſuer's Heir, but upon his Seafingas Infeft in the Lands controverted 3 which 
albeit it was given to him as Heir,yet the controverhie was for that Land, where- 
in he was Infeft thereby, and nor if he was Heir thereby 3 for a Seafin upon 
a Precept of Clare conſtas, would have produced thelike Aion to Diſpute up- 
on thatSubje@ comained in theSeafin, which gave Right to the Lands, ex- 
cept it had been Elcided by one having a berter Right, Hay Clerk, 

Fiſher contra Brown, Eodem die, 
O's Fiſbers Predeceſſors having Diſponed ſome Annualrents out of Lands 
RIES nn tw a Rever > fro Right of Arlen po 
rears, being acquire Brown a Staich, againſt whom an 
Redemption was uſed 4 Declarator Away To The Lords Found no 
Procek upoa that Declaraor becauſe none was Summoaned thereto, to repre- 
ſent the Gramter of rhe ſaid Reverſion; but. becaule it was in fa, wn 
and it was not known,who was of Kin to the ned powe n,wbo granted the lai 
Reverſion, Therefore the Defender was ordained to condelcend, who was ap- 
pearand Heir to him, who ought to have been Summoned 3 but this Decj 
not the doubt arifing on the 295 AZ, 5 Part. Ja. 3. whether the Order of B 
demption ought to be uſed againſt har perſon or not, or if it ſulfice that the 
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fingular S uccefſor-only- was Warned by the Order 4 for this'Deciſion wasonly 


queſtioned, yet many of the Lords were of opinion, "that the Order needed not 
to be uſed againſt the appearand Heirs forefaids, but-only-theDeclarator; but 
it; would appear that if the-Order needsnot to be uſed; againſt him, no tore 
the Declarator z and ſicklike if he bt neceflar to be Cited tothe Declararor; 
far more to the Order. Actor, Alter, Mowat, Hay Clerk.: Vid. 20 March 
1630. Marrag, 1 Feb, 1631. Williamſon. 21 Decemb. 1623, L. Weym.”'s d 
EW ' L. Rowallan contra Boyd, Eodem die. | 
I'N a Removing from a piece of Land Set'in Rental to the Defender by Rows 
#-allar, wherein the Lord Boyd Compeared for his Tatereſt, Alledging, that 
that Land was part and pertinent of his Land; and w:s fo bruiked before this 
Rental produced, paſt memory. ofman z and: the other Alledging the ſame to 


be part of his Lands, and ſo bruiked by him continually z and fo the Parties bee 


ing alike pregnant in their contrair qualifications,. the Lords Found, that the 
readieſt way.to-try the verity,was, by giving » Commithon toa Gentlemanin 


the Countrey, to ſee the Ground controverted, and both the Parties Landz- 


Alledged, andto take all the moſt exatttryal that might be had by inſpettion, 

and Depoſition of Witnefles hinc indeunſuſpeted,and._ by any other preſump. 

tion, or probable circumſtance, and to report the ſame to the Lords. Aor, 
Alter. Boyd. Gibſon Clerk. Fids 29 Jan, 1631, L. Hermiftoun, 


| Veitch contra Robertſon, Eodem die. 
to be begotten of that Marriage,of an Annualrent out of his Lands,which 
nds the Huiband thereafter Diſponed, divers years after the Procreation of 
a Son in that Marriage, and which Son of the ſaid ſecond Marriage being ferv- 
[cd Heir of that Marriage, and Infeft in that Annualrent, Diſpones the fame ro 
another, who purſues Poynding of the Ground therefore againſt the Heretor 
.of the Land, who had acquired the Right from the Father, as ſaid is, after the 
4aid Seaſin of the Annualrent, and whereby he Alledged, that the Purſuer nor 
his Author, as being the Heir of that Marriage, had no right to the ſaid An- 
- _Nualrent, the Father remaining ſtill Fiar, who Diſponed the Land, and which 
Diſpoſition abſorbed the ſaid Annualrent : And the Purſuer Anſwering, that af- 
ter there was Sealin given to the Wife in Liferent,and to the Heirs of that Mar- 
riage in Fee of the Annualcent Libelled , the Bairns of that Marriage became 
Fiars thereof, how ſoon they were born, ſothat thereafter, albeit the Father re- 
mained Fiar of the Heretable Right of the Lands, yet his Right was affeRed 
, with the burden of that Annualrent, fo that the Father could never thereafter 
valiably Diſpone the Heretable Right of the Lands, but withthe burden fore- 
faid, and wherewith the ſaid Diſpofition behoved to remain affeted ,: even as 
iF his eldeſt Son of the firſt Marriage, who was univerſal Heir, if the ſaid Diſe 
poſition had not been made by the Father, as faid is, would have ſucceeded to 
the Right of the Lands, but ever with the ſaid burden ; even ſo muſt the ſaid 
'Difpolition be,afteted therewith. The Lords Found the Diſpoſition made by 
the Father ſufficient to exclude this Purſuit, and that the Fee of the ſaid 'An- 
nualrent ſubfiſted in the Fathers perſon, notwithſtanding of the” Seafin given 
tothe Wife, and Heirs of that Marriage,and conſequently that the Fathers Dif- 
poſition of the Land was not affe&ed with the burden thereof; ſo that albeit 
the Heir might have been compelled to warrand that Annualrent perſonally as 
Heir, yet it was not alike in a ſingular Succeſſor, to affe& the Ground againſt 
him, Ator. Stuart. Alter. Advocatws & Taylor. Gibſon Clerk. Vid. 2 July 1630, 
Town of Perth. 20 Feb, 162g. L. Drumkilbo, & 28 July 1625. L. Haddo, & 10 
Decemb; 1630: Nibe. | | BY, 
<< h Hay 


for this Citation,to the Summons of Declarator:: For albeit/that was not'now 


A Huſband giving Infeftment-to his ſecond Wife in Liferent, & tothe Heirs 
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Hay eontra L. Philorth, Eodem die. 
He deceaſt old L. of Philorth having Diſponed certain Lands to Hay of- 
Crimonmogat, and in the Contract of Alienation, having expreſly obliged 
him and his Heirs, that he nor they hath done, nor ſhould do no deed preju- 
dicial to that Heretable and irredeemable Alienation: His eldeſt Son the time of 
that ContraR not being Contracter, and having Diſponed a Right,which he had 
in his own perſon to theſe Lands, to a third perſon, divers years before that 
Contract; by the which Right the Alienation made to Hay, as ſaid is, by the 
Father, was not valiable z and the ſaid Son being ſerved Heir to his Father, 
and the Contract transferred in him as Heir, and he Charged to Infeft himgand 
to warrand the Lands from that Deed,done by himſelf before the ſaid Contract, 
in reſpect of the ſaid Clauſe, whereby his Father obliged him and his Heirs,that 
they had done no deed prejudicial thereto, which the Charger Alledged he 
ought to fulfill, ſeing he was obliged thereto, by entering Heir to his Father 
ſenſyne, The Lords Found, thar the foreſaid Clauſe of the ſaid Conract, 
whereby the Father oblige1him and his Heirs,to Infeft the Charger in the ſaids 
Lands, and to warrand the ſame from all bygone deeds done by them, was ef- 
fectual to cauſe the ſaid Suſpender, in whom the Contract was transferred, as 
Heir to him, to give to the Charger an Infettment ofthe ſaids Langs, and that 
the Contract was not ſatisfied by the Infeftment given by the Father, which In- 
feftment was not valid, in reſpect of the Deed foreſaid, done by the Son be= 
fore the Contract: From the which Deed the Lords Found, that this Suſpen- 
der was obliged to warrand the Fathers Alienation, he being now Heir, albeic 
he was neither then Contracter, nor could not be then Heir to his Father,who 
was living, But he being now Heir,it was Found, that that Clauſe,whereby the 
Father obliged him and his Heirs,that they haddone no deed prejudicial; bound 
the Son who was Heir ſenſynegto warrand from that Deed done before the Con- 
tract, when he was not Heir, albeit that was no Deed done by the Son, but a 
Right madeto him of before. Actor. Advocatus & Nicolſon. Alter, Mowat. Gib- 
ſonClerk, The ſame Decifion was done again betwixt the fame Parties 22 Ju- 
ly 1631, The ſame Cauſe being then called, 


Patrick Whitelaw contra Lo. Ruthven, Fuly 10. 1630. 

TY Lord Ruthven being purſued by the ſaid Patrick, to pay his Fathers 
Debt, as lawfully Charged toenter Heir to him, who offering to Re- 
nounce 3 and the Purſuer contending, that he could not be heard to Kenounce, 
becauſe there was a Decreet obtained againſt him, as Charged to enter Heir 
at an other Creditors inſtance of before, which Decreet andiog unſuſpended, 
or taken away, behoved(o to work againſt him, that he could never be heard 
to Renounce to any other Creditor, ſo long as that Decreet ſtood; for if this 
were permitted,that he might Renounce againſt one Creditor,and let Sentence 
paſs againſt himin favours of another, as lawfully Charged to enter Heir by 
colluſion, or favour of preferring one to another upon any other reſpeR, then 
he might take back again,upon ſuch conditions,as the Parties could agree upon, 
the Land which the Creditor,whom he favours, ſhould Compriſe for a Debe 
poſhbly not owing, and bruik the ſame to the prejudice and defraud of other 
Creditors, which were unjuſt ; notwithſtanding whereof it was Found, that 
he mightRenounce:for the foreſaid inconvenience was not to be reſpeRed,ſeing 
an Adjudication upon a Parties Renounciation to be Heir, is more ſummarly 
expede,thana Compriſing upon a Sentence againſt the Party,aslawfully Charg- 
ed, ſeing there muſt another ſpecial Charge preceed before Compriſing, which 
15 not needful in Adjudications 3 and if there be any collufion or unjuſt ground 
of the Sentence, or no juſt Debt, the Parties intereſſed thereby, hath Aion 

of the Law againſt the ſame. Gibſon Clerk, Fid. 11 Fune 1631, Twl;ife 


ir, 
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and the other Caſes there Cited. But the ſame day in a Proceſs wherein Hay 
was Clerk, a Sentence betwixt a Defender and another Purſuer, obtained a- 
gain(t this ſme Defender, conveened as Intromiſlatrix, to pay her Huſbands 
Debts, proceeding upon lawful Probation, wherein ſhe was proven lntro- 
miſfat:i-- was ſuſtained 1n this Proceſs,to prove her Intromiſlatrix, ſhe being fo 
conveencd by another Creditorz and it was not Found neceffar to prove her 
Intromiſlatrix de novo again, but this Sentence as faid 1s, proceeded upon 
Probation by Witneſſes 3 whereas if it had proceeded upon Contumacy, tg 
give her Oath, it could nox have proven out of that Proceſs betwixt other Pars 
ties. Vid, 26 January 1631. L. Gadgirth contra Auchinleck. 


Bennet contra Porteous, Eodems die, 

N a Removing. an Exception admitted to Probation, and an Incident uſed 
for Proving thereof, Caution being deſired for the violent Profites, as uſe 
is, the Detender being a poor miſerable Woman who was not able to find Cau« 
tion, and offering cautionem juratoriam, The Lords, in reſpect ot the Aﬀof 
Parliament, refuſed to accept of cautionem juratoriam, and Ordained her ro find 
Caution, but Declared that they would Admit ſuch Caution as the poor Woman 

could find, Actor. Tailzor, Alter, Gray. Hay Clerk, 


® S$hawcontra Duke of Lennox, Eodem die, 

He deceaſt Sir James Stuart having ſold the Wood of Methver to one 
Tounger tor 12000 Merks, to be payed at three ſeveral Terms,to the 

price whereot Fohn Shaw being made Aſſigney,tor payment of Furniſhing made 
by him to the ſaid Sir Fames,and then the ſaid Fohn Shaw giving a Back-bond 
to Sir Fames that he ſhould retound the ſaid Sum to him, he being ſatisfied for 
his own Furniſhing in the firſt end thereof z and thereafter the ſaid Sir Fames 
being Convidt of Adultery,and his Eſcheat Diſponed to the Duke of Lennox, 
who diſputing with the ſaid Fohn Shaw, which ot them had beſt Right to the 
faid Price, which theDuke claimed by vertue of theEſcheatGe the foreſaidBack« 
bond, and the ſaid Fohn Shaw claimed by vertue of the Affignation foreſaid, 
and that his Back- bond derogat not to his Right thereof, ſeing the ſaid Sir Fames 
had granted to him a Diſcharge thereof, contefſſing that the Furniſhing made 
to him by the ſaid Fohn Shaw exceeded that Sum, To the which it was An- 
ſwered by the Duke, that that Diſcharge could not prejudge him as Donatar, 
ſeing it was granted after that the ſaid Sir Fames was Cited for a Capital Crime, 
wheretore he thereafter came in Will,and whereby his Eſcheat tell,after which 
Citation he could do nothing to prejudge the King : And theother Alledging, 
that he might then take a D ſchargefor Furniſhing made before, the Particu- 
lars whereot he could not now inſtru, being all given back at the time of the 
Diſcharge. The Lords Preferred Fohn Shaw to the Duke,albeit the Diſcharge 
wasafter Ciration, but Ordained to take Shaws Oath,it that Furniſhing was all 
truly made befere the Citation ; which being ſworn to be ſo, the Lords Found, 
that the Diſcharge oughe to be Suſtained, albeit Dated after the Citation, and 
Found it not neceſlary !to prove the preceeding Furniſhing otherways than by 
his Oath, in reſpeRot the Niſcharge. Actor, Mowat, Alter.Burnet. Gibſon Clerkr 


Hay contra E, Marſbal, Fuly 13, 1630, 
Ef Bo Earl of Marſhal as Sheriff of the Mearns, being Purſued by a Cres 
ditor to pay the Debt tor not taking of the Rebel, he being charged co 
take him, becauſe he keeped Company with him divers times thereafter : The 
Lords Found, that that Charge given to the Magiſtrat, ſhould make him lyable 
tor Obedience thereunto,for the ſpace of a whole year after the Dare of that 
Charge given to him, and that the ſame laſted and was effeQual againſt him,du- 
ring all that ſpace of one year, but for ao longer time; and albeit the Debt was 
| \ 'payc 
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ayed to the Principal Creditor by one of the Cautioners for the Rebel, yet 
'That thereby theMagiſtrat was holden ro'obey the Charge, given to him at the 
aid Creditors inſtance, the Rebel not being Relaxed, ſeing the Cautioner, who 
payed for the Rebel,might uſe the Creditors Name for his Relief,b Charging 
to take che Rebel, and albeit the Creditor Converſed atter the Charge with 
the Rebel in Aberdeen divers times, the ſaid Creditor being then Baillie, where- 
by he had power and occaſion to take the Rebel z yer the Zords Found the She- 
riff not liberat thereby, from obeying the Charge given unto him, neither was 
the Sheriffs Offer to enterthe Rebel in as good Eſtate, & cum omni cauſa as he 
was the time of the firſt Charge, Suſtained nor Received, ſeing there was thee 
years paſt ſince he was D_ albeit the Sheriff excuſed himſelf with a Trea- 
ty, which was divers times thereafter keeped betwixt the Creditor and the Re- 
bel tor his SatisfaRtion, whereby he had probable Cauſe not to take him ; and 
albeitalſo that he rook him,and Incarcerate him in D#»nottar,out of which Ward 
heeſcaped, andleft the Keeper tor dead z which was not reſpeQed,ſeing he was 
not put in Ward in a publick Goal, and was not detained in that Ward in Duz- 
nottar in ſure Firmance, having eſcaped for want of a ſufficient number ro guard 
him, there being only an old Porter to'atrend him, whom the Rebel Wound. 
ed and Eſcaped, whereas if there had been a ſufficient Guard he would not have 
Eſcaped Actor, Hay & Davidſon, Alter. Nicolſon. Hay Clerk. Fid. 12 Fane 
1630, Mr, Roger Mowat,and the Caſes there mentioned. & 6 Fuly 1631, Bails 
lies of Perth, ; | 
Yallange contra Kincaid and Forreſter, Fuly x7, 1630, 
He deceaſt Yalange in his Teſtament leaving Xincaid his Wife his Exe- 
cutrix, and alſo Tutrix, with other two Friends,to his Bairns 5 which 
Teſtament being Confirmed by her, and ſhe remaining Intromiſſatrix with his 
Goods, thereatter ſhe marriesDoRor Forreſter for her ſecond Husband, and ſhe 
and he continues in Intromiſſion divers years after this ſecond Marriage: there« 
after the other two Tutogs Teſtamentars,who before. accepted not the Office, 
Purſues the Reli& as Tutrix,.and her.ſaid ſecond Husband, whoalſo had given 
his Bond to be Comptable for the Minors Goods hiſce nominibus, wiz, as Pro 
euttix, and asIntromettors, and in reſpe& of the ſaid Bond, ro make Compr; 
Reckoning, and Payment to chem as now accepting the Office of Tutory,of the 
ſaidsGoods8&wholeProfites,fince the time of theirIntromifſion,unto the time of 
the Payment ofthe principal Sums : Wherein the Husband and his Wite Com« 
pearing, Alledging that they; cannot pay any Annualrent fince the time of their 
ſecond Marriage, becauſe then ſhe loſt her Office, and ſo ought nor to be conſi- 
dered as a Tutrix to pay Profites,. but as any otherStranger, and who being ſo 
reſpeRed,could not be ſubjet in Annualrentz but theſe. ewo Tutors were only 
in Law Anſwerable to the Minors for Annualrenty ſothat their own Omiſfſion 
till now to accept the Office.of Tutory, and todo the Duties thereof, that O- 
miſſion ought-to be burdenable to themſelves, and not to the Reli&,who was 


not Tutrix fince her ſaid Marriage, The Zords notwithſtanding Found, thar 


albeit where there areTutors,a Pro- Tutor is notordinarly obliged and bound in 
Annualrent forthe Minors Gogds, yet that here Ze continuing in the ſame In» 
tromifſion,which ſhe had when ſhe was Tutrix,and having Confirmed the Teſta- 
ment,that ſhe was ſubjeR andher Husband in paying 5 py EE ay A theSums 
and Goods intrometted with by her, ſeing the Goods remained in her and her 
Husbands Pdſſefſion, and they had not 'exonered themſelves by any contrary 
_ AQion of Tutoty, or other Aion whereby ſhe'mi#hr have beeh treed of her 
1deromiſion, ARor, Robertſon. Alter, Mowar & Gibſon, 61bſon Clerk, 
VIE)... Lo, Erkin.contra E, of Hume, Eodew die, _ | 
Fic Earl of Hue being Charged to receive the'Lo, Erskin,as Superior'to 
Sir George Hume of Manderſion's Lands, Compriſed by the Lo, Er:kin, 
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who,as uſe is,Suſpending,that he ought to have a years Dutie,and alſo Payment 
of all the bygone Feu-Duties, before he were holden to receivehim, The Lord; 
Found, that ſeing the Superior had Confirmed ſundry Infeftments of Annua). 
rent out of theſe Lands Compriſed, which abſorbed a great Part of the yearly 
Profits of the Lands, that the Compriſer was not ſubject to pay to the Superior 
any further for bis Entry, but only according to the Free Profits, which reſted 
by and attour theſe Annualrents, which were Coufirmed by himſelf, albeit that 
the Right of theſe Annualrents was alſo Acquired by this ſame Compriſer, and 
albeit the Annualrent was Diſponed to be taken out of other Lands, as well as 
the Lands Compriſed, And Found,that the not paying of the Feu- Duties for 
the bygone years, adebted to the Superior, was no cauſe to ſtay the Compriſer 
to be Entred, ſeing the Compriſer could not be Perſonally Obliged to pay theſe 
Feu-Dutics,for any years owing by the Vaſlal, before his Compriſing, and the 
Superior nevertheleſs would not be prejudged therein, ſein by his Right 
he might ſafely Poynd the Ground againſt whatſomever Poſleflor,tor the ſame, 
Ador. Nicolſon. Alter. Belſhes. Gibſon Clerk. Yid. July 21. 1630. Mr. Archibald 
CMoncreiff, & March 26. 1629. Rollock contra Murray. 


Le, Lie contra Porteous of Hauk-(baw, Eodene die. 

|: a Removing againſt the Father and the Son, the iSon being Minor, and his 

Father Summoned as Adminſtrator to him, the Summons was ſuſtained, al- 
beit the Tutors nor Curators were neither Generally,nor Specially Summoned, 
which was not Found neceſlar, albeit the Son had other Curators given to 
him than his Father, and that his Father was not one of them z and the Warning 
being quarrelled, becauſe the timeof the Execution thereof; the Party was out 
of the Countrey, and he wasneither Warned at:the Ground of the Lands, nor at 
the Paroch-Kirk, upon 60 days. This Alledgante was Repelled, and the Wart- 


_ ing ſuſtained, becauſe he was Warned at the Ground of the Eands, and the Pa- 


3 


- roch- Kirk, upon 40 4ays- and hewas:Warned alſo at the Mercat-Croſs of E- 
| dinburgh, and Peir and Shoar of, Leith upon 60 days, which was Found to be ſuf- 


; ficient, and thar he needed not to beWarned upon 60 days,at.theGround,nor 


' andſuſtained the Donatars 


.. Parocb-Kirk, AQor- - ++. Alter. Scot.Gibſon Clerk. Vid, Fuly 20. 1630, betwixt 


thir Parties. Jan. 23.. 1627. WaRkace contra Portcons, March:19, 1628, Raith. 
February 16. 1631, Log Cranſton,” ' 


In the Immediat/above.written Cauſe of the L. Lies. Jujy 20. 1630, 


Ne Compearing, andDefending againſt the faid Removing,by vertue of a 
Diſpoſition of the Liferent” made by that Rebel, whoſe Liferent was 


- * fought, and Poſſeſſion conform thereto, and which was Acquired from the Re- 


bel, for Onerous Cauſes of Ort yn: The Lords Repelled the Alledgance, 
ighr, becauſe when this Party Diſponed his Life- 


- rent to this Excipient, he was then 'Rebelz and albeit he was not then Rebel 


year and day, whereby his Liferent was Acquired at that time to' his Superior, 
yet he being then Rebe), and continuing in that Rebellion, which was in curſ#, 
and from the which theRebel wasnot Relaxed within year and day, how ſoon 
the year was expired, made the Liferent of theſe Lands to fall to the Superior, 


- wherein he wasnot Prejudged by the (aid preceeding Diſpoſition,made before 
" the yearexpired, being'made as ſaid is, after he wasat the Horn, and the fame 


 mentof the ſaid Penſion, and the Laitd of Balnegown having given Sub- Fewes 


being in curſu. Partibus ut ſupra. : 
Mr, Archibald Moncrieff contra Lady Balnagown, July 21, 1630- 


M* Archibald being Penſioner to the King of a Duty,ta be taken olit of 


the Feu-Duties of the Lands of Ferre, DiſponedinFeu by the Kipg, t0 
the Laird of Balnagowr, and which Feu- Duties were Aſſigned to him for pay- 
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his S ub-Vaſſals, for payment. of certain Feu-Duties to him, and theſe Feu- 
Dutics payable to him by bis Sub-Vaſſals,being Diſponed again to the Lady, 
andſhe beingCharged by thePenſioner,to pay theFeu-Duries, wherein thePrin-= 
cipal Feuar was adebted by his Infeftment to the Kiog, ſeing the ſaid Principal 
Feuar was : Irreſponſable, ſhe Suſpending, that ſhe was not obliged therein, 
but the Principal Feuar 3 and that ſhe could not be Perſonally Charged, The 
Lords Found, that ſeing ſhe had Right to the Duties payable by the Sub-Vaſ- 
fals to thePrincipal Feuar, that the King as Superior, and his Penfione?, who 
had the Kings Right, might Perſonally Charge her to pay the ſaid Feu-Duties, 
adebted by her Author to the King; and that he needed not to becaſten off,to 
Poynd the Ground therefore, ſeing he might either Poynd or Charge her Per. 
ſonally as Intromettor thereforg, as he pleaſed. Attor. Mowat. Alter. Scot 
Clerk. Yid. March 26. 1629. Rollock contra Murray. July 19. 1630, Lo. Erikin. 


Fairlie contra Maxwell and Fairlie, Eodem die, 
Y ContraCt betwixt umquhile Jewes Fairlie and William Fairlie Brethren} 
Every one of them is obliged, that in caſe they die without Heirs of their 
Bodies, the Surviver ſhould ſucceed to the Lands and Heretage of the deceaſed; 
and James being deceaſt without Bairns, Wiliam, who was the Youngeſt im- 
mediat Brothergcraves this Contra to be Regiſtrat againſt the Daughter and 
Heir of umquhile Johrr Fairlie, who was.immediat Elder Brother to the ſaid 


James, and fo who was Heir of Corqueſt to him: wherein the Lords Found, 


that the Heir General ard of Line, needed not tobe called in this Regiſtration, 
as uſe isin all Puriuits againſt Heirs of Conqueſt, which are not ſuſtained, EXCEPT 
the Heir of Line be firſt called,and diſcuſt; but it was not Found necefſlar in this 
Purſuit, ſcing hehimſelf, who purſued the Regiſtration, was that Perſon, who 
would be General Heir, and of Line, he being the younger Brother, and ſo he 
could not call binfſelf, becauſe he Renunced to be Heir to him, therefore the 
Proceſs was {uftained at his Inſtance againſt the eldeſt Brothers Daughter, who 
was Heir of Conqueſt z whereas, if /he had not Kenunced, he could not have 
purſued this Action, being Heir himſelf, and fo that Perſon who ought to fulfill 
the Contract to himſelf, whereby it would bave been Confounded, AQor. Nz- 
colſon & Aiton. Alter. Advocates & Start. Vid. Novem, 20. 1630s Pryd colts 
tra Thomſon, and the other Caſes therecited. 


Salmond contra Ore, July 22. 1630. 

Ohbn Ore being Infeft in an Annualrent out ofa Tenement pertaining toSal. 
J mond, Redeemable upon eight hundred merks, and the ſaid John Ore there-= 
after Reſigning the ſaid Annualrent to one of his Bairns, who thereupon was 
Infeft, reſerving his own Liferent- thereafter the Annailzier of the Angualrent 
to John Ore, not knowing of the Infeftment -given by Jobs Ores: Reſignation, 
in the hands of the Baillies of Edinburgh,-to his Bairn, payes the Sum whereupon 
the Annualrent was Redeemable,to the ſaid\Joby Ore, and obtains his Renunci- 
ation, after the deceaſe of the ſaid Johm,his ſaid Daughter being Infeft, obtains 
Poynding of the Ground: for" the ſaid Annualrent, notwithſtanding of the Re- 
nunciation, granted by the Father, whereupon the Heretor of the Land being 
Diſtreſt, purſues Warrandice of the ſaid Renunciation granted to him by the: 
Father, againſt the two Executors Confirmed to the Father, wherein he con-' 
veens them conjunRly and ſeverally, to Watrand the ſame; and forthateffe&, 
to make payment of the Principal Sum payed to the Father, and of theAnnual-- 
rent thereof payed ſenfine to the Daughter, of the years for which ſhe had obtain- 
ed Decreetof Poynding, In which Procefsthe Loyds Found, that there being! 

two Executors, they could not be conveened but for-their own: halfs, and not 
one of them forall, ſcing one of them was notAlledged to have igtrometted wht 
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ſomuch as would pay the Sum acclaimed :. And it being alſo Alledged,that this 
Aton of Warrandice being for Warranding of an Heretable Infeftment, that: 
FaR wasnotPreſtable by the Executors,but by the Heir, TheLords Repelled this 
Alledgance, and Found the fame Preſtable by the Executors, vis. to pay a Sum 
for which the Defun& had given Renounciation of an Annualrent, but becauſe 
the Annualrent was for more than ten for ilk hundred, The Lords Found, that 
the Fxecutors ſhould Refound no more than thatProportion, albeit thatDecreet 
was obtained by the Daughter, againſt this Purſuer, to poynd for the Annual. 
rentLybelled,which was more nor:ten:for that was his own fault, who proponed 
not that Alledgance in that Purſuit , without prejudice to him to Repeat 
fromthe Daugtiter what he had payed, more than the Annualrent allowed by 
AR of Parliatnent. Actor, Mowas. Alter. s Gibſon Clerk. Fid. Decem 
11, 1632. Geills- ſhaw, penult, Fuly 1630. L.Carnouſie, and the Caſes there, Fe 
17: 1632. Kinnaird, Novem, 25. 1630. Miniman contra Ramſay. 
L. Carnouſie contra L. Meldrum, Eodem die. 

N aPurſuit made by the Bairns of the L. Meldrum,ExccutorsConfirmed to her, 

[| againſt the Executors of her umquhile Huſband Ethel ntromettors with hig 
s &Gear,for payment of that part of theirMorhersGoods confirmed, which 

belonged to her, and conſequent)y to them, as her Executors, and wherein her 
Huſband would have been Debitor to them, they being her Bairns of an anterj- 
or Marriage. The Lords Found, that albeit there wereExccutors Confirmed to 
the umquhile Huſband, yetthat thereby the Purſuers were not excluded, but 
that they might alſo purſue the Intromettors withthe Goods, to make their part 
thereof due tothem in Law forth-coming 3 For this'is not, as when the Cre. 
ditor purſuesa vitious Intromettor to pay the Debt, ſeing here the Intromettor 
is only purſued to' make payment of the very particulars, wherewith he 
ſhould have been proven to have Intrometted with, and which he had no rea- 
ſon nor Right to Retain, yet uſually where Executors are Confirmed, no Pro- 
ceſs is granted againſt Intromettors,as is done 14 July 1626.& Noveps,2 3» 1620; 
Gray contra Smith, & Novem. 25. 1630, Miniman, And evenina Wifes T, ſta» 
ment Confirmed,albeit her Huſband be living, Defalcation ought to be of ſuch 
Particulars, which ought not to come'in Teſtament, viz. Which 'of their own 
Kind and Nature are Heirſhip, albeit the Huſband,to whom the Goods Con- 
firmed belonged, cannot have an Heir to claimthe ſame, he being on Life the 
time of the Confirmation, and therefore that the Wifes Executors had no Kight 
to any particular of that Kind. Actor, Nicolſon & Baird. Alter. 4dvocatus & 
Burnet. Gibſon Clerk. Yid. penult July 1630. betwixt theſe Parties. n 


L. Pitſiigo contra Davidſon, July 23. 1630. 


7% deceaſt. Forbes of Pitſligo, who was Elder Brother 'to this L. Pirſlige's 
Guidfirs Brother,and to whom the ſaid Purſuers Gaidfirs Brother ſucceed- 


ed in the Lands and Living of Pitſfigo, had only two Daughters, whereof the 
one being firſt Married to Doguid of Achinhove, and from whorn ſhe being Al- 
ledged to have been Divorced, thereafter ſhe is Married upon umquhile Mr. 
Thomas Davidſon Miniſter, 'in which Marriage there are two Sons Procreat Al- 
exander and Mr. Thomas Davidſons; after the deceaſe of the Parents, Alexander 
is Served and Retoured Heir to the faid'umquhile Forbes of Piſligo, his 
Mothers. Father, one of the two Heirs, whereupon he Intents Aion of Re-' 
duction and/Improbation of this L, Pirftigo, and bis Father, and Guidfirs Rights 
of the 'Landsz This L. Pirftgo t | 
and Service of Alexander upon this Reaſon, becauſe the ſafd Wlexter 


der was 
Baſtard, ig ſo-far as he was begortenaponhisſaid Mother, who then had a Huſ- 
band, vis. 4cbinbove living, with whom the was fanding lawfully Married, as 


the 


1 Intems ReduRion of this Retour, 


UMI 
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the Reaſon bears. This Action upon the Reaſon of Baſtardry was ſuſtained, be- 
ing Purſued before the Lords of Seſſion, and they were Found competent Judg- 
es thereto, and that there was no necefſlity, as the Defender Alledged, that it 
ſhould be Remitted to be Cognoſced before the Commiſlars z but it wasſuſtain- 
ed, albeit there were alſo ſix Monethsexpired after theDeducing of thatService, 
before it was quarrelled by this ReduQion; for that is only Competent the time 
of the DeduQtion of the Service to the Party, to oppone Baſtardry, to ſtay the 
Service, and then the Service and theTryal of Baſtardry isRemitted ad Judicinn 
Chriſtianitatis, which is theCommiſlariot,and which is appointed to be Terminat 
within fix Moneths, and the Opponent finds Caution to fatisfie the Parties 
Charges,if he prevail not before the Commiſlars, and upon occafion alſo,the 
Term - after Diligence will be Prorogat at the parties defire. Alſo the Lords 
Found,that this Purſuer had ſufficient Intereſt to Reduce this Retour and Ser- 
vice,albeit he was not neareſt of Blood to that Party, to whom the Defender 
was Served Heir, if that Service were Reduced, and although the Perſon Serv- 
ed Heir were a Baſtard, ſeing there were Bairns on life begotten in lawful 
Marriage,of the other Daughter ofthe ſaid umquhile L. Pir/igo,and who would” 
ever be preferred to this Purſuer, being nearer in Blood than he, Likeas there 
is one gotten of that Marriage Served, and Retoured Heir to the ſaid umquhile 
Guidlir, and whereby theDefenderAlledged, that this Purſfuer had no intereſt 
to Reduce that Service: which Alledgance was Repelled, and the ſaid Purſuer 
was Found to have Intereſt roReduce the ſaid Retour,albeit he was not neareſt 
of Kin to the Detun&, ſeing he was Infeft, and in Poſſc(hon of the Lands of 
Pitſligo, and his Father and Guidfir before him, whoſe Right might be drawn 
in queſtion by that Retour, and Service: Likeas thereupon ACtion of ReduRi- 
on and Improbation was Intented, at their Inſtance againſt him, for Producii- 
on of his Evidents of the faids Lands 5 and whereby the Zords Found, that he 
had Intereſt to Reduce the ſaid Service, which was the Ground of the Purſuit 
Inrented againſt him. ARor. Advocatus, Nicolſon & Mowat. Alter, Sthart & 
Lawiie. Gibſon Clerk. 


Sir Fohn Scot Supplicant, Fnly 24. 1630. 
His day Sir John Scot gave n a Supplication to the Lords, making menti- 
on, That all Summons of Error and Reduction of Retours has been by 
Ancient Cuſtom uſed to be Exped at the Chancellary, and Written in Zatine, 
and under the Quarter Seal, whereas now lately many are Written in Scots by 
the Ordinar Writers to the Signet, albeit there is an expreſs At of Parliament, 
Ordaining, That the Order of the Chancellary ſhould not be broken; Therefore he 
deſired the Lords to make an AR in their Sederunt Books, that no Summons 
of Reduction of any Retour ſhould be Exped, bur as ſaid is, in Zatire, and in 
Parchment, under the Quarter Seal, and by the DireQor of the Chancellary his 
Deputsand Servants, and that noProceſs ſhould be granted in time coming up- 
on any Summons, otherwiſe raiſed, The Lords Ordained this to be done, and 
Found,that the ſame ought to be obſerved in all Summons, for Reducing ofRe- 
tours, which were Principally called to be Reduced,but not where other Writs 
were principally to beReduced,and Retours to fall in Conſequence: And where 
Retours were called principally to be Reduced, they thought the ſaid Order 
- thould be kept, albeit rhe Summonsconcluded no Error, and albeit the Per- 
fons Aſſyſers, were neither defired to be puniſhed for wilful Error, nor yet that 
they were calied in the Proceſs; But only that the Purſuer deſired theRetour,to 
be Reduced againſt the Dire& Party Served, or ſome Repreſenting bim, For 
the Lords Pound, that ſuch Actions concerned the Allyfers, who, albeit they 
werenot Purſued, tobe puniſhed, for wilful Error, yet by. A& of Parliament 
there's Ignorance Alledgable againſt them, and ſo forignorance their Deed 
RX xX 4 being 
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being quarrelled, theſame ought tobe Tryed by Order of the Chancellary an. 


tiently obſerved, but the matrer was thereafter Ordained to ly overtill fur- 
ther Adviſement. Yid. Feb, 13, 1628. Mark Ker. &c., | 


La. Maxwel contra her Tennents, July 28. 1630. 

N a Removing La. Mzxwel contra her Tennents, one of the Defenders Al- 
ledging, that he was Rentalled by the Purſuergin the Lands Lybelled, dur. 
ing his Lifetime, and by vertue thereof in Poſſeſſion, The Purſuer Replying, 
that the Rental bore a Clauſe and Proviſion, That if the Rentaller Diſponed his 
Lands to any other Perſon,it ſhould be null, and that he had Diſponed it to his own 
Bairns,who were in Poſſeſſion ofthe Lands. The Defender plyin , that the 
Diſpoſition to any of his Bairns made it not tofall, ſeing that Diſpoſition could 
not be Repute, as ifhe had Diſponed his Rental to a Stranger, which behoved 
to be the only Meaning and Interpretation of that Clauſe of the Contra, ſpeci. 
ally ſeing heand his Bairns, to whom the Diſpoſition was made, remained in 
Houſhold, and dwelt together,and Poſleſt altogether. The Lords Found, the 
Exception and Duply Relevant, and Found the Ditpofition, made by the 
Rentaller to his own Bairns, not tobe ſuch a Deed, as to make the Rental fall, 
ſpecially ſeing he retained the Poſſeſſion with his ſaid Bairns, whereas if he 
had not been in Poſſeſſion, but only the Bairns. to whom' he Diſponed, the 
Matter would have been the more Diſputable. Vid. Feb. 26. 1630, Lockbart 

of Carſtairs, ARor. & Douglas. Alter. Hay Clerk. 


L. Freeland contra Sheriff of Perth, Eodem die. 

Ne of the L. Freeland's Tennents being Unlawed in his Baron=Court for 
'Q Blood,8& being therefore lawfully Convid,and having payed the Qnlaw; 
this Tennent being thereafter conveened for the ſame Blood before the Sheriff, 
and it being drawn in Diſpute before theLords,if that Conviction and payment 
conform thereto, donein his Maſters Court, ſhould liberat bim, ſeing the She- 
riff Alledged it ought not to free him, becauſe albeit the Baron might Convi& 
his own Tennent, in bis own Court for Blood, yet that Right is only compe- 
tent to the Baron, where boththe perſon Committer of the Blood, and the other 
Party, whoſe Blood is drawn,are both Tennents to the Baron; and fo where they 
are both ſubje& tothe Court, orelſe where, and when the Fa is committed 
upon his own Ground) but being done upon the Ground, pertaining to another 
Heretor, the Baron had no power to cognoſce thereupon, The Lords Found, 
that ſeing this Fact was not done upon the Barons Ground, and that both Par- 
ties were not his Tennents,neither did the Party hurt, complain to the Maſter 
in the Maſters Court, norſeek reparation there, quo caſs the Maſter might 
claim the Proceſs, if it had been ſo proceeded, albeit the Committer was his 
Tennent, yet that the Sheriff was only Judge to try the ſame; and that the 
tryal made by the Maſter did not liberat him, but that the Sheriff might pro. 
ceed, and oughtto be preferred, 


L. Carnoufie contra Meldrum, Penult Fuly, 1630, 

\ FF rarwgoeg is made 22 July 1630. the Heir defiring Defalcation 

againſt the Executors of the Wife of the Defun&, of the Defunas 
Moveables, for Sums owing by the Defunct by Heretable Bonds, which the 
Heir Alledged ought to be payed for the Heirs relief,out of the readieſt of the 
Moveablesz and the Executor Alledging, that the Heir ought to have no re- 
lief for Debts owing by Heretable Bonds, upon the Defuncts Moveables. The 
Lords Found, that the Heir _ to have no relief againſt the Executor, nor 
upon the Defuncts Moveables, for any Sum owing by Heretable Bonds and 
Found, that Obligations bearing the Debitor to be obliged,to pay Annualrent 


for the Money borrowed,albeit not bearing a Clauſe of Infeftment,were hes 
retable 
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getable Bonds, which the Heir was lyable to pay, arid nottheExecntor 3 for 
the Lords Found,thatHeretable Bonds ought to be-payed by the Htir,8& Move- 
able Bonds by the Executor 3 fo that albeit the Creditor may feck payment ei- 
ther from the Heir or Executor, as he pleaſed, yet berwixt the Heir and Exe= 
cutor, when any of them ſeeks their relief off others, they are obliged to re- 
lieye others of the Debts, as ſaid is. Alſo the Lords Found, that where the 
Debitor by an Heretable Bond,dies before the Term of payment. after the which 
the Annualrent begins to take effeR, ro be payed as uſe is, thateo caſ# albe- 
it both the Debitors Heirs and Executors be obliged in the Sum to the Credi- 
tor, yetin the relief betwixt the Heir and Executor, the Heir ought to have 
reliet thereof off the Moveables; and in that cafe the Moveables are properly 
lyable therefore, evenas when the Creditor dies before the Term of payment 
in an Heretable Bond, the ſame will pertain to his Executor, and not to his 
Heirz but if where the Debitordies before the Term of payment, and the Mo- 
ney ly over after the Term divers other Terms, and that the Creditor exa&. his 
Principal Sum,and Annualrents from the Heir ; albcit by this Deciſion the Heir 
will get his relief offthe Executor for the Principal Sum yet itis a doubt, ifhe 
can get relief off the Annualrents payed 'by himg which appears ought not to 
burden the Executor, who can be ſubjed in no further, but what was owing 
by the Defund, the time of his deceaſe 3 and which, as appears, cannot make 
him lyable for the courſe of Annualrents running after his deceaſe. Aftor, Nz- 
colſon & Baird, Alter, Mowat & Burnet. Gibſon Clerk. Vid. 7 March 1629. 
Falconer contra Blair, x7 December 1633. Geills Shaw. 18 March 1630Hart, 
22 July 1630. Salmond. 11 July 1631, Lighton. 


Jobnſtoun contra Hope, Eodeme die. 

, A Bondof borrowed Money granted by Johnitourn,being defired tobe re- 

duced, becauſe it was granted by him being Minor, and to his Lzfion, 
and was Revocked infra avnas wtiles, and the Action foreſaid of Reduction ing 
tented thereupon 3 and the Defender Alledging, that it was not Reduceable, 
becauſe atter his Majority he had payed Annualrent to the Creditor for this 
Sum, whereby he had Ratified the fame Bond. The Lords Found this Alledge« 
ance Relevant for payment of the Annualrent by him after he was Major, was 
found to be a Katification. of the Bond, which excluded all Action of Reduc« 
tion upon Minority and Lzſjon, albeit the Annualrent was payed, for obedi» 
ence of Letters of Horning upon that Bond, which bore an obligment of An- 
nualrent, which the Purſuer Alledged he had neceſlity toobey, and that it was 
not a valuntar Act, which was not reſpected, ſeing he might have Suſpended 
the Charges, which not being done, was a Ratification of the Bond. Actor. Lqye« 
tie & Taylor. Alter. Mcgif & GGilmor. Hay Clerk, Yid,16 Novere. 1630.Murray. 


Brown contra Lamb, Novemb. g. 1630. | r 

Ne Zawb Officer havingPoyndedGoodsat Andrew Livingſigus inſtanee,as 
pertaining to Brown for Debt owing by Brown to Livingſion,apd a3 the 

ume of the Poynding, - Brown Purſuer of the Spuilzie Compearing, and affer= 
ingto make Faith,thatthe Goods pertained to him,and not tothe gther Brown, 
againſt whom the Poynding was Execute; notwithſtanding whereof oſints 
cer Poynded, who being therefore conveened fox Spuilzie theregt, he Alledgr: 
ed, that the Purſuers {elf immediatly after the Poynding, the xypep thereghier 
intrometred with the Goods, by the which intromifſign, atjer the Alledgedi 
Spullzie, the Officer ought to be liberat of any Spuilzie, ſcing its neither Lys 
helled, norcan be Alledged, that the Officer after the ryne, gt.y4he Pur 
Inromiſſion,cver meddled with the Goodg,or gig apy Ad tg prejudge the Pur- 
fuer thereangnt. And' the Purſuer Replying, that that Intrgmiſſign way betly 


f 
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momentaneous and ineffeual to him, ſeing Livingſton, at whoſe inſtance the 
Poynding was led, within 48 hours after the Purſuers Intromiſfion,took back 
again the ſaidsGoods, and Diſponed thereuponz which being done by him; 
in reſpeR of the foreſaid Alledged Poynding unjuſtly, firſt done by the Offi- 
cer who proceeded, notwithſtanding of the Purſuers Compearing to make Faith 
therefore, the Exception ought to be Repelled. The Lords Repelled the Ex- 
ception, in reſpe& of the Reply ; for they Found, that the Officerhaving done 
once wrong, by Poynding of another mans Goods,who offered to make Faith, 
he was not fred of that wrong by the Parties ſubſequentIntromiſtion,& which be- 
ing momentaneous,8 made incffeQual by theCreditorsIntromifhion thereafter, 
albeit nodeed was done thereafter by the Officer, yer that the firſt wrong of 
Poynding was not Found Purged; but the ſaid Poynding being the / 9 yes of 
the Creditors taking away again of the Goods from the Purſuer, the faid away- 
taking depending upon that Deed of the Officers, was ſuſtained to maintain 
the Spuilzie againſt the ſaid Officer, ſeing he had alſo after the Spuilzic receiy. 
ed from the Creditor a Diſcharge,upon the Receipt from him of the iaid Goods 
Poynded. Actor. Stzart. Alter. Mowat & Dunlop. Hay Clerk. 


L. Limpitlaw contra Aikenhead, Novemb, 11,1630 

] N a Purſuit by the L, Limpitlaw,tor the Mails and Duties of a Lodging, perz 
taining to Alexauder Aikenhead, Compryled by Limpitlaw, wherein Mr, 
Fames Aikenhead compeared, and defended himſelt by ananterior Compry- 
fing,which was expired; and the Purſuer Anſwering, that the ſeven years were 
not expired,and that yet he had place to pay the Money,for which it was Come 
priſed, ſeing albeit there were {even years paſt, fince the date of the Comprys 
fing,yet that time ought not to be compted to run,nor thePreſcription to take 
lace, but after the expiring of ſevea years,atter that the Compriſing was Ale 
owed by the Lords,and after Seafin nay px. the which Deeds the Com» 
priſing beganto be made publick,& from that time only it ſhould t:ke the be- 
inning ot the Preſcription of the ſeven years, ſpecially when the Queſtion is be- 
twixt ewo Conecreditors,and not betwixt the Creditor and Debitory For albe- 
it the Preſcription began at the date of the Compriſing, aga:nſt the Debitor, 
againſt whom it was Veduced,and who could not be ignorant thereof, but that 
he ought to Redeem within the ſeven years, atter the date thereof z yet it was 
not alike to an otherCreditor, who cannot be compted i» mora, it he offer to Re» 
deem within ſeven years,after it becamea perteR and publick AR,which is not 
before the Lords allowance,at theleaſt before taking Seafin thereon, ſpecially 
ſeing the one Creditor, who Alledges the Compriſing to be Irredeemable, wants 
nothing, whereas his whole Debt and Expenſes is paid to him, and the other 
Creditor isinan hardeſtate to want all:T he Lords not the leſsSuſtained the Ex» 
ception,and Found the Preſcription of the ſeven years,after which Comprifings 
are notR edeemable,takes beginning againſt whatſomever perſon, eitherDebitor 
orCon-creditor,or others,from the date of the Compriſing, and neither from the 
time of the Allowance, nor from the time ot the Seafingtor it it were never allow- 
ed,the Compriſing not the leſs being otherwiſe good, is ſufficient, ſeing the Al- 
lowance is only, that Charges may be direR againſt the Superiors of the Lands, 
ro give Seaftn;and it Compriſers may get Seafin, without ſuch Charges orAllow« 
ance, the Party needs not to ſeek Allowancezand if the Compriſer delay to rake 
Seafin after his Compriſing, the Conecreditor has the more advantage, it upon 
his Compriſing,albeit poſterior, he obtain the fiſt Infeſtment, ARor, Nics/ſon, 
Cunning ham & Dunlop. Alter, Stuart & Aikenbead.Gibſon Clerk, Yid. Feb,6, 

1629, La Borthwick, 
L. Clackmannan contra Allardes, Novemb: 16.1630. - whe 
I N a Poynding of the Ground, of the Lands and Barony of L, Ba/namoon, fot 
an Annualient, which was Diſponed to Clackmannan by Balnamorn, to be 
up? 


UMI 


UMI 


; which Seaſin beating in the Clauſe afFacranr, to be done ſuper ſundo aifta- 
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uplifted out of the Lands and Barony of B4lyamoon, or any part thereof, 
conform to his Chatter and Contra&, ofthis Tenor, and Seaſin thereon , 
rumterrarum, the Detender being a Creditor to Balnamoon,and who had Com- 
priſed cettain pariicular Lands trom him, after the Putſuets !nfe{tment for eſaid, 
The ſaid LetenJer Alledged, That the ſaid Seaſin could not exrend to theſe 
Lands, which were not ſpecially affe&ted with the Purſuers Annualrent, theſe 
Lands not being ſpecially inſert in the Puriuers Charter or Seafn,nor no Seaſin 
taken atth«ſe Lands; but only making mention, 7 hat the Di/poſition was ont of 
the Lands of Ba\namoon, whereby nowther Lands could be atfetted : And al- 
beit it was called the Barony of Bal#amoon, yet that Deſzgnation could not 
make the ſamea Barony ; tor although that before the Purſuers Right, the 
Purſuers Author had Acquired the Lands trom another,by a baſe Right, bear- 
ing, To be holden in free Barony,and thatthe King had Confirmed that Charter; 
yet that Confirmation could not make the ſame a Barony. ſeing a Barony can- 
not be granted atter (ſuch manner, but by a ſpecifick Erection and Creation,done 
by the Prince ſcienter, when tht isintended by him, and cannot be done by a 
Subj«& to take beginning trom h:s Deed,as in this caſez andalbeir it werea Ba- 
tony, yet he Allecged it cannot extend to theſe Lands Excepced on, they not 
being ſpecially Diſponed,nor no Seafin taken thereon, except that the Lands by 
the Kwg's Chatter had been ſo United, that that place had been appointed to be 
the place, whereat Sealin ſhould have been taken for all the Lands: Notwith- 
ſtan (ing of the which Alledgance,the Action was Suſtained, and the Exception 
Repel'ed,and the Chatter and Seafin of the Annualrent Libelled,was Found to 
Aﬀct all the | an.'s contained in that Charter, Confirmed by the King, bearing 
to be holden ix libera Baroniaz, which Lands lay contigue togethery but not ro 
Aﬀett theſe which lay diſcontiguez and Found, (cing there was no ſpecial place 
deſigned, whereat Seafin ſhould be taken, that for theſe Lands lying contigue, 
Sealin taken at any ot them, ſerved to affect ail cheLands lying contigue, &ought 
ſo to be Found in all Landsof any Barony: L'ikeas, many of the Lords thought 
the ſame ought to hold in ſundry Tenements alſo,albeit not Unite in a Barony, 
that where they ly contigue, Sealin raken- of one of theLands,ſhould ſtand to the 
Hetetor for Seafin of the reſt, which I think hard toallow(but it was not the pro- 
per Caſe then I\1iſputed) and ſpecially here, where the'Seaſin was not of Land, 
but of an Annualrent out of the Land : And the Lords Found, That the C har- 
ter granted by the Vaſlal ro his Son of Lancs, which pertained to him as an half 
Hc«=etor otth-Barony,tor theLand of the wholeBarony of Meamuir, pertained to 
Balnanoon, and ſome other Heretors, and Balnamoon had the half thereof, the 
Lands of which halt he Diſponed,as ſaid is, to his Son,by a baſe Right, to be hol- 
den in libera Baroniazand which Charter vas Confirmed by the King, which 
Confirmation here in this place was Found to be equivalent to the Eretion of 
a Barony, and Diſ-membricg it trom the'other whole Barony, as it it had been 
particularly done by the King, Actor, Adwvocatus & Mowat. Alter, Stuart & Bur- 
net, Hay Clerk, Vid, Fuly 23. 1628, La. Ednem, Feb, 10, 1631, 


# % 


Murray contra Cochran, Eodem dies. 

| N aSuſpenſion of Charges upon a Bond of 40 metks made to Murray by one 
Cochran,upon reaſoh ot the Debitors Minority, the time of theSubſcribing of 
the Bond, he being then within 18 years in his Fathers Houle, and Subſcribing 
with his \lmquhile Father, with whom he is bound conjundtly and ſeverally, and 
getting neicher benefit of the Money, alledged borrowed; nor benefit by his Fa- 
thers Deceaſe, being a poor young Man," Likeas; he hayRevocked: thit Bond, 
debitotempore intra annos wtiles, 1n'tefpedt of his Leſions This Reaſonwas tidt 
Suſtained,to be received by way of Suſpenſion, albeit both betwixt poor Par- 
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ties,and a ſmall ſum, in reſpe& that the Suſpender had not intented debits tem- 
pore intra annos wtiles,a Summons ofReſtitution i» integrum,to be Reponeda» 
oainſt the ſaid Bond, nor ReduRion upon the ſaid Revocation and Minoriryzand 
Found, that this Reaſon of Suſpenſion upon that Revocation, albeit done debito 
tempore intra annos utiles, Interrupted not. Ator, Alter, Nairn, Vid, pe- 
nult Fuly 1630, Johnſton, | 

Pride contra Thomſon, Novemb. 20, 1630. 

NeThomſon beingPurſued as Heir of Proviſion to herSiſter, forRegiſtration 
'8)> a Bond of 500Pounds,made by her ſaid Umquhile Siſter,toThowſon her 
Brother, whereto one called Pride was made Aﬀigney, and who Purſued that 
Regiſtration. The Detender who was conveened as Heir of Proviſion to her Si- 
ſter the Debitor, Alledging, That the general Heir ought to be firlt Called and 
Diſcuſt, This Alledgance was Repelled, becauſe the Cedent who was Creditor, 
was that perſon, who would have been general Heir,and he Compeared and Re- 
nounced tobe Heir, albeit he was that perſon, who in Law would have been ge« 
neral Heir,it he had pleaſed to Serve himſelf general Heir to her,and affiſted his 
Afſſigney in this Purſuit; Sb that the Zords Suſtained the Proceſs againſt the 
Heir of Proviſion, And it being turther Alledged, That albeit he Renounced to 
be Heir,yet thereby he ought not to be tree of this Debt, but the Purſuit there- 
fore was proper not the leſs againſt him,and not againſt this Defender, becauſe 
he had Intrometted with the Detunts Goods and Gear, whereby he being Vis 
tious Intromettor, he ought to be lyable to the Detunas Creditors for their 
Debes, in reſpe& ofhis Vice, and conſequently he could Purſue none other but 
himſelf cherefore, wherebythe ſame was contounded, And thePurſuer Anſwering, 
that albeit a Creditor have Aion in Law againſt the Tntromettors with the 
Debitors Goods, to make him thereby anſwerable to pay the Debts, yer that 
ought not to be Received by way of Exception,to Alledge the Creditor,when 
he is Purſuing for his Debt, to be Intromettor,therethrow roExclude his whole 
Debt,albeir he had Intrometted {which is not granted) with a ſmal quantity, 
which would not (atisfie the half of his Debt, The Zords Found this Alledgance 
of Intromiſfion Relevant,only for ſuch quantity as the Excipient would conde- 
ſcend upon,and prove was Intrometced with by the Creditor,to Compenle the 
Debt acclaimed protanto, and no further: And Found that it could not bere- 
ceived thereby, to make him as a Vitious Intromettor lyable for the whole, if 
the Intromifhon would not extend to ſo much, albeit he might be Purſued that 
way;by another Creditor ofthe Detunds ix ſe/idum for the whole, by way of 
Action, which was Found,ought not to beR eceived by way of Exception. Actor, 
Gibſon. Alter, Dunlop, Hay Clerk, Yid, Fuly 21, 1630. Fairly contra Fairly, 

Upon the 17 of Fanuery 16323, Stuart contra Stuart, one of two Daughters, 
only Bairns to their Father,of two ſundry Wives, having Purſued her Elder Si- 
ſter,as Charged to Enter Heir to her Father, and upon her Renunciation, hav- 
ing intented Adjudication againſt her, the Proceſs of Adjudication and the ſaid 
Decreet was Suſtained, albeit the Eldeſt Siſter was only Called, ſeing the other 
Siſter Purſuer, could not Purſue her ſelf, and ſhe Renounced to be Heir alſo; 
which was Found upon both theirR enunciations; this being proponed by ano- 
ther Creditor of their Father, who was ſeeking Adjudication alſo againſt them, 
in which Proceſs the (aid Creditor Comnperred and it was Found, that her Pro- 
ceſs ſhould go on with this Creditors pari paſſu, 


Rutherfoord contra Halcro, Badem die. 

N a Suſpenſion of a Bond of 48 Pounds, madebyHalcro to Ratherfoord,becaule 

it was made by a Woman, fante matrimonio, with the Husbands conſent, 
ſothat if any Execution ſhould be thexeon, it oughe to be againſt the _ 
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Executors,and not againſt her, The Lords Suſtained the Charges againſt the Re- 
li&,maker of the Bond, becauſeit was offered to be proven by the Relits own 
Oath,that the Bond was given for Aliment,furniſhed to her, ſhe being here Im- 
ployed in doing of her bJusbands Afairs,and for ſupply of her neceificy, Which 
the Lords Suſtained, and Found it not neceſlary,that the Charger ſhould purſue 
the Husbands Heirs or Executors therefore,but reſerved Action to the Relic, 
to ſeek her Relief againſt them for the ſame,provt de jure, 


Smith contra Gray, Nowvemb, 23, 1630, 

Ne Gray being Purſued as Intromettor with his Fathers Goods, to pay a 
() Debt owing by his Father to the Purſuerz after the which Purſuit, the De- 
fender Confirms himſelf Executot'to his Father, as a Creditor, to the effeR he 
might be ſatisfied of Debts, wherein he was Cautioner for his Father,which Con- 
firmation was Exped within year and day after his Fathers Deceaſe, and in re- 
ſpe& thereof, Alledging that he ought to have Retention of the Goods Con- 
firmed,tor his own Relief of theſe Debts, wherein he was Cautioner tor his Fa- 
ther,and which would exhauſt the Teſtament Confirmed, and ſo he Alledged, 
that he ought to be Liberat of thisPurſagitzand thePurſuer opponing the priority 
of his Diligence,by Intenting of this Cauſe before the Confirmation,after which 
Diligence hecould do noDeed in his prejudice, to prefer either himſelt as aCre- 
diror,or any other Creditor,ſo that oy Creditor ought to be reſpeQed, ac- 
cording as they have done Diligencezand he not being Purſued,nor Diſtreſſed by 
his Fathers Creditors,as Cautioner,or otherways by any legal manner, his own 
voluntar A of Confirmation cannot give him preference to the Purſuer, qa# 
prims provecavit, The Lords Found, That albeit this Confirmation was expede 
within the year,afrer the Deftun&s Deceaſe,yet being done after the Intenting of 
the Purſuets Cauſe, it could not give him preference before the Purſuer for 
theſe Nebts, wherein he was Cautioner for his Father, he not being purſued there- 
fore, tor Relief whereof he could not Intromet at his own hand, to pay himſelf 
torally,and thereby to exclude any other Creditors more timeousPurſuir,and ſo 
Found , that the Goods ſhould proportionally receive diviſion betwixt him 
and the Purſuer,contorm to the quantity of their Debts, ARor, Primroſe, Alter- 


Mowat. Hay Clerk, Yid, Fuly 14 1626,Smith contra Gray, vid,infre Decemb. 
8, 1630, inter eco[dem, 


Miniman contra Ramſay, Novemmb, 25,1630, 

WAY ii Miniman Purſuing David Tingale and Elizabeth Ramſay, as Exe- 
cutors or Intromettors with theGoodsofFobs Fullertoun, Burges of Dax» 
dee hisDebitor,to pay him his Debt + Tindale Alledging that he could not be 
Purſucd as Intromettor, becauſe Ramſay the other Defender Called,was Exech- 
tor Confirmed to the DefunR, in reſpe&t whereof, albeit the ſaid Teſtament 
was Confirmed poſt ceptam litem,and after expiring of 4 year, and much mote'#- 
ter the DejunGts deceaſe yet ſeing it was a Teſtament. Teſtamentar,madeby the 
Detun&ts own Nomination of Ramſay his Relic, to be his Executrix, and that 
ſhe wasalſo called in this fame Proceſs, whereby the Purſuers Aion woutd pro- 
ceed againſt herz Therefore the Zords Found no Proceſs againſt the other Pr 
ty, who was called as Intromettor, ſeing he was lyable ro-the Executor, and the 
Executor to the Creditor. Ator, Ruſſel, Alter, Yid, Fuly 22, 1630, L, 

Carnouſie, 
Thomſon contra Rig, Fodem dit, ey 5 | | 
THe Lo. Theſaurer &GeorgeThomſon writer, having purſu'd oneFig before the 
Exchequer,for ſome Moneys owing by him to'Robers Philep,who was fouhd 
to haye Intrometred with ſome of the Kings Majeſties Taxatiotis th Du fer, 
and the Debt owing by R3g to Philip being referred to Rigs Oliith;and heSum- 
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moned to that effe&t,and holden as conteſt, and Decerned: He Intents Improha. 
tion of that his Citation, by Action before the Seſſion, wherein the Theſaurer. 
and George Thomſon Alledged,that he could not be heard to Improve that E xe. 
cution, becaule they referred to the Improvers Oath, that the Execution was the 
proper hand Writ of his own Father, all Written by his Fathers own hand,and 
Subſcribed by him,and ſtamped with his ſtamp,and ſo he ought not to be heard 
now after his Fathers Deceaſe,to Improve that Deed, whereby to make him in. 
famous,and ro lacerat theName andFame of his Father after his Death,which is 
againſt all Humanity & Chriſtianity,tor aSon to do to aFather, thereby to accuſe 
hi :: of ſuch a Fault,for the which his Father, it he were living, might be Crimi- 
nally Accuſed and Execute, to an ignominious Deathz which Acculation in all 
Law,Civil and Chriſtian is denyed to aSon againſt the Father, ſpecially oughr ir 
ſo tobe Found in this Caſe, ſeing he offers to prove, that the ſame Party Improy- 
er,zot a Copy of the ſame Summons, whereupon he was holden as conteſt ſent 
and delivered to him, which came to his hands, & whereupon he compeared be. 
fore the Exchequer,and procuced the Copy out of hisown hands,and fought Pro. 
teſtation againſt the Summons, and offered him ready for the cauſe; ſo chat he 
cannot be heard to Improve the ſame, having acknowledged his Ciration, as ſaid 
is, The Zords notwithſtanding of the Alledgance, which they Repelled, Found 
that he might be heard to Improve this Giration,ſeing it tended only to Repone 
the Party, to give his Oath upon the Debt, or the Party might prove the Deb 
otherways thanby his Oath, as he beſt might. ARor, Nicolſon & B8urxet. Alter, 
Stuart & Cunninghame, Vid. Fuly 2,1630. E, Humecontra Francis Stuart, 


Full:rtoun contra Kennedy, Novemb, 26. 1630, 

NeK ennedyRelic of Dalrymple of Stairs, being conveened as Intromiffatrix 

with her Husbands Goods,to hear her Husbands Obligation granted to the 
Purſuer,upon a certain Sum Regiſtrat hoc nomine againſt her; The Zords Found, 
that ſhe as Intromiſſatrix,was not holden to pay the ſame,in reſpeR that her Hul- 
band died Rebel,and his Eſcheat was Gitted,and declared at the Inſtance of Xen- 
nedy Donatarthereto, to whom ſhe was comptable tor her Intromiſſiong which 
| Exception was Found Relevant,albeit it was Replyed,that her Intromiſſfion go- 
ing along before the granting of the Gitt of Eſcheat and Declarator,that preceed- 
ing vitious Intromiſhion, could not be purged by the ſubſcquent taking of the 
Gift of Eſcheat,ſpecially {eing her own Brother is Donitar tiiereto,and that ſhe 
has ever keeped the Poſleſſion fince her Husbands Deceaſe, and was never un- 
quieted by the Donatar: which Reply wasnot reſpeRed,for the Lords Found that 
the Donatar would be preferred to the Creditor, and that the Reli& would be 
comptable to the Donatar, and reſpected not the ConjunRion of the Reli&t 
- with the Donatar,ſeing the Reli&t might have taken the Eſcheat to her (elt.pro- 
prio nomine,her Husband being dead, ſeing a Stranger might have done ir, and ſo 
- might ſhe to her own uſezand as there could not a Teſtament be Confirmed ya- 
liably of the Rebels, whereby his Gearmight be Claimed, either by the Relis 
Baitns, or Executors,in reſpe& of the ſaid Rebellion, no more can the Intromiſ- 
 atrix be lyable for the Gear to any but to the Donatar, 


L. Lawder contra L, Colmſlie, Novemb., 27. 1630, 

Contract of Marriage betwixt the L, of Zawder & a Daughter of Com!(je, 
dated 1565, regiſtrat that ſame time, being deſired to be Transferred in 

the parties repreſenting the Contractors: The Lords Found, that the ſame could 
- not be Transferred, but that it was preſcribed,conform to the 28 Ad, 5 Par, Fa. 
3.becauſe no Purſuit,nor other Document following by Execution or legal Deed 
was done thereon within 4o years after the date,nor atter the Regiſtration there. 
otstor albeit the Regiſt;ation of the ſame done at the date thereof, made it a feg+ 
| rence, 


T he Deciſions of the Lords of Seſſion, 1630. 547 
rence, yet lying over fince,that was not Found to interrupt the Preſcriptionzand 
albeit it was a mutual ContraR,and alſo a Contra of Marriage, whereupon Mar-« 
riage had tollowed, yet it was found to be as an Obligation,which came under 
the Preſcription of 40 years, and albeit the Purſuer, who craved the Transfer- 
riog,to the effeR that the ſum of 600 merks might be payed to him,which ſum 
by the ContraR,is appointed to be payed to hisPredeceſlors,to the end it might 
be imployed upon Land, for the Heirs mentioned in the Contract, whereby he 
Alledged that it was an Heretable Right,which came not under that Act ofPar- 
lament, but by the Act of Preſcription in the Parliament 1617, there was 13 
years granted atter thedate of that Acc, to proſecuteſuch HeretaNe Rights, with- 
in the which timealſo the other Patty repreſenting the other Contracter,obtaigs 
ed Execution againſt this Purſuer, tor. fulfilling ot their part of the Contract to 
him,which was done Ano 1624. whereby he Alledged,that it was not equitable 
that the one Party ſhould have Execution thereupon, and the other Party to be 
pre judged thereot, Yet this wasRepelled;and the PreſcriptionSuſtained, ſeing this 
Purſuer had not debrts tempore (ought Execution, for his part Contracted in his 
favours; tor when Execution was ſought againſt him for imploying of that Sum; 
appointed by the Contract to be laid out,and it was Comperent to have been then 
Alledged bv him, that he could not Imploy that ſum, which they were obliged 
to pay to him, betore he had received pay ment thereof,and being then omitted; 
it was probable thatthe Sum was payed, & he could not thereby ſeekImplemenr 
thereot,not being then neither Allecged, nor no Purſuit made within the time 
of Preſcription, to Inter: upt the ſame before this Purſuit, which was not moved 
before the exp'ring ot theſe 13 years, granted by the laſfAct,as ſaid is, Yid, Dec; 
23, 1630-Lo,0gilvie contra Ogilvie, Feb,26. 1622. Sir George Hamilton, March 
17.1629 Zeoman, Fan, 26, 1622. Captain Herring, Fuly 21,1629. David 
Morreis, Decemb. 10, 1630, Nisbets 


Dow2las contra Fohnſton, Eodem die, CT ord 

R. Thomas Dowglas of Stainypath, Purſues one Fohnfton for Reduction of a 
M Bond made of aSum otMoney to] proand j Lomortanny the common 
Debitor, with the Compryſing Decnced thereon of the Debitors Lands,becauſe 
the tame was done after a Bond made of borrowed Money to the Purſuer,and 1n- 
hib:tion thereon; In which Proceſs it being Alledged;that the Purſuer could not 
ſeek Reduction #n totum of the whole Compryfing of all the Lands, ſeing the 
Lands wete mote worth t an would pay both the Parties whole Debts, and the 
Purſuer ought only to have Reduction, for ſo muck of the Lands as might pay 
himſelf, that the Defenders Right might ſtand co him for the reſt, ſeing the De- 
tender being but a poor man, and his Debt being ofa leſs Sum,the Purſuer who 
was of greater Subſtance,and whoſe Debt was twiceas greatas his,it were more 
reaſonable,that he ſhould be payed by thePurſyer of hisSums;than that he ſhould 
be compelled to py the Purſer his greater Debt, which he had no power to 
do, ſpecially the Land being more wotth than both their Debts, This Alledg= 
ance was Repelled,amt the Purſuer was found toghave good Action to Reduce 
the Bond, and all that had followed thereupon #n totum, ay and while he were 


Kage of his Debt, 8 that he was not holden to pay the Defender his Debt,al 
it the Land might fatisfie chem both; Hay Clerk, 


_— 


La. Williamſon contra Cuſbrie, Ult. Novemb, 1630. 
' A N Advocation being ſought from the Sheriff of Aberdene, upon this Rea® 
ſon, that he admitted an Exception ofImprobation of a Writ, produced 
betore him for the Purſuers Title, whereas Interior Judges are not competent 
udges to [mprobations, but only the Lords of Seffion, ſeing Inferior Judgeraro 
only Judges to Improbation of Executions and Citations, uſed in Procels Dedu- 
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ced before themſelves. This Reaſon way not ſuſtained, forthe Lords Found, 
all InferiorJudgesareJudges to Im robations,of whatſoeverWrit uſed by Parties, 
and produced in an Proceſs Purlued before them, where the Improbation is 
proponed by way of Exception or Reply, and where the dire(t manner is ex- 
tant, but riot otherways, nor by way of AQion, nor where the dircet manger 
is not extant 3 and if they Repell any ſuch Alledgance of Improbation, the 
Lords Found it iniquity, and being verified to be a juſt caule of Advocation, 
Acor. Mowat. Alter. Hay Clerk, 
Dowglaſi contra Wardlaw, Eodeme die. 
Ames Dowgldſs Macer, being Donatar to the Eſcheart of Mr. Joke Wards 
law,and purſuing Declarator thereon the Defender Alledged, that the Hor. 
ning was null, becauſe before the Denounciation the Party had made payment 
of the Sums Charged for, ſo that thereafter he could not be lawfully Denoun. 
ced 3 and the Parry having payed, he needed not have Suſpended, having in 
due time obeyed the Charges, This Exception wasnot received hoc loco,to ſtay 
the Declarator,. being proponed by way of Exception, totakeawaya Horning 
ſtanding ſummarly,which could not be taken away,but by an ordinary Action, 
wheretothe Kings Advocat and the Party Charger behoved to be called, and 
wherein tryal muſt be taken upon the true date of che Acquittance of paymenz, 
which is not proper in this Proceſs z therefore Actionof Reduction was reſcry, 
ed to the Party upon that Reaſon, Gibſon Clerk. 


Ramſay of Cockpen contra L. Conheath, Decemb. 1, 1630. 

N an Improbation of the Charters, Seafins, and other Writs of the Lands of 
made to Conheath, by the umquhile Lady Cockper, Purſued at the 

Purſaers inſtance, as baving Right by a Bond made to him by the ſaid un- 
quhile Lady his Mother,containing an HeretableDiſpoſition of the ſaidsLang, 
TheLord: Found, that the Bound ( no real Seafin following thereon in the Purſy. 
ers favours) could not furniſh bim Action to call tor Redudion and Improba- 
tion of the ſaids real Writs ot tie ſaids Lands made to the Defender. Aca. 
Hart. Alter. Gibſon Clerk. Fid. 4 Feb. 1630. E. Kinghorn, and the 


Caſes there. | 
Gibſon contra L. Corsbie, Bodeme dies 

N a Spailzie of an Horſe, Atﬀtion was ſuttained, albeit the Defender 
| Excepted againſt the ſame upon alawful Poynding,conformtoa Sentence, 
ſeing it was Replyed, that the Horſe was a Plough Hourſe,and there was other 
Goods Poyndable pertaining to this Parſuer,more than would fatisfie the Debt; 
which Reply was ſuſtained, And the Lords Found it not neceſlary,that the 
Parſuer ſhould be aſtrifted to fay, that the Horſe was Poynded at the very time 
when he was Labouring in the Plough 3 but that ie was ſufficient to reply and 
Prove, that the Fa& was done in theordinar ſeaſon of Plowing, which was Li- 
belled to bein February, and which was ſuſtained m thar pant, and that he was 
in uſe diverſe days icmmediatly preceeding the taking away ofthe Horſe, and 
continually all that Seaſon indLabouring rime,to work it) the Plough; neither 
was it found neceſfary,ebae the Parſter ſhould be aftrifted to Libel or Reply, 
that he ſhew to the perſons, whocame to Poynd xt that time, the other Goody 
which he had then Poyndable, bat Found it fiificient to Reply, thar he had 
Goods then Poyndable as ſaid is. But the Lords reſerved the modification to 
themſelves. Actor. Hart, Alter, Craig, Gibjon Clerk, Yd, x5 Novemb, 1627, 
Gullar contra Dunmuir, | | 


| The Feuars of Chappeltonn contra the L. Brzock, Podems die, 
Hir Feuars having acquired/a Right of ſome Lands from Marje- 
B. ribanks of Ratho,cto the which Ratho the L, Broock was obliged todo cer- 
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tain deeds concerning theſe Lands; and. thic-Purluers baving ayquired- Ratho's 
whole Right ofthe Lands,as fingularSuccefſor to-him in his Rig htzFurluesHxrock 
for Regiſtration of that Bond; wherein the Lords Foynd,that $ucce(- 
ſors could not Purſue Regiſtration of the ſaid Bond, as their Author might have 
done, but that they ought to Intent atordinaryARion,for Implement oftbeſagie, 
as accords, & not to feek ſo ſummar Execution,by Purfaitof Regiftiation,w 
the Lords would not fuſtain 3 but the Purſuie was (uſtained ar'their mſtanee;as 
Heirs to theſe perſons, to whom per expreſſum Zrnock was ubliged rado the deeds; 
for Rathohad Feued theſe Lands to the Purſucrs Predecefion for a Feu-duty, 
and thereafter he had Difponed his Superiority-to Ermonk, who then obliged 
himſelf to theſe Feuars, to Diſcharge them and their Succeffors; of a part -of 
the Feu-duty for every and this Bond was craved to be regiftrat by the Pur- 
fuers, as Heirs to thermzto whom the Bond was made. Actor. Canmtze, Miter. 
Robertſon, Scot Clerk. Vid. 19 March 1631. Crichton contra Wallace. 25 Fully 
1626. James Stuart. 29 January 1628, L, Whittinghawe contra Spevce, be 


Dick contra Lands, December 7. 1630, 
And: Parſuing Dickfor Deforcement, in ſtaying an Officer toPoynd upan 

a Bond Regiſtrat in the Books of the Cannmoygate, and Conform to the A& 
and Warrand dire by the Magiſtrats thereon to the Officer, to make © 
Doors; the DefenderAlledged,that this Bond Regiſtrat in the Books of the Con 
nongate, and the forefaid AR to make open Doors, could not be a Warrand to 
bring the Party under ſo dangerous an Aion of Deforcement, except that be- 
fore that A& to make open Doors, there had been firſt a Precept of Poynding 
dire& upon the Sentence) and that Precept had been Execut y the Officer,and 
Reported again to the Magiſtrats, ſhewing,that he could find no GoodsStrenzi- 
able, that thereafter that Precept to make open Doors, might have been Di- 
reted, which not being done, that Decreet of Regiſtration, apd the AR. 
thereon, to make open Doors, could not be a Warrand, whereon the Officer 
might Poynd. And this Defender finding that he wanted a Warrand, might 
ſtay that Un-orderly Poynding, and for doing whereof cannot be Conveen» 
ed as a Deforcer, The Lords Found, no Poynding could be Execut, while the 
Officer had recovered a Warrand to make open Doprs. Kew, The Lords Found, 
the Land-lord ofthe Houſe might ftay the Poynding, while he were Satisfied 
of a years Meal, owing for the Houſe, in doing whereof he committed no De- 
forcement3 butthat he could not ſtay the Poyndingupon pretence,that any mo 
Terms were owing to him and albeit heat the Poynding ſtayed the fame, upe 
Alledgance,that three Terms Maill were owing to him, yet the Lord: "IL; cam 
Deforcement thereby, albeit he might not ſtay the Poynding in Law, tor any 
more Terms Mail but a yezr only, ſeing the Party Poynder offered not ſecuti- 
ty to him, for that years Mail, for which he might have ſtayed the ſamez and 
the offer to pay a Terms Mail by the Poynder was not Found enqugh. Gi bſon 
Clerk- Vid. Novem. 24. 1629, Downie contra Brown, Decem. 5, 1635. Somter 
contra Crammond , PIs 


Earl of Carrick contra Duke of Lennox, Eodex die, 


Decreet being given after Letters Confosm to Penſion Garg £d oy 
| Duke to the Earl of Silver to be payed aut pf the Lordſhip | } ape 

againſt the Granter, and the Chamberlajns of that Laxdfhip, alter che. wh 
Decreet, the Duke Granter thereof, and againſt whom the Sentence was 
piven, being deceaſt : and the preſent Chamberlain $othisnew Duke of Lexgax, 
ng Charged topay the Penſion, for cghe yeom owing fince that DERreage: 
The Lords Found, that no Charges could be granted againſt this Duke, while 
Letters Conform were fic a? timz For Aus being a Penſion Fn 1 
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a Laik,it ought not to be Reſpected as aPenſion lowing from an Eccleſiaſtical 
Perſon. ARor Stxart. Alter, Burnet, Hay Clerk. Vid, Jan. 20. 1627, Weyms 
, contra Duke of Lennox , 
| | Smith contra Gray, December 8. 1630. 

N the ARion before mentioned, Novery. 23, 1630. of Swithcontra Gray. The 
| Defender; who was Confirmed Executor as a Creditor, Alledging, that he 
» had Retention of the Goods Intromitted with by him, fince he was Corfirmed 
- | Executor, for the which he ought not tobe Comptable to the Purſuer, notwith- 
| \Randing of this Purſuit before the Confirmation, becauſe he was Cautioner for 
{ his Father todiverſe of his Creditors, who had Decreets of R egiſtration of thir 
.;Bonds,before he was decerned Executor, and Confirmed, and whoſe Terms of 

Payment of their Debts was alſo come before he was Confirmed, and before 
- which. Confirmation alſo he had payed them their ſaid Debts, and Reported 
. their Diſcharges. And ſome other of the DefunQsCreditors,to whom alſo he was 
"Cautioner, had Regiſtrat their Bonds,the-Termsof Payment whereof, and the 


time of the Regiſtration preceeded allo his Confirmation,which albeit the ſame . 


. were not payed, yet he was Debitor,and Decreet given againſt him,and where. 
by he behoved to pay, ſo that he ought to be preferred to this Purſuer for 
theſe Debts, ſeing he had no Intromiſhon before he was Decerned and Confirm- 
ed Executor, as ſaid is: Inreſpe&t whereof albeit this Purſuer had Intented his 

_ Attion againſt him,before theſeSentences,and before any payment made by him 

tohis*athersCreditors,yet the ſame being done, as ſaid is, before he wasExecutor 
Confirmed, he might lawfully Confirm for his Relief, which ſhould give hin 
Preference to any other Creditors, 24a f6bi vigilavit: The Lords Found this 
Alledgance Relevant for Liberation of the Defender, for ſo many Debts x 


were Decerned againſt him, and payed by him after Decreet, and wherect- 


the Terms of payment were then paſt, being all done before he was Executor 
Decerned, albeit the Decreets were obtained, and Payment made by the Des 
fender, after Intention of this Purſuers Cauſe, againſt bim as Intromettor, ſeing 
he denyed any Intromiffion, before the time of his being Decerned Executar, 
after which time the Lords Found, notwithſtanding of the Prior Purſuit of this 
Party,he then having nolntromiſton, he might provide for his ownRelief, by the 
ſaid Confirmation of himſelf as a Creditor, and then lawfully Intromet, which 
ſubſequent Intromifhon could not be a Ground to produce this Action, But 
the Lords Found, if the Purſuer would aſtrit himſclt to prove, that the De. 
fender Intrometted before the Confirmation, they would prefer him, and that 
being proven, that he behoved to pay the Purſuers Debt as vitious Intromettor; 
which was not purged by the ſubſequent Confirmation, and this was fo Found, 
albeit it wasor might have beenAlledged,that after this PurſuersIntention of the 
Purſait, the Party Defender could do nothing in his Prejudice, to make his 
AQion worſe to hims and better to himſelf, ſpecially by a Deed voluntar of his 
own ( as this Confirmation was ) except this Purſuer had been lawfully cited 
thereto, cum lite pendente nihil fit innovandum, which was not ReſpeGted; and 
as for the other Debts obtained, Regiſtrat againſt the Defender, as faid is, al- 
beit theTerms of payment were paſt, and Decreet of Regiſtration obtained be- 
fore his Confirmation, yet ſeing they were not payed by the Defender alſo, be- 
fore the Confirmation, the Lords would not ſuſtain the Alledgance for theſe 
in reſpe& of the Purſuers Action Intented before, as ſaid is; but I con- 
ctive not theReaſon of this Difference betwixt the Debts payed and un- payed, 
Decreets being given, and the Terms being paſt, which makes all in alike Caſe, 
for the Cautioner ſecking Relief, Partibas ut illic Comparentibus: 
hls ' Niibet contra L. Newlands, Decem. 10. 1630. | 
| | fo Nisbet being in her Contra& of Marriage with ber fiſt Huſband called 


Thomſon, Provided to a Liferent of an 28 ſhillingLand of and accord- 
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ing thereto Infeſt therein,after the deceaſe of hex ſaid firſt Huſb.nd,ſhe Contracts 
Marriage with aſecond Husband; and in this ſecond Contratt of Marriage, Dil- 
pones that Liferent Right,which ſhe had by the firſt Marriage, to that ſecond 
Husband, and to the Heirs to be gotten betwixt them, The ſecond Husband 
deceafing, the Heir Served of that Marriage Diſpehies the right of that Life- 
rent to an Aſfigney, who Purſues the Tennents of theſe Lands for the Duties 
thereot. And the Relift Compearing, Alledged the ContraR to be null, becauſe ig 
was only ſubſcribed by one. Notrarz whichAlledgance wasKepelled, becauſe thas 
Difpoſition of herLiferenc, albeit ſubſcribed only by one Notzar for ber,yet was 
contained in a Contra& of Marriage, whereupon Marriage followed, and {@ 
taking effe asan Homologation of the Contra, wasnot quarrellable for thas 
defect, neither was it ReſpeRed, that the Defender Duplyed, that the Mar. 
riage could not make that AQ, anent the Diſpgfition of her Lifcrentsto and 
good, being ar AR of a ſeveral nature, and not neceſſartothe Martiage,which 
might have taken cffeR, aldeit that Liferent had never been Diſponed, which 
the Lords Repelted, and alſo Foundit not neccfiar to take the Womans Qath, 
upon.the Verity of the ſubfeription.and ofthe command given by hcr x0. theNotw 
tar, to ſubſcribe for hery which the Lords Found not needful; but Marriage hav- 
ing followed, and this being done intui#n, and in Contemplation of the Marri- 
age, the fame Contra was fuſtaimed. ARor. Gray, Alter, Vid. Perwlt. 
March 1626. Grieve contra Cant. Wh. Frne 1625, contra March, t1. 
1628, Hnir contra Cranfird. July 9. 1630, Fetteh. Decem, 23. 1630. Ogilvie. 
Hunter contra Hardie, Eodem dies 
Ne Hunter being Infeftin the Eands of Haggs by LiSpotſmeod, which Lok 
() Spotſwood had long before given an Heretable Inteftment of his Quarter of 
tix faids Lands to #ardie, and Hardie at the fame time having gxanted back 
to Spotswood a Reverſion, making mention, that whereas, he had that ſame day, 
received . Heretable Infeftment from him, of his Four Merk Land of Haggs ( for 
ſo deſigned the Reverfion the Lands, albeit his Infeftwene deſigned the Alig- 
nation,to be of his Quarter of the Lands of Haggs ) yet he granted the Foup 
Merk Land to be Redeemable, by payment of a Sum, and a 15 years Tack of 
the Land, after the Redemption; according to the which Reverfion, Thomas 
Hunter uſing the Order, and purſuing Redemption, andConfigning a Tack of 
the Four Merk Land of Haggs. The Defender Alledged, that this Redemption 
could nat extend but to a Four Merk Land, andcould not be EffeRual to Re- 
deem the whale QuarterLand, as the Purſuer craved in hsOrder andSummons 
ofKedemption,but only for a four Merk Land : fſetng he was Infeft ina whole 
Quarter, which confifted of a feven Merk Land and ahalf, and the Reverfion 
which he gave back, was but only of a four Merk Land ; Notwithflanding of 
the which Alledgance, The Lords Found, that the Reverlion extended to all 
which was contained inthe Charter ; for albeit the Charter was of the whole 
Quarter, and the Keverfion deſigned only the four Merk Land, yer being done 
all at onetime, m one day, and before the fame Witnefles; and the Reverffon- 
making mentipn, that fax fomuch as he had ebtained then inſtantly an Here- 
table Charter, and Right of thetour Merk Land, there-heing na other Charrer, 
nar Right but that Alledged,wherein it wax called a Quarter, The Laxd: Found, 
tha the Reverſian extended taall which was Difponed, and ſo te the whole 
Quanes, And whereas the Tack Canſigned by the Purſuer bore, a Tack of the 
four Merk Lavds, according tothe Wordy ofthe Reverfion. The Lords Found 
neyerthetefs,that this Tack ſhould notextend to the wholeQuanter, but only ta 
ſo much of the Quarter of that Land, av was poſſeſſed by him, the time of the 
acquiring of that Heretable Right,and ſenfive, and not toany mare of the Land, 
lcivg the Defender bruiked he OY Land and 8 half of thar Quart Nady 
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and the other ' four Merk-Land was bruiked ſenfine by other two Tennents, 
who never acknowledged the Defender nor his Right, nor never payed Duty 
to him. The Lords Found, that this Tack (ſhould extend tobe a Tack of that 
which he Poſlſeſt,vis.whereby tobruik the three MerkLand,and an half,and no 
more-and fo by this Deciſion, albeit the Reverſion be to Redeem the four Merk 
Land, and the Heretable Right was of the whole Quarter, and that the Quarter 
conſiſted of a ſeven Merk and half Merk Land, &that the Reverſion appointed 
a Tack tobe givenof the four Merk Land ; yet becauſe the Letender polſeſt on. 
ly three Merk and an halfof that Quarter,and had no Poſleſſion of the reſt; it 
was Found, that the Wodſet extended, and was effeQual tor no more than that 
proportion which he Poſſeſt then, and continually fenfinez and that the Tack 
ſhould comprehend no more, notwithſtanding of any thing contained in the 
Reverfion and Wodſet,albeit fo the otherTennents had a Contra of the Pur. 
ſuers Author, whereby they bruiked the reſt of theQuarter, 27s. the other four 
Merk Land, and which being Perſonal, defended not againſt the Purſuer, who 
was a Singular Succeſſor, and which Rigtt of theirs, and Poſſeſſion, this De. 
fender preſent alſo allowed to them, AGtor, Baird, Alter, Hart, Hay Clerk, 


Ogilvie contra Lo. Ogilvie, December 15. 1630, 

A Creditor to Mr. David Ogilvie of Pitmowies having Compriſed a Con- 

tract, whereby the Lord Ogilvie was obliged to Inf<tr Mr. David in an 
yearly Annualrentout of his Lands Redeemable, purſues the Lo. Ogilvie,to pay 
the bygone Duties owing to him. The Lords Found, that the Purſuer, by 
vertue of that Compriſing,had no Right to the bygones of the Annualrent ow. 
ing before his Compriſing, ſeing his Compriſing would not extend to the ſame; 
they being Moveable, ſubjeQ to Arreſtment, and not to Compriſing, Yid, 23, 
December 1630. betwixt theſe Parties 


: Stirling contra Tennents, Zodew dit. 

[ Ean Stirling being Provided by her ContraQ of Marnage;o an Annualrent 
J out of the Lands of Temple-land, by her umquhile Husband, whereto her 
umquhile Husbands Father was a Conſenter in the ContraQt: after her Husbands 
deceaſe, ſhePurſuing the Tennents for Poynding of the Ground for that An: 
nualrent, by vertue of her Seafin following upon that ContraR, and the Ten- 
nents Defending with Tacks, Set by the umquhile Father of her Husband; fo 
that they Alledged, they could only poynd the Ground for the Duty of the 
Tack, ſpecially ſeing the Husband, who was the Anthor ofher Right to the ſaid 
Annualrent, was never Infeft, bat the Father, who Set the Tacks. The Lords 
Found, that ſeing the Father eonſented tothe ſaidContra& of Marriage, and that 
the Tacks were Set after the date of the ReliAt's Contratt and Security, that the 
ſame could not ſtay the Poynding of the Ground, for the whole Annualrent; 

ſhe was not prejudged by the faids Tack Set ſenſtne, as ſaid is, albeit 
her Husband was not Infeft, 1n reſpe of the Conſent foreſaid of the Father, be- 
fore thele Tacks were Set. Scor Clerk, Yid, July 2 3. 1628. Lady Edvezs. 


Lo, Tefter contra Eodeme dit. 

Lord Tefter beingBarron of + Purſuing aDeclarator of Nom-entty, 
of the Lands of which were lybelled 1n his Summons, to be Parts 
and Pertinents of the ſaid Barrony.' And it being queſtioned, if it was ne. 
cellar before Sentence, toprove that the Lands forefaid, whereof Declarator 
was fought, were Parts and Pertinetits of that Barrony ; ſeing the Purſuers 
Seafin of the Barrony Produced;madeno mention of theſe Lands. The Lords 
Found: noneceſhty to prove, that they were Part and Pertinent, but Decern- 
ed without that Probation, which think ſtrange, for the Sentence muſt affirre 
the Summonste be proven, albeit nothing be uſed to' prove that Part,- Actors 
Stuart. Alter, Hay Clerks © - Ke 
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Reli& of Ker contra Ker, Decem. 16. 1630. MA 
Ne Weir Keli& of umquhile Fohn Ker,being made Ailigney to a Bond, 
() made by the ſaid umqubile John, Purſues Ker of Cavers, as behaving 
hunſclf 2s Heir tohim, by Intromiſſion with hisHeirſhip Goods,for Regiſtration 
of the Bond, and the Defender Alledging, that theſe Goods were contained, 
and Confirmed in the DefunQ*sTeſtament, and that he bought the ſame from 
the Exccutor Confirmed , whereby he could not be lyable for the Defun&s 
Debts, as Heir, having another Tiile for his Intromiffion, albeit the Goods 
might be found Heirſhip, ſcing he Intrometted not with the fame as, Heir, but 
by ano.her Title. The Leyds Repelled this Exceprion, 'and Found, that the 
Confirmation of the Heirſhip Goods, which were not in Law Confirmable, ex. 
cept the Hcir had offered Collation thereof to the Executors, that he might 
have been partaker with them ofthe DefunAs Goods; and the buying of them 
from the Executor,could not liberat this Defender from being Anſwetable for 
the Defunis whole Debts, he being that Perſon who was Heir of Blood, and 
appearand Hrir to him, and who ought to have adverted to his ownCafe and 
dangerzthis was done ſpecially ſeing thePurſuer offered to prove,that theTeſta- 
ment was Confirmed by the Travel and- Expentles of this Defender ; and that 
the Executor Contormed was his own actual Servant, whoſe name he had uſed, 
and interponed in the Confirmation, . to his own uſe and behave. Which che 
Lords ſuſtained, and admitted it to Probation, to infer ut ſupra. Actor. 
Alter. Trotter. | OS NAT ER 
| | Ramſay contra L, Conbeath, December 18. 1630. TT 
(\NeRamſazSon to the L.Cockper, Purſuing the L Conbeath, by a Sumnions up- 
on fix days Citation,toRemove from the Houſe of —without any pre- 
cceding Warning, or other Order of Removing-uſed before the Term of Whit- 
ſunday :and it beingAlledged,that that Order ſoSummar without Warning,could 
not be ſuſtained,ſcing theDefender Alledged, that this Houſe was not aTower or 
Fortalice, wherein fuch Summar ACtions areonly ſuſtained, and had neither 
Foſſe, nor Barmkin-wall about it, nor BatteJJing, but was only an ordinary 
Houſe. The Lords nevertheleſs ſultained the Order, and Found no neceflity 
of a Warning) ſing this was an Huule not necetiar for Labouring the Ground; 
but was a Great Houſe, bigged for the Heretors proper ule. So the 8, of 
Novem, 1631. A Supplication at the L. of Whittinghams inſtance, againſt the. 
Lady, for Summar Charges of Horning agaialt her, to deliver the Place of 
Whittingham was granted, without ne-ellity to purſue thereforezand before the 
like was done alſo by Bill to the L, of Halton, 


Stark contra L,- Airth, Eodem dit, oO ef 

N an Action by one Stark againſt the Director of the Chancellary, and the 
[ L.of 47th, making mention that the Purſuer by Contract betwixt him and 

theL., 4r1h, had raken the Laird ot A4sr:h obliged to Intett him in the Lands 
of which the Lairo- of 417th held of Sir Fames Cleland of Monklend, and 
that the Purſuer had Denunced the Laird of 4irth Rebel for nordoing there» 
of, Likeas Sir Fames Cleilandhad Refigned his Superiority in the King's hands, 
according to the univerſal Order taken by the Submitters, concerning Kirklands, 
and therefore that the Purſuer ought to have Precepts out of the Chancellary, 
for lafefring of him to be holden of the King, this being referred ro the Lords, 
if this Action ſhould be Suſtained, T he Lords Suſtained the ſame, .and Found, 
that there was no neceffity ro Syunimon Sir. Fames Cleiland-to this Purſuir, it 
being Libelled in the Summons, that Sir Fowes Clrilend had Refigned his Supe- 
nority in.the Kings hands, which the Lords Found ſhould be proven, and being 
Proven, his [atereſt ceaſed, and ſo he needed not to beSammoned, neither ny 
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ed any further Action to be Purſued, beforetheſe Precepts out of the Chancell,. 


ry were directed aeainſt the L. 4irth the Purſuers Aut ar,to obtain himſelf in. 
fee, that thereafter the Purſuer might be valiably Tnfeft, ſeing the Purſuer had 

on the ſaid Contrace Degunced the L, Airth Rebel, for not Intefting of the 
Purſaer, which the Lords Found ſufficient, and tro comprehend that into jr, ve, 
to Iofeft bimſelf,that ſothe Purſuer might be valiably Infetr,withour the which 
the Purſyer couldnot be valiably ſecured z and ſo the Action was Suſtaineq up. 
on theletwo Grounds, but any further, viz. upen the L. of Airthsbeing ar the 
Hozn,for got Intefting of the Purſuer, to be holden of Sir Fames,and his Refig- 
nation of the Superiarity;for if Sir James had upon refuſal of Precepts out of the 
Chancellary, difobeyed, to have Infetted his Vaſſal, the King as uſe is in ſuch 
caſes, would bave Infeft the Vaſſal in place of the immedur Superior diſobey. 
ing, quo caſu the Feu-duties and other Caſualities would appertain not the leſs 
co the immediat Superior of the Yaſlal, and not to the King, who bur ſupply. 
ed the fault of the immediat Superior even ſo the Reſignation made by the L, 
4irths immediat Superior ought to procuce the ſame effef, Gibſon Clerk, 
Vid, Decem 15.1629.Toung contra Baillies of Montroſe, 


L. Corsbie contra L, Polwart, Dectmb, 21,1630, 

| N a Transferring otan old Inſtrument, which Corsbie defired to be Copied, 

and Doubled under the Clerk Regiſters hand writ, and to make as great 
Faith as the Principaly andthe Detender Alledging it to be null, becauſe it bore 
a Diſpoſition made only under firm of Inſtrument, and was neither Subicribed by 
the Partics,nor by a Nottar tor him, but only under Form of Inſtrument;not- 
withſtanding whereot the ſame was ordained to be.Doubled, {cing the Doubs 
ling made it neither better nor worſe,and no more was deſired, And the Lord 
Found, that the Nullity could not be Received to be Diſcuſſed in this place, but 
reſerved the fame to be Proponed and Diſcuſſed, when the ſaid Inſtrumenr,ox 
the Tranſumpt thereot ſhould be uſed in Judgment againſt the Defender, ina- 
oy Action moved thereupon, AQor. Craig. Alter, Stuart, Gibſon Clerk, Fid, 
Decemb, 21. 1629, Cunninghame & Clark, , 


L: Fohnſtoncontra E, Annandail, Eodem die, 

be Lords Found that Witneſſes, which ex officio were ordained to be Ex- 
amined before the Lords, ad informandum animum judicis,might be r&« 
.ceived and Examined,albeit there were lawful Objeions proponed by the Par« 
ty,which might have Repelled them @ tefimonio, it they had been produced ay 
ordinary V Vitneſles in the Caufe, to prove againſt the other Party, but the 
Lords Declared that after they were Examined, they would conſider what their 
Depoſitions ſhould work ineau/4, inreſpett of the juſt cauſe to decline them, 
AR Stuart, Alt, Advocatss.Scat Clerk, Fid, Marchti 1630, L, Lochwabauy con, 
Rellack, T his (ame was done the ſame Month: before,ia an Action betwixt the 
Eazl of Coſſils and Alexander Barclay, wherein Witneſles were ordained to be Ex- 
amined ex officio, at the defize of the Earl of CafFils, albeitthere were lawful 
Objections otherwiſe to declinethem, In which Proceſs atſo a W oman wasFaugnd 

might be Examined ex officio, vis, Alexander Barclay the Purſuers Wie: 


bs Hume contra Sheriff of Bexywick, Decemb, 23, 1630, - 
Wy "He L.of Rentown as Sheriff of Rerwick, being Charged by Hameof Zaw to 


_#_ take, WedderburnRehel forDebc,and heSuſpending,that the rimeofthe 
e he being imployed by the Lords of Council carry certain Witches, and 


do Juſtice upon them, he wat that time aQually in ndgwent firting, doing 
Fo po executing of that Commiſſion, within the feof Eementh. where 1 


being 


w f p 


great auraber of the Countrey people were conveened for that effec, and which 
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| being of greater importance than the other, wherewith he was Charged,he could 
not deſetr the ſame todo the leſſer,and thereby rodiſappoitt rheService, wheres 
in he was intruſted,and was executing This Reaſon'was not Suſtained, becauſe? 
the Charger offered ro prove that the Rebel'was 2t that time of the Charge then 
preſent conferring wich the'Sheriff, andfieting cloſe iv Judgmene beſide him'y 
at which time he did ng manner of Diligence agaigſt Him, to apptthend him, as 
he then ought and might have done, andcould Alledge no Caufeqwhy he might 
not have offered then ſome obedience to the Charge by ſome ſoft of Diligence: 
ARor, Craig, Alter, Scot C lerk.” We 
| Hart contra Chiſholm, Eodem die, | 
R.Willi:m Bart being made Aﬀigney by Davidſon,who was Afſigney by 
Elliot to a Contra, for the ſum of 700 merks, adebred to the ſaid E/- 
lzot by Chiſholm,and toall that followed thereon, craving Transferring in him as 
Aſſigney foreſaid of the ſaid Regiſtrar: Conrract, and of an AR of Caution, found 
by the (aid Chiſbolms in a Suſpenſion of the Charges raiſed by #/jot his Creditor; 
upon the ſaid Contrat af#;wez In which Action of Transferring, the Cautioner 
was on:y Summoned thereunto, and not' the principal Debitor, who was Charg« 
ed & had Suſpended; This Action of Transferring was Suſtained albeit the prin-, 
cipal Pa:ty Charged and ContraQter,and who ſauſpended,was not Sumimoned, buc 
only the Cautioner,in reſpe Proteſtation was admitted againſt chat Suſpenſion, 
whereby the Suſp. nfion was not ſtanding undiſcuſty for as the Principal Creditor 
who wasCedent, might after the Proteſtation haveCharged the Cautioner, and 
miskend the Principal,ceven ſo his Aftgney mighe ſeek Transferring againſt the 
Cautioner atter Proteſtation,and misken the Principal, Actor, Preſens, Alter Bur« 
net. Gibſon Clerk, Vid, Faly 1.1623, L, Covinetown contra Capt,of Crawfurd. 


Ogilvie contra Lo, Ogilvie, Eodem die, | 

Creditor to Mr. Dawid Ogilvie baving Compryſed an Heretable Contra, 

whereby the Lo, Ogilwze was Obliged to pay the ſaid Mr. David a ſum © 
Money, and to Infefthim ina yearly Annua!rent therefore, having purſued the 
Lo. 0g:{v:etor paymentot the bygones, owing betore that Compryling,and year- 
ly thereatrer, T he Lords Suſtained this Aion a a3 che Lord Ogilvie, for per« 
ſonal payment of the Annualrent, albeit by the Contra he was not obliged 
to pay the iame perſonally, but only to give Infeftmenrt of that 4nnualrent our 
of his Land, whereby the Defender Alledged, that he could not'be Conveened 
thereupon tor payment perſonally, but only 'to grant Infefrment, which being 
firſt obtained, that he had thereupon ARion to Poynd the Ground; or perſonal- 
ly to pay,which was Repelled;for the Lords Found that Clauſe Obligator,to give 
Infeftmenrt of an Annualrent, was alike'as if he had obliged him to pay the ſame 
yearly; 7t:9: The LordsFound that a Compryſing gave'nor the ComprylerRight 
to the bygone Annualrents,owing before theCompryfing, bur only to the 4nnu» 
alrents atter the date thereof, and to the principal Sum, ſeing the 'by-runs talls 
under Arreſtment orEſchear, and are tnoveable,anid ſo not Compryſable , bur 
becauſe there were no otherCreditors,nor other party who compeared,to claim 
Rigt.c to theſe bygones;zand alſo that the Donatarts Mr; David Ogilvie his Ef- 
cheat, which was alſo Declared, compeared in this Proceſs, and concurred 
with the Compryſer for the ſaids bygones, and that the Detenderwho was 
Debiror , had no Right to retain themz Therefore the Lords Suſtained the 
Purſuir,and ordained the Purſuer-to find Caution, to-Liberat him thereof ar all 
bands, who might. have Intereſs thereto,and to refound the ſame tp him,it ever 
he ſhould be Diſtreſſed by any other therefore, And this Gontra& being 41- 
ledged to be Preſcribed, as not being purſued, , or Documents taken there» 
upon, within tourty years after the date thereof, the Lords having confide> 
red the date thereof, which was dated; Gogs 1599, and was blank both (0.208 
| Z 2 4 arnay 
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andMonth;ſeing the Defender could A4lledge nothing, wherefore the Cog: 
oo en and be. ſufficient, if it ory th og Bey of the laſt Month 
in) that Year; wherein ic was dated, which Day and Month it the ſame had been 
filled up in the Contra, the Preſcription. would.not have had place, ſcing 49 
yea's was not run betwixt the laſt day ot the laſt month of that year, and the rimg 
of:theCalling ofthis Cauſe, whereby. Documents were taken,8& which were Cal. 
led and brought. in Judgement, about three quarters of a year before 40 years 
outrun,compting as {aid is,trom the laſt day of thelaſt mon'h of that year where: 
in it was datedzand whichdate the Lords: Found. in this Compuration,might be 
a(ctibed: to this ContraR, nothing, being Alledged by the Party,to qualifie why 
it might not be of that date,whick the Lards Found ought to receive ſuch comp 
iruion, where the ſame may congruouſly ſtand and ſubfiſt with the Writ cogs 
troverted, for the maincainance thereof, and to ſave trom Preſcription, which 
init felf is odious, and (o which ought tobe ſtraitly compted, and onghe to be 
clezr betore it can have place, and albeit the Purſuer 4lledged, that this Con- 
tra was aContradt of Marriage, and whereupon Marriage had thereafter follow. 
ed,and th: re by that the Preſcription ot 40 years could not be admitted agaj 
the ſame,although-it. had run, yet. this Hlledgance was Repelled:For the Lor 
Found, albeit it was a Contract of Marriage, yet for the ſums an1 other condi 
tions cherein,the Argument of Preſcription might competently be proponed gg 
$2inſt the ſame: 4110 the Lords Found, that albeit the Contra compryſed cagy 
taineda greater Debt than was addebted to the Comprylſer, yet that the Com- 
pryfer ought to have Sentence for all that was Coney ut he being payed 
the true ſum, for which he had Compryled, and of his Charges and #nauab 
rents, conform to the 4A of Parliament, that then he ſhquld be heard to exa ng 
more, for then the force ot his Compryfing ſhould become « xtinR,and thereſt 
pertainto the juſt Creditors, orothers ' who thould be tound to have beſt right 
therero, Actor, Nicelſon, Alter. Peirſon & Baird Hay Cletk,Y:d, Fan, 17, 16:4, 
Sir George Hamilton, Decemb,15,1630,betwixt theſe parties, Novemb,: 59,1630, 
L. Lawder contra Colmſly, and the caſes there, Decemb,10,16 30s Nizbet, March 
14+ 1628, M*math contia Baron of Brughtonn, 


| -  Barclazcontra K. Ca{ils, 13 Janwary. 1631. 
N this Cauſe Witneſſes being ordained to be Examined ex officio, as is noted 
21 December 1630, and ay en 2h being granted to Examine Alex- 
ander Barclay's Wike, and ordained to be reported at a day affigned to hat 
efie&- The Defender being urged by the Purſuer at that dayyto praduce the 
Report z, and he Alledging, that he could not be compelled to produce the 
{ime,ſeing the Commiſion was granted in his favours, and he had either pow- 
er as he pleaſed,to Uſe and Execute the Commiſſion, or to deſert the ſame, qr 
F he plea(cd, albeit it wasuſed, he could nat be compelled to produce the Re- 
port, but might keep it up, and the Purſuer might take all advantage thereby, 
which he mightin Law, for furtherance of his Proceſs, ſeing he was content 
that Proceſs fhould- be granted in the Cauſe, without reſpet thereto, The 
Lords neverthelek Foung, that ing Od Commiſhon was granted ex eff to 
try the matter controverted, that y the Lords wightbe | the 
Party ought to.producetheReport,and that he ought-not to keep up the lame. 
Houſdous comra Houftowe, Rodees dic. 
a Purſbir for payment of 500 againſt the Executor Dative,to the 
Maker 'of ''a- Bond Decerned and Confirmed, whereby the Maker wes 
wbliged'to le2veto the Purfuer 500 merks, to be payed by his Executors after 
His'deceaſe, Tt was Found, that the Bondofthis Tenor was but as s Legacy,ond 
Tottark behoved oflyze affeRtthe Deſiraſs pare of dhe Goods Confirmed, 5? 
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it. extended to that Sum, and wasnot reſpected as a Bond to makeup a full D-br, 
which would affect the whole Goods of the Teſtament. Fid, infra 26 Janxas 
ry 1631. Betwixt theſe Parties. 2 cAfarch 1624, L, Carribil, 


Salmond contra Ore, Eod:m die, . - 
He deceaſt John Ore having ſold a Tenement by Contra to Salmond, 
with abſolute Warrandice thereing the ſaid Salwond Purſues the Heir of 
umquhile Jobs Ore, to hear him Decerned and Declared to warrand the ſaid 
Difpofition : And the Defender Alledging, that he ought not to be Decerned 
to warrand, ſeing there was no Diſtreſs qualified, and alſo that he had a Res, 
duQtion Intented, for Reducing of that Diſpoſition. - The Loyds nevertheleſs 
Decerned to warrand, ſeing in effect that was but a Declarator of the Warran- 
dice,but ſuperceeded all Execution, while the Purſuer were lawfu}ly diſtreſt , 
and Found, that this Decreet ſhould not be prejudicial any ways to this Dee 
fender, to purſue his Ation of ReduGtion of that Diſpoſition as accords, Ator. 
Alter, Gibſon. Scot Clerk. 


Helen Sharp contra Mr. John Sharp, January 14. 1631; | 
R; John Sharp on the one part, andSir Wiliam Sharp his Brother on the 
| other part, by Contra betwixt them, with conſent of their Father Sir . 
Job Sharp, Subſcribed by him and the ſaids Parties, having Contracted and 
obliged them, and their Heirs ilk one to others,that what Land any of them 
ſhould be proyided toby their. Father, ar which they ſhould Conquiſh by any 
Moneys, which they ſhall be provided to by him, that they ſhould Refign the 
ſame habili wodo,for Infeftment to be made of the fame to them, and the Heus 
gotten, or to be gotten of their @wn Bodies, which failzicing to the other 
Brother ſurviver; and eNg of the Bairns of the Body of the Brother ſur« 
viving, to the Heirs of their ſaid umquhileFather : Which Contract thereafter 
the ſaid Brethren Ratifies by another Contract, after the death of their Father. 
After this firſt Contra, the Father having provided theſe Sons to certain 
Lands in his own lifetime,8& thereafter dying, Sir William being a Son of the ſaid 
umquhile Sir John, by his ſecond Wife, _ having ſundry Siſters-German be- 
gotten by his Father, upon the ſame common Mother to them, and Mr. Johre 
being a Son begotten upon his Fathers firſt Wife, and ſo being Brother to Sir 
William by one Father, but by divers Mothers; Sir Wiliaw thereafter being 
Married,and Deceaſing, leaving one only Son behind him, who alſo thereafter 
dying, the ſaid Mr. Jobs thereby craving the benefit of the Tailzie,contained 
in the ſaid mutual Contract, againſt the Siſter of the ſaid Sir Wiliam then 11. 
ving, viz, the Relict of Robert Bruce of Pi#lethie, and againſt the Bairns of Ro- 
bert D»wbar, who were begotten by him upon the other Siſter of the ſaid Sir 
Will:aw, being Wife to the ſaid Robert Dumbar, ſhe being deceaſed 3 and which 
perſons as Heirs to the faid Sir Wilaw, were Purſued: for fulfilling of the 
ſaid Contra to the ſaid Mr'John, in reſpect of the Exiſtence of the ſaid cons: 
dition of Tailzie, through the deceaſe of the ſaid Sir Wiliam, and that' 
there were no Bairns extant genon by him , this Contra@ of Tailzie being 
delired to be Reduced by the {aid Siſter of the ſaid Sir Wiliam,8 by the Bairns 
the other Siſter deceaſed,as Heirs of Line to him,as ſaid is, upon divers Rea 
omof Reduction Purſued againſt the faid Mr. Joby; the Matter and Com- 
pend of all which Reaſons, 'teſolved inthir Heads, viz. That the faid Contra 
of Tailzie was notlawful,ſeing he ſame was a PaRtion de fatare ſucceſſione, which 
was prohibite in Law z and thatit was alſo paFum midew, Remaining in the 
naked Terms of an intention,not Veſted with any AR following thereupon,nor 
Deed done by either of the Parties, which might make it to have the force 
of any perfe& Security, which could be obligatory in Law againſtany ofthemz' 
and that the nature thereof was ſo ineffeftual to bind, that if Inhibition had 
Aaaa en 
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whereof,neither the Contract nor Inbibition could any ways prejudge the Do- 
cr or Receiver ofany other Security of the Lands: Attour this was a Contract, 


which being inter Contra#us innominatos, treated of in the Law,and of that na-- 


ture as facis ut facies, either of the Parties hath place of repentance artequam 
perficiebatur rei intervents ;, for before ſomething be done by oneof the Parties 
to the other, they may repent, and Refile therefrom and nothing being here 
done according to the Contract, as umquhile Sir Filiaw had place and liber. 
ty in his own time, and might Revock and Refile,if he were living, fo may the 
Purſuer his Heirs, who ſucceeded in his Uniyerſal ry. Likeas in effect both 
the ſaid Sir WiJiamw and Mr. Jobr hath Refiled, and declared their repentance 
in their own times, by doing of divers Deeds deſtructive of the Tailzie con. 
tained in the Contract z for M 

feftments of ſundry of his Lands to himſelf,and his Heirs whatſoever : Likewayz 
Sir Williaw hath done the like, whereby they in effect have manifeſted their 
will, that they had both Receded fromthe Tailzie 3 alſothis Contract wasnot 
Cny againſt Sir Viliew, ſeing Mr. John having failzied, in keeping and 


fulfilling of his part ef the Tailzie, and having done the faids- contrary Deeds 


thereto, rendered the Contract void, that thereby he could not ſeek the Ims. 


plement of any part Contracted to him, having broken that which be ougheto 
have performed for his part: All which Reaſons being at length conſidered in 
preſence of the Loyds, Found none of theſe Reafons Relevant, to Reduce 


the Contract of Tailzie, and Afſoilzied fwpliciter therefrom z For the Lordr 
Found, that albeit a ſimple Tailzie by a in favours of another, ' 
| the Tailzie, and the Tailzie 


that other not being Contracter with the Maker 
not depending,nor being done upon any neceſlar or onerous preceedingCauſe, 
which might have produced the ſame, and compelled him thereto, bur bei 


done by a ſimple Bond, or by a voluntar Charter, alterable and changeable 


as often as the Maker pleaſcth, as donatio mortis cauſa, which is ay Ambulatory, 
during the Givers lifetime; yet that Tailzies done by way of Contract,and per- 
feed and Subſcribed by two Parties ſcienter, and mutual on both Parties ſides, 
ſpecially the Fathers conſent adhibit thereto, and bemg Reiterat and approven 


by a poſterior Ratification,& which depends upon onerous Cauſes done there-' 


. fore, or according to Contracts of Marriage, oramongſt Strangers,or Friends, 

on ſuch Cauſes, or for preſerving of the ancient Eſtate of their Houſes and He- 
ritages perfeted on both ſides, are not Revockable by any of the Parties Cone 
tracters their repentance,expreſled after the perfecting and Subſcribing of the' 


Contract; from the which the Zords Found the Parties Contracters cannot Ree 
file, but that the ſame Contracts are Obligatory againſt the Parties, and cannot 


be broken by one of them, except both'the Parties conſent mutually , ficklike 
to the Ditſolving,as they did joyntly together tothe Making and Subſcribing 
thereof : And the Lords Found, that ſuch Contracts mutually Subſcribed 


both Parties, were not unlawful, as pea de ſucceſſronibas probibite by the Ci- 


vil Law of the Romans ; but by the Laws of this Realm they were good and 


ſafficient Rights,and ought to be maintained as lawful z neither were theyFound' 


to be nude pada, but that they weregood co Writs and Securities, which 
were Obligatory againſt both Parties, bein cribed by them g and alſo that 
they were not Innomibat Contricupwhich fort of Securities are notto be found 


in the Laws and Practiques' of this Realm; for theſe Writs mentioned in the - 


Treatiſes of Lawyers and Doors, of Innominat: Contracts, are not agreeable 
to the Practique obſerved here ; and fo the Libelling'thereupon, and the Ar- 
gument of Repentance, and Liberty to Relile was rejected, and not __ 


been ſerved thereon , yet notwithſtanding thereof, the Party Iohibite might ! 
{el} his Lands,or otherways T ailzie or Diſpone thereupon,as he pleaſed:In doing - 
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| becompetent to any af:the Parties ( ers themſelves; if they were both 
on-hfes fariileſspoiiqueamearaditio Talia extitis, was it Found to be:ccom "> 
tothoſe Heirs; who are non begotten Parties Bodies, but are expreſly 
cluded by the W4ll of the Contracts Neither was the Action of CondiGio,cauſa- 
data canſe: www ſernta, found to bave anything to do with this Queſtion of Tail- 
zigy, whereciuber of the'Fartics were alike bound-to others, and nothing was 
dane on che one part more than on the other, for which the Condition might 
take place ip-favours of one'of the Parties, who had-fulfilled his part, for the 
net fulfilling 'ot the 'other Contracters part,which held-not here, »b3 »ul/a res ins | 
tervenit. ſed atragque pats pari obligatione tenetur;, and as for any breach committed + 
either by. Six W:ltaw before his deceafe, or by Mr, Folyr, whereby the Purſu- . 
er Alledged, that by theſe.contrary Deeds they have both receded from the 
mutual 1ailzie., The Lords Found the doing of theſe Deeds, contrair to theis - 
Obligation contained in the ſaid Contract, looſes not the Tailzie therein con- 
tained, but that. notwithſtanding thereof the Contract ſt»nds Effectual and Q-.. 
bligatory in it ſelt, according to the Tenor thereof; and that Mr, Job: had good . 
Attion to ſeck, lmplement thereof, notwithſtanding of the Deeds Alledged done 
by him againft theſame:ſciogno prejudice nor Intereſt can be qualified to be 
thereby incurred nor ſuſtained by the Purſuers, to whom the Contract cannot. 
be fultilled for the part of Mr. Jobr, who being obliged to Tailzie toSir Wale. 
liam, and the Heirs begotten of his body, by the not Exiſtence of any Heirs of. 
his body, is liberat trom fultilling bis part: and this Purſuers, as not being Heirs, 
of Sir W:8iams body, are not capable of the perfeQting to them of that Obſj-, 
gation, to the which rhey have no Right; and if Sir Wiliam bad, lived, a 
quarrelled the doing of the ſaid contrair Deeds by the ſaid Mr, Joby, he woi 
have compelled Mr. John to fulfill the Tailzie. Frn=a there was place ta the 
faid Mr. John to have tulfilled the ſame,and to have amended the Failzie,by ob- 
taining ot Infettment of. Tailzie, conform to the Contract, which. thir Parti 
hath no intereſt to ſerk z and albeit they could not break this T ailzie, excep 
both Parties had conſented. thereto: :Yet the Lords Found, that in thir IC 
the Contraters may Sell and Annailzie the Lands at their pleaſure, notwith- 
ftanding ot the Contract of Tailzie for this Contract, or gther like Contracts, 
ExXtEnGS 110t tO prejudge the Parties, or any of them, in any liberty which they 
had before the Contract, except only concerning the Succeſſion:to, their Right 
wherein they havirg agreed upon an. Election of their Succeſſion, and the 
manner thereof, that was not alterable by them, but by, conſent as ſaid is; 
and theſe Contracts extends to no other thing 3 ſo that as they might Di- 
ſpone on their Lands, if theſe Contracts were not made, and could not be quar- 
relled by their lawful fucceeding Heirs therefore, even fo the Subſtitute Suc- 
ceſlors by the Tailzic, who can be nobetterthan the Principal firlt Perſon, in- 
ſtitute, orthe lawtul Heir, where there are no Tailzies, cannot hinder nor Tim- 
pugn theſe Deeds; for theſe Contractsextends only to give the Right of Suc- 
ceſhon to the perſons appointed by the Parties, that they may ſucceed eftexthe 
deceaſe of theContracters, upon the conditions contained rhereirgſo rhat if there 
be nothing to ſucceed to,there can nothing be ſoupht by them * Burt ery Ka 
thought, that by this Liberty permitted to any of the Parties to Sell, they may 
Elcide the force of the Cootrat in totum, by making Alienation to n Singer, 
et to the behove of another Succefſor,than that agreed upon in the Taitzie z; 
tif ſuch Fraud be Intended,it is in Law repairable. AQor. Crmninghame &c 
Burnet, Alter. Nicolſon & $tzart. Gibſon Clerk. Fid. 6 Jaty #630. Mr. Jankbs 
Likenbead, 3 March 1626, Monro. .4 March 1634. L, Colt lt, 15 fad 
2636, Mr, David Drummond, 6 | 11 2113 
Aanas Rondtous 
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* 1 (Houſton contra” Howſbong)Famary' wo whe {tf 0310515791099 3d 
He Bond: Mheeepan his Pandit 

be null;' becauſe it was: '© | to: anether; and wie! 
not -Subſcribed by the ' Maker- thereof //but-onhpby' the Gr >twa: inivjey(» 
Letters of his'Name, - and: Sir-name;\ which wow! donfbat to be\ wrictery ang 
put 'to by himſelf, nor: by «wo: Nottars,' before fonoWitnefles,4si is requige: 
by the Lawsof Scotland; The Lords Repelled the Eareoption, and duftained theb 
Bond, having the two initial Letters ofcheParty Sabſenibed thereta/and (dons: 
before Witnefſes, and done-in Freland.zineither wayit) Found nectflay;ithatiher 
Purſuer ſhould be holden to prove, thavthe Party was1in uſe to-$ubkribe 'afes? 
that manner. (Vids. Jan. 13% 631. betwixt theſe Partieg'Febe.14- 1639. Grierſou;: 


- 
. 


The Cteditors 6P8own, Bldem Ye, 19 oh 197 


He Credit6rs of umquhile WilianBrour;cotiteriditiy which of Hem ſhouly® 
be Anſweted of their Fiebts primd tio, wherein foie had'dotit greater Di. 
ligence than others, and who had obtaitied Senteric6s, claimitip'Preference tg" 
others, who' were not ſo fat advanced.” The Lords Found, that inf this, and the 
Ike AQions, Where rhe Debitors Goods were not ſufficientro'pay the whGth 
Creditors,that'they would' h6t'give ſuchPreferencsto theſe, who Hid prevetel{ 
others by Diligence, as ro thake them thereby Anfyered of their-whole Debs! 
and 'whereb he tel of the Creditors might want'alltheirDebts z for the oa 
bing as jaft' Debt as the other, it were againſt Juſtice, that 3h"theſe Caſs, 
whit, concerns {© many,” thit few ſhould have all, and many myre want, only 
bb&Ghuſe Diligence bas been'dbrie more by one thatt'by another; for forme Cre? 
qnore might Tfoptter know the common Debitors deceiſe,or might dwell inthit 
me Town with him; and were Bak, that therefore they ſhould be prefer! 
ref to thoſe who knew not foſoon,or, who dwelt ini 4 mbre* remote Place of the 
Realm: In this Proceſs the Poor of the Hoſpital of Biggar, for'a Debt owi 
& them, and'the Reh& of the Debitor, for her Conjun-fee, were prefe 
£0 others of the zeſt of the Cteditors,as more Priviledged than.they; and fome 
Creditors cravifg Debts owing to'them, having nothing to qualifie the Debt 
bltthe Confiifion conrained in the Debitor's Comprt-Books, 'in fome Artidg 
thereof, written by his own Hand," but not Subſcribed by him. The Lords 
Found theſe © Articles were not ſufficient to conſtitute*the Party Debitor, there; 
by to exhauſt the Gear,to the prejudice of others,the'reſt of the Creditors,who 
had Legal and Formal Securities perfetted ro them upon their Debts, EXCeft 
that the ſaids Creditors,claittiing the ſaid Debt, will prove that the Particulan 
contained in the ſaid Cottipr; 'were truly anJ really payed, and delivered'to 
the Defun&#,who was the common Debitor to them,and no other ways. Ador, 
© Alter, Nicolſon, Rvſſel & others.” Gibſon Clerk. Vid, Feb. 26. 1633. 
Righer ford.” & Feb, 11, 1642+ Monttith; * - - | | 
ne) . Gordon of Grange contra, E, Gafowaj, Eodem die. | 
A Decreet for. payment of Rental Bolls obtained by the Earl againſtGrange 
in foro contradifforio, the Defender Compearing, and proponing his De* 
fences, whereof ſome were admitted, and ſome others Elided by Replyes, being 
defiredto be Reduced by the Defender, upon this Keaſan, that he had recover» 
ed ſome Writs,newly come to bis knowledge fince the Sentence, whereu 
bewasready, and offered to make Faith, and which he Alledged would hay 
Elided that Purſuit, if he had known thereof, and timouſly had proponed his 
\Neſfences thereov, ,and which he Alledged ought now to be received, albeit ay 
Sentence,the Writs being made by the Purſuers ſelf who now was Defender in 
theReduRion,andSubſcribed by him,and done betwixt him and another Party, 
whereby the Party now Purſuer his Ignorance thereof is probable nt 
a 


& Intentedy- "being \Alledgedizcio 
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able;being i= fadfo, alieno: Ad the ingahat poſt rew falligatan, 
ence{bgiven againſttbe Purſyer phenCompeantng, this Reaſan,ought 
Boe/to be receivedyfor it wareadangefous:Rraftiqueito:Reduce a Sentence |/as 
per dnfprumentia router reperfiegyebich ſhobld-ovake 411 ;playes endleſs, Tha Lords 
Faund,that afce&t Sentence ſ@{ given 3» fore.conentid/o,the Party ae car ek 
nd,ought nofito; be heard, to-Redugethat Sentence ypontheforeſaid Rea- 
ar of Inſteumentsand-Writz:uewly: cometo, bis Knowledgsz and. yherefore A 
ſoilzied: fromithanReaſon.aad Prrfuit/ Tb 35agrecableazp.the Civil Law, L; 
ſub ſpecie:Cad, deve judicats &2d.ſub pretextu Cod. de trapfaitionibre® { lwperatores, 
|, dt re judtcate;, &: quamiait}h,admonendi, ff. ide jungjargy de dicaty ex Inſirn. 
mortir novis repettis ſententians Jetam ex. juramento retragfars,pe(ſe.tamer: $ec\obtinet 
quando (ententia lata ofb;; ex jupemento fuppletonie :& necefatie, viz quande, ob de- 
jeff uwplenarieprohationis Judex defert rem yuraveuto partig;w0u vero fic injuramento 
ſudictali &-volundariog quod parti. ab aduerſaria defertnr; ſed 10n capio\rationem difs 
ferentie, viz, Cur. Leges negett KReititutionen adwer ſus 14. Judicatam pb nova In. 
iirumenta reperta, &- tamen propter man's concedunt reſtitutionem adverſug 


Judicatum,ex Juramentoſup 0x10,Cum videatur magic {fe negandam Reftitutiopem, 
ub; intervenit Juramentum ; But in this a 
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] e the Bxpegilon, wa ſa ſtained, for not 
admitting of the Reaſon upanthe Writs newly come 6 Roowlederzſeing it was 
much queſgioned, and doubted, if the ſagj a. proponed. betore Sentence, 
would have been Relevant or nof,.. Ang it the ſame might have been now re- 
ceryed, the Wruts ſhould haye been more clear to have,produced' the Purſuerg 
intention than theſe werez {9 cather they were not admitted. Vide L, wnicam 
Tit. 9. lib, 10, Cod. de Semtent;is adverſus ea latis retradtan 
bas ſententias intra triennium Tera poſſe poſt id temopus ex prevaricatione 
fraude,ſed hocin fiſeo.. Actor. Nicolſon & Gilwore, Alter, Start & Neilſon, Gibſon 
Clerk.Yid. June 9. 1624, L, Toxch contra E. Hume, June'$. 1627, Crafard 
contra Cunninghame, © <* 1 - LY ks ad habe 
L. Clover-hill contpa Modze, Fs ary 23, Jer. mw Ts © 
CHE having. Compriſed Modigs Lands for, Debt, and. neyerthelel5 
Charging Modie by Hloxrii g to pay,& upon that Horning having Letters 
of Caption, Modie Suſpended, Kd the Compriling ought to (tay Perſonal Ex- 
ecution, or els that the Creditor ſhould Renunce the ſame. The Lords Found; 
that if the Suſpender would enter the Chaxger to the, Poſlcſlion of the Lands 
Compriſed, tbe bruiked by him, conform to the Compriſing, that either he 
ought to accept the ſame, quo caſs no Perſonal Execution of Caption ought to 
be granted againſt the Debitox, albeit that.the Debitors' Wife was Infeft in the 
Lands,andthat ſhe would not Renounce herRight in favours of the Compriſer, 
which the Lords Found the. Debitor could not be compelled to obtain; bur 
without her conſent, Found the Compriſing . and. Poficſſion ſufficient; and if 
the Compriſer would not accept of Poſſeſſion, that he ought eo caſu to Re- 
nunce his Compriſing; for they Found, that he ought not to keep both, vize 
both to uſe Caption, and to retain the Poſſeſſion and Compriſing, but that he 
had his choiſe of any one of them. Actor, Alter. Gibſon, Gibſon Clerk. 
Vid, Penult. Jan: 1628. Andrew Meldrum, Kors —_ 
| Rough Miniſter at [ynerkeithing, contra Ker, Eodem diee..', | 
MX Robert. Rough Miniſter at Innerkeithing, whereto the Kirk of Roth was 
1 Annexed byAQofParliament, 1618. having charged Joby Key,toRemove 
fromthe Gleib of Iznerkeithing, which was deſigned to him, 'who Suſpending, 
that he had the Gleibof Roth, and ought not to wy two Gleibs, Gnce both. 


4 ratandis, que lex dicit 
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theſe Kirks by Parliament were united 4p one, ſpecially wherethere was never. 
of old aGleibin 1#nerkeithings which ifeverit had been, be would not have gog- 
ks & ended 
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tended, but the Miniſterought to'have two, but 'thre never- being one theje} 
and the Miniſter now a Gleib, he ought not to have that Gletb at 
and another now at Innerketbing,where there was never any. The Lords Foung 
not this Reaſon Relevant, but Found, that notwithſtanding of the Uajon of 
the Paroch- Kirk of Roſjuh EN the whichKirk of Rofrh, there wa 
a Gleib3z and albeit that that Gleib was Polleſt by the Miniſter; and altho thery 
was never a Gleib at [mnnerkeitbing, yet there was no Cauſe 10'exclude the Mi. 
niſter from ſecking a Gleib, for the Paroch-Kirk of ſnwerkenbing, 'ſcing the famy 
being a Patoch Kirk, and” Kirk Lands 'therein, by the AQ of-Parliament jk 
Paroch Kirk ought to'have their pwn Gleib, and'the Plantation of Kirks in 
ano 1618, whereby theſe Kirks are United, provides the Miniſtets ſo,by antb« 
ſides their Gleibs, arid" was Ordained' tor betteringof the Miniſters and Kirky, 
and not to prejudge them, and-rthat Commiſſion gave no warrand to take' the 
Gleib from the Kirks, as in fas they did not, Ator., Sivarr, Alter. Bavy 
GibJon Clerk, Yid. infra Feb, 11. 1631, betwixt theſe Parties: | 


Hardie contra Mccaula, Eodem die. T has 
H Ardie being Charged to make Piyment of aSum in a Bond, Suſpended, 
| that he was[nterdiRed the time ot the making thereof,and done withoit 
the conſent of the Interdictors, wheteupon he had Reduttion _—_ be dif- 
cult, and which Interdition was alſo known to the Charger, at he grantin 
of the Bond, and before, The Lord: Found the Letters Orderly Procecde 
notwithſtanding of the Interdifion, and the Parties knowledge thereof, in 
reſpeR of the Bond ſtanding un-Reduced; | but Suſpended the Execution of 
the Sentence to a certain day afſigned to the Suſpender to do Diligence, to ob- 
tain his Reduction diſcaſt. Hay Clerk. id. Dicem. 11. 1622. Seaton, and the 
Caſes there cited. July 11, 1634. Bruce; March 15. £637. Bron, 


Houſton contra Maxwel, Fan. 25. 1631. 
Oufton as Heir to umquhile Helen Murdoch, purſuing 44axwel for R edufti- 
on of an Heretabfe Alienation of ſome Land, made tothe ſaid Maxpe 
by the ſaid Helen Murdoch, upon this Reaſon, becaule at the time of the ſail 
Diſpoſition, ſhe was Minor, and received not a Competent Price for the (aid 
Alienation, neither was there any Juſt or Lawful Cauſe,which may ſuſtain the 
ſaid Alienation, nor no Sentenceof any Soveraign Judge Interponed finding 
the ſaid Alienation neceſſar,and to be a warrand to Authorize the ſame, without 
which the ſame cannot be ſuſtainedgzthe Woman being within 14 years of A 
and greatly prejudged. And it beingExcepted for the Defender,rthat thisReaſon 
ought not tobe ſuſtaingd, in reſpe@ of the Bond of Alienation produced,which 
bears the WomansReceipt of theMoney therein contained, for theAlienation& 
which is more than the Juſt Worth thereof, and ſo ſhe could never alledge Le- 
ſion, no more can her Heir do; (cing he offered to prove by Witneſles in fortifh- 
cation of the Bond of Alienation, that he had really payed the Sum upon her 
great and inſtant defire, when ſhe was travelling to Ezland,fo that there need- 
ed no Decreet, it been given to her truly,as ſaid is, The Lords Found the Reaſon 
Relevant, and Repelled the Exception; for the Lords Found the Alienation 
could not be ſuſtained, albeit it bore Payment of the trye Price of the Land. And 
albeit the Defender offered to provethe real delivery thereof to her; ſcing the 
payment made to her ſelf being then of 14 years at moſt, nerther being Autho- 
rized with theSentence of a Judgezand no ways qualified converted to her utili- 
ty,nor conſigned to be given to her,as a Judge ſhould appoints nor given to 
her Curators, ifſhe any had, could not exoner the Defender; but the Minor . 
was Found thereby Circumveened, and ſo the Alienation could not be ſuſtain- 
ed inLaw ; this is conform to the L. 24 < Reſftitutio ff. de Min. 2591s 
| adverſus venditionem Minor reititxitur emptori pr atium eſſe reddendum,ni __ 
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$unc pratium et dederit, cum eum perditurum non ignoraret, nam ſicut pecunians mu- 
. $uans minori ear conſumpturo, non pote# pro perunia agere , fic emptoy n0n 
agit. pro pretio fic ſoluto, niſi quod parcius boc. jervetur in venditione , quia 
_ 4: alienum ſolvitur, quod ſolvere_neceſſe eſt, credere autem non eſt neceſſe, 
quare ſt neceſſe .fuit pretium ſolvi, non omnino talis emptor dameno eft afficier- 
dus, ſed in caſupradiFs non poteit doceri de pratio vere ſoluto, et utcunque fuerit 
un, tamen communiter tenetur gut eft ir gloſſs in dito Q ſi peruttia pro pratio mi- 
mori ſoluts ſalva ſit, tum ei reſtituends emptori,, alias non, And the Lords alſo 
Found, tbat this Diſpoſition ſhould be Reduced, from the beginning, and not 
from the time of Litiſconteſtation only, as the Defender defired, ſeing this Re- 
duQion and Reſtitution is the reſtoring of the Cauſe, and the Party,to the ſame 
eſtate wherein they were before the Alienation, Hay Clerk, Fid. December 11. 
1629. Gordogn. E Br 
| L. Gadgirth contra L. Aﬀeck, Fanuary 26. 1631. 1 
'K Gadgirth Purſuing the L. Afiecck, for transferring of a Bond, Regiſtrat 
2 againſt his Father 1n the Defender, as behaving himſelf as Heir to him, 
by Intromiſſion with his Heirſhip-Goods, and for verifying thereof, produces 
a Decreet given againſt him at another Parties Inſtance, hoc zowine as behav- 
ing himſelf by the ſaid Intromiſtion with the ſaid Heirſhip Goods as Heir, which 
being proven in that Proceſs, by ſufficient Probation of Witneſſes, and ſo 
Found and Decerned, that Decreet ſtanding Un-reduced, the ſame muſt prove 
him Heirin all other Proceſs purſued againſt him eo nomine. And the Defender 
Alledging,that that Decreet cannot prejudge bim, but in that Proceſs only, 
whereit is ſo Found, ang cannot prejudge him of his Defence, to Alledge here, 
orin any other Aion, that his Intromiſſion cannot make him Heir, becauſe 
his umquhile Father being ſuch a Perſon, . that in Law would nor could have any 
Heir, which was not proponedin that Proceſs, wherein he compeared not, and 
Decreet was given againſt him then abſent, The Zords Found that that De- 
creet, albeitdone upon Probation, ſhould not prove the Defender Heir extra 
lum proceſiune; and therefore permitted the Defender to purge that Alterna- 
tive, whereby he was Conveened as behaving himſelf as Heir 3 which the Zord# 
Found he might do, notwithſtanding,of that Sentences for ſeing he might Ree 
ducethat Sentence, ifthere was reaſon ſo,to do, againſt the Obtainer cof, 
much more might he oppone that. Reaſon, by way of Exception againſt 
another Party,uſer of the ſame againſt him and albeit that Decreet, while it 
ſtands, might prove the Defender to have Intrometted with theſe Goods, which 
might have been Heirſhip Goods, of any Perſon, who in Law might have an 
Heir, . yet the ſane will not thereby prove him Heir, if he may qualifie, that he 
wasnot that Perſon, who might have an Heir, albeit he had Intrometted there- 
with. Actor, Miller. Alter. Nicolſon, Gibſon Clerk. Vid. July 13. 1631. be- 
twixt theſe Parties, July 16. 1629. Myrray contra Roſs. Novers, 20, 1629. :' 
Job Io. 1630. Whitelaw, andthe other Caſesthere, June x 1. 1631. Tailzifer.: 
an. 25. 1632, Kaidflie contra Lauder, 
i L.CloberbiÞ, contra L.Lady-land, Eodem die. Wa an 
'F L.Cloberb;l/ arI_y, "oy ny Heir to his Father, who was Caution- 
i + er for the Principal. Debitor, ' to make payment of the Principal Sum, 
and Annualrents thereof, ofall years fince his Father was denunced Rebel for 
not payment of the ſaid:Sumythe Tenor of the Bond bearing, Thet the Principal 
@#d Cautioner were bound as full Debitors to pay the Sumto the Creditor; and not 
bearing them/to be bound: conjunRly and rally. The Defender Alledging, 
That in reſpe&'of the Tenor of the Bond, he was not lyable, as his Fatheralſo 
Was no more lyable,but to pay the equal half of theSam. The Lords Repelled 
theAlledganee,& Found himalſolyable to pay the whoteSum without diviſion, 
ſcipg the Principal was bound in the whole, and he was his Cautioner, and the, 
i Aaaa4 Tenor 
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Tenor of the Bond bore,#hat they were bound as full Debitors, Which the Zora; 
Found to0blige each one ol them,and their Heirs i» ſolidum tor the whole, And 
the Defender turther Alledging, that hecould not be conveened as Heir upon 
the Act of Parliament Lybelied, 4nn01621, but only to pay Annualrent from 
the tine gf his Fathers Rebellion, to the time of his Deceaſe, and no more Terms 
ſince; T his was Repellted, and he as Heir Found ſubje@ to pay ay and while the 
re- payment of the principal Sum, AQor, Mowat, Alter, Canwinghame. Gibſoy 
Clerk, Fid, Fune 13, 1629. Ingliscontra Frazer, Fuly 2, 1629, Purveyance 
contra L, Crazgie,Fuly 8. 1642, Hamleyand the caſes there, 


Grahame contra Stwart, Fan. 28, 1631, 

N a Contra betwixt the L, of Lethindie and Fohn Grahame, proporting 
I the Wodfer of diverſe Lands, Diſponed by Lethindie to Fohn Grahame un- 
der Reverſion,and becauſe ſome of theſe Lands Wodlet were poſſeſſed byScryms- 
zeor of Fordel,who had a Right thereot to endure for thtee years after this Con. 
tract, therefore Lethnidie obliged himſelt ro pay to the (aid Fohn Grahame 40 
Bolls of Vicual yearly,during theſe three years, ay and while Forde! Renunced 
his Right and Poſſefſion,and that the faid Fohn Grahame Entred thereby tothe 
Poſſeſton of theſe Lands, After the expiring of the three years of Forde/"sRight, 
Mr, Fohn Stuart and William Stuart his Brother, who had after the foreſa1d Cons 
tra&t Acquired the Right ot Reyerfion of theſe Lands, which were Wodlet by 
the ContraR to the (aid Fohn Grahame,grants a Bond to the ſaid Johy Grahame, 
in the Narrative whereof mention is mace of this above-written C ontracty 
which Narrative proports, that by that:ContraQ Lethindie was otli ed to pay 
the [aids 40 Bolls of Viftual tothe ſaid Fohn Grahamt ytarly, during the not Res 
demption of the Wodſet, albeit the Contra it lelf bore only as ſaid is, That rhe 
ſame ſhould be payed, dwring the three years of Fordel's Right:;and atter this Nats 
rative,the ſaid Mr, Fohnand William Stxarts Ratifies that Contra, and further 
for averſe Pleaſures, Gratitudes and'good Deeds payed to them by the ſaid Toha 
Grahame,they Bind and Oblige them to pay the 40 Bolls of Vittual yew ly, during 
the not Redemption andpaying of the Sum,whereupon the Lands were W odfet to 
him by Lethindie: Thereafter the L. of Drumkilbo being made Aﬀigney by the 
ſaid Fohn Grahame to the ſaidBond,and whole preceeding Securities granted tq 
him, Purſues the ſaid. Mr, Fo+n for payment of the ſaid V Qual of all years Pres 
ceeding, not only during the ſpace of FordtP's Right, but ever fince and in time 
coming,during the not Redemption; wherein the Defender Alledging, that the 
laſt Bond depending upon the firſt ContraR, and being relative thereto, oughe 
only to be Obligator, according to the Tenor of the prior Contract,and no turs 
ther,which being only for the (aid ſpace of'three years of Fordel's Right, what & 
ver other relation is made in the laſt Bond,differing from the truth ofthe ſaid prior 
Conttact,theObligation given upon that-talſeCauſe,ought to be no further effe+ 
ctual,buracoowing to the truth of the faidContraet, ſpecially ſcing after theex- 
pyring ofthe g years of Forgdels Right, Fo.Grahame became in peaceablePofleſſion 
of the Lands, which before were poſſeſt by Fordel,wherein heand others in his 
name has continued Poſlefſors fince, and the Purſuer Anſwering, that whatſom- 
ever Narrative be inſert in this poſterior Contract; that ought nor to derogatto 
the torce of this Obligation fance, granted to Fohbn Grahame, which bears to 
granted for Gretituges,and good Deeds done,and ſo for entrous Cauſesand done [cis 
enter & iagtr mejores, which cannot be inverted upon'the Alledged Narraticn 
thereia contained, whether true or falſe, this being a new ſecuricy made by ano- 
ther Parry,agd for onerous Cauſes, as ſaid is; and whatever Poſſeſſion he has had 
of the Lands,that ought aot to be reſpected, ſeing he bought the Zighr of the 
us from diverſe parties, viz, one from the Donacar to the Liferent, and2 
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ded on,either of which Rights were of thar ſtrength, which would ever in Law 
debar him from hisPoſſeſſion,and would have been preterred to the Right Acqui- 
red by that prior Contract; theſe Rights being anterior thereto, and whereon 
he is content to Diſputy *and which it the Pattie can yet Eleid, he is content that 
Decreet be given againſt him , The Zords notwithſtanding of this Reply, Found 
the Exception Relevant, and that the laſt Obligation ſhould be no further ex- 
rended, bur according to the Tenor of the prior ContraR, in reſpe@ of the Nar- 
ration, which is inſert in the Bond, which repeats a different Tenor from theWrir, 
which is therein related , and which the Zords Found ought to be ruled as the 
Writ proported, whereto it made reference,and that the Parties Bond followin 
thereon,ought to be thereby ruled and limited + And ficklike ſuſtained the Al. 
1:doance upon Fohn Graham's Poſleſſion,albeit the Rights which he Acquired 
had been more valid in Law, than the Wodfſet procured from Lethindie, ſeing 
he was never purſued thereon by them in Law, nor was ever excluded nor de- 
barred by theſe Rights, Actor, Advocatus & Nicolſon. AltersStuart & Lermonth; 
Gibſon Clerk, 

H ume contra Hume, Fanuary 29, 16 by | 
Lis, Hume Reli& of umquhile Rob. Hume of Corſrig,who, & her Husband for 
" his Intereſt, had obtained Decreet againſt one Hame her FathersBrother, tor 
payment of certain Goods and Gear, pertaining to her by herFathers Teſtament, 
wherein this Hume, who was decerned Executor Nominat and Confirmed, 
and who had alſo accepted a Factory from the ſaid Bli/zabeths Tutor, the ſaid 
Hume being deceaſt, and alſo che Purſuers Husband, ſhenow Purſues the Re- 
lict of the ſaid Factor,as Intromiſſatrix and Executrix to her Husband, who be- 
fore was Decerned and hisHeirs, to make payment of the Annualrents and Pro- 
fits of theSums Decerned, of all years and Terms continually fince the ſaids Fac» 
tor's Intromiſſion,and in time to cotne while the payment be made:wherein the 
Lords Found, that neither the Relict of the ſaid Factor,nor his Heirs were ſub-. 
ject in Law to pay the ſaid Profit, the Sums being Intrometted with by the ſaid 
Factor,by the ſpace of zo years fince,or thereby,albeit Decreet was recovered 
in a»no 1620,0r thereby,againſt rhe Factor for the principal Sums, but Found, 
that herAction for the ſaid Profites was competent co her againſt her own Tu- 
tor, and not againſt the Heir or Executor of the Factor, Actor, Alter, 
Craig, Gibſon Clerk, Vid, Fuly 24, 1629, Bownan conga Wardlaw, & Febr, 
22,1634, Davidſon, | 
Porter contra Law, Eodems die, | | 
Relict beihg Charged to pay a Sum, which ſhe and her Husband with 
her were obliged to pay to the Creditor and ſhe Alledging,that the Oh+ 
ligation being made by her with her Husband fante matrimonio, no Execution 
now after his Deceaſe could follow againſt her, but only againſt her Husbands 
Heirs or Executors. The Lords Found the Reaſon Relevant,ſeing the Relice was 
not obliged in Law to pay the ſame,albeit the Charger Anſwered, that ſhe was 
alſo bound, and that ſhe was prepoſita negotiis alſo by the Husband, which prepo- 
fitzr« the Lords Found made not the Relict obliged; but would inter, that albeir 
the Husband had not been bonnd in the Bond, as he indeed was, yet the Huſ« 
band's Heirs and Executors were conveenable therefore,and not the Relicr, for 


that Prepoſituremade the Husband lyable to the Debt, Actor, Cunninghame, At- 
ter, Lermonth, Scot Clerk, | 


Butler L. Hirdmifon contra Y aus, Eodem die, | 
He Heretor after theLiterenters Deceaſe, Charging Summarly, without pre- 
ceeding Warning, to Remove from the Tower & Mannor-Place,& ſome 
other Houſes pertaining ———— the Defender Alledging, chat theſe 6- 
ther 
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ther Houſes, by and attour the Principal Houſe acclaimed by the Purſuer, per. 
tained not to the Purſuer's Predecefſors,nor to theſe Lands wherein they were 
Infefr, but that the ſame pertained to the Detender, and ſtood upon the Zands 
pertaining to the Detender Hererably, which were lying contigue to the Purſuers 
Lands;and either of the Parties qualitying certain Arguments and Preſumptions, 
whereby they Alledged theſe Houſes controverted, to pertain to either of them, 
the Lords betore having given Commiſſion to two of their number,to viſit the 
ſaids Zandsand Rouſes,and to take tryal by Witneſſes, and all other lawful man. 
ner,to which of the Parties Lands theſeHonſes belonged: After Report made by 
the two Lords,and conſideration of the Depoſitions of Witneſſes taken by them, 
which were produced by either of the Parties,they finding the matter not tobe 
clear,to which of the Parties they belonged properly, they ordained both Par. 
ties to produce b:fore them an equal number of Witneſſes, for qualifying of ei- 
ther of their Arguments, that after conſideration thereof they might proceed and 
decide the Cauſe, and this was done, albeit it is not ordinary in this Judgmene 
to take Witneſſes for both Parties, but this was Ordained in this caſe, where 
the matter was perplexed & uncertain on both ſides, for their Claims ro the Houſe 
es controverted;and as their Probation ſhould be found moſt clearand unſuſpeR, 
according thereto the Lords would Decern- and it was Found, that the Purſuer 
might lawtully uſe the L. of Blauns to be Witnels for him,albeit he had ſold the 
Zands controverted to the Purſuer,and was ſubje in Warrandice thereof, ſeing 
the ſame was ſold under Reverſion, to which Reverfion he had made the De- 
fender and his Authors Afſigneys, ARor, Nicolſon, Alter, Stuart, Gibſon Clerk, 
Vid, Fuly 9, 1630, L, Rowallan. 


Calpie contra Kennedy, February 1, 1631, 

TI N an ACtion of Declarator for expiring of a Feu,tor not pmone of aFeu- 

Duty, conform to the Clauſe Irritant, contained inthe Charter, The Deten« 
der proponing payment of all the Terms, tor failzie whereof Declarator was cra- 
ved, T he Lords Found, that this payment was not probable by Witneſſes,as the 
Detender urged that it was,ſeing the Feu-Duty was (o ſmall a matter, being 18 
pounds yearly only,made at ſundry timeszand therefore as he Alledged, was pro- 
bable by Witneſſes; which the Lords Found ought only to be proven by Writ 
or Oath of Party,ſeing they Found, that the Setter of the Feu, having provided 
himſelt of chat ClautWby the Charter, the Receiver ought to have looked to 
themauner of- Security which he Acquired, which cquld not be maintained to 
the Detender,nor ſubverted to the Purſuer, but by the Purſuers own Deed, which 
could not be made known, but by his Writ or Oath, Gibſon Clerk, Fid. March 
18. 1629. Barclay contra Stewinſon,, 


Cunninghame contra Wikiamſon, Eodem die, 

Ps Williamſon being Conveened as Heretor of a Tenement of Land, 

and the preſent Tennents and Poſleſſors thereof, by Henry Cunninghame, 
lor poynding of the Ground for an Annualrent,wherein he was Infett out of the 
Land; wherein the Detender Alledging,that he who ſtood Heretably Infeft,and 
.in Poſſeſſion of the Land,nort being Summoned tothis Action, no Proceſs ought 
to be granted thereforezfor albeit the Purſuer Replyed, that Gilbert Williamſon, 
who was conveened, was HeretablylInteft,ſo that he needed conveen noiother but 
him & the preſentPoſſeſſor; yer heDuplyed,that hisRight was underReverſion, 
ſo that his Author,who ſtill remained Heretor, ought to be Conveened to De- 
fend in this Purſuit, theabſolute Right being yer conſiſting in his perſong The 
Lords Found, that this Detender being Infetr, albeit under Reverfion, there was 
noneceflity to conveen any other alledged Heretorzfor if jt were ſo tound, there 


were alike reaſon to conveen that Heretor's Author, And as to the Reverlion, 
the 
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the Purſuer had no neceſſity. to know the ſame, for ir might be Diſcharged, or 
not,as they pleaſed amongſt themſelves, but it that perſon,or any other pleaſe1 
rocompear for his Intereſt, he might be admicted. Actor, Cunninghame, Alter. 
Gibſon Clerk. Vid. Fuly 9, 1630, Fiſher contra Brown,and the Cales there, 
Fan, 19, 1636, Pat, Oliphant, Dec, 21. 1633, L.ot Weym, 
L. Blaus contra Winraham, Hodem die, 

He Heretor purſuing after the Literenters deceaſe, who died ſhortly af- 
ter Whitſunday, for the other half of that years Duty, wherein the Life- 
renter died ( for the Whitſundays Term pertained to her Executors, ſhe: ſur- 
viving Whitſunday) viz. For the quanrries Libelled, whereto the half of 
the third Sheaf extended, ſeing the Land was Set for the third Sheaf, which was 
all uplifted by Helen Winrabam, Relift of umquhile Mr. George Butler, and ſhe 
was Puriued for the «qual half thereof, who Alledging that umquhile Mr. 
Robert Winraham her Brother Compriſed the Lifcrenters Right, and thereafter 
Set Tacks to her Huſband, for payment of 40 pounds yearly, and ſhe uplift- 
ing the Duties in name of the Tacks-man, her Husband's appearand Heir, ſhe 
cannot be conveened for payment of any greater Duty this year, wherein the 
Liſerenter died, than theequal half of the Fack-duty,no more than it the Life» 
renter had Sethe Tack tothe attual Labourer of the Ground for this Duty, 
quo caſu the Tennent could not be conveened for any more : And the Pur- 
ſluerReplying, that this Tack Set betwixt Good- brethren, could not prejudge 
the Heretor after the Liferenters deceaſe, to ſeek the equal half of that years 
Duty, which juſily betell co the Heretor, ſeing the Liferenter died within ten 
days after Whitſunday, whereby ſhe could have no Right but to the equal half; 
and ſo ſhe could Setno Tack, which could have any longer endurance than for 
that.half yearz and conſequently the Compriſer of her Liferent could Set no 
longer than her ſelf, eſpecially this Tack not being Set to the Tennent of the 
Ground, (whoſe caſe might poſſibly be tavourable) but being Set to a third 
Perſon, who is conveened only for the juſt half of that, which was aRually up- 
lifted from the Tennent Poſlefior; and it was no ways reaſonable that a Stran- 
ger ſhould reap the whole years Duty from the Tennent, and that the Here« 
tor ſhould be excluded by ſuch a fimular Tack, containiffg no Duty bat this 
imaginary Duty, which makes the Tack null in Law for Condu@ioque eft in uno 
#111710 | nulla,quia hoc donationis inftar inducityl.46 ff. Locati. &1.ſt quis ante Q 2: 
ſþ quis ff. de acquirenda,vel amittenda poſſeſſuone,ubi vid. Bart, de differentiainter loca- 
tronem,que fit voluntarie,& eam que fit ex nece[ſitate,de qua loquitur,l, fi uſufrucGus, 
Ff- de Jure dotium.The Lords Found, that the Tack Set by the Lifercnter,and by 
the Compriſer of her Life-rent, which was found alike, was ſufficient to ex- 
clude the Heretors Purſuit,for any more or greater Duty to be payed-to him, 
for theſe Lands of this Term controverted, except the half of the Tack- Dutys 
the half of the which Tack- Duty - the Lords Found ſhould ſuffice for the-ſaid 
Term, albeit the Liferenter died fo ſoon after the Term of Whitſunday, and be- 
fore Martinmaſs, which was the Terny, controverted; and Found, that the 
Duties of the Land that Term pertained tothe Tacks-nian, albeitthe Tackwas 
not Set to the Tennent, Labourer of the Graund : tis Tack was alfo ſuſtained, 
to defend againſt the ſummar Removing, Intented after.theLiferenters deceaſe, 
ay and while Watnirg:-wete made. Afor, Nicolſon. Alter. Stuart. Gibjot Olerl 
Vid..g March 1631. La. Hujton-hall. 16 Feb, 1628. Thomſon contza Merſioul$ 
26 July 1628, eMitchelſon contra Ker, & 13 Feb. 1630, L. Romallan, | __ 
- This Action being wy 25 of Febryary 163 ap ne Deakin was df 
wev0 V ored and Allowed, #t reclaimante,whereby it follows;thati the T;apk3sqmani 
$o:theLifetencer muſt ally bruik the next year, 10 reſpeR ofthe 42 af che ga 
Pay. Ja. 'q4.'which Prohibites Removing till the next Whitſunday,at which allo 

the Heretor will only get the Tack-Duty, and no more. By 
Bbbb a Ogrie 
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Ogrie contra Mwrray, ' Feb. 3. 1631, : 

Homas Ogrie as Heir to his Good-fir, being Infeft in A»»0 1630, in the 

Lands of Srobo, Purſues David Murray of Hallmyre, Superior of the (aids 
Lands, and whohad intrometted with the Duties thereof, for payment of the 
ſame tohim for divers years before his Seafin,8&fincethe deceaſe of his Good-fir;& 
the Defender Alledging, that the Lands being in his hands as Superior, in Non- 
entry fortheſe years betore thePurſuers Seafinghe bad Right thereby to the ſaidy 
Duties; and the Purſuer Anſwering, that the Non-entry was not declared, 
20, That he held the Lands Blenlh, ſo that the Superior could have no other 
Duty by Non-entry before Declarator,but the Rerour Blench-Duty. And the 
Excipient Duplying,that he being ſingular Succeſſor to the Author,of this Pur. 
ſaers Good-firs Right, and by vertue of his Right in poſſeſſion of the Lands, 
and neither thePurſuer nor hisGood-fir in poſſeſſion ever of the Land,his poſ- 
(fon muſt be as ſufficient to him as a Declarator. The Zords Found, that this 
Non-entry in Blenſh-Lands was not ſufficient toexclude this Purſuit, ſeing the 
Superior by the Non-entry could claim no more but the Retoured Blenſh- Du- 
tiex:for this is notalike as in an Annualrent,which the Heretor of the Land,out of 
the whichir is payable, may bruik ay and while the Entry ofthe Annualrenter, 
becauſe the Retour, and extent of an Annualrent is qzod valeB®ſeipſurs, and {6 
the Superior may bruik it. Actor. Mcgilf. Alter. Nicolſon. Clerk. Yid, 
23 March 163 1» Somervel contra Somervel, 12 March 1630, betwixt them, 
23 January 1630. Peebles. 


Henderſon contra Henderſon's Relift, Eodeme die. 

R. Fobn Henderſon and umquhile James his Brother,beingConfirmed Exe- 
M cutors to their umquhile Siſter z in which Teſtament Fames gives upa 
L&bt of 500 pounds,adebted by himlelf to the Defunit, ro whom he was one of 
the two Executors Confirmed z and the ſaid James being deceaſed, nothing 
being done before his deceaſeupon the ſaid Teſtament, Mr. Jobs the other Exe- 
cutor purſues the Reli& of the ſaid James as Executor to him, to pay the ſaid 
Sum; who Alledging the ſaid Sumto be Heretable, and ſo not to come under 
theTeſtament to be Confirmed,except thePurſuer would otherwaysinſtruR, than 
by the Teſtament,that the ſaid Sum was Confirmable, The Lords Found, that 
this Sum being given up by the Executor himſelf, as a debt owing by him, he 
not making mention that he was owing it by Bond,it could not beAlledged by 


bimſelfif he were living, nor now by his Executorsto be Heretable,except that 


the Excipient would qualifie,and ſhew that it were Heretable, which if ſhe did 
not, the Lords Found the Teſtament ſo proporting, given up by the Debitor's 
ſelf, ought to work againſt the Defender, as it would have done againſt hime 
ſelf : And here it was queſtioned, if the whole Sum would pertain to this Pur- 
ſaer the ſole Executor ſurviving, the other not having Execute before his De- 
ceaſe, ſing it was Alledged by this Executor, that there needed no more Exe- 
cation thereof, he being Executor, and alſo Debitor, whereby it was in his 
own hands, and ſo the Debt confounded for the equal half, as Executorz but 
the Purſyer inſiſted only for the one equal half thereof, and no further. Gib- 
ſon Clerk. Yid. 25 July 1634. James Mathiſor. 


L. Glengairie contra Lo, Lovat, Feb. 4, 1631. 
| Wu oi Purſuing Improbation andReduRion againſt the Lord Zovat and 
L. Fonlis, as Heir tothe Lo. of the [/{es, who ha a (chars granted to his 
Predeceffors of the Lands Libelled by to. be holden of the Granter, 
in Ano 1463. and which was Confirmed by the King, for Reducing of the 
Right of theſe Lands made to the Defenders, or their Authors and Predecef 


fors, by the Sons and Daughters of the Deſcendants of the ſaid Lord of the jet, 
; © 
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to whom the Purſuer was ſerved Heir, for Reducing of any Right made by 
the King's Majeſties Progenitors, either by the Reſignation of theſe Deſcen- 
dants, or by Confirmation, becauſe theſe Deſcendants Authors to the Defens 
ders, wereneither [Heirs to the Lo. of the [ſles,nor had ever acquired any Right 
from him. Wherein the Defenders opponing againſt the Purſuers Title and 
Intereſt produced, Alledyed, that the ſaid Charter granted to the Lo. of the 
Iles, which was but baſe, given to be holden of the Granter, and whereupon 
never Seaſin followed, nor yet ever any Seaſin ſince in the perſon of this Pur- 
ſuer, or any other before,can be ſhown for authorizing of this Purſuit , and ne» 
ver any Poſſcfhon by vertue thereof can be qualified, could not be any ground 
to ſuſtain Action, to Reduce a publiR Infefttment, clothed . with Poleffion 
neither could it be a Title to ſuſtain Aion for produgion of publick Rights, 
flowing from the King, and the Confirmation made tothe Lo. of the Jes Cone 
firmed but the ſaid baſeRightzforit was not given to be holden of the Kinggand 
ſo could not be found a ſufficient Title. The Lords Repelled the Alledgance 
hoc loco againſt the ProduQtion, and Found, that the ſaid baſe Charter Cons 
firmed, and the PurſuersRetour, albeit no Seafin was either ſhown or Reply» 
ed vn. noryet Poſſeſſion, gave ſufficient intereſt tothe Purſuer,to ſeek the pro= 
duction of all Writs flowing from the Deſcendants of the ſaid Lo, of the //les, 
and of the Rights made by the King and his Majeſties Predeceſlors, of theſe 
Lands,which had dependence upon that Rightof the Lo. Iſles, flowing either 
upan the ſaid Deſcendants Reſignation, or otherwiſe uponthe Confirmation of 
thcir Deeds, But the Lords Found, that by vertue of thoſe Titles produced,the 
ſaid Purſuer had no intereſt,to ſeek praduRion of any Original Rights,made by 
the King to theſe Defenders, which depended not upon the ſaid Right made 
bythe Lo, of Iſles to the ſaid Deſcendants, ſeing there was nothing either ſhown 
or Alledged, that the Purſuers Author or Predeceſſors were Infeft therein by 
the King, and the Confirmation foreſaid of the ſaid baſe Right alone, was not 
found ſuch a ſufficient Title to denude the King, as might give intereſt toRe- 
duce any Poſterior or Original Right, made by the King thereafter, of theſs 
Lands, as if the King by that Confirmation had been then fully denuded of his 
Right : And the Lords reſerved the foreſaid Exception, which was Repelled a- 
gainſt the ProduQion, to be Diſcuſſed i cauſe, in the Diſpute of the Cauſe, af- 
ter Produttion, Actor. Adrocatus & Nicolſon. Alter. Stuart & Lawtie, Gibſon 
Clerk. Yid. 4 Feb. 1630, E. Kinghorn. 20 & 26 March 1623, & 2 March 
1627. Heirs of Lo. Teſter. 8 Feb, 1628. Sir Fames Dundaſs. 


Jobn Inglis contra the Executors of umquhile Jobs Sharp, Feb. s. 1631+ , 
T4 Executors being conveened for 417 pounds, as the price of certain 
Clothes and Wares, furniſhed by the Purſuers to the ſaid Jobn in the 

years 1627, and 1628, for the Abuilziements of his Body 5 and the ſaid Exe- 
cutors Alledging,that the faid Sharp was Minor the time of the ſaid Furniſhing, 
and then had Curators, without whoſe conſent or direRion the ſaid Nh 


by his Curators 3 and the Purſuer alſo offering to prove, that' he had ima 

the like Furniſhing to the Minar in other preceding years for which he' was 
atisfied-3_ inreſpe&t whereof the Aion was ſuſtained, and the; Lords FountÞ 
no near that the linors Curators ſhould be oF, | wi ye Veke ee OY 
aucors cold beconveened.  ARtor. Nicolſon & Neon, Alter, Burnt." by 


Bbbb 3 Memillgn 


566 The Deciſions oftbe Lords of Seffion, 1631. 
M*millan,$c. contra Corſans, Feb, g. 1631, 
C7 ſan the Father being bound in his Daughters Contra of Marriage with 
obn Mcmillan her Spouſe, that his ſaid Daughter ſhould have an equa] 
purtion of his Goods at his deceaſe, ſicklike as his other two Daughters ſhall 
have; and they two dying before the Father, and the Father having begoe. 
ten other two Daughters upon a ſecond Wite; after the foreſaid Contra, the 
ſaid Corſan and John MEemillan after the Fathers deceaſe, Purſues the 
ſaids two Daughters procreat in the ſecond Marriage, as being Executors 
Confrmed to him, to make payment of the equal third part of the Defungs 
Gear, viz. both the third part of her Bairns part, and the third part of the De. 
funRs p2rt, conform tothe Clauſe of the ſaid Contract; which Aion the Lords 
ſuſtained, and Found chat the Purſuer had Right thereto; albeir that the De. 
fenders Alledged, that ſhe had no Right to ſeek the ſame, ſeing the” ContraR 
gave her Right only to ſach part,as her twoSiſtersnamed inthe Contract ſhould 
have after their Father's deceaſe; and they dying before their Father,they could 
have no part of thcir Fathers Goods, and conſequently neither this Purſuer, . 
This Alledgance was Repelled, for albeit theſe two Sifters were deceaſed be- 
fore their Father, yet that Clauſe was nor extinQ, but that ſhe ſhould have her 
equal part with the Bairns ſurviving ; and if he had no Bairns hut the Purſuer, 
the whole would have befallen to her, far more this part which waslefs, Actor, 
Alter, Lawtie, Hay Clerk, Yid. 19 Feb, 1631, Betwixtthele Partics, 


Barrens Dutch.man contra Hutchiſon, Eodem die. 

He Dutch-man Purſuing for a Debt, which he inftruQed by produRion of 

a Ticket, marked with two Initial Letters of the Defenders names the ve- 

rity of the which Subſcription being referred to his Oath, and he Compearing, 
and by his qualified Oath granting the Subſcription, but declaring that ' 
he had payed the Dcbt, the Ticket being dated 16 years fince, and he never 
being Purſued therefore 3 the Partics contending, that this part of the De- 
polition ſhould not be reſpeted anent the payment, becauſe it was not re- 
ferred to his Oath; and that he ought not to Swear an Exception which he 
ought otherways to prove. And the Defender Alledging, that ſeing the Writ 
being imperfect, was ſupplied by his Oath, he might declare qualificat? upon the 
whole Cauſe, and upon the verity of the Debt, rf it was yet owing un-payed, 
The Lords Found, that that part of the Oath, bearing payment of the Debt; 
oughtnot to be reſpected 3 and that the Defender was not fred thereby ; butif 
he would propone an Exception cf payment (which the Lords Found he might 
do, if he pleaſed, in the ſame ſtate of the Proceſs) that they would ſuffer him to 
propone the ſame, and that he ought to prove R, as accords of theLaw, others 
ways than by bis own Oath; Here the Ticket Labelled bore on the back, puj- 
ment of a part of the Debt, and the preſumprion, that the re(t was owing,was more 
confiderable, than ary thing ſhown ro the comrary. Actor, Craig. Alter. Raſ- 
fell. Gibſon Clerk. V1d, 1 July 1624. Lo.Conſervator, 24 Feb. 1633, Rankine, 
11 Feb, 1634. Irwine,, | 


Provoſt of Inverneſs contra'the Town, Feb, 10. 1631, 


having offered their own proportional parts, and thereafter upon refuſal tore 
ceive the lame, Coulgnia 64 Suſpeadin . 


*qn.. | 


, that in 
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Obligation, they were not farther obligedgfor however the Town was Obliged 
in ſolidarp for the whole, and that the —_ 14 were obliged alſo tor the whole, 
yer any one of them had not obliged rhemſelves tor the whole; wherefore ſeing 
they were not otherwayes bound, but ilk one for his own part,and that the Cre- 
ditors had taken that Obligation of that Tenor, they could not be further ob- 
liged than they had obliged themſelves .,, Notwithſtanding whereof the Lords 
Pound every one of them obliged in ſolidym pro toto debito, as the Town was ob- 
liged in toturs, AQtor, Nicolſon & Baird, Alter, Stuart & Gibſon. Gibſon Clerk, 
Fid, penult Fannary 1627, Ker contra Baillies of Fedburgh, Fanuary 24, 1642; 
George Wilſon, 
E: Galloway contra Burgeſſes. of Wigtoun, Eodem die, 

Arl of Galloway Purſuing Removing, againſt certain Burgeſles of iztoun, 
Þ from certainLands,wherein he wasInteft by anHeretableFeu-Charter, upon 
theReſignationof Mcdowgel of Mathermpir, who was Inteft in Feu therein alſo 
of betore, by the Town of Wigtovn, to whom the Lands pertained in Burgage, 
as part of their Common-goog; and the Defender Alledging that the ſaid He- 
retable Feu was null, in reſpeR by the 36 44, 3 P, Fa 4, and by the 181 AF, 
13P, F4.6, It is Statute, That the Burrows may not ſett their Common-good for 
longer ſpace than three years, T his Alledgance was Repelledfor it was Found, that 
this Right, which followed upon another prior Heretable Right ſtanding, chere 
being two Heretable Infeftments, could not be Found null ope exceptionis, being 
proponed in this Removing, and not being quarrelled by the Town,nor by any 
Party, who had any other better lawful Right: And it being Alledged, that the 
Seafin was null, tor all the Lands Lybelled' therein contained, except that Land 
only, whereat expreſs Seafin was taken, 2nd was Recorded in the Clauſe' 4a e- 
rant hec, &c, TheLordsRepelled theAlledgance, & ſuſtained theSealin for all the 
Lands lying contigue to the Land, whereat the Seaſin was taken, ſeing that the 
ſame held of oneSuperior,and was oneTenor of holding; bur it was not reſpeed 
that the Superior had united them, and had appointed a Seafin taken at ſuch a 
place, to ſerve for all the Lands, ſeing it was not Confirmed by the King. Actor. 
Stuart & Neilſon, Alter, Nicolſon & Gilmor, Scot Clerk, Fid, March 15,1631, 
betwixt thir ſame Parties, Novemb. 16, 1630. L. Clackmannan. Fanuary 19, 
1630, Bruce contra Wardlaw, 
| contra Fodem die, 

Ommiſſar of Brichex having pronounced a Decreet betwixt two parties, 

which being ExtraQed, was Subſcribed by the Commiſſar, who was Judge 
thereto, and not by his Clerk, and therefore was quarrelled as null, ſeing theſe 
being two diſtin Offices, as the Clerk could not be Judge, no more could the 
Judge be Clerk,for as the Judge could not fit down and minutProceſs,and Write 
his own Ordinances, no more could he Subſcribe Decreets, notwithſtanding 
whereof the Decreert was Suſtained, ſeing it was the Cuſtom of that Court, and 
divers other Inferiour Judicatures to do the ſame; But the Lords Found it a Cu-» 
ſtom unlawfu],and not to be hereafter allowed, and ordained the Commiſlar to 
abſtain therefrom in time coming,id. Fay. 10, 162 3,CM*gdowgell.,, 


L. Torrie contra Carnagie, Feb, 11, 1631, 

Lo Torrie being Conveened by William Carnagie, to hear an Qbligation 

made by umquhile Zames Wardlaw to him,Regiltrat againſt this L Torrze, 
8 Succeſſor to James,by accepting of a Diſpolition trom the ſaid Famer, for pay- 
ment of his Debts, and of thisamongſt other Debts mentioned in the Diſpoſi- 
tion, wherein the Lords Found, that the Defender could not be conveened hoc 
nomtne, tor Regiſtration of the Bond, but that the Purſyer might intent ordinar 
ARion againſt him eo newine, for payment of the Dehr Lybelled, as accepting 
the ſajd Diſpoſition for payment thereof, Gib/ſo Clerk 
Bbbb4 Mis 
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Miniſter of Innerkeithing contra Ker, Eodem die, | 
His Cauſe being mentioned the twenty two Jay of Fanuary 1631, The 
Miniſter Charging to Remove trom the Manſe, defigned to him with 
his Gleib, aad which Manſe was acclaimed as being built upon the ſaid Gleib, 
and conſequently ought to pertain to the Miniſter, ſeing the Gleibpertained, 
as deflgned tothe Miniſter,being the neareſt Kirk-land to the Kirkz The Lords 
Found, that albeit the moſt eweſt Kirk-Jands to the Kirk, where there wag 
no Parſon or V iccar- Manſe there betore-might be defigned, yet that the Houſes 
being upon that Kirk-land, could nor be deſigned lawfully, nor acclaimed b 
the Miniſter,it theſe Houſes pertained never to the Parſon ner Viccar of before, 
nor to no Miniſter ſerving the Cure at that Kirkzfor ſeing there was not ſuch a 
Manſe b1uiked by any Kirk-man of old at that Kirk, and that there was no War. 
rand for giving to the Miniſter a Manſe in theſe caſes, by any AR of Parliament, 
The Lords Found, that albeit the Miniſter might ſeek by Warrand of A of 
Parliament eocaſs aGleib,where there wasKirk-land within the Parochin,there 
being neither Parſcn nor Viccars Gleib therein, yet that he could nor thereby 
claim the Houſes upon that Kirk-land, as his Manſe, butthat he might either 
deal with the Parochioners,for bigging of a Manle to him,or purſue them there. 
fore prout de jurezor otherwayes big his own Manſe,the expenſes whereof would 
be refounded to his Executors by the next Intrant, contorm to the Att of Par. 
liament, Actor, Nicolſon & Baird. Alter, Stuart, Gibſon Clerk, YVid,Fuly 24, 
1629, Parſon of Dyſert, and the caſes there, 


Murray contra Lo, Teſter, Feb, 12, 1631, 
J Avid Murray having Acquired the Heretable Right ot the Lands of Dram. 
Felzier,from theLaird of Drumelzier,and being madeAfſigney by him to all 
the legal Reverſions of any Compryſings, of any ot the Lands of the ſaid Barony 
of Drumelzier, Deduced either by the Lo, Yeſter's ſelf,or any other Creditors, 
Purſues the Lo. Teſter,to hear the Lands Redeemed from him,nor only for the 
Compryſing at the Lo, Te#er's own Inſtance, bur alſo tor all other Compry- 
fings Deduced by whatſomever otherCreditor, the Right whereof is becomein 
the perſon of the Lord Teſter, by Aſſignation, or other Right made thereof to 
him, by the Compryſers of their Right, which Summons being ſo generally Ly. 
belled and Conceived, and not bearing the names of the perſons Creditors ſpeci- 
ally who had Compryſed, nor yet the ſpecial Sums, for whith theſe Creditors had 
Compryſed, but only that rhe Purſuer had Conſigned ſnch a ſpecial Sum, whereto 
he affirmed the whole Compryſing didextend, and it the ſame did extend to any 
greater Sum,that he was content inſtantly ro Conſign and pay the ſatne, they 
being condeſcended on, and Inſtruced by the Lord Tefer, And ir being Al- 
ledged that ſuch a Redemption ought not to be Suſtained,ind that the Defet- 
der-could not in Law be compelled, to Inſtrut the Purſuer roLybel a Purſuit - 
againſt himſelf, tor except both the Compryſers,and their Sums were ſpecially 
_ in the Order of Redemption, and Declarator intented thereon, he Al- 
ledged noProceſs could be granted, The Lords Repelled the Alledgance, & Sts 
ſtained theOrderand Action, in reſpe& that the Purſuer offered inſtantly toCon- 
ſign all Sums, wherenponComprylings were Deduced, whereot the Rights were 
eſtabliſhed in the Defenders verfon,.if the ſame were more than the Sums Con- 
Ggned in that Orderzand it was probable Ignorance in this Purſuer,not to know 
them all, being a fingular Succeſſor, and the danger of the expyring of the Legal 
Reverfion, required in equity this Aion to be Suſtained, which otherwayes 
might expire: Likeas, the Defender could have no prejudice, to receive compleat 
payment of all his Debts, for which the Compryfing was Deduced,as was offer- 
edzand it there wasany other Compryfing, whhizend the Right is not become in 
the Lord Tefter's perſon, this Aion would not extend thereto, nor prejudge 
ene 
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the ſameztherefore the Aion was Suſtained,and the Defender was ordained to 
condeſcend and qualifie the patticu]ar Sums,whereto he had Right by any Com- 


pryſing,competent in his perſon,as ſaid is, Actor. Nicolſon & 8aird, Alter. $tu- 
art, Gibſon Clerk, Vid. Feb, 22, 1631, betwixt theſe parties, 


Tackſ-men to the B, of 7ſles contra Brown, Feb. 15, 1631, 

Bt Semple and Fohn Shaw being Tackſ-men to the Biſhop ot the 1/es, 

of the Teinds of all Fiſhes raken and ſlain within the 7ftes of Scotlandgand 
having upon their Decreet of Letters conform thereto, Charged George Brown 
in Edinburgh, to make paymentto them of the Teinds ot certain quantities of 
Fiſhes ſlain in the 7ſes, which were received and intrometted with by the ſaid 
George,who Suſpending, that he was not ſubje& to pay the ſaids Teinds, he ha- 
ving bought the ſame trom the Takers thereof, ſo that they who took and flew 
the ſame,ought to be conveened for the Teind thereof,and not he who bought, 
as ſaid is : And it being Anſwered by the Charger, that the Receivers and In- 
tromettors with the ſaid Herring and Fiſhes, whether they flew them or nor; 
has been in uſe to pay Teind theretore,to whatſoever Sea- Port they were Tranſ- 
potted, and that paſt memory of man, This Anſwer upon the Cuſtom of pays 
ment made by the Buyers and Intromettors was Suſtained,and Found Relevant. 
Acor. Mowat. Alter, * Gibſon Clerk. Yid,Fune 10, 1631, Peebles, 


Mr, Alex. Chryſtiſon contra Mr, Alex, Anderſon, Eodem die, | 
MH Kirk of Auchtergivenand the Kirk of being United by At 
of Parliament 1617,inone, and one Miniſter ordained toServe the Cure 
at both z the Biſhop of D#nkeld being Biſhop of the Diocels, appoints one of 
theſe Kirks to be ſerved by the one Miniſter, and the other Kirk by the other 
Miniſter foreſaid, and divides the Stipend betwixt them, the whole being 80 
Bolls of ViRualonly,and appoints, with advice of the Presbytrie, Anderſon who 
was then actual Miniſter at Dowallie, to be Tranſported from that Kirk, where 
he was provided to the ſaid Kirk, which was ſo divided; and the (aids two Mi- 
niſters by Contra perfeted betwixt them, and deliyered to the Biſhop, Ratis 
fied each one to others, the proviſion ot the ſaid Kirks,and that each one of them 
ſhauld uplift the half Stipend, modified at the Uniting thereof , a year or two 
thereatter,theBiſhop givesPreſentation toChri/?sſox oi both theſeKurks United, 
and appoints him Miniſter at them both, whereupon in a Double-poynding, the 
two Miniſters Contending for the Stipend, the one claiming the whole by the 
foreſaid Preſentation, and Letters conform thereong and the other in reſpect of 
the Act of Tranſportation, done by the Presbyrery and Biſhop, which he Al- 
ledged to be as good as the Preſentation of the Biſhop,and in reſpect of thefore- 
ſaid Contract, claiming the half. The Zords preferred the Miniſter preſented, 
viz, Chriftiſon to the other for the whole Stipend, notwithſtanding of the ſaid 
Contrat,and Actot Tranſportation; ſeing they Found, that a Kirk ſo united 
by Parliament,could not be Louſed, Diſunited,nor Altered by the Biſhop,nor 
no other but by the Parliament, neither could the foreſaidContra& oblige the 
Parties thereto, there being a poſterior Preſentation granted of the Kirks unit- 
ed tothe foreſaid Chriſtiſon,after the toreſaid Contract, and Tranſportation,and 
which was Authorized by Decreer,and Letters conform, Likeas Chriftiſon of= 
fered to prove, that the other Miniſter continued till Miniſter at Dowall1e,whers 
he was provided, and Served before,and ſtill uplitted the Stipend of that Kirk; 
Which the Zords Found Relevant, and admitted to Probation ; for it was not 
Found reaſonable,that he ſhould have the whole Stipend of his owo Kirk, and 
ſeek the half of a ſmall Stipend at another Kirk, Actor, Stuart. Alter. Mowat, 
Gibſon Clerk, ; 

| | Lo, Cranſton contra Scot, Feb, 16, 1637, | | 
| O.Cranſtoun Superior of the Lands of Salwoodſbeil, Purſuing Declarator of 
Literent againſt Sir Fohn Scot, l, Son and appearand Heir to his Father,who 
ccc | was 
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was the Purſuers Vaſſal, wherein Andrew Scot Compearing,who had Compryſed 
theſe Lands,being a Creditor to Sir Fohn, Alledged that he being Creditor to* 
him betore he was Rebel, and having Denunced the Lands to be Compryled, - 
albeit after he was Rebel, yer before he was Rebel year and day,and thereafter 
having compleated the Compryſing,and Charged the Superior to Enter him, that 
ought to ſtay the Declaratorz The Lords repelled this Alledgance, and Found 
that his Compryſing, Deduced and Perfeed after the Debiror was Rebel year 
and day,and a Charge following thereupon,could not prejudge the Superior of 
the Caſuality of the Liferent of the appearing Heir of the Vaſlalz in which Ca« 
ſualiticgghe Lords Found, that the Superior was not hurt by the foreſaid De 
nunciatwon,which preceeded the expyring of year and day,theDebitor the time 
of the ſaid Denunciation, being ſtanding Rebel un-relaxed, and ſo is curſu, but 
being expyred before the Comprylſing was expede:for it was Found, the Superior 
ought not to want the Caſuality of his Vaſſals Liferent, except that either he 
had done ſome Deed himſelt in prejudice thereof,or that ſome LCeed had been 
done equivalent thereto, as Compryſing, and Charge to enter and receive the 
Compryler, & all done and Execute betore the expiring of the year. Actor, Nicol. 
ſon & Craig, Alter Gilmor, Gibſon Clerk, Vid. Fuly 17, 1630, L. Lie and the 
caſes there cited. February 18, 1631, betwixt theſe ſame partiesz and Fuly 24, 
1632, Role, 
Williamſon contra L, Balgillo, Feb. 17,1631, 

Mi R, David Williamſon Miniſter Charging the L, Bal/zilo,to make payment 

of certain Duties, adebted to him by the Defender, tor his Stipend of dis 
yerſe years bypaſt,& he Suſpending,that he had made payment to the Charger 
of the Duty, tor the year condeſcended on ; Likeas his umquhile Father had 
payed to him the ſame Duty theſe two years,which immediatly preceeded that 
year payed by the Suſpender, whereupon they had reported the Chargers three 
ſeveral Diſcharges of theſe three years, which payment preſumes in Law, pay» 
ment of all years before the three years Diſcharged,and muſt produce Liberati- 
onto him of all the ſaid bygone years, The Lords Found,thar this payment 
made of theſe three years, immediatly ſucceeding each one to other,without In- 
terruption,or Interventfon of any years betwixt them, & to be proven by three 
ſeveral acquittances, as the Party offered to prove, was ſufficient to produce Li- 
beration to the Suſpender from all bygones before theſe years Diſcharged, the 
Charger not having excepred, nor reſerved no year therein : neither was it re- 
ſpeed that theſe three Diſcharges were not granted to one and the ſame pers 
ſon, there being two granted to the Father,and one to the Son, now Suſpender, 
which was Found ſufficient, ſeing albeit the ſame were granted to diverſe per« 
ſons, yet they were granted by one perſon, viz, by him who now acclaimed the 
bygones,from which he was excluded by his ownDeed, L,quicunque lib. 10,T,22 
C.de apochispublicis:quod licet obtineat in negotizs publicts per dittam legem,tamen 
& obtinet quoque inrebus privatis, & Gloſs, ad Legem 2, de jure emphiteutico dis 
cit, tenere in [olutione Canonts pro predio emphiteutico, ubi dicit hanc ſolutionem 
poſſe probari,uel per teftes, wel per confefſiones, wel per ſcripturam, idque dicit in 
margine teneri ab omnibus Dottoribus,YVid,Feb,19. 1631, L. Moriſton. % March 
23.1631, L, Rofſyth. March 18,1634,Bothwel contra Douglas, 


L. Clunie contra L. Hart- hill, Eodeme die. 

Art-hill being purſued to Remove from certain Lands of the Barrony of 
Wairds, which were diſponed to his Predeceſlors, by the L. of Waird: 
- forthe time, at the Inſtance of Clunie, who had acquired a Right to the whole 
Lands of Wairds, from the Earl of Mar: after that he had obtained a Decreet, 
Reducing the L. Wairds his Rights and Securitics of the faids Lands, and _ 
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til Defending himſelf, with his Heretable Tnfefcment of the faids Lands granted * 
to him, as Heirto his Father, who was alſo Infeft therein, by the L, of Wairds * 
as Heir to bis Father, the Defenders Guid-fir, who was-alfo Infeft therein, as 
Heir-to bis Father the Defenders Grand-firz and by vertue of theſe Three ſuc- 
ceeding Rights, they were in-immemorial-Poſleſſiori of the faids Larids, which 
he Alledged, wasſuffcient to Defend himin this-Poſteſſor Judgement, ay and. 
while his Rights were Reduced. - And the' Purſuer Anſwering, that his Authors ' 
x1ight being ReduceJ, his behoved'to fall; neither needed he to Reduce theſe, 
which fell in conſequentiam,they depending upon his Authors Right, which was ' 
Found null and Reduced. And the Defender Anſwering; that he wasnot cal- 
Id ro that Reduction of his Authors Right, and ſo could not be prejudged ' 
thereby, The Lords Found, that the Progreſs of the Defenders Heretable Right 
and Poſſeſſion, Excepted upon by him, could not maintain him againſt this Re- 
moving, in reſpe& his Authors Right was Reduced 3 which Decreet of Re- 
duction extended alſo to Reduce in conſequentiam, the'whole Writs dependin 
thereonz and Found that this Defender was not a neceſlar Party, to be called 
to that ReduRion, neither needed the Purſuer to intent any ſpecial Action de 
rowe toReduce the fameyfor theſe being Rights onlygranted to be holden of the 
Giver, and ſo baſe not holden of the Superior, the Reducer had no neceſiity to 
know the ſame,neither had heneceflity coReduce theſe ſub-altern baſe Rights; 
for if he ſhould be. put to Reduce theſe ſub-altern Rights, it ſhould beendleſs 
labour; for ſuch Rights might paſs from hand to hand, that it might prove im- 
poſſible for any Purſuer to find them all outy and therefore theſe baſe Rights, 
not being acknowledged by the Purſuers ſelf, nor becoming publick, the Pur- 


ſaer needed not to know them, and ſo could not defend the Excipient, Actor, 
Nicoljon. Alter, Mowat, Gibſon Glerk, 


Houſton contra- Houſton, - February 18, 1631. | 
N thisCauſe, mentioned npon the 13.and 20 Jar. 1631, Fhe Lords now Found 
the Alledgance, offering to improve that Bond, where it had the two in- 
itial Letters of the Makers Name, was not receiveable, but Repelled the ſame, 
ſcing it was made in Irelang, according to the Engliſh Law, conform whereto 
Bonds, whichare Sealed by the Maker, and bearing, to be Sealed and delivered 
in preſence of Witneſſes, as this Bond bore, are valid, albeit not ſubſcribed by 
the Parties: alſo the Lords Found, that this Bond, albeit repute as a Legacy,” 
yet being extant in Writ, was notto be taken away by an Alledgeance of a- 
. poſterzor NuncupativeTeftament, made by the Granter of the Bond, he being 
then upon the Sea within the Ship, whereby he revocked all preceeding Le- 
gacies made by him; 'and which the Defender offered to prove, by the Mari- 
ners preſent for the time within the Ship, who ſaw and heard the ſame, and 
which being quaſs Teifamentum Militare, & Nuncupativum, licet no in ſcriptisg 
the Defender Alledged was ſufficient toevacuat this prior Bond, it being tound, 
of the nature of a Legacy only, which was Repelled; for they Found that this 
Bond in Writ,was not Revockable, by any ſuch poſterior Deed,'to be proven 
only by Witneſfes, there being no Writ to verifie the ſame. Vid. Fuly 27. 
1633, Gordor contra Worley. 
Lo. Cranſton contra Scot, Eodemt die. 


His Cauſe is mentioned the x6 of Feb.1631,and 4rdrew Scot the Compry-, 
fer now Alledging, that the Rebel, 'whoſe Liferent was ſought, nor his 
Father, wasnever Vaſſal to the Lord Cranſton | for he bruiked by vertue of 
ContraR, the Right whereof he had Comprited ] ol the Purſuer offerin 
him'to prove, that the Rebel, or his Father had accepted a' Charter from him 
whereuponalſo Seaſin bad followed. The'Compriſer Daplyed, that the Reply. 
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was not Relevant, except he would fay, that hewasvalidly and lawfully Seaf.- 


ed in the ſaid Lands; for if the: Seaſiniwas null, |- as indeed it any Seafinwas 
taken uponthat Charter, the ſame was null; for ic was not Regitrat, conform 
to the AR of Parliament,and had divers other. nullities therein, ] whereby there 
being no Seaſin , or only. a null. Seafin, which was alike, as'if there 
had been no Seaſin, there could be no Holding, and conſequently, the Sy. 
perior could claim no. Liferent Ly-the Annual Buebelion- of:the Vaſſal. The 
Lords Repelled this Allegance, and Round that the Seain take by the Vaſſal, 
albeit it had nullities, or defe&s in-Law, eſpecially wherethey flowed from the 
Fatt of the Perſons (@f, who was Seaſed, yet'that notwithſtanding the fame 
was ſo null, that the Superior was not thereby prejudged of his Caſualiey of 
Liferent; for he being Vaſſal to the vs 7 thereby alſo the Caſvality.felÞty 
him:neither was this Alledgance Found the more'Relevant, as-being proponed 
by a Cempriſer, who Alledged,that he had Compriſed the Rebels/Contra@ of 
Alieration of the Lands made betwixt bim and the Lurd Cranſtor, by vertue.of 
the Right whereof he might Bruik againlt the Grariter, ashe <1d'3 and by the 
which Right no Liferent could fall to the Lo. Cranfbon, albeit be was Rebel; but 
the King would have Right thereto, if any Liferent:fel}, And fo he Alled 
that heas Compriſer might competently propone the nullity of that Seafin, 
which was Repelled. Partibus ut ſupra. 


L. Moriſton contra Tennents of Eaſtnisbet, Pebruary 19. 1631, 

He L. Morifton havingCompriſed the Lands of Eaſinirbet,and being Infeft) 

and Arretting the Corns in arno 1625. in the FTerments hands, after 
which they payed the Farms that yearto Eaftnishet, from whom the'Lands were 
Compriſed; and thereafter #0rii/on obtamsDecreet before theSheriff,againft the 
Tennents not Compearing, tor payment oftthat years'Farms, and they Suſpend: 
ing, upon payment made to Eaſtnisbet, which, albeit it -was made after the 
Chargers Arreſtment, yet ought to be ſufhcient, to liberat the Tennents, by 
reaſon, that fince the obtaining of hisSentence, the Suſpenders has payed their 
Farms compleatly,of four ſucceeding years, immediately ſubſequent, to theyear 
now acclaimed; the payment whereof they referred to the Chargers own Oath, 
and which payment ſo.made, ought to import to them Liberation of that year, 
and of all preceeding years, as effetually,as if they had reported ſeveral Ac- 
quitances upon thepayment thereof z; and which, f they bad obtained in Law, 
would have freed them, ſpecially feing he never quarrelled the ſaid payment 
made by them of that years Farm, nor never mentioned the payment thereof, 
when they payed to him the yearsFarm finceſyhe, & ſo he mult be preſumed to 
have allowed the payment made, otherwiſe he would have exacted payment 
of the eldeſt Debt, and not taken payment of the laſt year, and omitted the 
former yearsFarms, This Reaſon was not fuftained, and the payment made by 
the Tennents after Compriſing and Arreſiment was not allowed, nor they 
Found to .be fred by the ſubſequent years payment made ſince, to the 
Chargerzexcept they will ſay, that he expreſly remitted to them that year, and 
prove the fame by his Oath, or otherwiſe by Writz for albeit #rivw amnorum 
apoche preſume liberationem preteritorum, that holds only where the Granter of 
the Diſcharges having given three in Writ, and made no Reſervation in any of 
them, the Law preſumes he had no more to. crave, having made no mention 
thereof, when he made the Writz but where payment was made without Whit, 
thePayer has followed theFaith of his party; ſo that if he ſhall op. thet he nee, 
ceived that payment,without prejudice of the preceeding yearsas-he now does, 
the Debitor remains ſtYl Debitar theraio, notwit ing of the ſubſequent 
payment the other peprigand of the pagmant male to ePacw,ot the year: 
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claimed. Ator, Nicole Graig: "Atter. Start '& 'Gimor, Gibſon Clerk, 
Fid, Ftb."17. 16371: Wir, Devid\VGlfiamjon, March 23,1631. L, Rojyth. 
| Corſan contra Corſan, Fodem die. 

'Cavife being mentioned the 9. of Feb. 2631. And itbeing further Al- 
: ledped' by the Defender, that the Purſuer, by. vertue of the Clauſe ly- 
belle in the'Comra&t, would have Right to no more, but to her-Part of the 
Deaxds Part'of his Goods and'Gear, and could not acclaim a Portion natural 
thereof, with thir two Daughters Defenders; for albeit by that. Conera, (he 
might have Right to her qual Part of all, both for Bairns-Paxt, and for the 
the Deads Part, with her two Sifters named in that ContraR, now deceaſed, 
yet that mightlawfulty:- have holden, *where both ſhe and theſe two Siſters were 
all forisfamiliat, before this Contra; but it is not alike, forthir two Defenders 
who are begotren ſince, and has received no'Part of their Fathers Goods, and 
who wantsrheir Portion Natural, ſo that of reaſon they ought to have their 
Portion Natural, as the Purſuergot, and as the two Defun& Siſters got; and 
ifter that the Purſuer might be partner of the reſt, otherwiſe if ſhe acclaimed 
tobe Portioner of all the DefunQs Goods, ſhe ought to confer with the De- 
fenders, that Portion ſhegot from her Father before. This Alledgance was Re- 
pelled, and the Lords Found, that the Purſuer ought to have her equal Part 
of theDefun&@s Goods, with thirDefenders, without any Collation of that which 
ſhe received before, to which the Lords Found, that ſhe could not be com. 
pelled, Vid. Feb, 1. 1622. Faret Elies, and the Caſes there, 


Finnie contra Oliphant, Feb. 22. 163T. 

FaQor for a Tutor-Dative Purſuing the Mother for a Modification, to 
A be given yearly to the Minor, for his entertainment 3 wherein the Lords 
Found, that albeit the Defender brooked no Ward-Lands of the Minor, and 
that the Minor had no Ward-Lands; yet ſeing ſhe was Liferentrix of all the Mi- 
nors Means, vi7. Houfes, and Annualrents of Money, that a Modification 
oughr to be taken thereof': And albeit the Mother offered to keep and enter- 
tam the Bairn her ſelf upon her own Charges, yet that was not ſuſtained, ſeing 
ſhe was Married on a Husband, andthe Tutor and his Faftor was Found might 
nevertheleſs crave this Modification; but confideration was had of the Move» 
able Heirſhip due to him, which proportionally bore a part of &he Mogificati- 
en. ARor. Nicolſon, Alter, Oliphant. 


Marray contra Lo, Tefter, Eodem die. 
I* a Redemption of the Lands of Drowelzier, by yertue of the Legal Res 
verſion competent to the Lord Drwaeelgier , whereto the Purſyer was 
made Alligney by him from the Lord Tefter, having Right thereto,as is noted 
12 Feb. 1631, The £ords Found, that the Conclulion of the Summons, cravs 
ing the Detender to be Decerned to Renounce all Right and Tile, which he 
had to the Lands any manner of way, ought not tobe ſuſtained; and that no 
ventence could follow, but to Decern the Defender +0 Renounte all Right 
which he had to theſe Lands, by vertue of theſe Rights, whereto the Logal fe- 
verſion, which was the only ground of this Purſuit did extend, and no fur- 
ther: And the Lords did Suſtain the Order of Redemption, albcic uſed at &- 
dinburgh, and the Lands lay in the Sherifidom of Peebles, where the Defender 
Alledged the Order ought to have been uſed, Ging this wasa Legal Reverſi- 
On, near expired; and 10 if the Order was found fot goad, rhe Comp 

| expire before any other Order majght be vſed- Likess the nime of th 
Order the Loxd Teiter was not inthe Countrey, and Edirbargh is Communis Pa- 
Iri2, Ator, Nicole, Alter. $tu4rt & Hg. Gibjon Clerk. Vid, 12 Fob. 634, 
Betwiae chaſe Pagtics, & 4 Fune 1631. Chryſtoe. | WET 
| Cccc 3 L.Corsbie 
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. , L. Corsbiecontra «Acheſon, Eodem. die. , 
Orsbie as Cautioner for Sir G. Hume of Eccles, having payed the. Debt, and 
thereupon ſerving lnhibition,bearing, That none of the Leidges dire@ly ng 
inarreFly bargain with Sir George anent his Lands Heretages, Alienations, Diſpoſutis 
ons,o0r Contra thereanent,&c. upon which Inhibition he latents Reduction of a 
Bond granted thereafter by Sir George to Gilbert 4cheſon, upon'ſome Debt of 
Moneys,whereupon he Compriſed, and was Infefr. And the Defender Alledgs 
ing, that this Tohibition of this Tenor, could not furniſh him Action to Reduce 
his Bond, albeit poſterior to the Inhibition, ſeing the Prohibitionextended ons 
ly to the Contracting anent his Lands, and contained no Warrand to diſcharge 
him,to grant Bonds on borrowed Money, or the Liedges to receive the ſame, 
This Alledgatice was Repelled; for the Lords Found the Inhibition of the Te. 
nor foreſaid, ſufficient to.Reduce poſterior Bonds of Money, albeit not bearing 
Lands to be Diſponed therefore, in ſo far as theſe Bonds might be Groundsand 
Warrands,to Deduce Compriſings thereupon of the Parties Lands, but 1n fo far 
as Perſonal Execution might be uſed againſt the Party upon that Bond,or Poyn. 
ding, or Arreſtment, or other Execution upon his Moveable Goods, The Lord; 
Found, that the Inhibition could not. ſtrike thereupon, and that the Bond 
could not be Reduced,to want that ſort of Execution. Ator. Craig. Alter, Nj 
colſon, (3ibſon Clerk, Yid. 8 March 1631. Brown contra Murray, 21 January 
1629, Scot contra Turnbull. | | | 


L. Freeland contra e Murray, Feb. 23. 1631. 
Freeland as having Right to a Penfion'ota Chalder of Victual,granted by 
. the Provolt of Methwen, with conſent of the Prebendars,and of the Duke 

of Lennox, Patron of the Benefice,to Mr. John Moncrief, and which was Aþ 

ſigned by him to unquhile L. Free/2rd, to whom this Purſuer was Heir 3 atld 

Heir' having ſo Right, Purſuing one Murray as Intrometter with the Teinds of 
the Lands of Taſſoguhy, which were ſpecially Aſſigned by the Penſion, for pay- 

ment of theſamine; after Inhibition ſerved upon the ſaid Teind-(heaves, Pur- 

ſuing them as Intromettors therewith, for payment of theyears 1628,and 1629, 

And the Defender having acquired from the new Provoſt of Methuen a Tack 
of theſe Teinds, being the Teinds of his own Lands, and by vertue thereof be- 
ing divers years in Poſſeſſion, Alledging that this Penſion was null, becauſe by 
the 101 AG, Parl. 2581, Al Penſtons Set by Beneficed Perſons under Prelats, in 
diminution of the Rental, and to the huxt of their Succeſſors, are nul} ; and this wa 
of that nature. And the Purſuer Replying, that that Act meant only of Pen- 
fions granted by Inferior Beneficed Perſons, which were at the Kings Preſen- 
tation, extended not, nor meant not of Benefices at the Preſentation of Laick 
Patrons, as this was. The Lords would not decide this while they were fur- 
ther Adviſed,ſeing it tegded toannull all Penſions, and whatſoever Deeds done 
by Inferior Beneticed Perſons, as well Tacks as other Kights; for by Setting of 
Tacks, the Succeſlor was alſo prejudged, and the Rental of the Benefice di- 
miniſhed, And albeit it might appear,that this Act could not receive fo large 
extent of [nierpretation,for thereby a Provoſt,albeit with conſent ofthe Chap- 
ter and Patron, might neither Ser Tack,nor give Penſion 3 and by the ſaid AQ, 
there cannot be any Penfion, which may ſubfiſt, but all are unlawful; not- 
withſtanding that by the A& of Annexation, Penſions Set by Inferior Bene 
ficed Perſons, clothed either with Decreet or Poſſeſſion, are excepted there- 
from. And by the 62 4# of the ſame 11th Parl. it is evident alſo, that ſome 
ſach Penſions are lawful and valid; for if all were null, as* the AR excepted 
upon bears, theſe other Acts made ano 1587, were needleſs, and would never 
been made. .Likeas by the Act, 1594+ Tacks Set for longer ſpace than three 
gears, without conſent of the Patron, are null: Yet the Lords were almoſt all of 
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one mind, that by the Foreſaid Act the Penſion was null, but.it was.not Voted 
as faid is; and they thought this nullity might be received, by way of Excep- 
tion, without Purſuit of Reduction, and was receivable being proponed by this 
Tacks-man, whoſeTack,albeit the Purſuer Alledged, it was alſo Set to the hurt 
of the Benefice,and ſo had the ſame fault which his Penſion had ; yet the Lords 
thought it was good enough to maintain the Poſſeſſor, being a Tack of the 
Teinds of his own Lands, and would defend againſt the Setter, who ſo long 
as he lived,could not quarrel his own Deed, Neither was it reſpected, that it 
was only now queſtioned betwixt the prior Penfioner, whoſe Penſion was alſo 
clothed with divers years Poſſeſſion, and the poſterior Tacks-man ; ard that 
the Purſuer Replyed, that the Beneficed perſon had only place to quarrel his 
Kight, and that not ſummarly, but by Purſuit of Reduction, ſeing it was cloth- 
ed with Poſſeſſion ; in the which Action he might then quahke (which is not 
proper to be done here) that there is no diminution of the Kentaly and where 
he would Diſpute, that the Rental is notto be confidered,according to the A- 
vail and Rent of the Benefice, as it may yearly yield, but according to a con- 
ſtant recorded Rental in Writ, given up and authorized for a Rental : Likeas 
he would then Alledge great difference,betwixt Penſions flowing from a Sti- 
pendiary Miniſter,or 1 itular,and a Beneficed Perſon, having Patron and Chap. 
ter conſenting to his Deed, and which is Eccleſia Collegiata, habens Capitulum &5+ 
Prabendam cum dignitate ; but this was notDecided as ſaid is. 


L. Garthland contra Lo. Jedburgh, Feb, 26. 1631. 

Arthland being Infeft in the Lands of Swyn(ide by the Lo, Jedburgh, under 

G Reverfion z and Setting Back. Tack for a certain Duty,Purſues him and 
his Teanents,to hear and ſee Declarator upon his Heretable Right Decerned, 
and upon his Right to the Back- Tack-Duty, and that he may have Letters to 
Poynd the Ground therefore; and failzieing of Moveables,that he might Com- 
priſe the Lands, and Right of Reverſion thereof: wherein the Lords Found, 
that the Purſuer could not have Action, to crave that part of the Concluſion 
of the Summons, anent the Poynding of the Ground,for the Back-Tack-Dutyz 
for he being Heretor of the Lands, he could not ſeek that Ground, whereof he 
was Heretor himſelf,to be Poynded, albeit that his Heretable right was under 
Reverlion, and albeit hecraved this Poynding, that he might Compriſethe Re- 
verſion: for they Found,that he ought to ſeek Decreet for his Back-Tack-Du- 
ty, which being Decerned, he might Poynd the Tennents Goods, or theſe 
againſt whom he ſhould recover Sentence, or Compriſe the Reverſion theres 
forez but that he could not ſeek the Ground to be Poynded, he being Heretor, 
for that Tack-Duty Set by himſelf as Heretor; but after Sentence obtained for 
that Back-Tack-Duty, he might Poynd,as ſaid is. Actor. Nicolſon & Nelſon. 
Alter. Stuart & Saxdilands. Gibſon Clerk, Vid. 6 March 1632. Betwixt theſe 
Parties, & 2 March 1631. Betwixt them alſo. This Cauſe being again called 
in praſentia Dominorum, the Decifion here noted was renewed, and it was 
Found, that the Heretor could not deſire the Goods of his Tacks.man, nor of 
his Sub-tennents to be Poynded by this Purſuit for the Tack-duty, but that he 
might and ought to Purſue perſonally therefore, and Sentence being obtained 
thereon, hemight then Poynd his Debitors therefore, as uſe is. Vids 5 March 
1630, Mr. John Cant, & 20 July 1633. E. Annandale, ; 


L. Garthland contra Lo, Fedburgh, March 2. 1631. | - : 

IN the above-written Cauſe of the L. of Garthland, wherein he craved 
L the Tennents to be Decerned to, pay him his Back-Tack-Duty , Com: 
peared Sir Jawes Ker , who being Cautioner for the Lord Fedburgh, Au- 
thor of the Purſuers Infeftment, was for his Relief and Security of the Sums 
wich he had payed as Cautioner, Inteft in the ſame Lands by the Logd Jea-, 
Cocc4 -» | wrgh 
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burgh, by a Publick Infeftment, and Alledged, that the Purſuers Infeftment 
granted to him, was not Publick, but Baſez and therefore contended that he 
onght to be preferred to the Purſuery ay and while theſe Sums were payed to 
the Excipient ; eſpecially ſeing the Purſuers Infeftment was granted to him ex 
mera donatione, without any onerous Cauſe, and could not be reſpected as 
gainſt the Right, made to tfie Defender a lawful Creditor, and for a moſt one. 
rous Cauſe of Debt,the Purſuer being Son in Law to the Granter of his Right, 
and granted to his Son in Fee, who is Oye to the Granter, and ſo molt conjun& 
perſons, and done voluntarily, & ſine cauſa, in prejudice of the Excipient a 
true Creditor,at the time of the Purchafing of the Purſuers Right, whom he 
could not prejudge by any voluntar Deed, done gratuitouſly to his own Oye, 
for love and favour. The Lords Repelled the Alledgance, and Suſtained the 
Purſuers Infeftmenr, albeit Baſe 3 and albeit the Defender's was a Publick 
Right,and albeit it was done inter perſonas conjunctas, and without a cauſe one. 
rous ( for none of the Parties were in Poſſeſſion of the Lands, but now were 
Diſputing their Rights) ſeing the ſame was done for Implement of a Bond be. 
fore the Defendetr*s Infeftment granted to him by the Lo, Fedburgh, and wheres 
upon he had ſerved Inhibition before the Defenders Inteftment, ſo that this 
Bond and Inhibition preceeding, wasa ſufficient Warrand, to prefer that Infeft. 
ment depending thereon to the Excipients Right, acquired after that Inkibiti- 
on, albeit the ſame was publick, and the Purſuers baſe, and albeit the ſame 
was done without an onerous cauſezyet it was ſuſtained,& preferred tothe other 
Infeftment Excepted on,given to the Creditor excauſe oneroſa,ſeing at the time of 
the granting thereof to thePurſuer,the granter wasnot then,noryet is Bankrupt, 
neither was then unanſwerable to pay any Debt owing by him; ſo albeit that 
then, and at the time of the Purſuers Bond foreſaid,the Defender was his Credi- 
tor,yet theDonation voluntarly made by the Lord Jedburgh the Debitor,might 
validly and lawfully been made, and cannot be quarrelled upon that ground 
by the Creditor, he having doneno Deed by Inhibition,to prohibite the ſaid In- 
feftment, and Donation, and Bond, albeit done for love and favour. Aor. 
Ne#ſor. Alter. Sandilands. Gibſon Clerk. 


Hay contra M<michael, March 4. 1631. 

HeDeceaſt Thomas Mcquharg having made a Bond of 2000 merks, in fas 

vours of Alexander Hay his Siſters Son, and failzieing of him by deceaſe 

before Majority, to Katharine Mc<wichael , Mother.ſiſter to the ſaid Thomas; 
which being depoſitat by the ſaid Thowas in the cuſtody of the ſaid Katharine 
after the ſaid Thomas his deceaſe the ſaid Alexander and James Hay his Father, 
Son to Mr. John Hay of Kennet, as Adminiſtrator to him, Purſues the Depoi- 
tar for Exhibition, and the Heir of Thowas Mcqubarg Granter, to hear the 
ſame Regiſtrat againſt him. After the ProduQtion thereof by the Depoſitar, 
the Defender Alledged, that the Bond could not be delivered to the Purſu- 
er, nor Regiſtrat at his inſtance, becauſe it never became the Purſuers Evi- 
dent,at any time before the deceaſe of the Granter thereof : And the Purſuer 
Replying, that it was put in this Depoſitar's hand, who was the perſon ap- 
ewes to have Right to the Sum, in caſe of the Purſuers deceaſe before 
ajority, and to be delivered by her after the Granters deceaſe to the Purſu- 
er, This Reply was Found Relevant, to be proven by the Oath of.the De- 
pdſitar, whoſe Oath was ſuſtained to prove the ſamegand it was not Found ne- 
ceſfar to be proven by Writ,or Oath of the Party Defender, as the Excipient 
contersled it ought to bez which was Repelled, eſpecially in reſpe& the Par- 
ty Maker of the Bond was dead, and that the Depolitar x i the Makers Mo- 
thers Siſter,and was the ſecond perſon appointed to ſucceed tothe Sum by the 
Bond ; and that it was never Alledged, that the Maker before his deceaſe did 
any Deed, or expreſſed any contrary AR to recall that Bond, or to _ 
thereto, 
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thereto, or altered or changed his Will thereanent. Aftor, Stzars. Alter, 


Gibſon Clerk. Vid, 22 January 1624. Lermonth contra Alexander. 25 Novemb. 
1631, Lauder contra Dowglaſs. 


Chiſholm contra Mcdougall, March8, 1631. 
Na Purſuit at Walter Chiſholm s 1nftance,as Aſhgney conſtitute by the Good- 
| wiſe of Galaſheills, and Foby Hume her Spouſe, againit Sir Wiliam Me. 
dougall, tor payment of certain Duties of Lands pertaining to her in Terce,in- 
trometred with by Sir Wil/ſi:w, wherein Horning being produced againſt Johr 
Hume, Spouſe tothe ſaid Good wite of Gal/aſhezfis, in reſpe& whereot he Alledg- 
ed,that no Proceſs could be granted attheA(higney*s iaſtance. The Lords Found, 
that ſeing the Afigney Declared that this Purſuit was moved, to the behove 
of his Cedent the Lady Gal/aſheills, albeit the Afigney was not at the Horn, 
yet the Cedents Huſband being at the Horn, as the ſaid Horning would have 
debarred her of it, if it had been Purſued at her own inſtance and her (aid Huf- 
bands, ſo it alſo ſhould ſtay the Proceſs at the Aſſhigneys inſtance, being 
done to their uſe, as ſaid isz which was ſo Found, albeit the Principal Party, 
viz. the Good wife of Gallaſheills was not at the Horngand albeit the Horning was 
only produced by the Defender, who was neither Creditor nor Donatar z and 
that no Donatar nor Creditor uſed the ſame, and tho it was to ſtay Proceſs 
for the Ladies means of her Aliment. ACor. Alter. Nicolſon. Gibſon 
Clerk, Yid. 6 Decemb. 1631. L.Conbeath contra L,Farlſton. 


Brown contra Murray, Eodem dit, | 

Contra of Alienation of Lands, and Infeftment following thereupon, 
A granted to Murray by his Author who was his-Debitor, being defired to 
be Reduced ex capite Inhibitionis, Execute at Brown the Purſuers inſtance, 
who was alſo Creditor to the ſaid Defenders Author of his Right, and 
which was E-xecute before this ContraR and Infeftment deſired to be Reduced; 
and the Defender Alledging, that albeit this Contra and Infeftment was after 
the Inhibition, yet ſeingthere was a preceeding true cauſe of a lawful Debt,ow- 
ing by the common Debitor to the t:xcipient, before this Inhibition, for ſa- 
tistying whereof his Debitor hadContraQted,and given him this ContraQt and In- 
feftment 3 ſo that albeit the ſame be after the Inhibition, yet depending upon a 
preceeding Cauſe of juſt Debt: as it was lawful for him tohave taken payment 
of that preceeding Debt after Inhibition, ſo it was alſo lawful to him, to 
receive this Infeftment for ſatisfaQtion thereof. This Alledgance was Repel- 
led, and the preceeding Debt before the Inhibition was not Found a cauſe,to 
maintain this Contra& and Infeftment, albeit bearing, #0 be given for ſatisfying 
thereof, {eing the ſaid preceeding Bond of Debt bore not, that the Debitor 
was obliged to give the Creditor Infeftment of theſe Lands,quo caſ# the Infeft- 
ment ſo given, conform to that anterior Bond, might have been ſuſtained, al- 
beir ſubſequent to the Inhibition 3 but the Bond bearing no ſuch Clauſe, the 
Infefttment and ContraR could not be ſuſtained, albeit bearing to be done for 
Implement of that Bond, and ſatisfying of the Debt thereof. ARor, Al- 


ter. Gibſon. Gibſon Clerk, Fid. 22 Feb. 1631, L, Corsbie. 3 Feb. 1635. Robers 
Roſi contra William Dick. 


Duff contra Alves, Eodem die, " K 
Ne Duff as Aﬀſigney by one  Swith, to whom a Sum was obliged to be 


payed by his ContraR of Marriage, by one Warrasd his Father in Law, 
Purſnes Alves Relidt and Executrix of the ſaid Warrard, for payment thereof ; 


., and (he Alledging, that all the Gear of the Teſtament was exhauſted, by 


lawful Sentences obtained by Creditors, whereof ſhe had. made payment bes 
fore this Purſuit, The Lords —— = Alledgance, becauſe this payndent 
d Was 
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was not allowed in prejudice of this Purſuer, whoſe Debt the Defender coulq 
not misken, ſeing it was contained in the DefunQ's Teſtament, and given UP as 
a debt by himſelf,and which ſhe had Confirmed her ſelf,and* was alſo known tg 
her,ſhe being a Contracter with her umquhile Huſband in the CedentsContraq 
of Marriages tor the Lords Found,that the ought to have Suſpended theſe Cre. 
ditors Decrcets, and Summon this Creditor thereto, that he might have been 
heard, to have claimed his part of the DefunR's Goods pro rata, with the reſt of 
the Creditors3 and albeit ſhe Anſwered, that rhough ſhe hag Suſpended 
yet the Creditors who had obtained Sentence, would have been preferreg to 
this Purſuer, who had done no Diligence, yet this was not reſpeRed; for the 
Lords Found, that ſhe could not pay other Creditors, thereby to fruſtrat this 
Party. Actor. Mowat, Alter. Gibſon, Scot Clerk, Vid. 16 Fnlz 1629. Tailzifer 
contra Wilſon. | | 
L. Clackwannan contra Le: Allardice, Fodem die. 

Na Poynding ot the Ground for an Annualrent, The Defender Alledging, 

I that he was Infeft betore the Purſuers Infettment. And the Purſuer R eplying 

that the Defenders Infeftment was uſurary, and fo null ; becauſe it being > 
Iofeftment Redeemable, the Defender had Set a Back-Tack of the Lands to his 
Debitorsz the Duty whereof being certain Vittua), yearly to be payed, and 
failizeing thereof,the Prices Liquidat in the ſaid Back-Tack, which extended 
to more than ten per cert, ſo that the moſt he could crave to be preferred to, 
was only ten per cent; that the reſt of the Protites of theLands might pertain to 
other Creditors, of their ſaid common Debitor: And the Excipient Duplying, 
that this Back-Tack wasKenounced by his Debitor,whereby he had Righr, by 
vertue of his Infeftment, to the whole Datics of the Land, which he might la- 
bour, either by himſelf, or Set to Tennents, as he pleaſed, and: was not holden 
to take himſelf'to Ten for ilk hundred, and to make Compt of any over- plus 
t9any other Creditor 3 for any Party having Intereſt mightRedeem the Langs 
from him, if they found tharhe had advantage by this Wodſer. And the Pur. 
ſuerAnſweringythat albeit the common Debitor hadRenounced theBack-Tack, 
yet being done after the Purſuers Infeftment, the ſame ought not to be Re. 
ſpeed; for nothing could be done after the Purſuers Kight, by the common 
Debitor, being #o# ſolvendo,which could derogatto his Right,and give advan- 
tage to the Excipient, and tomake him have advantage in the whole Duties of 
the Lands, beyond his ordinary Profits, and thereby exclude the Purſuer from 
all Profite, and to derogat to the force of his Infeftment z for if this werelaw- 
ful for him to do, it were alſolawful for him to have diſcharged to the Excipi- 
ent the Reverfion, and foto make the Lands Irredeemable for ever, which were 
abſurd to think he could doafter his Right: notwithſtanding whereof the Ex- 
ception and Duply was ſuſtained ; for the Lords Found, that the Back-Tack 
being Renounced, albeit after the Purſuers Right, yet'it was ſufficient to give 
ek Wy to the 'whole Profits of the Lands,” and that fone Infeft 
after himgcould claim any thing thereotAnd that he ought not to take himſelf 
to'ten per cent,that the're ofthe Creditors might obtain the reſt ; for the Back- 
Tack being Renounced quocungue tempore,theSecurity was found lawful in tot, 
and not to be Uſurary, which appears hard enough, A&or. Advocates, Alter 
Nairn, Hay Clerk- Vid, Maych 18, 1631. betwixt theſe Parties. 
The Lady Huttonhall contra L. Morifton, and L. Towch. March 9, 1631. | 
A. Hutton-hal being Liferentrix of Hstton-hall, after deceaſe of her Hal 
band, who 'died before Martinmaſ;, and” ſo thereby had Kight to the 


balf of that years Duty, and wherein ſhe was preferred” to the Lairds of Mori-- 


fion and Touch, who had Comprifed theſe Lands fromher Huſband, Decided 
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March 8. 1622, years, in the Lady Corſindaes PraGique,, he craving that 
Terms Duty, as the Land was worth, and as other Larids, 6f thelike quality s 
4n that part of the Countrey , actually payed, ſeing they were never Set piſt 
'Mcmory, of Man for Farm, but ever laboured in, Mairfipg,by the Heretor there- 
okuntill the time that they were lately Set for Farm, by ;thir D#feriders Com- 
priſers. And they Alledging,that they could pay no greater Ducies to her for 
this'Term, but the equal half.of that quantity, for which: they Set the, Lands 
that year, ſcing they Set the ſameHor as great Quaniity,as they could,get for the 
ame, arid could get no, more 5 and no, reaſon . that they. ſhoutd pay more 
than they, got,” The Lords neyertheleſs, ſuſtained the” Summons for, the' balt of 
that Duty,which ſhould be proven. others the ike Larids payed 3” butDeclared 
that they reſerved to therpſelves,.to conſider in the adviling of the* Procels, 
what differences ſhouJd, be fourid betwixt theQuantity. ta be proyeps arid the 
Quantity, for the which the Larid was Set by the Compriſer,. and-wvhich now-is 
offered by them to the Purſuer,that they might know thereby,if the Campriſer 
hadSet the Lands near to the avail or not : and according thereto,;they would 
thereafter Modifie-and*Decern. *AQor." S#4art ' & Mowat, Alter. Nicolſon & 
Craig. Gibſon Clerk, - Fd.” Feb.i1.' £63 1. Blawnscontra*Winriham,' Jan, 15. 
1624. Viſcountof Anrnawdile, *Jen-21 1629, Ta. Aitor. 
| Francs Stuart contra" Las*Sameſton, Marth 10..16$i, 
He'Abbot of Coldinghame, having Set,aTack of the Feinds of Swizton to 
' Hercules Stuart and his Sponiſe, andthe langeſt liver of. thenr two re- 
ſetive,tor their Lifetimes,and after their'deceaſe;to an Heir 'during that Heirs 
Lifetime, and thereafter, * for 19ycars ta'that * Heit*s,; Heirs and 'Alligneyes; 
Hercules, firſt arid” Principal, Tackſman being Forefanlted, the Gift of this Fore. 
Aultur, is diſponed toSitHliart Hums,in fo far as concerned this;Tack, and by 
yertye whereof he is in Poſſeſſion of thitTeigds3Sir William being at theHory, 
the gift of bis ſimple Eſcheat is,granted to Mr. Robert Foulis,who,having mile 
Alexander Hamilton' &ffigney thereto,and he having transferred his* Right to 
Francis Stuart Purſuer, San to Jobs Styart of Coldiggham, who,” by. vertne ,6f 
the ſaid Eſcheat of Sir William 4ume claiming Right to the ſaid Fack,.as falling 
under the faid fingle Eſcheatof the” faid'SirWilliaw, who. was Dogatar to the 
ſaid Forfanltur, fo' far as concerned the ſaid'Tatk, purfuing the La. SaweliZop, 
as Heir to the ſaid Sir WiZ;azp, for the fajd Teind ſheaves, which were Intromet- 
ted with by her. arid ſhe*Alledging, that the ſaid Tack being' Set, "for ſundry 
Liferents, whereof there was ane of the Liferent Tackſmen yet living, :viz, 
theHeir of Hercules $tyert,it fell not urider the fing]1eEſcheat of the ſaid8ir Wil- 
ham; Donatar tothe Forfaulture;z for by the 15 AQ Parljament 22.*Ja;6. 1617. 
Þ is Statute that 'Liferent Tacks *(ball not fall under, ſingle” Eſcbeat, and the*' Do- 
natars Rebellion cannot cauſe that fall under Eſcheat, which of its own nature 
| isnot Comprehended urider the ſame, ,as a Liferent Tack js ; for albeitthe Do- 
: Tatar to his Eſcheat might bave Right to the'Teind-ſheaves, contained in that 
Tack, fo' long as the Rebel hyed, yet now after his deceaſe, his Heir,muſt be 
nn the full Right of the Tark,' for.zll the ſpace that wasto, run thereof, after the 
Taid Sir Wibzaw his'deceaſe,by whoſe deceiſetheEſcheat cannot extend furthef, 
'but muſt ceaſe. 'The Lords Found, that Hbeit this Tack cantroverted,  was'Set 
for Liferents, . whereby jt ,could not” fall urider' figþle Eſcheat 6f rhe: Liferent- 
Tackſman, if he' had beer'Rehel, conform to the” AR of Parliament, yer the 
"Tackſman being Forfablted, ard therthy the whole Riabr 6f thaf Tack devdl- 
'ved tothe King, .and to theDonatar of theForefaulture,that Fortfaultry was;6f 
'that Gameforce,...as if the Tackſman b4d*Diſponed tbe faidTack,; ifhe had ne- 
'yer been Forſatulted, in which. caſg, if he had! poned the ſame, arid that he 
had been Rebel, who received the Dares the ſame-would have fallen _— 
"Dada 2 er 
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der this ſingle Eſcheat, even ſo the Donatar to the Forefaultry, being Rebel, 
by his ſimple Rebellion, albeit not year and day Rebel, the Donatar to his 
ſingle Eſcheat, had the full Right to the ſaid Tack, as if the fame had been 
Aſſigned;andFound that the Heir to the Donatar of theForfaultry had no R ight 
thereto, but fell by his Predeceſlors Rebellion totally, as ſaid is; for the Dona- 
tar tothe Forfaultry might have outlived the whole ſpace of the Tack, (o that 
thereby it is evident, that it fell under his ſingle Eſcheat, and he might alſohave 
Diſponed the whole Tack effeRually, if he had not been Rebel. And there. 
fore as his Diſpoſition would have eſtabliſhed che whole Right,to the Acquire. 
er of the ſame from him, the like did his Rebellion to the King, and his Dona- 
tar, and therefore the foreſaid Alledgance was Repelled, tor Hercules might have 
Diſponed the whole Tack. Actor. Stzars & Chaip. Alter. Nicolſon, Lawtie & 
Mowat. Gibſon Clerk. Vid. 25. Fol. of my other Notes, Item Fuly 29.1625 
Sir Robert Ker. July 2. 1630, Roſs contra Town of Perth, where there is 
ſome difference. 


La. Haddo contra L. Ludquharn, Eodeme die, 
He Laird of Haddo's Forbears Wodletting ſoweLands to Mr. Thomas David. 
ſon, Redeemable by payment of 5000 merks,and the ſaid Mr. Thomashay. 
ing Purſued upon that Infettment, the Tennents of the Lands for payment of 
the Duties thereof, in which Cauſe the L, Zydquharn Curator to Haddo Comp 
pearing to Defend the Tennents, he taking burden upon him for Haddo, and 
the ſaid Mr, Thomas ſubmitting themſelves amicably to two of the Lords of Se: 
fion, who by their Decreet,Decerned Ludquharn topay to Mr. Thomas the ſaid 
Principal Sum, together with the Annualrents at 10 per centuw, for ſo many 
Terms as he wanted the Profit of his Money, and Ordained him to Aſſign hy 
Right to L»dqubarn, for hisſecurity of the Money,to be ſo deburſed by him,and 
him to be Comptable to his Minor, for the Profitsof the ſaid Wodſet Land, 
wherewith he ſhould Intromet , by vertue of the ſaid Mr. Thomas's Right, and 
that the Minor ſhould Redeem the Lands from Eudquharn, by payment of 
' the ſaid Sum, and Annualrents thereof, which he ſhould give to Mr. Thoms, 
and which accordingly he payed to the ſaid Mr. Thomasy after which the Minor 
purſuing Redemption, by Confignation only of the Principal Sum. The L, 
Zudguharn Alledged, that no Redemptioncould proceed, except that the An- 
nuaJrent which he deburſed were alſo Refounded to him, conform to the 
ſaid Decreet Arbitral, ſeing he had Profitably done the Minor's Affairs, by 
making the Lands Redeemablefrom the Wodſetter, by payment of the Princi- 
pal Sum, and the ordinar Annualrentsz whereas if the Wodſetter had up-lift- 
ed the Mails and Duties of the Lands, and which he would undoubtedly bave 
obtained, if the Decreet-Arbitral had not Interveened, the ſame would have 
extended to a far greater quantityz ſo that as he could not have Redeemed 
from theWodlſetter,but by payment of his Principal Sum,and Annualrents,even 
fo, before they be Redeemed from this Excipient, he ought tobe re-inburſedof 
that which he has profitably deburſed. The Loyds Found, that the Purſyer 
needed not confign the Annualrents Deburſed by the Curators, to the Wod- 
ſetter, albeit the Curator was content to accept the ſame now, and proponed 
not the ſame to caſt the Order, but that the Lands ought to be Decerned Ree 
deemed by Conſignation of the Principal Sum, and Reſerved his Claim for the 
Annualrents, to be givenin, in an Article of the Curators Compts, of his Io- 
tromiſhon with the Minors Eſtate, and there to be claimed by him ; but Found, 
that in this Redemption, the Minor could not be compelled to pay the ſame, 
albeit that the Curator offered preſent Compt of his Intromiſſion with wa 1 
ties of thir Lands, and that he Alledged, that in his Intromiſſion with the Mi- 
nors Eſtate, he was ſuper-expended z and ſo the Curator, who had 6oqures 
MINE the 
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the Wodſetters Right profitably, was put in a worſe Eflate, than if the Wod- 


ſetter had retained the ſame, whereby he might have exacted greaterProfits and 
Duties of the Lands from the Minor, AGor. Baird. Alter. Mowat, GibſonClerk, 


Duff contra Alves, March 12.1631. 

His Cauſe is mentioned March 8. 1631, wherein the Purſuit being mov- 

C ed at the inſtance of the Executor Dative, Decerned and Confirmed ad 

. omiſſa E- malt appretiata ; and the Defender Alledging, that no Proceſs ought 

to be granted upon the Confirmed Teſtament Dative produced, becauſe the 

Principal Executor Confirmed in the Principal Teſtament, was not Summon» 

ed, nor called to hear and ſee an Executor Dative given and Decerned,as ought 

to have been done, when the Commiſſar Decerned the Purſuer Executor Da- 

"tive, The Lords Found, the Commilſlars could not Decern Executors Dative 

| ad omiſſa & male appretiata, except the Principal Executor had been firſt cited 

thereto, and that ſuch ACtts cannot bedone, neither are they in uſe to be done, 

without ſuch preceeding Citation; but becauſe the Decreet Dative was not 

produced for the Purſuers Title in this Purſuit, but only the Teſtament Da« 

' tive Confirmed, they Found this Purſuit inſtructed ſufficiently by this Teſta- 

ment, and that it was not neceflar to produce the Decreet, Decerning him 

f Executor, nor to Reply, that the Principal Executor was Cited thereto ; but 

if the Defender would produce the Decreet Dative himſelf, whereby it might 

| be known, if he was Cited or not, they would conſider thereof, and have re- 

"ſpect to the neceffity of the Citation of the Principal Executor. Partibus ut it- 
\ lic comparentibus. 


| 

| L. S»:eitoun contra the Vaſſals of Dumfermling, 15 March, 1631. 

| THe Purſuer as Heir to his Father, who was Infeft in the Lands and Milns 
| 


. FE ry wo ww 


| Libelled, Purſuing the Defenders for Improbation of their Writs of the 
ſaids Lands and Milns Libelled : And the Defenders Alledging, that this Sea- 
fin of the Purſuers could not furniſh him ARion,to improve any of the Defen- 
ders Writs of the ſaid Milns, becauſe the Precept direts Warrand to take Sea- 
ſin per expreſſum of the Lands and Milns,per terr# & lapidis traditionem, nec non 
lie Clap & Happer ſuper fundis molendinorum: And the Seaſin bearsno traditi= 
' on of the Clap and Happer, which are the ordinar Symbols for Seafin of Milns ; 
"Tikeas the Precept alſo appoints theſame : This Alledgance was Repelled,and 
the Seaſin ſuſtained, ſeing it bore Seafin to be given both of the Lands and Milns, 
per terre & lapidis traditionem fundi bujuſmodi terrarum &* molendinorum,cun 
omni juris ſolemnitate; which the Lords Found ſufficient, and would not An- 
'nul the Seafin for that omiſſion, albeit the Parſuer was notin Poſſefhon, nor 
none of his Predeceſlors, by vertue of the Seafin, but the Defenders were ever 
Pollcflors, which was not reſpeQed. 'AQor. Nicolſon. Alter- Hay Clerk. 
Vid. 21 Feb. 1629, Kennedy contra Grahame. 23 March 163i, Somervel contra 
Somervel. 17 June 1630. E, Wigtoun, & 26 July 1630, L. Herdmiftoun, 


| Fletcher contra Kid, Eodem die; COL 

Anet Kid in Dundee being Denounced Rebel at Fletchers inſtance, who was 

J Tacks-man of the Cuſtoms, upon General Letters raiſed by the Cuſtomers, 
'and (he being by vertue thereof Charged to pay a particular Sum,contained in 
the Execution againſt her,and Denounced for not payment thereof,the Charge 

' being on 12 hoursz whereupon one taking her Eſcheat, the ſaid Fletcher Pur- 
ſues the Donatar to pay the Debt of the Horning, whereupon he had taken her 
Eſcheat 3 and the Donatar Alledging the Horning to be null, becauſe ſhe was 
Denounced upon General Letters, againſt the A of Parliament, there being 
- No Probation nor Trial,that ſhe was adebted in that quantity contained in the 
Charge 3 ahd as the Party her ſelf could not be compelled to pay the Sum Li- 
"” Dddd3 belled, 


\ 
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belled, untzll the time that it had been tryed, and.ſhe found Dehitor therein, 
evenſothe Donatar is farleſs ſubje&z likeas he Renounced that Gift of Eſcheat, 
And it beipgReplyed,that the Donatar by vertue thereof Intrometted,ſo that 
he could neither Renounce, ſeing res wasnot integra, neither Oppone any Nul. 
lity againſt that Horning, whereupon he had takenthe Eſchear, and intromet- 
ted, The Lords Repelled the Alledgance, and ſuſtained the Horning, ip re. 
ſpe of the Donatars intromiſhon, whereby they Found 5 that he could neither 
quarrel the Horning, nor Renounce the Gift - Neither was it refpected,'that 
the Defender Alledged, that. what ever Intromiſſion he had, the Horning be. 
Ing vicious, as ſaid is, and the Debt never conſtitute, that he would be in Law 
forced to pay theſame back again to the Parties, having Right to the ſaid Janet 
Kid's Goods, which was Repelled, Actor, Burnet. Alter. Ruſſel.” Hay Clerk, 
Vid. 10 June 1631, Peebles contra Scot. 

Ttem, The Lords Found, that the Donatar was not Iyable' for the'Anny- 
alrent of the Money contained in the Horning, fince the time of the Denaun- 
ciation, 3$ the Purſuer craved, conform to the AR of Parliament, which he Al- 
ledged wasalike againſt the Donatar as againſt the Rebels ſelf, which was not 
ſuſtained, but Abſolvitor granted therefrom z for it was Found the AQ of Par- 
liament could not. beextended. Vid. 8 July 1640. Huptley. 


E. GaVoway contra Burgefles of Wigtoun,i Eodeme. die, 

I N this Cauſe of the-Earl of Ga/oway, mentioned. Feb. 10. 1631, The Lords 
all Found, that a Rental to, a man and, his-Heirs, ſhou}d endure afer the, de 
ceaſe of the firſt Rentaller,to oneHeir for his lifetime, and ſhau}d,not Expire! 
the deceaſe.of the Receiyer, it being proven by other Rentals of the like Te 
nor, that the Setters have been in uſe to Set. ſuch Rentals, arid that the ty 
Heirs have been in uſe tq poſſeſs the ſaqpine, without. queſtion'therein mageto 
them 3 after the which firlt Heirs,deceaſe, the* Lords, FoundtheRental ſhould 
Expire, and. endure no lopger. - Item, It was Found, that a'Renraller by Cops 
tra&t Excambing with another Rentaller,, where the Rentals were both Of. 
like quantity of Land, and where the 'Excambion toþk effeR, by exchangi 
of-Polleffions conform thereto, that thereby the;Rental was extinR, an 
Parties had tint the benefit thereof; albeit in the Contra of Excambion, it 
was Provided, that if the Setter ſhould'.not allow of the Excambjon, that the 
ContraG in that caſe ſhquld be null 3 for, that Proviſion was Found to be Elue 
ory, and not to be reſpetted, no more than if a Vaſſal of Ward:Lands had gi- 
ven Charter and Seafin thereof to another, and had provided therein, that if 
. the Superiors conſent ſhoyid not be obtained thereto, that' itſhould be null, 
which Proviſion could never ſave from the gecognition 3 eyen ſo. after Pol. 
{eſtan , following upon _ that Contract, the;Proviſien could work nathing a- 
. gainſt the Setter of-the Rental - But becauſe the Deferider,to maintain hisRen- 
tal, Duplyed, chat.the Contract tagk never effect, ſing he offered to prove, 
that either Party, notwithſtanding thereof, remained in continual Poſleſſion 
of the Lands,contained jn, their own proper-Rentals; This Duply was admits 
ted, and the Excipient was preferred to prove his Polleflion, for-ſuſtaininggof 
his Rental againſt the Purſuers Triply of Poſſeſſion; tending to annul-the ſaid 
Rental. Partibus ut ilic comparentibus. id. 6 Feb. 1633. Gordon, 13 \Mayth 
1632. Ahannay. Vid, 26 June 1637,/Betwixt- theſe Parties. 5 Fw-r625, L. 
Aiton and the other Caſes there Cited. 26-Feb, 2630. Willians Lothbart, and 
the Caſes there. 


Raguel Bennet contra Bennet, March 18. 16310 
FT” He Defender being Conveened. as Heir to-her Predeceſſor,or as Suczeſſot 


© him in his Lands, or 25 Janully, Charged. co eater Heir, and by = 


- _— 
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other Alternatives,as uſe is;:nd ſhe for Eleiding ofthat Member, where ſhe was 
Conyeened as lawtully Charged to enter Heir, offering to Renunce; The 0. 
ther Replying, that ſhe could not be ſuffered to Renunce, (cing res was not 3xre- 
gre, becauſe ſhe had behaved her (elt as Heir,by ſelling of the Lands of 
wherein her Father died Infetr, fince his Deceaſe : Anditbeing Duplyed,that 
thisAlienation, if it were true, yer could make her only lyable as Succeſſor to her 
Father, bur did not hinder her but ſhe might Renunce to be Heir,and theteby 
ſhe mightby her Renunciation Eleid that Memberyfor this Deed,as ſaid is,ten.- 
ded only to prove her Succeſſor, which Alternative the Purſuer could never be 
heard to prove againſt her,becauſe ſhe being Conveened by the ame Purſuer in 
2n other Proceſs ſuper eademn re, as Succeſſor to her Father, and the ſame being 
admitred to his Probation, he tailzied to prove her Succeſſor,and ſhe is Aſſoylzi- 
ed,ſo that he cannot be heard to qualifie the ſame; and this Alledged Diſpoſi- 
tion is only a Qualification thereof, The Lords Found, that albeit the Pur. 
ſyer tailzied, to prove this Detender Succeſſor, yet that ſecluded him not, bur 
that he might Reply upon this Diſpoſition made by her of Lands, wherein her 
Father died Infeft,and ſeaſcd,ro whom ſhe was appexrand Heir,and that the Pur= 
{ner might be heard to propone and prove chat Reply, notwirhſtanding of his 
failzying to prove her Succeſſor z For the Lords Found thisa ſeveral Member, 
which was now offered to be proven from that Member, whereby ſhe was Eon- 
yeened as Succeſlorſcing ro prove her Succeſſor, the Purſuer behoved to produce 
where ſhe was Infetr, and this Reply qualified her to behave her ſelf as Heir to 
him,whereby ſhe could not Renunce in prejudice of the Charge given to her to 
enter Heir,and the ſame was not alike, as if he had inſiſted thereby againſt her 
as Succeſſor ; But the Lords Found them diſtin Members. Actor, Hart. Alter, 
Trotter, Hay Clerk, 


L, Clackmannan contra k. Alardice, and others, Fodem die, 

N a Poynding of the Ground for an Annualrent,wherein he was Infeft by Bul- 
| #amoon,theLands out of which the ſamePoynding was craved,beingWodl(et 
before the Purſuers Right of his Annualrent to this Defender, under Reverſi- 
ons and the Wodfetter having ſera Back-tack the time of the Wodlſer, tothe 
Granter, for payment ofa yearly Tack-duty of Vidualz therefore the (aid De- 
fender in reſpetof the Wodler Inſeftment Alledged, thatthat Ground. could 
not be Poynded tor the Purſuers Annualrent, Diſponed as faid is, after Infeft- 
ment of Wodſet: And the Purſuer Replying,thar the aid Wodſet was affes 
Qed with a Back- Tack, ſo that he could not ſtop the Poynding of the Ground, 
bur he had his Action forthe Duty of the Back-Tack;either againſt the Here- 
tor,who received the Back-Tack,or otherwayes might ſeek the Ground there- 
of,as he beſt might of Law, The Defender Anſwered, that the Granterof the 
Wodſet, to whom the Back-Tack was ſet, had Renunced the ſame And the 
Purſuer Replying, that the Renunciation being after the Right of the Annual- 
rent was acquired by the Purſuer, cannot be reſpected againſt him,” he being 4 
juſt and lawful Creditor betore that Renunciation, which Renunciation being 
made of the Back-Tack,tended to prejudgethe Purſer of his Annualrent (if ic 

ſhould be maintained}and eſtabliſhed the Property of the'Land in the Defenders 

tſon, whereas if it were yet verorehy: Un-renunced, asit-ought tobe Found, 

he moſt that the Excipient-could claim,- were the Annuzlrent of his Money, 
Wherefore the Wodlet was granted,andnot the Ba -tack- Duty, which is more 
than ten for the handreth,and. ſo is agaifſt the! AR CLhSim ect 1597, and is 
Ufurary;(o that if the Back- Tack'were ſtandi the would get his An- 
nuaſrent,and the Defender alſo the trpe'Annualrenc for his Money, whereas the 
Reimunciation tends to prejudge all the Creditors, and togive the whole profits 
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of the Land to the Excipient, which is unreaſonable, The Zords Found the Ex. 
ception and Duply Relevant, notwithſtanding of the Replys, For the Lorg; 
Found that the Back- Tack might be efteually Renunced to the Wodletter, 
which was found might be lawfully received by the Wocſ tter , albeir it was 
done after the Purſuers Intefttment of Annualrent ; for after the Wodſer, the 
Heretor,granter of the Wodl(er, being thereby Denuded of his Heretable Right, 
there remained noRight in his perſon,except theRight of the Reverſion,fo that 
he could not effe&ually grant Infettment thereatter, of any Annualrent our of 
that Land, he being Denuded, as ſaid is, of the Heretable Right 3 And it was 
Found, that he might give a Renunciation,and the other might lawtully take the 
ſame after the Infefrment of Annualrent, he who Rerunced not being then In. 
hibir,nor Bankruptzand the Back- Tack being ſo Renunced, the Party could not 
Alledge the Right to be Uſurary, Actor, CAdvoratme, Alter, Stuars & Nairg, 
Hay Clerk, Yid, March 8, 1631. betwixt theſe parties, 


Doctor Scot contra Dickſonof Headrig, March 19, 1631, | 
Declarator being ſought by the DoRor againſt che appearand Heir of um- 
quhile Robert Dickſon ot Headrie, who had borrowed 500 merks, to have 

been payed at Yule laſt, with Proviſion in caſe of Failzie of che Reverſtion, which 
the ſaid Door had granted him before;for Redeeming of the Lands of Heagrig, 
Wodſet to him by the ſaid umquhile Roberr,by another anterior Bargain, ſhould 
expirezand for not payment, the Declarator being ſought, and a Creditor ot the 
Detuns compeating,and offering the Money inſtantly to purge the failzie, The 
Lords Found,that ſeing the Debitor, who borrowed the Money, died betore the 
Term of payment, and that there was ſo littlg a ſpace, viz, only two Mo- 
neths or thereby, whicÞ had run fince the Terms of payment, that the failziews 
purgeable, and that the Creditor of the Dejun might as well be admitrred,to 
purge the (ame by preſent payment, as the DefunR, or his Heir , tor albeit the 
Lords by an old Ordinance had EnaReed, that they would abide by Failzies and 
Clauſes of Penalties,conveened and agreed on betwixt parties in theirSecurities, 
and Decern according thereto: Yet that ought only to have place in Proviſions, 
which depended upon Securities, conveened upon in that ſame Writ, which 
bore theProviſion, and not where the Proviſion had reſpe& to make otherSect- 
rities to fall, which were not made by that Writ, bearing ſuch Proviſions,as in 
this caſe, where the Proviſion was ſet down in a Bond of borrowed Money, ap- 
' pointinga Reverſion, contained in an other Writ and Security, made betwixt 
the Parties before, to expire, if the Money borrowed were not payed at the time 
appointed z whereas it the Wodſer had been granted, and the Reverfion given 
back again by this Bond of borrowed Money, and therein that the Parties had 
agreed upon this Clauſenow Lybelled, the ſame eo caſs might have had place, 
if the Failzie had beed incurred, Actor, Herjot, Alter, Craig, Scot Clerk, 7id, 
Fuly 8.1636, Cleghorn, 


Creighton contra Wallace, Eodem dit, 

Tu?! Crighton being Inteft ina Land in Edinburgh, by Right from am- 
quhile H «milion,his Author by progreſs, to which Hamilton, Marion Wal- 

lace gave a Bond, obliging her to Ratifie his Rightywhich Bond, the ſaid Purſuer, 
as ſingular Succeflor, defired to be Regiſtrar at his Inſtance againſt ber, The 
Lords Found, that the Purſuer,as ſingular Snccefſor,could not Purſue Regiſtrati- 
on of this Bond againſt the Deſender,ſo ſummarly by Aion ot Regiſtratian,& 
as Heretor ot the Land by Right, flowing from that perſon,ro whom the Bond 
was made, bur reſerved to him his ordinary Aion, which he as Succeſſor 5» 
rem might de jure have thereon, either by Purſuit for Implement, or other 
wayes, Scat Clerk, Vid, Decemb, 1, 1630, Feuars of Chappeitonn: 
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Somervel contra Somervel of Dram, March 23,1631, 
N a Double-poyading of the Ground for an Antualrent, wherein the Purſy- 
| er was Intettby Precept of the Heretor of the Land, Granter of the Annu- 
alrent, conform to the Charge upon a Retour, Execute at the Purſuers Inſtance, 


* sHeir tothe firſt Acquirer of the Bnnualrent , trom the ſaid Hugh Somorvel 


of Dram; T he firſt Annualrentars Seafin being quarrelled as null, becaule it bore 
not Seafin to be taken per traditionem denarii, which is a neceſſary Symbol re- 
quired to Seafins of Annualrent,ſpecially ſeing this is proponedro Eleid an Ati- 
on uponan old Seaſin, 36 years fince, and never clad with any Poſſeſſion, and 
therefore ought to be the more favourably received, This Alledgance was Re- 
pelled,becauſe the Seafin bore, the ſame to be given and done according to the S9- 
lemnities wſed in (uch caſes , And the Lords would nor Annul the Seafin for this 
Defet Alledged, And the Defender Alledging further, that the Ground could 
not be Poynded for the years, betwixt the time ot the Purſuer's Predeceſſors 
Deceaſe, and the Purſuers Seafin, becauſerhe ſame during that ſpace was in his 
hands as Superior, by Non-entry:Aad the Purſuer Replying, that he could nor 
be heard,to alledge Non-entry, becauſe he by the Contra of Alienation, made 
betwixt him and his umquhile Predeceflor,was obliged topay the ſaid Annual» 
rent,aſwell not Infeft as Infelt. The Zords Found,that this Contra might be a 

ound to produce Perſonal Attion,or Execution thereupon againſt the Defen- 
= but that they would not thereuponSuſtain this Aion to Poynd theGround, 
&a Title thereto: Actor, Alter, Gray, Hay Clerk, Yid, March 12,1630, 
betwixt the ſame parties, March 15, 1631, L, Smetoun, Feb, 3,1631. Ogrie, 


> L. Roſyth contra Wood, eodem die, 
HeLa, Roſyth & Andrew Wood hetSpouſe, havingCharged for payment of 4 
Victual Duty, adebted to them by the Laird,conform to a Tack of her 
Conjunefee-Lands,ſer to him, and that for the Cropt 1626, tor the whichthey 
had recovered Decreet againſt himzand he Suſpending, that fince that Sentence 
he had compleatly payed the Cropt 1627, and the year 1628,conform to their 
Acquittances given thereupon; and alſo had payed the year 1529, except only 
3 Bolls, which he had offered upon Acquittance, and wasrefuſed, ahd he is cons 
tent preſently to pay the ſame, and this muſt impore to him Liberation of the 
year 1626, controverted,andall years preceeding,being Apoche trinm annotum; 
The Lords Found this Reaſon no wayes Relevant, to Liberat the Suſpender of 
the years Lybelled,becauſe there was no Acquitrance of the,year 1629, But ons 
ly there was produced certain particular Tickets, or ſome partial Receipts of 
ſome quantiry of that years Duty, received at diverſe times, and which being in 
ſundryTickets,and received toa compr of that years Puty,and being all Calcy- 
lat together,made not up compleat payment, but there was reſting a little part of 
the whole Duty,viz, 3. Bollsz and inreſpeR thereof,they Found that theSaf- - 
pender was not Liberat thereby of the year Lybelled, whereas it compleat pay- 
ment had been made of all, had been inſtruted by Acquittances, he would 
haye been Liberat that year,notwithſtanding of the Decreet that year in ſpeci- 
4 thereforez tor the Decreet made it only appear tobea Debt, which without 
that Sentence, would have appeared alſo by the Tack,if there had been nothing 
to have takenaway the ſame. Acor. Nairn, Alters Gibſon Clerk, Fid, Feb; 

17,1631, Williamſon. Feb, 19. 1631s L, Morifon, 


_ . The Biſhop of D#xkeld contra Lo, Balmerino, March 25,1631. 
[| a ReduQion of a Right of the Patronage, of the Parſonage Teinds of the 
Kirk of Cramond, made by the King's Majeſty, to this Lo. Balmerindg's 
Father,upon Refignation of theſe Teinds, made by Mr, Peter Rollock, Bifhopof 
Deukeldzot the which Biſhoprick, ("yp ſaid Kirk of Cremond way 2 proj my 
» #4 | eee trimonia 
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trimonial Kirk,and the Biſhop was not Patron thereof, but the ſame was a Men. 
ſal Kirk pertaining to him; the Reaſon was, that the Menſal Kirks could not he: 
Diſponed,and that there was no Diſſolution thereof in Parliament from the Bi. 
ſhoprick,and that cheRefignation thereof made by theBiſhop,was not done with 
the conſent of the moſt part of theChapter, which was neceſlarly required there. 
to,and without which it could not be neceſſarlyDiſponed, And theDefender Al. 
ledging, that his Right of the Patronage of this Kirk could not be quarrelled, 
beczule in the 24, A, Par, 1606, whereby the Biſhops are Reſtored, ſpecial 
Exception is made of Patronages of Kirks, pettaining to. Biſhops, Diſponed by 
lawful Titulars, and Confirmed in Parliament, and this Kirk of Cramond was 
Refigned, as ſaid is, by Biſhop Ro#ock, being then lawful Titular,in the Kings 
Majeſties hands,and thereupon the Preſentation and Patronage thereof wereDif« 
poned to the Lo, Balmerino by the King, which was Ratified in the ſame Pare 
liament 1606,& Declared then by the Eſtates to be Reduceable upon no Ground 
or Cauſe, at notime thereafter; And the Purſuer Anſwering, that that Excep. 
tion extended only to Patronages of Kirks, which Patronages were at Biſhopy 
Preſentation, and not to the Kirks pertaining in Patrimony to Biſhops, as this 
Kirk Lybelled, which was not a Kirk at the Biſhops Preſentation, bur his own 
proper Menſal Kirk, and ſo fell not under the Exception; and further,albeir the 
Exception might extend thereto, yet thatException muſt be underſtood ofKirks 
lawtully Diſponed,and makes notDiſpoſitions, which were not lawful, to become 
Valid, if they were Unvalid,or had Nullities before the Confirmation: Nam cam 
firmatio nihil novi juris tribuit, Likeas the At in that ſame Parliament, Sabvy 
Fure Cujuſlibet, gives warrand to Parties having intereſt, to claim their Rights 
notwithſtanding of any Act done in that Parliament,to any privat perſons preju. 
dice; and by AQ of Parliament 1617, F4,6 It is Appointed, that the Lords of Seſs 
ſion may Fudge upon Writs Ratified in Parliament, which they could nor do, if 
that the Coffirmation Supplyed the DeteRs and Nullities thereof, The Zords 
Found, that this Exception extended to Kirks pertaining to the Patrimonyof 
Biſhops, which were ſo Ratified in Parliament, as the Exception requires, alſwell 
as to Kirks at Biſhops Preſentation, without Diſtintionzand alſo concerning the 
Nullity of the Right, Alledged Confirmed in Parliament, it the Confirmation 
excluded the Party to Propone any Nullity or not, They Found, thatin reſpet 
of the AR of Parliament, which Declares the Lord Balmerino's Right to belr- 
reduceable thereafter «t ſupra, they Found the ſaid Right to be good, notwith- 
ſtanding of the Reaſon Lybelled, founded _ the ſaid Nullity,in reſpe> of the 
Tenor of the ſaid AR of Parliament, but the Biſhop defited to be further heard 
herein, Hay Clerk, X 


Seaton contra Hume, March 26. 1631. | 

He Zords Found, that Sheriffs are Competent Judges in AGions purſt» 

ed againſt Defenders, as Charged upon 40 days,as uſe is, to enter Heirs 

to their Predeceſſors, and Repelled the 4lledgance, whereby it was Alledged, 

that no Inferior Judge ought to proceed in ſuch Cauſes, but that ſach Cauſes 

were only proper to be Cognoſced, and Decided before the Lords of Seflion 3 for 

if the Defender ſhould Renunce, it were not proper to Inferior Judges to 

Cognolce, if theRenunciation were ſufficient or not, or what wasor ſhould be 

the Conſequence thereof, or if the Party ſhould be Reponed againſt the ſame, 

ornot, but the Lords of Seſſion were only proper Judges thereto, which ws 
Repelled. 


LF Winraham contra Williawſon, Eodems die. | 4 
Mquhile T howas Williamſon dieing by Storm upon the Sea, the Ship and 
r LI his whole Goods having Periſhed ; immediately after the fn 
| c 
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thereof came to Seotla#dGilbert WAFaWſor is confirmed Executor to hitm;to be 
payed of his own Debr,aitf thereby the ſaid Thymi his other Creditors being 
prcjudged, if he ſhould bepayed totally of his DEebr, The Son of the ſaid um- 
quhile Thonras,being his only Bairty, Purſaes Reduftion of that Decreet Dative, 
Decerning him Executors becauſe he being neareſt of Kin, craved to be pre- 
ferred : And che Defender Alledging, that his Confirmation could not be Re- 
duced, except that the'Sbn! would offer him payment of his Debt, for the which 
only he was Confirmed 'Executor,which being doneghe was content toRenunce 
-the Office, or that it ſhould be Reduced. The Loyds Found, that ſeing thereſt of 
theDefuntt's Creditors afſifted thisPurſnuit of ReduQion,and that the Defender 
had uſed nimam dilizentianm, by confirming himſelf Executor, within 14 days 
after the Rumor of the death of the Common Debitor, and that the Term of 
Payment was not then come, the Party having died, .and periſhed with moſt of 
all his Goods, by Gods Viſitation byStorm,and not by any FaR, or Miſgovern- 
ment of his own, as a Bankrupt, therefore that the Defenders Teſtament ſhould 
be Reduced, and Ordained the Defauns Son to be Confirmed Executor, to 
the effe& he might be comptable to the whole Creditors proportionably for 
their Debts;for which theyOrdained himto find ſufficient Caution: and in Dif 
putation amongſt the Creditors, The Lords Declared, that they would have 
Conſideration as effiered of theDefenders Diligence, and what Preference he 
ſhould have thereby. A&or. Mowat, Alter, Burnet. Gibſon Clerk. 


L. Haddo contra L, Zudquharn, March 29, 1631, 
N a Removing by the L. Haddo contra L. Ludqubarn, from the Houſe and 
Manner-Place of Kellie, and the Maines thereof, Purſued by the Minor, 
within the years of his Minority, againſt Lydquharn,being his Curater,ſtanding 


ſine quo non ; It being Alledged by the Curator, that no ſuch Attion ought to be 


ſuſtained, at the Purſuers Inſtance, ſeing he was not Sealed in the Lands Ly- 
belled. And the Minor Replying, that this Exception ought to be Repelled, 
asnot competent to be proponed by the Curator, againſt his own Minor, who 
ought to have obtained himſelf Infeftz8: theCurator Anſwering,that ftante curg- 
telz, no ſuch Attionof Removing ought to be ſuſtamed at the Minors Inſtance, 
againſt his own Curator, The Lords Repelled the Exception, and Duply, and 
ſuſtained the Aion of Removing, at the Minors Inftance, againſt his Curator 
ſine quo non,etiam durante cura, and Decerned him to Remove, both from Houſe, 
and Maines;ſcing the Minor was Married, and might crave his Honfe to himſelf 
and his Wife to dwell in: but for Removing from the Land, Iconfider not the 
Reaſonthereof, that inLaw the Curator might beRemoved from theMaities,his 
Office ſtanding, albeit if che Minor had wanted Mainitainance, he might have 
had competent Aion, to have a Portiqn of the Living, being Decertied'by the 
Judge, to be Affigned to him, for Saſtentarion of Hithſelf and his Wife, bit it 
was not Purſted hoc wodo, and ſo the Ctirator before Compt and Rec otiitig, 
may Piece and Piece beRemoved from 'the Mitiors whole Efttte which is hird 
in Law, AQor. Baird. Alter, Mowat, Gibſon Clerk Fi. March 18. 1630. be- 
twixt the ſatne Parties. 
-:' , Murray of Halmyre contra Lo, Teſter, Eodets die. | | 
IN an Improbation of a Horning, whereupon the Lo, Tefter had taken the 
Laird of Drammelziers. Eſcheat and Literentzthe Herctable Right of the 
fad Lands was Diſponed by Draeimchiler © the 


id Improver, and the Tm- 


Prover pig Term producing one of the Witrieflesjnſert in the Horning, na- 
wed he bald Tweedie, in Drummelzier, And th Lo. Nifter Alledgi ian 
thit Perſon, was not the right Witnes, but that 'hedeligned another 


» 


ne, dwelling at the ſame ti the fame Pl h el 
welling at ,'in-the fame Place, who was How 
, 'S Feet mb n Jech: 
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dead. And the Improver contending, that the Witnes produced by him ſhoulq 
becxamined, ſeing the Officer, Executor of the Horning, was yet living, who 
was not preſently in the Countrey, to defign his own Witnes, and who onl 
properly might deſign the Witnes, and who, if he ſhould Compear, and des 
clare, that the Witnes produced, was not his Witnes, then he was content, that 
the Depoſition of this Perſon now produced, ſhould not be Reſpected, but 
holden as not taken. The Lords Found, that this Perſon produced by the Ims 
prover, ſhould not beexamined, nor his Depoſition taken, ſeing they Found, 
that thetſer of the Horning had the place of defigning the Witneſs, where the 
Officer Compeared not to defign them, albeit the Horning was not Execut at 
the Lo, Teſters Inſtance, bur at the Inſtance of another Creditor z but they 
Found, that if the Officer ſhould Compear, and defign another Perſon to be 
Witneſs, then this deſigned by the Defenderzat any time before the Concluſion 
of the Cauſe, eo caſs they would receive his Deſignation And if he ſhould de- 
ſign this to be the Witneſs produced by the Purſuer, and that this Witneſs 
ſhould happen then to be deceaſed, he ſhould be holden as an Improver, ſeing 
the Defender upon his own Perril, oppoſed the Examination of this Witneſs, 
and deſigned another dead Witneſs, which perril the Lords declared to be az 


ſaid is, that he ſhould be holden as an Improver, AQtor, Nicolſon. Alter, Stzart, 
Gibſon Clerk. 


= 


Chryſtie contra Jack, June 4. 1631. 

| þ a ReduQtion of a Compryfing upon this Reaſon, That the Party Debitor, 
againſt whom the Compriſing is Deduced,was out of the Countrey, & by 
the Citation in the Denunciation, albeit it be uſed againſt him, as out of the 
Countrey, yet he is not lawfully Cited, being only Cited at the Mercat-Crofs of 
Dundie, and Forfar, and Peir and Shoar of Leith, whereas by common conſue- 
tude obſerved, all Citations againſt Partiesout ofthe Countrey, ought to beat 
the Mercat-Croſs of Edinburgh, as communis Patria, and hasbeenſo done here- 
tofore, This Reaſon was Found Relevant, and the Compriſing Reduced there- 
fore, albeit the Party was Cited both at the Peir of Leith, and at the Mercat- 
Croſs of that Burgh, where he dwelt with his Family, 2iz, D»ndie, and allo 
at the Mercat-Croſfs of Forfar, which is the Head-Burgh of the Sherifidom, 
which the Defender Alledged tobe a Citation, which might more probably 
come to his Knowledge, which is the end of all Citations, than if it had been 
done at Edinburgh; for albeit by cuſtom, Citations of Parties out of the 
Countrey are uſed at the Mercat-Croſs of Edizburgh, and being fo uſed, are 
lawful, yet that permiſſive Cuſtom will not infer any prohibitory conſe- 
quence, that Citations otherways uſed, are unlawful and null; for albeit it be 
lawful rodothe one, yet there is nothing in Law nor PraQtique,to make the other 
unlawful, except it might be ſhown, that there were either ſome warrandin 
Law,or bySentence extant,to prohibitCitations to be otherways,except at Zdin- 
burgh ; Likeas by warrand of the Letters, the DireQion thereof appointed the 
Party to be Cited at Dundie, Forfar and Leith, which he has done, and ſo obey- 
ing the warrand of the Lords Letters, the Citation conform thereto cannot be 
Found unlawful, eſpecially tending to annull a Compryfing,which is a perfett 
AR now 20 years after it is compleat, and clothed with Poſſeſſion. Which 
Alledgance was Repelled, and the Reaſon ſuſtained, in reſpe& the Cuſtom 
has been toCite at Edinburgh,& all Citations otherways are unlawful,albeit there 
be no Sentence to warrand that Cuſtom, and to diſallow the other Citations 
in any contradiory Judgment, which was Found needed not, ſeingit was ne» 
verqueltioned. And astothe warrand of the Letters, the fame bore To 
Summon at all other places needful,and ſuch Lettersare ted always py 
tentis; but by the 32 4#.Par,6.2. Mary,Summons of Perſons paſſing out of - 
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Countrey after citation are mentioned to be done, at the Mercat-Crofſs of the 
Head-Burgh of theShire. And by all other AFs, which mentionscitations of Parties 
at Mercat-Crofles, ever mention is made of the Head-Burgh of the Shire, &ne- 
yer of any othergas by the 86. A@.Par.x tr. Je.6.of Charges of Law-Borrows, which 
arecither Perſonal, or at the Dwelling-Place,and at the Croſs of the Head- 
Burgh, and the 33. AG Par. 6. 2. Mary, for Citation in Criminal Cauſes,and 
therefore no more in Civilz and the 66. AZ Parl. 11, Fames 6. anent Sum- 
moning of High-Land-Men, never mentions Edinburgh. And as by the 119 
AG. Parl, 7. K. James 6th, Inhibitions are Ordained to be Regiltrat in the 
Clerk»Books of the Head-Burghs of the Shire, where the Party Inhibited dwels, 
or where his Lands lyes, where there is no word of Edinburgh. And ficklick 
by the 268 AG, Par. 15, J4.6. The ſame ſhould be Execut at the Head-Burgh 
of the Shireffdom, or Regality, within which the Party dwell, far more may 
Citations be ſo uſed in Compriſings; for ſeing the Lands are Denunced at the 
Mercat-Crols of the Head-Burgh, it would appear to agree with Reaſon, that 
the Party ſhould be Cited at the ſame Place; for albeit the Conſuetude,to Cite 
Parties out of the Countrey, had been uſually done at Edinburgh, and that 
ſuch Deeds done are lawful,becauſe that Conſuetude is permitted, and there» 
fore Deeds ſo done are not quarrellable, yet there is no Probation, neither in 
Law nor Pra&ique, or by Deciſion, to annull Deeds otherways done; for it 
were an hard ny Br todraw from a Conſuetude Permiſlive,a Concluſion pro- 
hibitive of all As otherwiſe done, differing only in Circumſtance, for place of 
Execution, and not material to the Offence of the AQ neither is it reaſonable, 
that the ſame ſhould be everted, for the omitting of an At not ſo material, and 
neceffar, as that A& which is uſed, viz. the Execution at Duzdie, where the 
Party dwelt, and at Forfar, which is the Head-Burgh of the Shire, and which 
ſo Execut, was more probable to have come to his Knowledge, than if it had 
been made at Edinburgh; and that is the end of all Citations, that the Party 
may know thereof,the ſame is Ordainer in Executions,Charges and Denounci- 
ations of Partics to the Horn, Likeas Charges and Denunciations of Parties at 
the Horn done at Edinburgh, where the Parties dwellsnot in that Sheriffdom 
albeit paiing by expreſs Contra, and conſent of Parties, by the 140 AF, 
Par. 12, Ja. 6. are declared null: But the Comprifing was Reduced, notwith- 
ſtanding of the Arguments proponed in the contrair, as is before Noted,Vid; 
Jar. 11, 1622, L, Faldoun-ſide, Feb. 22, 1631. Murray. Jan.S. 1629; Xinloch, 
Peebles contra Scot, June 10, 1631. FA 
He Creditor Peebles for his Debt owing by one Peebles deceaſed, and the 
Kings Cuſtomer for the Impoſt of Wine, owing by the ſail Defun&, 
which the DefunR Entered, as pertaining to three ow As named particular- 
ly 1n the Ticket of Entry, and to himſelf as a Merchant thereof alſo, as the En- 
try Subſcribed by the Defuni proported, in a double Poynding contending 
for preference in the Debitors Goods; It was Found, that the Buyer of theſe 
Wines from the Defunct, the price whereof was reſting unpayed by the Buy- 
er, might be ſought by the King's Officers, for ſatisfying of the Cuſtom, where- 
they were preferred tothe Creditors, 'who had Arreſted the ſame in the Buy- 
ers hands, except that it might be proven, that the ſaid Cuſtom had been payed, 
and that the King by bis priviledge might either ſeek his Cuſtom from the Mer- 
chant, or any ons Intromettors, who were full handed with the Wares, and 
had not payed therefore before to the Merchantz And it was not preſumed 
that the Cuſtoms were payed, except the ſame were ſhown 3 rieither is the gi- 
ving of Security for payment, which uſeth to be dohe at the time of the Entry, 
tory , but that the Kings Officers may either take him to that Security 
or tothe Merchant, or tothe Wares, where they are extant unpayed for z and. 
peR of the Entry of the om foreſaid, made of ſo many Wines; _ 
| ece 3 c 
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hegave himfelt up for one of four Merchants, owners thereof; It was Found, + 


being queſtioned for, what proportion of the Wines, and Cuſtomsthereof, the 
Defunct could be anſwerable, that he ſhould be an{werable at leaſt for the 4th 
part ofthe whole Cuſtoms of that quantity Entered,except that the Party could 
ſhow, that he:was Partner-of leſs, and could qualitie the ſame : But here the 
Party being dead, and nything inſtructed otherways, he was Found anſwerable 
by his Ticket for the 4th part, in reſpe& he confeſſed therein, that he was one 
of the four Merchants. Actor. Advocatys & Lawtie. Alter, Mowat, Scot Clerk. 
Vid.15 March 1631. Fletcher and 15 Feb. 2631, Bryce Sempill for the firſt part 
of this Deciſion, 


Tailzifer contra Drummond, Tune 11.1631. 

e DrummMAnd being conveened, as lawfully Charged to enter Heir to 

Sir Alexander Drummond his Father, for payment of a Debt due by his 
Father,at the inſtance of oneTail;ifer in Edinburghzand the MinorCompearing 
by his Procurator, and Alledging the Debt to be payed, and Litis-Contelta- 
tion being made therein,and aTermaſſign'd to him to prove the ſame : Ar the 
Term of Probation the Purſuer calling the AQ, and defiring the Term tobe 
fatisfied ; The Defenders Procurators Declared,that they would paſs from that 
Exception : And ſeing the Defender was conveened- only as lawfully Charg. 
ed to enter Heir, he offered to produce a Renounciation Subſcribed by the 
Minor and his Curators, Renouncing to be Heir to him, reb#s integris, ſeing he 
never had [ntromiſſion, And the Purſuer Replying, that ir hoc $?atu proceſſus, 
he cannot be heard to Renounce, after proponing of a peremptor of payment, 
and after the Term was paſt aſſigned to prove it 3 for he Alledged, that that 
made rem non integram ; and it were dangerous to Reſcind Litis-Conteſtation 
done partibus comparentibus,apon ſuch anoffer; for albeit after Sentence againſt 
a Party, as lawfully Charged to enter Heir, The Lords in Suſpenfion will 
permit the ſaid Party to Renounce, notwithſtanding of the Decreet fo given 
againſt him 3 yet itis not alike in this caſe, where there is an Exception Pro- 
poned and admitted, of payment of the Debt, which perimit totam cauſam:the 
Lords notwithſtanding of the Act, Found that the Minor in hoc ftatu proceſbur, 
might be heard-to Renounce,for he might be heard, without all Controverſie to 
Reduce upon that Reaſon, he being Minor, and before Sentence at the firſt 
Term, the Lords thought the Minor might be Reponed,withour further Pro- 
ceſsfor a Major after Sentence is heard ro'Renounce,by Suſpenſion of the De- 
creet given only againſt him as lawfully Charged,albeit he Compeared to Re- 
nounce before, and did it not. Actor, Cunninghame. Alter. Primroſe. Scot 
Clerk: Yid. 13 January 1629, Nisbet, and the Caſes there Cited. 10 July 
_ o. Whitelaw, 24 Novemb. 1632. eAnnand, 26 January 1631s, L. Gad- 
girth. * 


Ramay contra Weir, June 15, I631. | 
T* a Removing from a Yard, conform to,a Warning wade 4o days preceed- 
ing Candleſmaſs laſt 7 eG ene the De EN bf Alledging, that no Pro- 


ceſs ought to be granted upon this Warn ibelled, becauſe the ſame is made 
40da r andab 1. Candleſwaſe to April dr an, Ta ; EA Warnings 
at ſuch Terms hath no Warrand,but are again  theAct of Par}, anentWarning 
of Tennents to Remove,which appoints.the ſame tobe don before Whitſunday. 
And the Purſuer Anſwering, that this arni g being aply.f de for a Yard, 
to Remoye, therefrom, may well and law l | be mz 
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Warning, and that the ſame oughtnot be. ſuſtained, ſeing it was not made be» 
fore the ordinary Term of Whitſunday, to Remove at Whitſunday, as uſe is in 
other Warnings and Removings, | 


Chapman contra Gibſon and Fingack her Spouſe, June 17, 1631, 
TY deceaſt Thomas Gibſon having begotten a Daughter, the only Bairn of 
his firſt Marriage; after whoſe deceaſe he having Married Marjory Mar- 
ray his ſecond Wife, who dying allo before her Huſband, Chapman her Execu- 
tor Purſucs the Bairn of the ſaid firſt Marriage and 'her Spoule, to make pay- 
ment of the equal halt of the Goods, which the ſaid umquhile Thomas Gibſor: 
had the time of the ſaid Marjory her deceaſe 3 wherein the: Lords Found, that 
the faid Relic, nor her Fxecutors, had no Right to the half of the Goods, but 
only to the third part, ſeing there was one Bairn living the time of the Relics 
deceaſe, whereby her Huſbands Gear could not fall in a two-fold Diviſion, but 
in a three. foid Divifion. Neither was it reſpeRed, as the Purſuer Replyed, 
that this Bairn was not a Bairn of the ſecond Marriagez And alſo he Alledged; 
that ſhe is that perſon that is Heir, and hath gotten a great Inheritance, ſo that 
ſhe cannot c}aim any part of the Moveables, being Heir by her Heirſhip. This 
was not reſpe&ted, for it was Found nevertheleſs, that the Teſtament ought to ' 
have a threefold Diviſion 3 and albeit (he be Heir now ſince her Fathers de» 
ceaſe, yet her Father being then living when Marjory Marray the ſecond Wife 
died, ſhe could not be then reſpected as Heir, but as a Bairn : For Heir ſhe 
could not be, her Father being on lifez and ſeing there are no moe Bairns but 
ſhc, ſhe ought to have a Bairns part alſo; tho1t were proper to other Bairns, if 
any had been, to have excluded the Heir, as is not in this caſe, And it being 
alſo Alledged,that by Contract of Marriage betwixt the ſaid 7 homas Gibſon and 
his ſecond Spoule, it was Provided, that the Huſbands Goods thould pertain 
to him and his Executors, and the Wites to her and her Executors, and none of 
them ſhould ſeek or have Right to any ofothers Geargbut to their own allaner- 
ly, T his Contract being Alledged not to be Obligator to prejudge theDefun&, 
nor her Executors, in her part of the Husbands Goods, becaule he Alledged 
it tobe a ContraQ, contra bonos mores,e contra leges,& conſuetudinem Patrie,and 
againſt the Right and Diviſion of Goods, obſerved ever in this Kingdom be- 
twixt Man and Wife, This Alledgance againſt the Contract was Repelled, 
and the Contract found good and lawful, and the Alledgance thereon ſuſtain- 
ed. Actor, Alter, Craig. Gibſon Clerk. Yid. 18 Fuly 1634. Henderſon 
Aad for the laſt part of this Deciſion, Yd. 14 March 1634, Gib., 2 Feb, 
1632, Bartilmo. : 


Prior of Ardchattan contra Captain of Clanronnald, 18 Fune 1631. 
pM being a Decreet Arbitral betwixt umquhile Prior of Ardchattanand 
umquhile Captain of Clarronnald, pronounced by the Judges therein, 
and the umquhile Prior in his lifetime having Charged. the <ldeſt Son of the. um- 
uhile Captain, who was the other Party, toenter Heic to him 3 ' after which 
Charge, the Prior, at whoſe inſtance the ſaid Charge was Execute,having made 
his Son now Purſuer, Affigney to the ſaid Decret Arbitral, and to the Charge 
given by him to the Son of the other Party, to enter Heir, as ſaid is: The fard 
Purſuer as Afſigney Purſues the ſaid Son, as lawfully Charged toenter Heir, to 
make payment tohim of the Sumscontained in the faid Decreet: ' And the De. 
ferider Alledging, that that Charge to enter Heir, given to him at the inſtance 
of the Purſuers Father, who is now deceaſed, cannot be a ground- to ſuſtain 
this Proceſs againſt the Defender, at the faid Purſuers inſtance 3 for the ſaid 
Charge muſt expire, and become extin&, by the deceaſe'of him at whoſe in- 
Ratceit was given; for it is a HP Charge, whereupon nothing followed, 
ece 4 in 
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inthe lifetime of him,at whoſe inſtance it was given, and after his deceaſecan- 
not be proſecute by his Aſſigney 3 but the Purſuer,if he would ſeek any Pro. 
ceſs againſthim, as repreſenting his Father, he ought to Charge him de nog 
at his own inſtance. This Alledgance was Repelled, and the Lords Found, 
that the Aſigney might inliſt upon that Charge given by the Cedent, after the 
Cedent's deceale, as an Afſigney toa Summons and Action Intented by the Ce. 
dent, may proſecute the ſame after the Cedent's deceaſe, This hath its own 
ſcruple, for the Affigney cannot always proſecute the ACt begun by the Ce. 
dent, after the Cedents deceaſe, as if the Cedent had raiſed Letters of Horning 
againſt his Debitor, and after the Charge had died, his Aſhigney ought not t9 
have Denounced the Debitor upon that Chargez neither can an Aſſigney to 
a Decreet, Execute or do any Deed upon that Decreet after bis Cedents death, 
while the ſame be transferred in the Aſſigney, except the Aﬀignation had been 
lawfully Intimat in the Cedent's lifetime, as was done 23 January 1624. Ste- 
vinſon, AQor. cMowat. Alter. Gibſon, Gibſon Clerk: 


Inglis contra M*cubine, July 1. 1631. 
Ohbn eMccubine by his Ticket being bound to Fohr Inglis,to pay to him 309 
merks, and being Purſued for payment,he Alledged the Ticket to be null, 
becauſe it wanted Witneſſes 3 And the Purſuer Replying the ſame to be Ho- 
lograph,and ſo there was no neceſlity of Witneſſes, The DefenderAlledged,that 
it bchoved to be proven,that it was his Hand-writ : And the Purſuer Anſwer. 
ing,that there was noneceflity to prove the ſame,ſeing the Ticket bore it all to 
be Written with his own Hand, and Subſcribed by him, ſo that he needed not 
to approve the ſame z but in reſpe& of the foreſaid Tenor thereof, the Defen- 
der ought to Improve the ſame, or elſe it ſhould have full Faith and Force, 
The Lords Found, that where the Defender, or his Procurator for him being 
ſoinformed (if the Defenders ſelf be not preſent) denyes the Hand-Writin 
that Writ,whercupon Purſuit is moved againſt him, and where there is no 
Witneſſes therein inſert (which is a neceſlar Circumſtance required to the vs 
lidity thereof, and the ordinary mean whereby to improve)the Purſuer o 
to. prove the Writ to be Holograph, albeit it proported to be Written all with 
the Parties Hand-Writ, and Subicribed by him, Scot Clerk. Yid, 15 Ft. 
1630. Harper,and the Caſes there following. 1 2 July 1632. Ramſay* 

This ſame Queſtion occurring the ſame day again, betwixtE//ot and E8eis,the 
ſameDecifion was followed. And it being further Alledged by the Defender El. 
liot, who was Conveened for payment of a Sum contained in his Ticket, a- 
debted by him to one Elleis, Fator in Cawphire, at the inſtance of James Elleis 
Burgeſs of Edinburgh, Affigney thereto, that the ſaid Cedent being the Defen- 
der's Faftor, was full-handed with as many Wares pertaining to theExcipient, 
as would in price extend to far more than would pay this Sum Libelled, with 
which he was content to compenſe the Sum, The Lords Repelled the Al- 
ledgance, and Found the ſame had no Relevant Ground of Compenſation, 
becauſe the Defender Alledged not, that the FaRor had Sold the Goods, and 
had the Prices thereof in his own hand,quo caſ# it being ſo, the Compenſation was 
receivable 3 But the Faftor havingonly the Goods to be fold,as occafion might 
offer, he was only obliged to the Defender to Compt , fo that if the Goods 
were not fold, he could beno further obliged, but to deliver the ſame to the 
Purſuer again, and thatcould not compenſe the Defenders Ticket of a liquid 
Sum,to be payed at a preciſe time contained in the Bond. Hey Clerk. 


contra Baillies of Perth, Fuly 6, 1631- 
'TY Magiſtrats being Conveened by a Creditor, for payment of the 
| Deb, becauſe theDebitor being Iacarcerat in their Tolbooth, they ſuffer 
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ed him to Eſcape: And the Defenders Alledging that the Rebel brake the Tpl- 
booth in the nighr,and came out ar theRoot ot theHouſe,and ſo eſcaped, with- 
out the-Knowledge, Conſent, or Acceſſhon of the Magiſtr#ts, or any Fault on 
cheir part, the Houſe being, a ſufficient Ward-houlſe, where there was no Infir- 
mity Or DefeR,and being ſufficiently T imbred and Sclated in the Root, ſo thar 
therefore it were hard to find the Magiſtrats lyable in the Debr, whohad not 
failzied, T his Alledgance was Found Relevant, being proyen,toLiberat theMay 
giſtrats,(cipg neicher they nor theKeeper of theJail orPriſon, was Alledged to be 
acceſſory, or to know ot the Eſcape, or that chey had Failzied, or Alledged to 
hayeomitted to do any thing, which in ſuch caſes are incumbent tobe done by 
them, in their Duty of their Offices, neither did the Party qualifieany.inſuffici- 
ency to have been in their Tolbooth,out of the which the Rebel Eſcaped, bur 
by the contrair,theBaillies offered roprove it.to have been always ſure and ſuffi- 
cient,asother Warding-houlſes are,tor keeping of Priſoners, betore this violenr 
Eſcape done in the Night, Ador, Alter, Chaip. Vid. Fuly 13,1630, Hay 
Nevemb. 21.1628. Lockic, Novemb, 11, 1634, Bower, Fan. penult, 1627, Ker, 


Campbel of Ardchattan contra Parochioners of Ki#nivar, Fuly $. 1631, 
N a Spuilzie of Teindsat the Purſuers Inſtance, as Infeft upon the EreQion of 
] Ardchattan,Erected Heretably to the Purfyer's Father, in ay»o 1 602, where- 
in the Defenders Alledging, thar that Title of Ere&ion was null, being grant= 
ed in the year 1602. atter the 119, A@, Par. 1592, Which prohibits any Ere- 
#ion to be granted, and Declares all hereafter to be granted, to be null, And the 
Purſuer Anſwering,that this A meets not in this caſe, where the Spuilzie is nor 
for Teinds of Kirk-lands,but tor Teinds of other Temporal Lands, whereas the 
A# only Probibits Erettion of Temporality,' or of Teinds of Kirk-langs, as thir 
Teinds are not, The Lords Repelled this Exception hoc /oco,td Annul the In- 
feftment, Lybelled by way of Exception upon the Reaſon ot the ſaid AR of Par? 
liament ; which A&, the Zords Found, as it was conceived.in the Tenor, and 
W ords thereot,and in the Prohibition therein,extends only againftEreRions of 
Temporalities,and.Teinds of Kirk-lands: And albeir the- meaning of the At,and 
Rubrick thereot, would ſeem to be alike for. all Teinds,” yet the Tenor thereof 
being ſo ſpecifick, The. Lords Found, that they could not enlarge the Ac,but 
by Ordinance of the Eftateszand ſo they Found, thar the Exception ought to be 
Repelled inthis place,and'that the Nullicy ought not to be Receiv , ope ex- 
ceptionis, ARor, Mowat; Alter. Primroſe, Gibſon Clerk: : 
| Wilſon contra L, Tinto, Fuly 9. 163 1: | 
A Defun& having Nominat Executors, and in the ſame Teſtament having 
left all his Gear in Legacies to his Baitns,one of the Bairns Purſuing the Ex- 
ecutors for the Legacy,letr by his Father to him for his own part: And the De» 
fender Alledging,that he had Retention of a third Part thereof,conform to the 
AR of Parliament 1617. which gives that worn of the Defunas Third, 
to the Executot Nominat,”The'Zord5 Repelled this Alledgance, for they Found, 
that whereanyDefun® in his Teſtament, Nominars Executors,and in that ſame 
Teſtament leaves all his*GeartoLegarars; others than che Executor Nominat 
by himzin ſuch caſesthe'Executor nem officium, and has no Righr 
by that Aro any part &f 'the Goods of the DetunRz ln which caſes, the Adof 
Palliamenr foreſaid militzt$ not, and*catinot be drawn beyond the Caſes ex- 
Preſſed in the AR,which' provides for the Biirns of the'Defun&, and the near- 
eſt of Kin Pretermitted intfie DefunAs Teftimenr, wherein he had Nominat 
Executors,andDeclared what quzntities of the Goods e9 caſe. ſhall pergain tothe 
Executor, for this Act'of Par iamerit”ptirs nor; the Executors in better caſe, 
than wherein' they were before chat Acr;and before rharAct when cheDefunce 
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left.þis whale Goods in Legacy,the Executor then could have no part thereof, 
even {p, after the making of this Act, the ſame ſhould ſtandzand as it the Debe 
ſhould exhauſt the whole Gear, the Executor by this Act could retain nothing 
ta him(ſelf;,co cafs thelikeReaſon is where al} is left roLegarars,ſpecially to the 
Detuncts, own Bairns: for in this cafe the Nomination of Executors,is bur the 
Oxanting of 2 naked Office and Burden.which the Executor has liberty to accept 
otrefule; 35s he pleaſeth,and if he hold himfelf tree, cannot be compelled to em- 
brace the ſame, and needs not to Confirm, it he pleaſe ro Renunce the Office, 
AgRor, Galwere, Alter, Gibſon Clerk, Yid, Fune 11,1629, Neiving 
and the Cates there, 
L, Baſfington contra Bartilmo, Fuly 12,1631, 
N 2 Contract of Marriage betwixt a manand his Wite,the Wife having AC. 
figned her Debts to her Husband,and her felt during their Lifetime, and what 
reſted unipent thereof by themſelves, to their Heirs, Executors, or Affigneys, 
W hich Contract was Subſcribed forthe Wife by a Miniſter, Notrtar tor her, 
after her Deceafe, her Executors Purſuing tor the half of the Gear,and the Huf- 
band (gryiving, Defeuging himſelf with the forefaid Contract, whereby he AL 
lecged, that che Property of the whole Gear now pertained to him, the being 
cead,and there being no Bairns berwixt them,in reſpect of the words of the Con- 
tract, Diſponing the Goods atter their Deceaſe ro their Heirs, which Words 
(Their ) muſt be only underſtood of theMansHeirs,as being rheHusband, & per« 
{on moſt refpected, and who draws the {ame,according to the Practique of this 
Realm, to his Heirs, And the Purſuer Alledging, that the Words (their Heirs) 
muſt importa Diviſion betwixt the Husbands Heirs and the Wites Heirs, ſpeci- 
ally igMoveables, whereupon thisQueſtion arofe,ſeing this was not queſtioned 
npon an Hexerable Iniettaent, where the Difpuce might be more queſtion- 
able,but this Queſtion was not Solved, nor Decided:For the Lords Found, that 
{along as the Husband lived, the W ifes Execurors had no Action for herGoods, 
4nd the Purſyer turther Replying, thar the Contract being Subſcribed by a Mi- 
niſter, aſter the Par, 1584, & 133 A8, which Prohibits Miniſters to be Not- 
tar$,cxcept in Teſtaments, under the pain of Deprivation, and ſo that the ſame 
is gull. The Lords Repelled this Alledgance,and Found not the Contract null 
therefore, For albeie the 4# Prohibits Miniſters to be Notrars, yet ſuch Acts 
are not, Declared mull, done by them to the contrair, but Ordains another pain, 
viz, Deprivation of them z So that that Prohibition having a pain, ſpecially an- 
nexed thereto, is nota ſimple Prohibition, which ought to Derogat co the Fact 


it (elf. 
TI.. Hutionhal contra Cranfeun, Egdem dic? 
He Laird of Hyttophal As F kg __—_ of the Tack, of the 
Teinds of Huttenhal 61s. he was Tack(-man, to his Wife in axxo 
1618, After his Deceaſe, ſhe Purſues {or bibitiogang Delivery thereof to hers 
after Exhibiriog A a ey AAS yſed both the Lands and 
Teinds from rhe Hushang, for Pebr awigg by him, Alledged ghe-Righe of the 
Tack chereby pertains $0 him,and oot to the Lady Afhigney, tor char Adigna- 
tion Was but 4ouateo inter virum. C reaps #ante, watrimnia, done for Love 
and Favour,and was {2X able el the 
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hich caſe, that firſt ANignation, made to the Wite, had heenRevocked, and 
os thelike muſt be in reſpe&gf the Compryſiog,which is a Judicial .4gga- 
tioo. And the Lady Anſwering, that that. Compryſing cannoc be reſpeRed as a 
Reyocation,neither has the Compryſer any Right ot the Back- Bond, tor Re< 
yocation muſt low trom ſome Deed of. the Hysband, either Expreſs, or Tacit, 
whereby bis Mind may be underſtogd, and that it was his will to Revock, apd 
cannot be Colle&ed from the Deed of a third Perſon, but by a Deed done by 
himſelf, whereby it may be preſured;that his mind was toReyock, Likeas in 
the contzair,by a poſterior Deed, done in apze 1621,he Declared that he perſift- 
ed in that ſame minde,and had no intengiog to Revack,in ſofar as by his Char- 
cer he Diſponed to her the Lands ot Hatzonhal, and allo the Teinds thereof, in 
recompenle of other Lands Renugced by her,at her Husbands defice, and which 
he had ſold, and wherein ſhe was Conjun&hiar, and which were tar more worth 
than-both the Lands and Teigds contained inthe Charter z which Deed being 
donatio Remaneratoria & 47184p9,, cannot be {ubje& to any Revacatign, bur is 
Irreyockable in Law z and ſo the Comprykog, which is loog poſterior to this 
Chatter alſo,can give no place to this Compryler, to quarrel this Afſignation, 
or Charter, And the Compryſer puplying, that this Charter had goly one word 
of the Teinds in che Nartative,and was neither meptioned in the Texexdas, nor 
Redgendo of the C harter,and was not habz/is medus,t0 give Right tothe Teinds, 
the maker of the Charter never being Infefr, fo that the Charter cangor, make 
the Afdignation,whereupan the Purluit is toygded to (ublid, ſpecially agaioft a 
Compryſer, tor cauſes of juſt Debt, the Compryſing beivg Clothed with ſeven . 
yeats Poſſeſſion; and this 4ſſignation never being Igtimar nor Takibigion &er+ 
yed thereon,but being a privat A betwixt Husband and Wite,never made ma- 
niteſt, but remaining obſcure ana privar, The L orgs Found, the Tack oughtto 
be delivered to the Wite as 4ſſigney, having Right thereto, notwithſtanding of 
the Compryling,and Compryſers 4lledgance, and Duply, which was Repelſed 
For the Lords Found, that the Compryſer had not Right to Revock, or to re» 
quire by the Back-Bond, as the Husband had,ſpecially in reſpec of the Char- 
ter, which albeit it wasnot a Legal Right, to give her Security of the Teinds, 
which the Husband had not in Heretable Right;yet it was a Declaration, that he 
perſiſted in that fame minde,and had no intention to Reyock, and that ir bore, 
To be given to her in Recompenſe of Lands,Renunced by her,as ſaid is, which the 
Purſuer offered ro prove ſhe had done; and which Reply, bearing ut ſupra, The 
Lords admitted to her Probation, Actor, Stuart & Mowat, Alter. Nicolſpn and 
Craig, Gibſon Clerk, Yid. March 24. 1630, Maxwel 


L. Gatgirth contra L, .4ffleck, Fuly 13,1631, | 
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Defunds Bairns, having Tatrometted with the whole Moveables,the Defender 
then put apart and diſtinguiſhed the Moveable» Heirſhip, from the reſt of the 
Moveables, and the reſt of the Bairns Intromerted with all the reſt, EXcept the 
Heirſhip; which Heirſhip {6 Diſtinguiſhed, was Tntromerted with then by the 
Defender's ſelf, which being thendone by him, being Major & ſciens, makes him 
lyable as Heir, Likeas,there is a Decreer ſtanding obtained againſt him, albeit at 
another Parties Inſtance, as behaving himſelf, by Intromifſion with his Fathers 
Heirſhip,provenin that Sentence, And the On CR that this In« 
tromiſhon foreſaid with Goods,cannot be Foundas Intromiſfſion with Heirſhip 
where the Owner was not a Perſon who might have an Heir in Law , for the 
Reaſon Alledged; but the moſt he could be thereby ſubje& in,wasto make the 
ſame forthcoming to the Creditor, and not to make him lyable to all the De. 
funts Debts, and the Decreet ought not to be reſpeRed, being givenagainſt 
him, not compearing; and now he compears, and propones this Detence, which 
would have Eleided that Purſuitzand this is a Decreet at the Inſtance of another 
Party, which cannot proveat the Purſuers Inſtance,nor worke in his favours, The 
Lords nevertheleſs Repelled the Exceptionin reſpe of the Reply,which they 
admitted to the Purſuers Probation,and to be proven conjunttimstor they Found 
the Father's Retention of Poſſeſſion, and the eldeſt Son's ſeparating, and med. 
lingwith the Heirſhip ſcienter, when he was Major, and the Decreer toreſaid 
ſtanding upon Probation,was enough to make him lyable tor his Fathers Debr, 
as he who had behaved himſelt as Heir, Actor, Sruare, Alter. Nicolſon 8 Gib- 
ſon, Gibſon Clerk, Vid, Fanuary 26, 1631, betwixt theſe parties, March 23; 
1628, Forſyth, Fuly 8, 1628, Dumbar, 


Blair contra Broun, July 14. 1631. 

He deceaſt Alexander Broun being Adebted in a Sum to 4lexander Blair 
Writer, he purſues this 8rozn, as lawfully Charged to enter Heir to the 
ſaid umquhile Alexander for payment, and the ſaid Beown Compearing, and 
producing a Renounciation ſubſcribed by him, whereby he Renunced to be 
Heir, whereuponthe Purſuer obtains Decreet cognitionis canſa, that he might 
have exccution contratHereditatem jacentem,and thereupon Purſues an Action of 
Adjudication, wherein the reſt of 4lexander Browns Creditors Compeared, and 
Alledged, that the Purſuers Decreet forefaid, obtained upon the Defenders Ree 
nounciation was null, becauſe it was obtained before the expyring of year and 
day, after the Debitors deceale, againſt the 96 «4& Par, 6. Ja. 4. and 106. 
AG. Par. 7. Ja, 5. Which prohibits any ſuch Proceſs to be granted before year 
and day be expired. And againſt the vH@ of Seſſron made in Arno 1613. Which 
ives liberty to raiſe Charges within the year, but not tointent Summons. This 
A tednes was Repelled, and the Proceſs and Decreet ſuſtained: For by the 
Party Charged his Renuncing to be Heir, by that voluntar Deed, he had re- 
nounced that Benefit and Liberty, which he had by the ARs of Parliament, 
to deliberat if he would be Heir, ſcing hereſolved to Renounce; and tbat Re- 
nounciation behovet in reaſon to be as effeual to the Creditor,: as if he had 
Retouredhimſelf to be Heir, quo caſs the Creditor would ever get Procefs as.is 

uſua), before the expiring of the year, Hay Clerk. | 


Grant contra Graz, July 15. 1631; on (ae Iz! 
He ReliQ of Grant of Carron, being Tutrix Teftamentar1eftto his Bains, 
which Reli& bei 
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Jong after the expyring of an yearafter Caryont deceaſe,there is a Tutory Dative 
granted by the King, and exped; and after” this Dative there is another, the 
next ſurviving Agnat ſerved Tutor lawfall,” which 1s exped within leſs than a 
year after the deceaſe of the firſt Tutor lawful, &within leſs than year and day 
atter the Marriage ofthe Tutrix Teſtamentar - Which two Tutors contending 
for the Righr, the Tutor lawful, albeirpoſterior, and albeit more than a year 
after the DetunR*s deceaſe, was preferred to the Tutor Dative, ſeing the firſt 
Tutor lawful, and alſo the ſecond now contending, were Served within the 
year, after the Tutrix Teſtamentrix Marriagez and during thetime of her &ight 
of Tutory Teſtamentar, there was no placeto any Agnat to claim to be Tutor 
lawful, FA that the Tutory lawful] being exped within the yearafterher Mar- 
riage,at which time of her Marriagethe Tutory began only ro be competent, to 
be claimed by the neareſtAgnat, The Zords ſuſtained the ſame,and preferred the 
Tutor lawful, whom they Found only to have Right,and that the time oftheir 
Ceſſation to claim the Tutory,' ought not tobe compted from the time of the 
deceaſe of the Bairns Father, but from the time of the Tutrix Teſtamentrix Mar. 
riage, within which ſpace of one year thereafter, the Tutor lawful was ſerved, 
2s ſaid is 3 and that the Tutor Dative had no Right to claim the ſame, except 
the Agnat Served, had ceaſed a year compleat, after the Relids Marriage, ſe- 
ing ſhe being Tutrix Teſtamentar, there was a mid impediment, to debarthem 
from claiming to be Tutors lawful;wherefore the Ceſlation ought not to take 
beginning of Calculation, from the Huſbands death, as if the year after expir« 
ing, and they not claiming the ſame, there ſhould be place to a Dative; But 
the Compt of the years Ceſſation ſhould beginat that time, when they might be 
Tutors lawful, which was after the ReliQ's ſecond Marriage, and no ſooner; 
but becauſe the Tutor lawful had not found a ſufficient Cautioner, but a Per- 
ſon un-refponal, The Lords Ordained him to find another anſwerable Cauti- 
oner for him, otherwiſe they would not Authorize his Gift of Tutory. ARor, 
Gebſon. Alter. Baird Vid. Feb. 22.1628. Colquhonn, and the Caſes there Juze, 
29. 1633. [rwin, and the Caſes there Noted, December 17. 1631. Auchterlony, 


Forbes contra E. eMarſbell, Eodeme die. | 

TR_ was an AQion, Foybes contra E. «Marſbel, Diſputed before the Lords. 

The Caſe thereof was this; Forbes had Married the only Daughter, and 
only Bairn of the Laird of Troxp, whoſe Lands were Tailzicd to the Earl of 
eMarſbel, failzicing of Heirs Male of his ownBody. After the Fathers deceaſe, 
the Earl Marſbell Contrafts with the ſaid Daughter, and obliges him toProvide 
her to 10000 Merks,by Heretable ſecurity,in contentaticn of all Right ſhe might 
claim, after which Contra ſhe bring Married on this Forbes, and there being a 
Bairn gotten betwixt them living, thereafter both the Mother and Bairn 
dies; atter whoſe deceaſe, Forbes the Husband claiming the Liferent of this 
loo00 Merks by the Right of Curiality 3 And the Earl Marſbef, De- 
ſending, that the Curiality could not have Place in this Caſe, where the Wife 
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ever in Poſſeſſion, of 4he Lands. Compriſed finceſyne, The Declaxator ang 
Compriſing being Dedyced in ex#e. 15.74 or thereby, and this ReduQiion be. 
ing. only. lately Intente by the E, of Kinghorn Heretably Infeft in theſe Lands, 
The Reaſon-of ReduBion; being, that the Barrony of Ainghorn, whereof the 
Lands lybelled were buy a ſmall Part,not being the 15 Part of the whole, were 
Diſponed- by the King to-the Earl of Kinghorn's For-bears,in Fev, for payment 


the Donatar, Purſer of the Non-entry, could not crave the Mai 
of the Landsto be Decerned to him,but only the Proportional Part of the Fey. 


the tnne. of the Non-entey, and before the Declarator, albeit after the Decla. 


and ſo.that the Deczeet being ſo given, and the Campelfc Deduced thereup- 
on were nall. The Lords - _ this ReaſonRelevant, albeit ſo long a time 
after this Decreer, Comprifing and Poſſeſhion , and albeic the Defender Al. 
ledged, that this Declarator migh then. well proceed for the Mails and Duties, 
of all years before the Decreet ſince the Non-entry, there being at that time, 
neither Law nor Cuſtom tothe contrair 3 for albeit the Cuſtom now keeped 


back to ſuch.an ancient time, when there was not many fuch Sentences given, 
whieh were hard now to evert, with all that has followed thereupon poſt tan- 
tum terpus upon this Ground, ſpecially ſeing that the Purſuer has not Alledg. 
ed, nor can Alledge, that the whole Barrony was Retoured ever, or that the 
Lands lybelled, which aze Alledged to be a pant thereof, wereever Retoured tg 
any extent, without which had been Retoured, he Alledged, that the giving 
of the. Lands in Feu, was no Cauſe to have ſtayed the Declarator , for the Mails 
of the Lands, for the years before the Declarator. And if it had been proponed 
theo, it would have been Repelled, and ſo ſhould not now beFound Kelevant 
to Reduce : And if it had been thenRelevant, being proponed, yet it would 
never have ſtayed the Declarator ; for the Sentence would have proceeded for 
that Proportion of the Feu-Dutie, whereto the Lands ſhould have been proven 
to have extended, and for that Quantity he might have Compriſed, fo that it 
were iniquity now to evert his whole Compriſing upon this ground, becauſe a 
Part of that, for which he had Compriſed, was not due 3 for it oughe not to 
fall for that which was due through the Purfuers own default, who Com: 
peared not then to propone this: Which Alledgance was Repelled,and the Req 
ſon ſuſtained ; For the Lor 
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of one Part was .not due, w 
And fo the neaſons ſſl 
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Duty, coritained in. the Vaſſals Iafeftments, for all years Interveening, betwixt 
rator forthe ſubſequent; Terms, the Donatar might ſeek the Mails and Dutieg 


might ſcem to tend to the contrair, yet that Cuſtom. ought not to be drayn 
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Adamſon contra eMaiſterton, July 21, 1631. 

R. John Adamſon having obtained DNecreet againſt MaiFerton, before the 
Dean of Gild of Edinburgh, and another before the Provoſt and Baillies 
of Edinburgh, againſt the ſame Defender, who dieing, he obtains Decreet of 
Transferring of both thir Sentences, in one Re-preſcnting the Defender decea 
ed, before the Provoſt and' Baillies of Edinburgh, which being Suſpend 
1he Lords Found in that Suſpenſion, without other Proceſs of ReduCtion, this 
Decreet of Transferring null,whereby theProvoſt and BailliesTransferred the 
Decreet given by the Dean of Gild z For they Found, that an Inferior Judgy 
had no power to Transfer the Decreet- given by another Inferior Judge, far £ 
could not Executſuch a Decreet, and ſo neither Transfer itz and Found that 
the Judgment and Juriſdiftion of the Dean of Gild isdiſtin&, and a ſeveral 
Judicatory from the Court, and JuriſdiQion of the Provoſt and Baillies, albeit 
the Dean of Gild bean Officer, and Magiſtrat of the ſame Burgh, and that the 
one is not a Judicatory ſubaltern to the other. But the Lords Found, that an 
Inferior Judge might Transfer that Decreet, which was given in his own. Court; 
for that Transferring was but a preparation to the Execution thereof, and he 
might Execut his own Decreet, and therefore Transfer the ſamen ; and conſe= 
quently the Transferring by the Provoſt and Baillies of that Decreet, which 
was given by them, in their own Court, was ſuſtained.Hay Clerk, Yid. March 
26. 1624 Liddel. 

Dowglas contra Kellie, July 22. 1631. 
Ir Robert Dowgl/as bein Unkefe in the Lands of Spot, by the King's Majeſty, 
with the Heretable Office of Chamberlain and Bailliary of the Lands and 

Lordſhip of Dumber, and baying Conveened Mr. William Kelie, Poſſeſlor and 
Heretor of the Lands of Eaſt-berns, and others within the Lordſhip, to Anſwer 
to his Court. The faid Mr. William intents Action and Declarator for Exempti- 

on, that he ought to be free of Compearance, and acknowledging of theſe 

Courts, in reſpe& that he is Infeft cum. cyriis in his Lands, and his Author Sir 

= Ramſay, who was thereafter Earl of Hrlderneſs, long before this Right of 
ailliary granted to Sir Robert Nowglas 3 Which Infeftment was granted for 
reat and ſeen Cauſes, and worthy Services done by the ſaid Sir Joby, to the 
ing's Majeſty, ſo Found by the Eſtates of Parliament, and upon Diſſolution 
of theſe Lands from there(t of the Lordſhip of Duwharz Which Infeftment be- 

ing (o rrneny/con Tenentibus tengndriis, cyriis & corumexitibus; and for pay- 
ment of a Red-Roſe Blenſch holding, only muſt exeem the ſaid Heretors of 
the ſaids Lands, ſucceeding inthe ſaid Sir Jobs Right, and acquired by the ſaid 

Mr, William Kellie, by conſent of the King and Council, from all Seryityde, and 
pycaing in any Courts of any BailliarjezConſtitut fince his faids Authors 
Rights, and the ſaid Right bf Bailliary, ought only to extend to ſuch Lands-of 
the ſaid Lordſhip, as payes yearly Rent totheKing, andtoſuch Perſons as pay 
Feu-Farm, and their Tennents,and not to his Lands, which are given Blenſch- 
holding, with Freedom from all Service, and for ſo worthy Cauſes 3 Likeas he 
being conveened before by Sir LArchibatd Dawglas, as Baillie of the 
hip, who is Author to the ſaid Sir Robert, he raiſed a $ $ of Exemption, 
ain this ſame Reaſon, which was Found Relevant by the Lords and ben 
and he was Exeemed in all CEO, from his, or any ſuch Courts) whic 
Decreet ſtands un-reduced. The Lords notwithſtandi o- aſfailzigd from this 
omg, and Reef cheredt Lb the Ty Mr. can | x aaron 

ourts of Bailligry,and Found, that the Kirig could not beprej ' this In- 

teftmeng, bang the eur#is: But that he Nh ht ria] wha 7 conſtitute 

i Kill wichnhar Lordibiy who, might have Jar(@ſGion and Power,to 

hold Courts upon the Hexetors and Poſleflors of any Lands within that Lord 

ip; and that the Diſſolution of the + 777 Lands, which Diffolution _ 
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them ceaſe to be of the King's Property, but not to be of that Lordſhip \ Ex. 
eemed riot the Heretors thereof, from Compearing, and Anſwering to the 
King's Courts, and the Baillie Courts, created by the King , notwithitanding 
of the Tenor, and Holding foreſaid, expreſt in the ſaid Infeftment; which 
Right of Bailliary was Found to extend thereto, and not only to theſe, whg 
were Feu-Farmers, and payed Rent to the King : For ſeing the Infefttment 
foreſaid could not exeem. the Purſuer from the Sheriff-Court, no more from 
this Baillie-Court; By the which Bailliary.the King had diſ-membred the ſaijgy 
Lands, which before were ſubje& to the Sheriff- Courts, and ſeverally had ere. 
ed the Bailliary foreſaid, and granted thereto the Juriſdiction over this Lord. 
ſhip: Butthe Loyds thought,that the Purſuer could be no otherwiſe ſubjeR tg 
Anſwer in theſe Baillie-Courts, than before this Bailliary, he could be ſubjeg 
to Anſwer the Sheriff- Courts, and no farther ; and for the ſaid Decreet of Ex. 
emption, the Lords Found, ſeingir was given, the Defender not Compearing, 
that it could not prejudge the Party here in this Proceſs, ſcing the King's Ad. 


vocat,' for the King's Intereſt Compeared, and detended the King's Right, . 


granted to the Defender of the Bailliary, which by the 14 A& Parl, 160g, 
Providing, that any Omiffion of preceeding Officers ſhould not prejudge the 
King, but the Succeeding Officer may oppone thereto, and the ſame ought tg 
be received, by way of Exception, or Reply; and therefore he Alledged, that 
the Decreet foreſaid ought not to.beReſpeRed agaioſt theKing'sRight,granted 
to this Detencer, and which, in reſpe& of the ſaid AG, the Lords Found not 
Prejudged by the forefaid Degreet, wherein the King's Majeity, nor his Officen, 
were not called; and albeitthey had been, yet His Majesfy could not, haye 
been prejudged thereby. Actor, Stuart. Alter. Advocatus & Nicolſon, Gibſn 


Clerk The like done, March 1. 1532. where L Balnamoon, as Baillie to the Earl 


of Angus, in the Regality of Abernethy, It was Found, that no Vaſlal, but 
they that were Infeftt by Ward holding, or they who by the condirion of their 
Infeftments are Rentallers, who ficklike, by the Clauſe of their Rentals, were 
ſubje@ thereto, were holden to Compear 2t the Head-Courts of the Bailliary, 
And no others of other Holding, and that an Ulnlaw ofa Baillie of Regality,for 
theVatfals notCompearing at theHead-Courts, could not exceed 10 poundsas 
was Found and Noted, ' Decew. 6. 1628. Sheriff of Nithiſdale. The like done 
Feb. 17.1632. E, Mar, Gibſon Clerk, in a Bailliary granted by the Biſhop 
of Glaſgow,n Lands holden of the Biſhop. Fid. March 12. 1630. Biſhopof 
Abtrager, Ide March 3. 1630. Lo, Lorn, 
Crighton contra Lo. Air, Fuly 26. 1631, 

FTI" He deceaſt Edward Lo,Sangubatr having Set aTack of the Lands of Gle- 

_ arie to umquhile Nicol Crighton, 2nd to his-Heirs and Succeſſors for 5 


years,. and after: that ſpace for ather 5 years, and fo forth from 5 years tos - 


yeats for.ever, for pay ment of a certain Duty therein contained, which the 
ſaid Lord obliged him and his Heirs,to warrand to the ſaid Nicol and his Heirs, 
and fe 52cm how never be Removed therefrom. The Viſcount of Air 
baving.obtained Decreet of Removing againſt Matthew Crighton, being Heir 
to the Tacks-man, Purſues the Viſcount as Heir tothe Lord, Setter of theTack, 
to-warrand the ſame;. and he Alledgipg theTack to be preſcribed,and ſothat 
no Actipn could be granted thereon, there having interveened more than 50 

rs ſince the datethereof. And ſecondly, Alledging, that the Tack was null, 

ule.1t: had no. time of Iſh, but, was Set for, ever, and ſo,not.of the nature 
of a Tack; Both theſe Alledganceswere Repelled, becauſe the Preſcription was 


Found, could not aL race, ſcing the Purſuer and his Predecglſors brujked | 


ever the Lands Libelled by vertue thereof, while lately within thir two.years 
or thereby, that they.were then diſtreſſed by the ſaid Decreer of Reno 
ince 
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fince which time the Warrandice could only be counted to take beginning to 
preſcrive. And ficklike the Tack was ſuſtained, to produce Warrandice a- 

inſt the Heir of the Setter, albeit it was Set without a Term of 1ſh, ſeing the 
Heir might not objett the ſame, albeit the Singular Succeſſor might have op-- 
the ſame, which was Found not competent to the Heir; for the Tack was 

St to the Receiver and his Heirs for ever,& the Setter had thereby obliged him 
& hisHeirs never toRemovethe Receiver nor his Heirs, Attor, Stuart. Alter. Nis 
lſon, Scot Clerk, This Cauſe was Called in November 1631, and the Parties 
ordained to be heard upon this Poynt, but they agreed amongſt themſelves, - 


The Meſſengers contra the Lyon, Eodem die, 

He Me ſngers Purſuing the Lyon, to hear him Decerned to hold his 
T Courts in the Tolbooth of Edizburgh, and to be diſcharged to conveen 
then, and hold his Courts in private Houſes, and alſo to be diſcharged to hin» 
der them to EleQtheir own Box-maſters to be nominat by them,for keeping 
of the Box, containing the charitable Supply,to be made by them and their 
Brethren, for help of decayed Meſſengers, their Wives and Children, and os» 
ther ſuch pious uſes; ſeing it was their own voluntar Charity , which they 
might only appoint to be kept by ſuch,as they pleaſed to nominat themlelves, 
and wherein no other had intereſt tointermedle; for otherways it might make 
that good intention and charitable work to ceaſe. The Lords Found, that 
the Zyor might conveen the Meſſengers in any place before him, to anſwer in 
zy privat Houſe, the place being ſpecially deſigned by him in the Copy of the 
Smmons and Execution; to the which, and where he ſhould Summon them 
tocompear z and that he was not holden to hold all his Courts againſt them in 
the Tolbooth of Edinburgh, ſeing his Predeceſſors Zzons hath been in uſe to 
hold theirCourts in theirClerks Chamber. And this was Found,albeit ſome of the 
Lords were of opinion, thatno Judge could hold Courts,nor fit to do any Ju- 
dicial Deed in privart places,but in the place publickly deſtinat to fit and Judge: 
And alſo the Lords Found, that albeit the Box of the Meſſengers was appoint- 
ed for their voluntar charitablg help of their decayed Brethren, yet that the 
Lzon had Right to Over-ſee the imployment thereof; and therefore Found, 
that the Meſlengers might Leit and Chooſe any fix of their number to be Box- 
maſters, of whom the ſame being preſented to the Lys, he might chooſe any 
two he pleaſed to keep the ſaid Boxz and which they Found due to be done 
by the Zyon,albeit the Box proceeded from their voluntar charity, Scot Clerk. 


Maxwell contra L: Eariſtoun, Eodem die. 

Lexander Maxwell as Afſigney to K atharine Glendinning, Purſuing um- 
A quhile Gordors of Earlfiour in the year 1626. for intrometting with cer- 
tain Sheep pertaining tothe Cedent, the intromiſtion being in a7wo 1604, and 
the Purſuit not Intented till x626, as ſaid isz and the Defender being dead, 
the Action is transferred in his Son and Heir, and the Profit of the Goods was 
allo craved fince his Fathers Intromiſſion : In which Aftioh (being a wrong- 
ous Intromiſſtion, and wherein no Spuilzie was craves, nor could not be, not 
_ Purſued debito tewpore within three years.) The Loyds Found, that no 
Profits could be granted, and that the Purſuer in wrongous Intromiffion had 
no Ation therefore, but Declared that they would confider of the Patties In- 
tereſt at the adviſing of the Proceſs, after Probation Deduced and Renounced, 
AQor. Cunninghame, Alter, Nicolſon, Mowat & Gilmor. Scot Clerk. Vid, 6 De- 
cember 1631, Betwixt theſe Parties. 17 Decemb. 1631, Lo. Lowdous. 


Biſhop of the Iſtes contra Schaw and others, Eodeme die. F 
F aReduRion of a Tack of the Teind-Fiſhes of the Iſles, Set to the Defen- 
ders by umquhile Thowas Biſhop of the Iſles, upon thir two Reaſons, vis. 


Ggge Firſt, 
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Firſt, becauſe the Biſhop Setter of the Tack, had no power to Set the ſame, 
in ſo far as the Biſhop of the [/es, immediat Predeceſſor to the Biſhop, Setter of 
the Tack controverted,had Ser another Tack of the ſame Teind-Fiſhes to other 
perſons, which Tack was not yet expired the time of the Setting of the Tack 
Libelled, neither is yet expired, and ſo the Tack is Set 4 non habente poteſtatem, 
and ought therefore to be Reduced ; It being Alledged, that this Reaton way 
not Relevant at this Biſhops inſtance, and that he had no intereſt upon thisrea- 
ſon to Reduce the Tack Libelled, ſeing the ſamine was clothed, and js yet 
clothed with preſent and continual Poſleſton, fince the Setting thereof; and 
that the prior Alledged Tacks-man to the other Bilhop, who only might have 
intereſt to quarrel theDefenders Tack upon that reaſon,compeared not to quar. 
rel the ſame. The Lords Found nevertheleſs that this Biſhop had intereſt upon 
this reaſon to quarrel the Tack,and Found this Reaſon Relevant, and ſu{tained 
his intereſt, and ſo it was found by this Deciſion, that the ſucceeding Biſhop 
could not Set a Tack of any thing, whereof his Predeceſſor had Set a Tack of 
before, which was ſtanding then un-expired; and that the Succeſſor, albeit 
the Party quarrelled not the ſame, had intereſt to Reduce upon ſuch Reaſons, 
The ſecond Reafon of ReduRton, was diminution of the Kental, becauſe by 
the ſaid prior Tack, the Biſhop had Set the fame for payment of a Merk for 
ilk Laſt of Teind- Fiſhes that ſhould be taken 3 and this Tack bore only the 
Duty of 100 merks for all. This was Found no diminution, feing there wa 
no conſtant Rental Libelled, ever to have been of theſe Teind- Fiſhes, which had 
taken effe& z for this uncertainty of Duty in the firſt Tack, viJ- of a Merk 
for ilk Laſt that ſhould happen to be taken,was not ſuch adefinite ſpecial Ren- 
talled Duty, as might make it appear to be a diminution, when the Duty 
| ſhould be thereafter appointed to be 100 merks3 for it might happened, that 

there ſhould not have been one 100Laſt of Fiſhes taken,qzo caſ# it could notbea 
Diminution of the Rentalled Duty, ſeing there was no (pecial certain determi. 
nat Duty, for which the ſaids Fiſhes were Kentalled before 5 and the Tack 
being further quarrelled, becauſe the ſame wanted a ſufficient number of the 
Chapter preſcribed by the AR of Parliament, to the Biſhoprick of the Iſt, 
(whichis an un-printed AR) for one of the Chapter had not Subſcribed as 
Conſenter, but as a Witneſs, and ſome others were not of the Chapter, albeit 
they had Subſcribed as of the Chapter , for ſome others had ſerved the Cures 
and Charges of thoſe Kirks, the Miniſters whereof by the ſaid A of Parlia- 
ment were appointed to be of the Chapter, and theſe Conſenters had not ſerv- 
ed that Charge, and ſo were not to be reſpe&ed as of the Chapter. The Lords 
Aſſoilzies from this Reaſon, and Found that the Subſcription of that perſon 
as Witneſs, who was of the Chapter, was as ſufficient as if he had exprefly con- 
ſented; and alſo ſuſtained the conſent of the reſt, ſcing the Defenders offered 
to prove, that they were ever repute to be of the Chapter, and that they had 
thir many years by-paſt conſented to Tacks, and other Deeds done of the Bis 
ſhoprick, as theſe perſons who had the Charge of theſe Benefices, required by 
the Act of Parliament, and as of the Chapter of thatBiſhoprick ; and albeit 0» 
thers ſerved the Cure, yet ſcing the Purſuer offered not to prove, that others 
were provided to theſe Benefices, by lawful Proviſions, therefore the Excep- 
tion —_ the Reaſon was ſuſtained to maintain the Tacks. Ator, Start. Al 
ter. Nicolſon & WMowat. Gibſon Clerk, Vid. For this part of the conſent 12 Feb. 
1633. Forbes, & 19 Fuly 1625. Walwood. 


Naper contra Mr, John: Rollock, July 27. 1631, 
RT Naper Purſuing ReduGtion of a Horning Execute againſt him, at the 
inſtance ofa Woman called Lyell, to whom the ſaid Robert was bound 
in a Sumcontained in his Bond given to her, and whereto the ſaid Mr, Fob» 
was 
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was made Aﬀfigney, upon this Reaſon, becauſe the Letters of Horning were 
Raiſed and Execute at her inſtance, ſhe then having an Husband,and the Let- 
ters-not Rafled at his inſtance, nor the Charges Uſed and Execute at his in- 
ſtance; '*ThisR eaſon was found Relevant, and the Exception Repelled, bear- 
ing, that the Wife might ſeck her own proper Debt, juſtly pertaining to her 
ſef; without neceſſity to raiſe the Letters at the Husbands inſtance, ſeing the 
Hugband did never oppone thereto, fo long as they lived together : Likeas 
now the'Wife being dead, and the Husband being living, conſented to the 
Chargers Letters, and Denounciation fullowing upon the ſame,which was not 
reſpeged, * biit the Horning reduced for rhe Reaſon forefaid, 


Dowezlaſs contra Lawader, Novemb, 25,1631. 
N a Contra@& betwixt Robert Lawgder of Edringtoun, and Sir Fames Douglaſs, 
the ſaid Robert ſet a Tack of ſome Lands to Sir Fames, upon which Contra& 
he being Charged,to fulfil che Heads thereof, the (aid Robert Suſpends, Alledg- 
ing,that the Contra& was Conſigned ina Depofitars hands,to remain undeliver- 
ed,while Sir Fiuwes ſhould fulfil the Conditionsagreed, whereon he condeſcend- 
ed,and if he'didnot,the ContraQ to ceaſezand Sir Fames Dowglaſs having reco- 
yered the ſame,by ſome unorderly means, the Conditions not being keeped,no 
Execution ought to follow at his Inſtance thereon; which he offered to prove 
by the Depoficar,and other Tryſters betwixt the Parties, the time of the Con- 
trat : And the Charger Alledging, that this was only probable by Writ, or 
Oath of Party,ſeing the Alledgance tended to deſtroy the ContraR, which be- 
ing a mutual Contra, and now in his Poſſeſhon, could not be taken away by 
the Depoſitions of any perſons,except the Parties own Declaration,for the rea» 
ſon of Suſpenſion rending to deſtroy the Contract, could not otherways be 
Admiſſable,albeir ſometime the Depoſitars Oath might be taken, ro approve 
aSecurity before it was delivered, when the Party and Depofitar ate Purſued 
for Dehvery thereof; bur where the Writ is in the Parties own hands, and the 
Alledgance tends to deſtroy the ſame, it were an unheard of preparative to ad- 
mit chat manner of Probation to deſtroyic, Notwithſtanding whereof,the Lords 
Found ao neceſſity to Reſtrict the Probation to the Parties Oath, but Found, 
that azte omm4a,they would Examine the Depoſitar and Tryſters ex officio, and 
thereatter they would conſider of the Reaſon, Actor. Dunlop, Alter. Hay 
Clerk, Vid. Fanuary 22, 1624: Lermonth, and the caſes there, March 4, 
I621s Hay, 
R Mr William Oliphant contra E, Mariſhal, Novemb. 26, 1631, 
S Ky - Earl granting Bond to Mr, Wiliam,obliging him to Tafete him in ſome 
Oxen-gates ot bis Lands,of the Barony of $:#abrock, and to Subſcribe a 
Charter ot Feu-holding, tor a certain Duty therein mentioned,to be payed there- 
fore allanerly, which was alſo under Reverſton , and the Earl being Charged to 
give him ſuch a Feu Charter, and Suſpending upon production of a Feu Char- 
ter, bearing payment of the Feu Duty conveened on,. nomine feudifirme tantum 
pro omni alio onere,demandayvel ſervitio,quod de didtis terris exigi poterit, The 
Lords Found, that this Charter fatisfied not the Tenor of the Bond, becauſe the 
Charter bore not a Clauſe therein, cam molendinis & multuris, whereby it the 
lame had been inſert,the Receiver might be free of all Aftriction, and Thirlage 
of the Lands, Difponed to the Mila of that Barony, whereof the ſaids Lands 
Dilponed werea part: For the Lords Found, rhat the Bond being of this Tenor, 
obliging the maker thereot to Diſpone the Lands in Feu, to be holden of him 
for payment of a Feu-duty allanerly,albeit the Bond bove no more, neither made 
mention ofMiln norMulcures, but only proported the payment of the foreſaid Feu- 
duty therefore allanerly, ought to import Freedom and Liberation of the Feuar 
from all Thirlage of theſe Lands, to that Miln of the Barony, either already 
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\ made before the Bond,or to be madeany time after the fame, 4ad that;that word 
(allanerly) ought to produce that effec and therelore that the Charter. oughe 
to be made with that Glauſe foreſaid, which may Import the ſame'; Neither was 
it reſpected, what the Suſpender Alledged,that this Charter was conform to the; 
Bond in every Point,and that it was not now time to, Diſput, what that.Clauſs: 
anent the payment of the Feu-duty only, appointed to be payed,ſhould import, 
for ſeing the Charter bore that Clauſe, ir was free to him, to clajm the Exteng 
and Effect of that Clauſe, when any queſtion ſhould ariſe upon any Deed, cons, 
trair or different therefrom,which at this time was not proper to be Agitated,;not.: 
withſtanding whereof the Lords Found, that he ought to haye Liberation trom, 
all Thirlage,and that the Charter ought to bear,a Diſpoſition of theLands cam 
molendinis & multuris, albeit the Bond bore nothing of Thirlage, .Milas, nor 
Mulcures, but only that word, (alanerly) as ſaid is, ARor. Preſens.. Alter, Nj, 

colſon, Hay Clerk, Fid. Fuly 13,1632. E, Mortoun, and the Caſes there, 


L. Conheath contra L, Earlſtoun, Decemb, 6, 1631, ': : © 

Onheath being made Afſigney by KatharineGlendinning,to certainGoods ti; 
ken from her by Ear[/Fown,and Purſuing Ear{ſtoun for wrongous Intromiſe 
fion therewith, as is noted, Fuly26. 1631, The Defender Alledging;that the 
Cedeat was Rebel at theſame time of the making of thar 4flignation,and ſtood 
Rebel before the making thereof, and continued Kebel yet unrelaxed, ſo that 
the Affignation is null, ſpecially ſeing he has obtained the Gitt of her Eſchext; 
and Declarator thereupon, which muſt Liberat him,and preter him to the Aſlig+ 
ney. The Zords Found the Exception 8elevant,notwithſtanding the Afſignati- 
on bore,to be made for onerous Cauſes,and that the ſame was made, before the Gift 
of the Cedents Eſcheat was Diſponed, and before the Intenting of any Decla- 
rator thereupon; and albeit the Declatator thereon was recovered fince the Ins 
tenting of this Purſuic,at the Aſhigneys Inſtance, in reſpect whereof he Replyed, 
that the Exception ought to be Repelled, yer the Aſſigney before the Gift was 
oranted, was ever in bona fide to take this Aflignation,notwithſtanding of the 36 
bellion, which was never made publick, and whereof the 4ſſigney was probabs 
Iy ignorant « notwithſtanding whereof the Donatar was preferred, and the Ex- 
ception Suſtained, Partibus at illic comparentibus. Vid, ult Fanuary 1628. L, 
Clzeborn,and the Caſes there, Feb, 26,1633, L, Conheath. Decemb,18,1629. 

L. Capringtoun, Feb, 2,1632, Lindſay, March 8. 1631, Macdowgal, 


Grierſon contra Gordon of Troquhen, Decemb, 7, 1631, 
Na Redemption of Lands conform to a Reverſion, The Defender Alleds- 
| ing,that no Declarator could be granted, betore the Money, whereuponthe 
Lands wereRedeemable,with the 4nnualrent of all years fince the Confignation, 
| were Exhibite to be given unto the Defender, And the Purſuer Replying, that 
hecould not be compelled thereto, ſeing he had Configned the ſame according 
to his Reverſion,in a Reſponſal mans band, within the Paroch,as the Reverſion 
appointed, where it has ever fince remained, unuplitted by the Purſaer, and he 
has no power to compel the Depoſitar to Exhibite the ſame, The Lords Found, 
that-rhe Declarator of Redemption ſhould proceed, bur before Extracting of 
Sentence, the Money ſhould be Exhibit to be given up to the Detender, and 
therefore they ordained Letters tobe direct at the Purſuers Inſtance, and alſoat 
the Detenders,it he pleaſe to Charge the Depoſitar to Exhibite the ſame, to the 
effect toreſaid: But the Zorgs Fonnd the Purſuer was not aſtricted in any An- 
nualrent tor the Money fince the Confignation, ſeing it was never Alledged,thar 
the Purſuer had upliftedgthe ſame, or made any uſe thereof, bur that ir has lyen 

ſill in the Depoſitars hands ever ſince. Actor, MiSer, Alter: Gilmor, Hay Clerk, 
Vid. Fuly 25,1623, contra Fanvary 21,163 2s betwixt theſe ſame par» 

Lies, / | L, Citi 
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mn 4 HILL CIH hb contra Sanders, Fadem die, 7. . 
JN 2 Redemption, whereof the Reverſion was produced, brydledin the Date, 
*und'che Defender #lledgins,” thar no Proceſs could be' granted, while the 
ſame were diſcoveted, that he MN the Date, and whole Contenes thereof: 
Fad the Purſuer Replying,that the D&ender fhould Declare, if ke had any Dif 
chargethereot,and ſhould condeſcend on the Dare of the Diſcharge, which being 
done ſimul & ſemel,; hewas content thar the Date of his Reverfion ſhould be o- 
, a$ is uſually done in Improbitions, The Lords Found, that no Proceſs 
could be granted while the Date of the Reverſion were ſeen, ant that the De- 
fender could not be compelled to Declare, it he had 3 Diſcharge thereot,or con- 
deſcend on the Dare'thereot,bt that he might do the ſame, or not, as he himſelf 
leaſed; tor there was no more reaſon that the. Date of his Keverſion ſhould; be 
eeped ob(cure,northat'the Date of any othe: 'Obligation,or Writ, whereupon 
Actions are founded, ſhould be fo keeped, and the caſe of Improbation is nat a- 
like, where the Purſuercalls for the Defenders Writs ofttimes ad fundandams lin 
zem,and therefore there is required mutual condeſcending, Actor, Nicolſon, Ale 

cer, Stwart, Hay Clerk. Fid, Decemb,8, 1631, betwixt theſe parties, 


Scarlet contra Paterſon, Bodem dit, , + 314 487 
Elen Scarlet having Compryſed trom Fohn Partrſon, a Tenement,the Le- 
H gal whereof was expyred, before which Compry ſing, the Lands were bur- 
dened with an Annualrent, which exhauſted almoſt the yearly Profic of the Land; 
and Mails thereof:She,after Deceaſe ot her Debitor, and expyring of the Legal, 
Purſues the Son of | her Debitor, as behaving himtelf as Heir, to him, to make 
payment to her of the Sum, for which ſhe had Compryſed;. and he 4lledging, 
that by the forefaid Compryſing, ſhe muſt be repute {atisfied,and cannar return 
ro beck perſonal Execution for that Debt, whereot ſhe was ſatisfied by theCom- 
ryfing,the Legal whereof was expyred,and ſo ſhe was became Heretrix of the 
phy unteſs ſhe would Renunce,. and Refign her Compryfing and - Infeftment 
habili modo, And the Purſuer Replying that the Compryſing,cannar hinder the 
Creditot to ſeek payment, and to uſe all competent means to obtaip payment; 
beſides the Compryſing, ſeing the ſame is unprofitable to her;thraugh thebux+ 
dening of the (aid anterior Intettment of Annualrenr, and ſhe needs not Renunce 
theCompryſing,but being pay'd ſhe ſhallK&ennnce the ſame:And theDefender 
Duplying, that albeit the Annualrent ſhould exhauſt the whole Mails of the 
Land, (which' was not granted yet the HeretableRight thereof ſubfiſting inthe 
Compryſers perſon, was more worth than the whole Debt of the Compryfing; 
The Lords Found the Compryfing, although expired, hindred not theCom- 
pryſer to Purſue the Heir of hier Debitor tor that (ame Debtz and that not« 
withſtanding thereof, ſhe might obrain, and ſeek Action and Sentence againſt 
him therefore, to the efte&t ſhe might Compryle the Heirs Lands, and Poynd 
his Goods tor her ſatisfaRion ; But Found, that ſo long as the ſaid Compryling 
ſtood Unrenunced by the Purſuer, whatever Sentence ſhe ſhould recover Lovink 
the Heir,that ſhe ſhould not be heard rouſe any perſonal Execution thereupon, 
either of Caption, Watding, or Horning, but only Poynding of his Goods, or 
Appryſing of his Lands, as ſaid is, Actor, Cunninghameand Scot, Alter, Stuart 
and Primroſe, Scot Clerk, Yid, penult Fanuary «3 8, Meldrum, December 16; 
1632, Chiſholm: 273 
L. Cleiſh contra Sanders, December $, 1631, , _._ 
N the above-written Cauſe of the Laird ot Cleiſh, the Lords Suſtained the 
| Premonition, made by the Procurator,Conſtitute to that effed,albeirar that 
time of the uſing of the Order,the Procuratory was not Read and ſhown, withsy 
\Qut which had been done, the Defender Alledged, the Order could not be Found 
lawfully uſed, which was Repelled: leing now the Conſtituent affirmed the Pro- 
Gg88 3 curatory; 
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made, the Party enquired not for the Procuratory, nor de e 
have it Read : Item, a Serviceol oneas Heir to him, t0 whom 
was granted, beitig Deduced befote the Baillie of.che Regality. of Dumfermizy, 
was Suſtained, .atbeir it was not Retoured to the Chancellary, ſeing it was De- 
duced before the Baillie of the Regality of Damfermling, Who bas-their own 
©happel,and fo it wasnot neceſſary to be Retoured to the King's C | 
Partibus ut ſupra comparentibss, Vid. Febraary 7, 1628, Maxwel, Fal 2.1622, 
E,Thornidykes, NES | 
7) Grahame contra Stirling, . Decemb, 9, 1631, | 
TohnGrahame being Donacat to the Eſcheat of umquhile-Fohn Grabawe of Cal: 
'y, lendar,and atter general Declarator, pong alſo obtained-Sentence of ſpy. 
cial Declarator againſt Stirliyg,Relict of the ſaid umquhile Rebel, and her ſecond 
Spouſe for hisIntereſt,for certain particulars, for, which ſhe was conveened,as iq 
trometted with by her,after her Husbands Deceaſe, and which were referzedty 
her Oath, a0d whereupon ſhe was holden as conteſt upon her not compear 
after Citation, which Decreef being Suſpended, and crayed to be Reduced,be+ 
cauſe it was given againſt her ſhe then being dwelling out of the Countrey with 
her Husband and Family, «»ims remanendt,and the being only Cired firſt | 
ptincipal Suinmons upon threefcore days, referring it to her Oath, and by the 
ſecond Summons upon 15 dayes,by Warrandof the Lords Deliverance whets- 
by itcame never to her knowledge, ſhe therefore defired to be Reponed co the 
giving of her Oath - And-the-Donarar Replying, . that het abſence out of the 
Countrey could not excuſe her, (eing ſhe was Summoned upon 60 dayes fit 
dgd then-by - the Zorgs Neliverance on x5 dayes, conform to the PraQick 
Form of Citations, uſed 2gaiuſt all Parties out of the Countrey, 2gainſt which 
to Repone Parties, lt wereto invert the whole Order of Proceſs,and Parties Se 
cutities, The £3rdsnot the leſs Reponed the Woman to her Oath,zs if Decreet 
had not-been flven; & albeir ſhe was not preſent, they aligned a day to Exhibit 
het to give/herBath, & Declared what ſheDeponed, ſhould not work againſt the 
Husband, but againſt her ſelfand her Goods, in caſe ſhe ſurvived her H usband, 
and againſt the Husband after her Deceale, in caſe he ſurvived her, in ſo far x 
he ſhould be found to meddle with any thing pertaining to her, after her De. 
ceaſe,and wherein he ſhould be Dehitor to her,and no further z and if the P 
pleaſed to chooſe any other m2nner of Probation, rather than her Oath, The 
Lords granced the EleAion tothe Donarar, ro chooſe the ſame as he leaſed ig 
lis option. Actor, Nicolſon & Chaip, Alter, Stuart & Craig, Gibſen Clerk 


Bennet contra Benyet, December 10, 1631; 

Ohn Tarnbul of Barnhil having Woedlſet to Raguel Bennet, ſome Lands ins 
J der Reverfion, and within the ſpace of a year, or lels after the Date of this 
EpecBon,nay! Impignorat co the (aid Razael another peice Land, for C Sum 
lent ro the ſaid Fobn Turnbsl, conform to his Bond, granted thereon to the aid 
Ragoel; in which Bond, the ſaid Fohn Turnbul was obliged not to uſe any Qr 
der of Redemption, of the prior Wodler Land, by vertue of the faid Rever-' 
fion thereof, except he alſo Redeemed the other Land, Impignorat,4s ſaid is, 
and that no Redemprion or Order ſhould be lawful, except both the Lands were 
Redeemed fimul,and both the Sums Configned: The ſaid Fohn Tornbal uſes 20 
Order tor Redeeming of the (aid firſt Land, conform to the Reverfion granted 
thereon z, and. after the uling of the Order diverſe years, he makes Mr. jibiaw 
Beynet Afhgney to the ſaid Order and Reverſion, and Diſpones his Right to 
him, whereupon che Aſſigney Iatenting Declarator of Redemption upon that 
Order, The Defender compearing, proponed his Defence upon the ſaid Bond, 
Alledging the Order foreſaid not to be lawfu),iareſpeR of the foreſaid Provift- 
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on;contained in the ſaidBond, which he'Alledged,as it wonld have been compe. 
tent to have excladed the Cedent, who granted the Bond with theſaid Provi- 
ſion, if he were infiſting on that Order, ſoitbehoved to meet the Aſhgney made 
to that ſame Order: And the Purſuer Rep)ying, that this was a PaRtion, extra 
95 Reverſionis,done long after the Reverſion,and fo cannot be repute a part 
thereof,and which could not have been obtruded againſt the granter of the Bond, 
who in the uſing of the Order of Redemption, was obliged to nothing,but torhar 
which was within the body of his Reverfion, and which he has pundtually ful- 
filled 3 far leſs can ir be opponed againſt the Purſuer, who is Afﬀigney, and 
Singular Succeſſor, ſeing alſo his Author is Reſponſal to fulfil his Bond, The 
Lords Found, ſeing the Affigney who Parſued, Infiſted to have Declarator up» 
on that Order, which was uſed, not by himſelf, but by his Author, who granted 
the Bond excepted on, that therefore the ſame which might have been propon» 
ed againſt che uſer of the Order, was competent againſt the Aﬀigney thereto, 
for the Order being uſed by the Cedent, the Excipient quarrelled the Order, 
that that Ordercould not be Suſtained, who ever was the perſon uſer thereof, in 
which caſe the Purſuer Infiſting on that Order, he is not to be repute a Singular 
Succeflor;zwhereas if he as Affigney to the Reverſion, had uſed an Order at his 
own Inſtance, eo caſs the Bond would not have met him : Therefore the Lords 
Found, that betore any Sentence of Declarator ſhould be prononunced upon that 
Order, that the Redeemer by vertue thereof ſhould Confagn in the Clerks 
hands,to be givenup to the Defender, that Sumcontained in the ſaid laſt Bondy 
But they Suſtained the Order as lawful,and would-not put the Party to nſea- 
ny new Order of Redemption, the Sum being Configned. ARor. Mowat, Alters 
Taylor,Gibſon Clerk, Yid.Funt 25. 1643. The Lady Sinclar andthe caſes there, 
In this ſame Proceſs of Bennet againſt Benner, the Defender proponing another 
Exception on another Bogd,by which, he towhom the Reverſion is granted, 
after the Reverſion, granted him to havereceived 280 pounds from the Defen- 
der, and obliged him ro repay the ſame at Whitſunday 1618, otherwayes he Re» 
nuances the Reverſion,and the ſaid Sum not being payed,and the Order uſed by 
him,betfore the ſame Whitſunday Therefore as this would have Excluded the 
uſerof the Order, ſo ſhould ir exclude the Purſuer, inſiſting upon that Order : 
Likeas he Alledged,that by the Contract of Wodſet Lybelled,it was Provided, 
that no Redemption ſhould be uſed, while he were. Retounded of all his Coſts, 
Skaiths, and Expenſes, Deburſt by him,in Twr»buls default,and he had Deburſ- 
ed the Sum ot 280, pounds, Zrgo the ſame ſhould yer ar leaſt be repayed.: 
The Lords Found,that ſeing the Renunciation of the Reverſion was not Regiſtrar; 
conform to the AQ of Parliament, that the Alledgance thereupon could not be 
opponed againſt the Purſuer,who is a Singular Succefſor, albeit it might have 
militat againſt the Maker of the Bond: And alſo Repelled the other: Alledg- 
ance, ſeing the Sum of the Bond being borrowed Money, could notcome under 
the Clauſe of the Contra, anent the Expenſes, which was of another nature: 
And alſo Found, that it could not be Proponed againſt this Aſſigney, Partibes 


* ſupre, : F 
Laird of Whittingham contra Lady, December 13.1631, + 51 
& He L. Whittingham being Provided to the Fee of the Lands. of Whittigs 
, ghamzgafter the deceaſe of the Laird his Author, Purſuesthe Lady Reli& 
of his {ſaid Author for Contravention, ſhe being Charged and- Bound to-himin 
Law. borrows, upon this Deed, that after her Hugbands  deceaſe, ſhe had-Til- 
led a part of the Lands, wherein he was Infeft, as ſaid is. And'ſhe: Alled 10g, 
that that was no Deed whereupon Contravention could be. Inferred, Git 
there was no Violence qualified, to have been committed by. ber, ;'agd ths 
Tilling of that Land, wherein her Husbind died Poſleflor, and was in Poſſeſ- 
Gggg 4 ; fion 
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fion ever before,could not cauſe her to incur the pain of breach of Law-box. 
rows, ſpecially ſeing ſhe was Infeft in ConjunQ-Fee, in the Lands lybelleg, 
which lay iz confizio with that Piece thereof, which is Alledged to havebeen 
Tilled by her, and Alledged pertaining to the Purſuerz fo that there being ng 
Declarator, nor tryal taken, whether this Land pertained to the Purſuer, 
was comprehended in her Infeftment, before that was Declared, ſhe could ng 
be found to have Contraveened, by doing the Deed foreſaid. And the Purſy. 
er Replying, that the Tilling of the - Purfuers Ground was enough to infer 
Contravention, whereto ſhe had no Right, aibeit there was no Violence 
otherwiſe done by her, ſpecially ſcing after ſhe had tilled, the Purſuer hayi 
{owed the Land fo Tilled up by her, ſhe did thereafter ſow the Land oyer 
againz- and where ſhe Excepts upon her Infeftment of ConjunQ-fee, the ſame 
cannot furniſh her a Right to the Lands lybelled, becauſe her Inteftment can. 
not extend to the ſame, ſeing the Contra&t of Marriage , which is the Wax. 
rand of her Infeftment, Provides her to be Infeft in the Lands, at that time $« 
ia Aiker-dale, And true it is, that this Piece of theſe Lands, for tilling where, 
of this Contravention is craved, was not then, fet out in Aikers, but was 14. 
boured by the Lairds of Whittimgham at that time, and fince with their own 
Goods,and in Manfing, & another Part thereof was then ſet out in Aikers,which 
ſhe poſlefſes, as her Conjundt-fee, and cannot claim the other Fart of theſe 
Lands, ſpecially feing in this ſame Contra@of Marriage, her Husband isoblig. 
ed to: make her Conjun&4-fee Lands worth 18 Chalders Viduals and the fame 
are worth, and were then worth that yeavly Duty, by and befides this Piece 
Land naw Controverted. The Defender Duplymg, that herContract of Mar. 
riage muſt extend toall thir Lands lybelled, albeit the words thereof bear her 
to be appointed, To be Infeft in the ſaids Lawds, with this Adje&ion, vis, 
Preſently Set ont in Aikers, for this is no Taxative Clauſe, to reſtrid her 
Right to that Part thereof, which was then ſo Set -out in Aikers, and to & 
clude her from the reſt, if any was in Manfing, unſet out mn Aikers, ſeing ſheis 
appointed to be Infeft in- theſe Lands indefinitely and totally,anG is nor reſtrid. 
ed'to any Part thereof, by any limiting word,which would have been ſet down 
expreſly, if it had been ſo intended by ſome word, to import the ſame, as d- 
lanerly, or in ſo far as it was Set out is Aikers, and the Words adjeRted, are 
only Demonſtrative, and not ReſtriQtive, as the Purſuer would mean ; And 
further to-remove all Doubt, ſhe offers ro prove that all the Lands, and parti 
cularly this Parcel lybelled, wasSet out in Aikers, thetime of the ſaid'Contra& 
and ſo ſhe being to maintain her Infeftment and Contra# of Marriage, ought | 
to be preferred in Probation , and ſhe defires the Lords, in refpett there is no | 
Violence, arid that her Infeftment s now drawn in- queſtion, to grant Com- 
miſſion ro ſome of their Number to viſit this Ground, and to take fuch 
tent”Fryal, asthe verity may be known, and Reported'to/the Lords, beloreth 
Cauſe wereDecided; The Lords refuſed the Viſitation, and Found that they 
would prefentlyDecide this Caufe, and they Repetled the Exception-and' Du- 
ply, in reſpe& of the Reply, which they admitted to the Purſuers Probation 
for they ſuſtained the Deed of Contravention, albeit there wasno Violence 
lybelled, and Found theſe Words of the Contra@, viz. preſertly ſet owt in Ailers, 
notto be Demonſtrative, but to be Taxative, and toreftri& her Securitytoſo 
much of theſe Lands, as were ſet out in Aikers, and not to any further, And 
where the Lady Duplyed, that all was then ſet out in Aikers. The Lords pre- 
ferred the Purſaer Replyingthat a part thereof, was then in the Maſters hands 
laboured'in Manfing, Actor, Stwart & Craig. Alter, Nicolſon & Mowas. Gib- 
Fon Clerk. Fid. Feb, x: 1634. Myrrays : 

"0 | ' Doftor - 


a aw £4 ©at am _ cc coco cc oc oc©A coma uuwodocogo ot coco: oo. cc” .,cvo Gr or. £m ans on res wwwiiDvwmvog 


' The Deciſions of the Lords of Seſſion, 1631, 609 
 Dofttor Kincaid contra Alexander Aikenhead, Decem. 15, 1631. 
[| a Reduftion at the Doors Inſtance of a Decreet Arbitral, Pronounced 


betwixt them, by Mr. Thomas Sydſerff , and Mr. John Maxwell, upon this 
eaſon, that the ſame was ultra wires Compromiſſs, and that there was no Claims 
given ing for the Submiſſion was of all Controverſies, Queſtions, Sums of Mo« 
ney betwixt the Parties, and what either of them ſhould do to others there- 
afent 3 And the Judges hasDecerned the Door to Renounce a Bond of Five 
Hundred Merks, being an Heretable Bond owing to him, by the faid Alex- 
ander Aikenhead:and allo toRenounce an Heretable Infefrment ofan Annualrent 
of Fiftie pounds, which he had out of the ſaid Alexander his Land in Edins 
burgh, Redeemable for five hundereth pounds 3 which two particulars were ne> 
yer queſtioned betwixt the Parties, nor mentioned, eſpecially in the Submiſſi- 
on, neither can they be drawn under any word of the Submifhon, being of the 
Tenor foreſaid, The Defender Alledged; that the Decreet was goody not- 
withſtanding of the Reaſon, and notwitra viresz in reſpe& the Submiſſion gave 
them power to Decern anent all Queſtions, and Sums Controverted betwixt the 
Partics 3 So that albeit the Arbitrators had never taken in any Claims from the 
Parties, yet upon their own Conſcience, they might have Found, that any of 
the Parties ſhould pay to others ſuch Sums, as they ſhould think Reaſonable, 
that being within the power of the Submiſton3 and as they might do that, ſo 
they might very well Decern in place thereof, the one to quite an Heretable 
Right tothe other, in ſtead of payment of Moneys. And the Purſuer Replying, 
that albeit the Submiſſion gave the Judges Power to Decern Sums of Money, ay 
they ſhould find due in Reaſon, yet under that Clauſe they had no power to 
Decern uponHeretable Rights, which were neither Submitted, nor any Pres 
text or Claim made thereto by the Party, to whom the Judge has Decerned the 
Heretable Right to be Renounced. The Lords Affoilzied from the Reaſons of 
ReduRion,- and Found, albeit the Submiſſion was of the Tenor foreſaid, yet 
that the ſaids Judges had notDecerned {tra wires compromiſſt,albeit they hadDe- 
cerned upon the Heretable Securicies of Lands, as the ſame bears 3 but ſuſtain- 
ed the Decreet, and Found the not giving in of Claims, albeit it had been 
ſo.no cauſeto infringe the Decreet, Actor. Advocatus & HMowat, Alter. Stuart 
& Burnet, Gibſon Clerk. 


Lo. Loudoun contra L. Capringtoun, December 17. 1631, 
O, Londoun as Aſſigney to John Baird,towhom the L.Capringtoun had Set a 
8 Tack of his Coal-heugh of . for the ſpace of a year, for payment 
of Twelve Hundreth pounds yearly,and payment of ſome yearly Loads of Coals 
to his Houſe, Purſuing Aion of EjeRion of the faid John Baird, before the 
Expiring of the year of his Tacks And CapringtownAlledging,that this Cauſe was 
Preſcribed, this Aion not being Intented within three years, after the com- 
mitting of the Alledged Deed 3 And the Purſuer Keplying ; that the Cedent 
| had Debito temepore Intented AtQtion of Ejeftion, before the Baillie of KileSFuart, 
| wherein the Defender had Compeared by his Procurator, and produced Horn 
| ing, todebar the Purſuer ab agendo, which he referred to the Defenders Oath 
| now preſenty and the Defender Daplying, that the Reply was not Relevantly 
| qualified this way;to be proven by the DefendersOath; for nothing can inter» 
rupt Preſcriptiongbut a Summons and lawful Citation : forhis Compearance, to 
| debar the Purſuer by Horning, could be no Impedimient ; if the Party had 
been, or ſhould be Relaxt to quarrel the Citation, as not lawfully made, or 
to Improve the ſame, or to Alledge, that he was not ſubjeR to that Juriſdiftion, 
; to which be was Surmoned 3 ſo that to proveby his Oath, that his Procura- 
tor produced Horning againſt the Purſuer in that Cauſe, without ProduQti- 
onof the Proceſs, could be I. 95 the Purſuer ck 
| e 
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he referred to his Oathzthat the Cedent had Intented Action debitotempore,&e that 
he knew the Citation,and thereupon gave Direction to his Procurator to Coms 
pear in the Court, and produce Hornin againſt him, -which if he confeſs, was 
ſufficient to laterrupt Preſcription, howſoever now that Proceſs was miſcarrieg, 
and not extant. And in refpe& thereof he Anſwered, that he could never Im. 
prove that Citation, ſo acknowledged by himſelf: notwithſtanding of the which 
Anſwer and Reply, The Lords Found the Exception Relevant; .and that the 
Action was Preſcribed, and that the Interruption was net Relevantly qualified 
by the Parties Compearance, as ſaid is, albeit it were granted; ſeing neverthele 
thereof he might quarrel the Lawfulneſs , or Truth of the Execution 5 and 
therefore the Purluer paſſing from the Violent Action of the Ejection, he retrin- 
ched the ſame, tocrave Re-poſlicſſion of the Coal, and of the common and 
ordinary Profites thereof, and ſoughtno Violent Profites. And the Defender 
Alledging, that feing the EjeQion was Preſcribed, as is Found 3 therefore he 
could not ſeek to be Re-polleſt now, ſpecially there being five years expired 
fince the Alledged time of the Tack ofthe Coal, Setto the Purſuer,was runout, . 
ſo that wherethere was no Ejedtion, there could be no Re-poſleſſion, neither 
could there be any Profites ſought, where the Deed of Violent EjeQtion waz 
Preſcribed; but the moſt that the Tackſman could ſeekin Law, was the damn 
ſuſtained by the Purſuer for not bruiking, during the time of his Tack, And 
the Purſuer Replying, that albeit the Action for Ejection, was Preſcribed, yer 
this A Qion to be reſtored againſt the Deed unorderly donegand for the ordinar 
Profits, is not Preſcribed, albeit the Violent Profites cannot be ſought. The 
Lords Found wherethe Ejetion was Preſcribed, ſpecially after lo long a timg 
after the yearly Tack was out-rung that there could be no. Adtion, for r& 
ſtoring of the Purſuer, or his Cedent, tothe Poſlefſion of the Coal again, nei ' 
ther had he Action for the Profites g . But the Lords Found, that he had good 
Attion to Purſue for Damnage and Intereſt, ſuſtained by the Cedent, ſincethe 
time of his Diſ-poſlefſion, to. the time that the Tack was out-run; for the which 
Damnage they ſuſtained this ſame Purſuit , ſeing the Purſuer acclaimed the Proz 
fites, as the Damnageforeſaid, and which the Lords Found he might do, Acor, 
Nicolſon & Stuart, Alter. &4dwcatus & Cunningham. Gibſon Clerk, Vid, Fu 
26, 1631. Maxwel, | 


Auchterlonie contra Oliphant, Eodem die. 
Ne AuchterlonieleftTutorTeſtamentar toJohn Oliphant aPupil, by thePupils 
Father, Purſlues Zawrence Oliphant, who had Married the Bairns Mo 
ther, for delivery of the Pupill to himz And the Defender Alledging, that he 
was Tutor-Dative lawfully made, and gifted five years or thereby, before this 
Purſuit,& bad made faith,and found Caution,and was in poſſeſſion of the Bairn 
contorm thereto, and had ſenſyne adminiſtrat the Bairns affairs, ſo that the 
Purſuerceaſing to accept the officegor to adminiſtrat now by the ſpace of ſeven: 
years after the deceaſe of the Teſtator, he could not now be heard as Tutor to 
ſeek the Bairn, but he as Tutor-Dative ought to be preferred to him,and con 
tinue in his Poſſeſhonz the Lords notwithſtanding of the Ceſſation of the Tui 
tor Teſtamentar, during the foreſaid ſpace of 7 or $ years, and the Defenders 
Tutory Dative and Poſſeſſion, Repelled the Alledgance, and Found, that the: 
Pupill ſhould be delivered to the Tutor Teſtamentar, againſt whom they 
Found, that there was no Preſcription for his Ceſſation, - quis quamdix jperatur 
Tutor Teſtamentarius, non eſt locus Dativo,neque legittimo;, and the rather this was 
Found, and the Tutors Teſtamentars Ceſſation found excuſable, becauſe the. 
Minor 1n the mean time had no prejudice in his Perſons Lands, and Goods, 
and that his Mother was living, except within the ſpace of half an'year, before 
the Purſuer Intented this ARion 5 fo that ſhe having-the whole, or moſt port. 
bas O 


dy - 


' The Deciſions of the Lords of Seffion, 1632. 611 
of his Eſtate, and of her Motherly afteRion intertaining her Son, he ceaſed to 
trouble her while ſhe lived, and after her deceaſe he Intented this Action a- 
gainſt the Defender her Husband, Ar. Alter. Cheap. Hay Clerk. Vids 


6 July 1627. Campbell and the Caſes there, 22 Feb. 1628. Colquhoun, 29 June 
1632, Irwing. I5 July 1631, Grant, + 


| Meinzies of Caſtlehill contra L, Caſhogill, December 20. 1631. 

He deceaſ(t Meinzies of Caitlehill being Cautioner for Dow- 

glaſs of Caſhogill,and for hisrelief of the Sums payed by him as Cautio- 
ner, Compriſing CaſhogilsLands;after the ſaid Cautioner his deceaſe, his Heir 
Purſues the (aid Principal for payment of this Sum, and Annualrent thereof, 
ay and while the re-payment, and of all years fince his Fathers Deceaſe , and 
the Defender Alledging, that this Relief pertained not to the Heir ofthe Cau- 
tioner, ſcing it was ſought,not by vertue of the Compriſing Deduced by the 
Cautioner in hislifetime,but bya Perſonal Purſuitzat the inſtance of the Heir of 
the Cautioner;z whichRelict ſo ſought was not proper to him,but pertained to 
the Defunas Executors, who Purlued not therefore, The Lords Repelled this 
Alledgance, ſeing they Found this Detender,who was Debitor,could not com- 
petently propone the ſame, and the Executor diſtreſt him not; Likeasthe Heir 
offered Caution to warrand himfat the Executors hands,which the Lords Found 
ſufficient, Ator. Burnet, Alter. Scot Clerk. Vid, io July 1629. Wards 
law and the Caſes there. 18 March 1630, Hart, 


hor ( gever, but | ir, and which 
fell under the ſaid Diſpoſition, and which was mage by him to his own So | 
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Found, albeit the Debitor was not Rebel, nor yet that the Creditor Mr. 4x. 
drew Skeen had uſed any Diligence againſt him before this Diſpoſition, yet ſe. 
ing the Diſpoſition extended to all the Goods he had, and that the other Par. 
ty,to whom the Diſpoſition was made, copld not Alledge,nor Qualifie,that the 
{aid Debitor was anſwerable in Goods or Lands to pay the other Parties Deb, . 
beſide the Gear Diſponed, that they would only ſuſtain the ſaid Diſpoſition, 
to givethe Acquirer thereof preference pro tanto, in ſo faras be ſhould ſh-w the 
ſame to be acquired for 4 juſt and onerous Cauſez according whereto it was 
Found, ; that he ſhould be preferred to the other Creditor, and not for any fur- 
ther ; ſcing in the over-plus the Lords Found, that the other Creditor ought 
to be anſwered, and the ſaid Diſpoſition ought not to prejudge him therein : 
ſeing the ſame in the overplus was to be repute as a Donation,or a Deed done 
without competency of a juſt price, which in reaſon ought not to be permit- 
ted as lawfully done in prejudice of a lawful Creditor, by the Debitor, who 
was otherways unable to pay his Debt z in prejudice whereof he could not gift 
his Goods ir toturr, and thereby become irrefponſal in hurt of other Creditors, 
albeit not doing Diligence before that Donation : And the Lords Found, the 
onerous Cauſe tor which the Diſpoſition foreſaid was made, might be proven 
by the Acquirers own Oath 3 which the Lords Bound enough to prove, ſeing 
the Diſpotition it ſe]f proported to be made for Sums of Money, Ador. Baird, 
Alter. Burnet,, Scot Clerk. Yid. 22 January 1630. Hoppringle. 6 March 1632, 
L. Garthland, 2 Feb. 1632. Fack, 


E. Lauderdale contra L. Waterſtoun, Eodem die. 
N a Removing, the Defender defending with a Tack Set by the Earl's Author 
tothe Excipient's Father, to whom he is Heir, for Terms to run; and the 
Purſuer Replying, that his Father after this Tack had —_ a poſterior 
Tack, of ſhorter ſpace, and years of endurance, and for a leſs Duty, and which 
leſs Duty was ever ſince only payed. Likeas in the Purſuers Court, holden by 
his Baillie of thoſe Lands,the Defender hath Declared Judicially, that he bruik- 
ed by vertue of thislaſt Tack, and Renounced all other Tacks, as the A& of 
Court Subſcribed by the Clerk of Court bears, And the Defender Duplying, 
that the Alledged paying ofa leſs Duty, cannot be found any paſſing from the 
firſt Tack, which bore a greater Duty, ſeing he nor his Father never payed a 
greater Duty before the Alledged Setting of this poſterior Tack; fo that the 
paying of that Duty cannot beaſcribzd to this Alledged poſterior Tack, which 
they ever only payed before the ſaid Alledged poſterior Tack was in rerum na- 
tura ; for their Maſter who was Author to this Purſuer, was never in uſe to take 
any more from them than thisJeſs Duty. And further, this is not probable by 
' Witneſſes, but by Writ, or Oath of Party, totake away his Tack, which is 
perfeaed by way of Contra, and Subſcribed by both Parties 3 whereas his 
Alledged poſterior Minut is not a perfeRted Tack, but a Minut for a Tack, 
and is only Subſcribed by the Party Setter, and not by the Tacks-man, who 
Subſcribed the firſt Tack by way of ContraQ, and which poſterior Minut ne» 
ver camein the hands of thisExcipient or his Father, to whom itisAlledgedrobe 
Set, nor ever ſaw it, nor was it ever called in queſtion in the Fathers lifetime, 
Acquirer of theTack,albeit the priorTack was Set tothe Father & his Heirs, this 
Detender being his eldeſt Sonand Heir, to whorg the Right of that Tack could 
only belong;whereas thatAlledged ſecondTack,or Minut of Tack,wasconceived 
in favours of the ſaid DefunR, and a Son of the ſecond Marriage, whereby this 
Excipient could never have Right thereto, and ſo could not be accepted by 
him, and whereby it is altogether improbable that the Excipient in the Purſu- 
ers Court Renounced his prior Tack, and Declared that he bruiked by the 
faid laſt Tack, whereas per rerun naturam he could not bruik thereby, helidv- 
| | ing 
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ing no Right thereto, as ſaid is, and which cannot be taken away but by Writ, 
or Oath of Party 3 and as to the Confeſſion contained in the AR of Court, the 
famine being only Subſcribed by the Alledged Court-Clerk, and not by the 
Party, or a Nottar for him, cannot be of force to derogat to his prior Right, 
which cannot be taken away,but either by Oath of Party,or asgreat a ſolemni-« 
ty in Writ, as is the Writ, which is deſired to be everted thereby; notwith- 
ſtanding whereof che Exception was Repelled,and the Reply Found Relevant, 
and admitted to Probation. ARor, Stuart, Alter. Burnet, Scot Clerk. Vid. 21 
Decewbrr 1638. L. Craigmillar, 


Halibuyton contra Momeith, Fanuary 20. 1632, 

Ne Blair being Debitor to Williem Davidſon, in the Sum of 200 pounds, 
whereupon having ſerved Inhibition againſt Blair, both at the Croſs of 
Dalkeith, which is the Head Burgh of the Regality where the = Blair had a 
Tenement of Land and Houſes, and alſoat the Mercat Croſs of Edinburgh, be- 
ing the Head Burgh of the Sheriffdom, within the which the Debitor dwelt 
for the time; and this Tenement of Dalkeith being thereafter Compriſed by Fear: 
Haliburton, another of Blairs Creditors, after the [n!ibition, Monteith as Aſſigney 
to David/ons Right and Iahibitiong Purſues ReduCtion of that Comprifing and 
Infeftment, as done after Inhibition; Wherein the Lords ſuſtained Reduction 
at this Creditor and Aſhigneys inſtance, upon the ſaid fimple moveable Obliga- 
tion and Inhibition, albeit the Purſuer was not Infeft, nor had any real Right, 
and albeit it tended to Reducethe Infeftment and Compriſing in the Defenders 
perſon. And the Lords Found,upon another Alledgance, the Inhibirion null, 
becauſe the Tenement Compriſed lay within the Kegality of Dalkeith 3 and albeit 
the Inhibition was Execute at Dalkeith Croſs, yet the ſame was not Regiltrat in 
the Clerks Books of that Regality, as the Defender Alledged 1t ought to have 
been, and is provided by A@of Parliament 153r. And which AR, and the So- 
lemnities thereby appointed for Executions within Sheriffdoms, isrenewed and 
required within Stewartries and Regalities, by AC of Parliament 1597, And 
which the Lords Found ought to have been Regilſtratz neither Found they it 
enough that it was Execute there, not being Regiſtrat there 3 Neither was it 
ſufficient that the Purſuer Replyed, that it was Regiſtrat in the Sheriff-Court- 
Bouks of Edinburgh, within the which the Party Prohibite dwelt for the time, 
viz, within the Town of Edinburgh, ſeing he dwelt not then within the Re-» 
galircy 3 and contended, that the At of Parliament 1597, required no ſuch Re- 
piſtratiov, where the Parties dwelt not within the Kegalities 3 which Reply 
was not reſpected, but the Exception ſuſtained, and the Inhibition found null, 

Ator. Hart, Alter, Vid: 30 January 1629. Stirling, 


Greir ſon contra Gordon, January 21, 16323 
N a Redemption, whereof mention is made December 7. 1631. the Depoſi- 
tar being Charged, as was ordained and mentioned the day foreſaid, to ex- 
libite the Money Conſigned, by Letters under pain of Rebellion, and he not 
having obeyed, by Exhibiting the ſame, nor yet Suſpending. the Charge, the 
Party defiring the Lordsto dire Letters ſimply againſt him,to Denounce him 
and it being controverted, if ſuch Letters ſhould. be dire ſo ſummarly, the 
Depoſitar nat being Called in this Proceſs of Redemption, nor any Compear. 
ance made for him, but that it was called in doubtif Horning could ſo proceed, 
except that he had been conveened and purſued m ſome ordinar Aion for the 
Money, where it might be lawfully tryed if the Money was really Configned; 
and remained ſtill in his hand 3 for as the Inſtrument of the Alledged Conligna- 
tionithereof was not enough nor could not be found enough; it he beingpure! 
lued for the Money, denyed the Conſigning thereof, ſo it could not be Fund, 
| Hhhh 3 OI enough 
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enough now, he not being heard nor purſued 434 ordinaria, to be put to the 


Horn for theſame 3 Notwithſtanding whereof the Zords Found, that Letters 
of Horning ſhould be dire& to Denounce him, ſcing he Suſpended not the firſt 


Charge; albeit it was granted only incidenter againlt him in an Attion of Re. 


demption, wherein he wasnot called, nor was a Party. Vid. 14 January 1630, 
Lawrie. 
Helen Scarlet contra John Paterſon, January 25, 1632. 
Carlet Purſuing Paterſon, as Heir to his Father, by intromiſſion with his 
Fathers Heirſhip Goods, and ſo thereby Behaving himſelf as Heirto pay his 
Fathers Debts; he Compearing, and Proponing an Exception, that his Intro. 
miſſion was only by vertue of a Warrand of the Lords, directed at his inſtanc 
craving Inventar to be made, that the Goodsmight be made forth-coming to al 
Parties having iptereſt (and that his medling with the fame upon Inventar, a 
uſe is,ſhould not make him Heir) according whereunto Inventar was made by 
the- Judge and Clerk, to whom the Lords committed the ſame, and which 
Goods were yet extant in that ſame eſtate. And the Purſuer Replying, that the 
Detender had intrometted witha Bible,and an Hagbut and Sword,and a Cod,$& 
a Board-Cloth and Curtains of a Bed, and had uſed them on this manner, 
viz, by reading on the Bible, and retention in his Houſe of the Hagbut and 
Sword,. and by lying on the Cod, and hanging the Curtains about the Bed, and 
by ſpreading of the Cloth upon the Board; which particulars were not given 
up by the Defender, at the making ofthe Inventar, but were fraudulent]y left 
out thereof, at leaſt muſt be preſumed to have been done fraudulently, ſcing 
they are not in the Inventar, and the Defender having uſed them as faid is 
(whereby he cannot pretend ignorance) he muſt thereby be lyable as Heir, 
The Lords Found this Reply Relevant, albeit it was not Alledged,that the De- 
fender had Diſponed or Sold any of the foreſaid- particulars: And albeit the 
Party Alledged, that the retaining of the ſame, and uſing of the ſame, as was 
ualified, could not thereby infer him to be lyable to all his Fathers Creditors, 
eing the omiſfon to put them up in Inventar, might have proceeded from ej- 
ther his ignorance, or that the ſame were not then in his ſight, or that the 
Clerk might poſſibly have forgotten to Write them up3 and they were of ſo 
little avail, and of ſo ſmall importance, that thereby he cannot be made Heir, 
fpecially ſeing he offered to make them all forth-coming, and that they were 
Extant 1n as good eſtate as they were the time of the Inventarz which Duply 
was not ſuſtained, but they Found, that they would advert diligently to the 
Probation anent the Deeds of the Defenders Intromiſſion, and to the very par- 
ticulars which ſhould be proven to have been jntrometted with by him,and the 
manner thereof, and would thereafter conſider at the adviſing of the Proceſs, 
if thereby the Defender ſhould be found in reaſon lyable as Heir, or not, to 
which time the Zords ſuperceeded to declare,it he ſhg}l be thereby Heir,or not 
and what it ſhall import, AGor, Cunninghame, Alter, Stuart. Scot Clerk. Ji 
15 Fanuary 1630. Cleghorn, 


K aidiſlie contra Eawder of Whitſiaid, Eodeme die. 

He ſaid Zawder being conveened as Heir to his Father, for payment of 
| a Sum contained in his Fathers Bond, and for verifying'him to be Heir, 
a Decreet being produced, given at another Parties inſtance againſt the ſame 
Defender,being then Purſued as Heir to his Father; by the which Decreet he 1s 
Decerned as Heir to him, being found proven by produdtion of a Seafin given 
to him, as Heir to his Fatherz which Decreet proceeding upon the faid Pros 
bation, the Zords Found, proved this Party Heir in this Proceſs, and that there 


was no neceſlity to produce the Scafin,nor no other Writ, except the (aid _ 
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creet, to prove him Heir, ſolong as the ſaid Decreet ſtood unreduced :' albeit 
the Defender Alledged, that that Decreet was given againſt him, being abſent, 
and for not Compearance, and that detluFa in wno proce(iu non probant in alio, 
&: res inter alios Fudicata aliis non nocet, and that if the Party will produce the 
Seafin uſed in the other Proceſs, he will offer to improve the lame, for he Al- 
ledged, that there was never ſucha Seafinz which Alledgance was Repelled, 
io.xeſpect of the ſaid Decreety which behoved to prove, ay and while the ſame 
were Reduced, and the \manner whereby it was there found proven taken a» 
way. Actor, Hart. Alter, Burnet. Gib/db'Clerk. 7id. 26 Fannary 1631.L, Gad- 
girth, 11 June 1631, Tailzifer, 


Hamilton contra Dundonnald, Eodem die, . 
He Purſuer being Seaſed upon a Precept .of Clare-conſtat, expreſt in 
the Seafin, bearing to be granted to the Purſuer by the Maſter of 4- 
bercorn as Commiſſioner, and having power for that effe& by the Earl of A- 
bercorn his Brother 3 and the Defender Alledging, that no Proceſs ſhould be 
granted on that Seafin ſo proporting, while the Warrand thereof were pro- 
duced, ſeing it was but the aſſertion of a Nottar, which ought not to have 
Faith uninſtruced, no more than if any Stranger, not having Kight;had given 
ſuch a Precept. And the Purſuer Replying, that this Scatin, was ſufficient, 
without further produQton againſt this Defender, who was a.naked Tennent, 
having no Right at all; The Lords Found no Proceſs, while the Precept,and 
Commiſſion whereto the Seafin was relative, were produced. Gibſon Clerk: 
Kid. 27 January 1632. La. Montquhanie. | 
- La. eMontqubhanie contra Commiſtar of St, Andrews, Fannary 274 1632, 
He Lady Purſues theCommiſſar for payment of the Duties of the Lands 
| | wherein ſhe was [nfeft, and which were uplifted by him divers years. 
ſr.ce her Husbands deceaſezwherein ſhe produced only for her Title her Seafan, 
bearing to be pivel conform to her Contra of Marriage; againſt which the 
Commilſar,who was Infeft by a publick Infeftment, proceeding on a Compri- 
fing from ber ungquhile Husband, Alledged that the ſame wanted ari Adminicle, 
and being only afſertis Nottaril, that it proceeded on her Contra& of Marriage, 
could not be a Title to ſuſtain this Purſuit againſt him, except the Warrand 
thereof were produced, The Lords took the Purſuers Oath, if the Cantrat 
were in her hatids; which ſhe declared ſhe had not; and in reſpeR thereof,che 
Lords Found no neceſſity to produce the ContraQ,nor theAdminicle of the Sea- 
fin preſently,but ſuſtained the Seaſin for a Titlein this Purſuitzand ordained the 
Purſuer to prove her Reply cum proceſſs, that there was ſuch a ContraR as the 
Seaſin proported, which'wasthe Warrand of the Seafin, which. the Lords ad- 
mitted to be proven, and that the Proceſs ought not in the mean time to delay 
while that were proven, but Ordained the Cauſe to proceed. ARor, Nicolſor 


& Pitcairn. Alter. Stuart & Lermonth, Scot Clerk. Fide ſupre 25 January 
1632, 'Hamilion, 


Grant contra Grant, January 28. 1632. 


. z 


A Contravention being Purſued by him; to whom Caution of Law-borrows 
was found, againſt the Party who was bound, and found the Caution,up- 
this Deed of the break of Law-borrows, viz. becauſe the Defender. had ta- 
ken from the Purſiers Tennent (who occupyed his Lands Set to him by the 
Putſter for 4 yearly Duty; to be payed therefore ) two Horſes: . The Lords 
Found not this Deed committed againſt the Tennent;to be ſuch a FaQ, where» 
upon breach of Law-borrows; and Contravention might be ſought, at the jn- 
ance of the Tennents Maſter, ſeing neither was there any ſpecial Charge Exe» 
Ute by the Tennent; nor any Caution found, ſpecially ro that Tennent, net- 
Hhhbhq4s ther 
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ther was the Tennent Purſaer of this Aion of Contravention, to whom the 
wrong was alledged done, but only the Maſter ofthe Ground:for the Tennent 
had his own Aion unprejudged by this'Purſuit, or any thing following there« 
upon againſt the Party, for Spuilzie, or wrongous Intromithion with his Horſs 
es: And it wasnotqualified that the FaQ done to the Tennent had any relatis 
on to the Maſter, to whom the Law-borrows was found,or that the ſaid wrong 
was done, in regard of the Maſter,or for.that quarrel 3. but if it had been true, 
as it was alſo denyed by the Defender, yet it might have been done v 
ſome other reſpe&, and for ſome privgg& Queſtion betwixt the Defender and 
that Tennent, wherein the Maſter could have no intereſt. ſo that the Purſy- 
ernot qualifying how thatDegd Libelled did more particularly concern bimlelf, 
than by that reſpe&t ( vis. becauſe it was done to his Tennent.) The Lords 
Found, that they would not grant Contravention therefore, ſpecially ſeing the 
Tennents ſelf complained nor z neither was it reſpeRed, that the Purſuer Re- 
plyed upon the Tenor of the AR, which bore, That the Purſuer, his Men, Ten- 
wents, and Servants, ſhould be harmleſs in their Bodies, Lands,Goods and Gear, &c, 
ſeing that was only the common Style of Court in ſuch As, and the Tennent 
as ſaid is,complained not. AQor, Burnet. Alter. Gibſon. Hay Clerk. Yid. g Fe, 
1633. Lindſay. | 

Redick contra Maxwel of Logan, Fanuary uitimo 1632, 

" A Debitor being Incarcerat by Letters of Caption, at the Inſtance of the Aſ« 

ſigney,Conſtitute by theCreditor tothe Bond, Regiſtrat at theCreditorg 
Inſtance,atter the Regiſtration whereof, he having made this Aſfignation to this 
Purſuer,the Purſuer as Aſſigney having raiſed Letters of Horning; and Denuq« 
ced him, and thereafter by Caption, haying cauſed Incarcerat the Rebel, who: 
Eſcaping, the Magiſtrat being Conveened for the Debt, he Alledged, that no 
Proceſs ought to be granted, while the Aſfignation were produced, And the Pur- 
ſuer Replying, that he needed not produce the Afignation to this Defender 
now, who was not conveened Niſ ex ſue deliffo, for he was nor here in purſuing 
his Cauſe upon his Tirles,as if he were #n #ngreſ\s litis,where he mightbe urged, 
ro produce the ſame z but jt was enough to him to ſhow that his Debitor wasRe». 
bel, and that he was apprehended, and that the Detender is become lyableto, 
the Debt,for the Debitors eſcape: Notwithſtanding of the which Anſwer, the 
Lords Found no Proceſs while the Aſſignation were produced. Gibſon Clerk. . 


Ferguſon contra M®kenzie, Eodem die, 

4-2 Compryſers being Infeft in their Debitors Lands, and the Tennent 

who was Purſued by them both for the Duties thereof, Suſpending upon 
Double-poynding, wherein the two Compryſers being heard to Diſpute upon 
their Rights, Infetrments and Compryfings, and who of them ſhould be prefer- 
red to other, The Lora preferred the firſt Compryſer, albeit laſt Infeſt-by the 
Superior, to the laſt Compryſer, who was firſt Intefr, alchough he who was firſt 
Intefr, was by vertue of his Right in Poſſeſſion of the Landsin reſpe& not only 
he,who was laſt [nfett,was the firſtCompryſer, but alſo by reaſon that before this 


other Parties Compryſing was perfeRed, he had Charged the Superior to Iafeir 


him, and which Charges he had Suſpended, and thereby delayed the Chargers, 
and gave in themean timea yolunrar Charter to the poſterior Comp ſerwhich 
voluntar Deed done after the firſt Compryſers Diligence, & no Poſſeſhon obtain» 
ed thereon, The Lords Found, ought not to prejudge the prior Comprylers laws 
ful Diligence, but they drew back his ſaid poſterior lateftment,tothe crime of his 
ſaid prior Diligence,and preferred him therein to the other Party,Gibſon Clerk, 
Vid, Decemb, 1, 163%. L, Kilkeren, © K 
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Miller contra Nisbet & Lindſay, Eodem die, | 

NeMiller having obtainedSenrence againſt N3sbet his Father's ReliQ, as 
() Executrix to him, to pay a Sum owing to him by his Fathers Bond, and 
thereafter Arreſting in Gavin Lindſey's hand, a Sum adebted to his Father, atid 
Purſuing ro make it forthcoming, The Defender Alledging. that betore the Ar- 
reſtment,the Reli&t, Executrix forefaid;had recovered Sentence ?gainſt him,to 
pay to her the Sum; which Decreer, ſhealſo before the Arreſtment, Aſſigned to 
+ Creditor of her Husbands, and which Creditor alfo, intimat the Afighation 
to him before the Arreſtment, and ro which Afſigney he has payed the Debt. 
acclaimed from him, This Alledgance was Suſtained , albeit the payment was 
made,and the Diſcharge Reported after the ArreftmentIn reſpe& of the other 
Titles before the Arreftmnent, which were a Warrand to the payment thereof -. 
And the Lords Found-it not needful to the Party to Alledge, that he payedthe. 
whole Debt owing by him to the ſaid Aﬀigney,ro whom the PurfuerAlledged, 
that there was not ſo much owſng,as was owing by him to the DefunA, & there- 
fore that the ſuperplus ſhould be made forthcoming to him for his Debt, which 
was Found not neceſſary z for it was Found that the Aſſigney might Diſcharge 
the Debt for nothing, 1f he pleaſed, and that the Debitor was thereby Liberar, 
and thar the Purſuer,or any other of the DefunRs Creditors, had Action ſafe to 
them againſt the Executrix,and her Cautioner tound inthe Teſtament therea» 
nene,to Purſue them theretore; But that as the Executrix Diſcharge did Libe- 
rat the Debitor atterSentence,and chat ſhe remained thereafter comprtable; ſo her 
Affigneys Diſcharge did the ſame, without neceſſity to Alledge toral payment, 
ſeing the whole was totally Aſhigned,as ſaid is, Yid. March 8, 1632 L, Luſse 


| Fohnſton contra Howiſon, Eodem die, | 
Ant Fohnlonin the Contrat of Martiage of her Daughter with Robert Howt- 
ſon, Spoute ContraRted to her Daughter,being obliged to pay to Robert Howj- 
ſon elder, Father to the Husband,and to the faid Robert younger,the Husband, 
the Sum of a Thouſand Merks in Tocher,: ( for theſe were the words of the 
Contra& ) That ſhe was. obliged to pay it to Robert Howiſon elder, and to Robert 
Howiſon younger his Son, to the fees it might be imployed upon Land, or An- 
nualrent, to the ſaid Husband and Wife, and the longe# liver f them two, and 
the Bairns of that Marriage, with another Thouſand Merks to be payed by Ro- 
bert Howiſon elder, and added to the former Sum by him, the time of the paying 
of the [aid Tocher ;, And by a poſterior Clauſe of the Contra, of this Tenor, 
The [aid Robert elder,was obliged that after his Receipt of the ſaid Sum from the 
ſaid Janet, he ſhould imploy the ſame with his own other Sum, in manner fore- 
ſaid; Upon which Contra Robert Howiſen elder, having Charged her to pay, 
ſhe Suſpends, that ſhe had payed the ſame ta Robert younger, and/had Report- 
ed his Diſcharge; Which payment was really made in preſence ot Robert el- 
der, he then not opponing thererozand the Father opponing the Contra, b 
the meaning of the words whereof, itis evident, that the payment thoold be 
made to him, ſeing he is obliged to imploy it, ſo that the Sons Dilcharge 
could not free her, in reſpeR that he hasſpentit, whereas it ſhould have been 
imployed, The Lords Found'the Reaſon Relevant and Proven, and that the 
Payment made to the Son in preſence of the Father, who Opponed not againſt 
the Payment at the making thereof, as he might,if he had diſlallowed che ſame - 
to be as ſufficient, as it he had conſented expreſly rtherero, Hay Clerk, 


Bartilmo contra Haſſington, February 2. 1632, 
N a Contra of Marriage betwixt Euphem Haffingion and Patrick Bartilma, 
the Wife Diſpones her Goods and Debts, condeſcended on in the ContraR, 
to her (aid future Husband, to be wo by him' and her, and che longeſt _— 
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of them two, during their Lifetime, and after; their deceaſe to their Heirs, Ex. 
ecutors andAſſigneyes; and the Wife dieing,noBairos being begotten betwixt 
then being on Life, her Executors Purſues the Debitors of the Wite, Alligned, 
in the foreſaid ContraQ, for Payment thereof;z: whereig.the Huſband Compear. 
ing Alledged, that the Goods pertained to-him, in reſpe&t of the Dilpolitiag 
contained in the Contra 3 and the Purſuer Anſwering, that he could haveno 
Right, but to his own juſt, half thereof,-in reſpeR the Clauſe of the Contra, 
bore, the ſawe to. be diſponed to their Heivs ; which being, in the Plural Number, 
imports Diviſion betwixt the Huſband's Heirs, and the Wit's ; and the Hug- 
bandAnſwering, that the Clauſe muſt be Interpret only of the Husbands Heirs 
tanguamPerſone dignioris,and which agrees with theP raQiques of thisCountrey, 
evenas in Heretable Rights,andInfeftments granted tothe Husband and Wite1n 
Conjund-fee, or Liferent, and to their Heirs Heretably, there is no Diviſion 
bac caſu betwixt their Heirs, where they have no Bairnsz but the Fee only bes 
longs to the Husbands Heirs. , The Lords Found, +in reſpe@t ofthe forelaid Ten 
of of the Contra, that the. Husband ought to have his Liferent of the whole 
Goods contained in the Contratgwhich were extant the time of theWifes de- 
ceaſe, and that he had no Right to the Property, but only to the juſt equal half 
thereof, and thatthe other half pertained to the Wifes Executors and Heirs; for 
the Contract being of Goods and Gear, and Sumsof Money, and bearing the 
Word, ( their Heirs ) ought. not to be reſpected, asin Infettments of Heretable 
Rights, which by that Clauſe imports.no Diviſion, but pertains only to the 
lusbands Heirs, except it be more ſpecially Provided otherwiſe; for albeit the 
Husband, while the Wife lived, might have Aſſigned and Diſponed the whole 
Goods,yet after her deceaſe,he had no more Right than he had Provided himlelf 


unto, by the ſaid Contraſt, Hay Clerk, Yid. June 17. 1631, Chapman, and the 
other Caſes there, 


Lindſay contra Nibet, Eodem die: 

þ a ſpecial Declarator of Helen Nisbets Eſcheat, it was Alledged,that the par- 

ticular Goods Aſſigned by the Rebel, to David Ni:bet her Brother Deſer- 
der,could not come under this Declarator z becauſe the Affignation was made 
by her thereof, albeit after her Rebellion, yet before the General Declarator, 
which was lawful for him to accept. The Lords Repelled the Alledganceſeing 
the Aſſignation could not prejudge the King's Donatar, being made after R& 
bellion, albeit the Afſigney had not been a Conjunct Perſon, ſpecially feing 
there was no lawful, nor Onerous Cauſe qualified, which might ſuſtain: the 
Afſignation 3 for if it were ſuſtained, the King and his Donatar would ever 
be prejudged by ſuch Deeds, albeit no Creditor proponed the ſame, Yid. Feb. 
86. 1633, & Decem, 6. 1631. L, Conheath. 


Jack contra Gray, Eodeme die, 
Ne Gray having Compriſed James Liddels Houſe in Leith,and being Infeft 
thereupon,and Jack Son in Law to the ſaid James, having received a Dil- 
poſition of that Houſe from him, for ſatisfying of his Tocher, owing by her 
Contract of Marriage, and being alſo Infeft conform thereto, they contending 
for the Maills of the Houſe, Fack was preferred, albeit the Diſpoſition made to 
him,was Alledged to'be made by a Bankrupt,&- #nter Conjun#as Perſonas,and 
in meditatione fuge, & in montento fuge , the maker having fled to Berwick 
the morrow after the making thereof: And Gray had denounced the Landto 
be Compriſed, before he was Intefc on his Diſpoſition g Likeas he had ſerved 
Inhibition, and was Infeft, and had Arreſted the Duties of the Houſe, which 
Diligence ſo done, ought to give him preference; at leaſt to make him equal 
with the other Party, whois a Conjua& Perſon, and has only mh — _ 
un 
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luntar Right, without doiog of any Diligence at all, and was conſcious of the 
Bankrupis flights and there being alſo bur atew days betwixt his Infeftment, 
acquired on Diligence, and the other Parties voluntarly purchaſed, as ſaid js: 
notwithſtanding whereof Jack was preferred, in reſpet of his Infeftment, de- 

ing an an [)iſpoſition, made for a preceding lawful Onerous Cauſe y ſeing 
the faid Diſpolition preceeded any Diligence, done againſt the common Author 
by Gray for the Lords Found, it was lawful to a Juſt Creditor, to take either 
Payment, or lawful Security, in place of Payment of his true Debt, from any 
Perſon, albeit becoming Bankrupt, eiaz in ip/a fuga ; where there was no 
preceeding Inhibition, nor Diligence before the doing thereof, uſed by any 
Concreditor 3 and therefore Gray's Alledgance was Repelled, Vid. Jan, 17, 
1632. Mr, Andrew Skeen, and the Caſes there, 


Muirhead contra Lichton, Eodem die. : 

Ne Lichton Daughterto umquhile Lichtor,beingServed and RetouredHeir 
tohim, and as Heir obtaining Sentence, for Delivery of herFathers Writs, 
and*Evidents of his Lands to her; and another being Served and Retoured 
as Son and Heir to the DefunR, claiming the ſame, the Daughter craving pre- 
ference, in reſpeR of her Sentence 3 and that ſhe Alledged, that her Brother 
was dead before the Service, and his Alledged Service was Deduced only by 
a Procurator, whoſe Procuratory was only Subſcribed by a ſuppoſititious Per- 
ſon, who was not truly that Perſon, but called himſelf chat Man, The Lords 
notwithſtanding of the Decreet, Found, that if the Sons Procucators would 
offer to prove, that the Son was on Lite, the time of the Service ct him to be 
Heir, which was Deduced by an Alledged Procuratory, and not by, his own 
Perſonal Compearance, that they would prefer him, that being proven, and 
admitted the ſame to their Probation z and Found no neceſlity ro Reduce the 
Daughters Retour, or Decreetz but Found, that this Tryal ſhould be received 
12 this ſame place, without neceſſity of other Procefs,or of anyReduGion. Aor, 
Sandilands, Alter. Vid. 16. Feb, 1627. Lo. Colvil,and the Caſes there. 


Hume contra Hume, February 7 1632. +; .__._ 
Forge Hume being by ContraQt, obliged to pay to Samuel Hume, two thouſ. 
and Merks, and the Heir of Samxel having Charged one of the two 
Daughters of umquhile' George, as Heir to him, to pay the Sum z which be- 
ing Suſpended by that one Daughter, upon 'this Reaſon, what ſhe could not be 
lyable in the whole Sum, being only one of the two Daughters, and Heirs of 
the Party obliged ; and ſo could not beſubject, but in her equal half. And the 
Charger Replying, that ſhe had Succeeded to more through her. Fathers de- 
ceaſe, than would pay the Debt, The Lords Found, that in this Perſonal Pur 
ſuir, ſhe could only be lyable to pay her own half, and Found no Proceſs againſt 
her but for that half, the otherSiſter not being called z But the, Lords Found 
this Scruple occurring in their Conſideration, that if the other Siſter ſhould 
prove Bankrupt, and go to the Horn, for not payment of the other half, and 
bad Diſponed all ſhe had acquired by her Father, if eo caſ# the Creditor might 
retura to ſeek real Execation againſt that Part of the DefunRs Lands, bruiked 
by the other Siſter, who had payed her own Part, for her other Siſters Part, 
which ſundry of the Lords thought might be Found, ſeing the Creditor was 
not holden, to acknowledge any Diviſion of the Siſters, made among them ; and 
ſo long as any of them bruiked any of the DefunR's Lands, or Goods, it. behov- 
ed to belyable to his Debtz but this wasnot Decided, ſeing the ſame occurred 
not to be diſcuſſed. And further the Lords Found, that albeit there was a De- 
creet Arbitral,  betwixt theſe two deceaſt ContraQers, after the ſaid Contra, 
Which ane of the Parties had acknowledged, by payment of an yearly Dutig 
Liii 2 thereby 


620, The Deciſons of the Lords of Seſſion, 1622. 


thereby appointed, and ſo thereby the Decreet was Alledged to be Homologat, 
and that therefore the Heir of himy who had ſo Homologat it,could not oppgy 
any nullity againſt theDecreet, yet the Lords Found, that he might oppon a ny]. 
lity,ſeing that partial Homologation made as faid is,by anillative qualification, 
and not direftly done, nor bearing to be done,conform tothe ſaid Decreet,ang 
not offered to be proven ſpecifice to be ſodone,or offered to be proven by Writ 
or Oath, was not ſuſtained, as a Relevant Qualification of Homologation, ang 
the Allegeance founded thereupon was Repelled, Actor, Craig. Alter, Hephury, 
Gibſon Clerk. Vid. Feb. 15. 1634, Ore. March g. 1637. This Deciſion wg 
again Found betwixt L, Zawers and Dumbars, where the three Siſters being con. 
veened as Heirs, it was Found, that one could not be Decerned i» ſolidume for 
all 3 and that the Sentence could_not paſs againſt her, but for her own Part, a]. 
beit the Purſuer Replyed, that ſeing he offered to prove, that the one Siſter, 
againſt whom he in{iſted, had Succeeded to more than hisDebt acclaimed exten. 
ded tozwhich was not reſpeRted, but Found, that here they ſhould beDecerneg, 
for their own Proportions; but the Lords Reſerved to the Purluer his Attion, 
de novo again to purſue prot de jure, in caſe he were debarred from the effe$ 
ofhis Execution,againlt any of the reſt of theSiſters for their Parts,to purſue any 
of the reſt for the whole Debt, upon any ground competent in Law, which 
might produce that Action. Item, Vids July 3. 1632. Straiton, 


| Lookup contra Downie, Eodeme die, 
FT a Contra of Marriage betwixt Fokn Morton, and - L ookup his 
Spouſe, then a Widow, he being obliged to Infeft her in a Tenement 
of Land, and before this ContraQ, he being Debitor to Alexander Downie, ei. 


ther of the Parties having done all lawfulDiligence,to obtain the Right of this - 


Land, wherein they were equal in Diligence, except that the Defun& was De- 


bitor to Downie before the Contra, The Lords, notwithſtanding of his Pri- | 


ority, albeic that the Contratt bore, No Tocher to be given to the Husband, ne 
ther could any thing be ſhown in Writ, to Prove that he had received any 
thing, in Remuneration from the Wife , whereby it was Alledged, that ſhe 
ought only to be ReſpeRed, as another common Creditor , yet preferred herto 
the Right of the Land, by vertue of the ſaid Contra of Marriage. Actor, Gi. 
fon, Alter» Rollock, Scot Clerk. Yid. Fune 19. 1635. Walker. ; 


Laird Lagingion contra George Foulis, February 14. 1632; 
N a Contract of Partinary and Society, betwixt George Foulis , umquhile 
Mr. Robert Foulis,and Fohn Mair of Anniftoun, being all Ingadged in great 
Sums, for umquhile Thowas Fonlis; and for all their Relieffs, having acquir- 
ed from the ſaid Thomss, the Right of the Lead-mines,ay and while they were 
Payed by the ſaid ContraQ, The faids three Partners appoints Johns Muir to 
over-&e the Lead-mines, and Works thereof,and to attend the fame, that the 
Advantage thereof might go in Common to themall, for their Relieffy There- 
after by another ContraR, intended and drawn up in Form, betwixt Lawing- 
ton on the one Part, wherein theſe are made Contracers on the other Part, as 
a Party, the faid George Foulis, the ſaid John Muir, and the Bairns of rhe 
ſaid umquhile Mr; Robert Foulis, himſelf being dead, which Contra is only 
Subſcribed by Lamingtor, and the faid George Foylis, and the Bairns of the 
ſaid umqubile Mr Robert, and not by Muir of Arniſtoun, who is the Third 
Conjun@ Contracter,on the other fide; by which Contract Zewingtoun obliges 
him torelieve the faids Three ContraRers, of all the Debts foreſaid, wherein 
they were Ingadged, and whereof they were not Relieved,by theProhtes ofthe 
Mynes, the Compt of which Debts, and Relief, and Intromifſion was in that 
Contract, committed by the Parties to certain Friends choſen by them, and who 
| | 3 were 
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were appointed to hear the Compts of the Parties, and to end the ſame, betwixt 
and the diy fer down in the Contra, and the Intromiftion by the Contra, 
was Ordained to be tryed by Anniſtonn's own Oath, who had not Subſcribed 
the Contract, nor woule ſtand thereto and Zarrington having Charged George - 
Foxlis upon the Contra,andGeorge having intentedR eduction thereof, Becauſe 
it was a Contract, intended to be done by him, and his other two Partners, all 
making up but one Party Contracter on the other ſide, and AnniFoun, the 
Third Partner and Socius, and who was the only Perſon that could perfect the 
Contract, and had moſtIntereſt therein, ſeing he was ſole Intromettor, and that 
the Contract bore, The Intromiſſzon to be tryed by his Oath , had not Subſcribed 
but diſaflented, It could not be Obligator againſt him who had Subſcribed, 
ſeing without Anniſtoun it could not take effect,& in a Society all muſt Diffolve, 
elſe the Society remains, neither can one of the Partners obtrude another, upon 
the reſt: Attourgthat theFriends nominat to try & end theCompts,bertwixt and the 
time Preſcribed, had not done the ſame, which made the Contract become 
void. The Lords Found none of theſe Reaſons Relevant, but affoilzied fimply 
therefrom , and Found that the Contract ought to have effect againſt George 
Foulis for bis Part, albeit the other Partner ſhould never Subſcribe, ſing the 
Partinary might divide, the ſaid George being always firſt relieved by Laming- 

toun; and albeit the Friendsnominat had not ended theCompts,they Found that 


the Contract was not thereby Diſſolved, ARor. Nicolſon & Mowat, Alter. Ad- 
vocatus & Cymningham. Gibſon Clerk, 


Aiton contra Aiton, February 15, 1632. 

Argaret Aiton, as Appearand Heir of Line to umquhile Mr. Andrew Ai- 
ton of Kinglaſſie her Brother, Purſues Aiton, half Brother to 
the Defunct, for Exhibition of the Writs of the ſaids Lands of K ing/aſſze, where- 
inthe Defunct died Infeftz and the Defender Alledging, that ſhe had no Inter- 
eſt to Purſue this Cauſe, becauſe the Defunct before his deceaſe had, by aPro- 
curatory of Reſignation, whereupon Inſtruments of Reſignation were taken, 
in the Defuncts own Lifetime, Reſigned the faids Lands, for new Infeft- 
ment, to be taken to himſelf, and the Heirs Male to be gotten of his own Bos 
dy; which failzieing,to his Brother,and the Heirs of his own Body, and tothe 
other Perſons, Provided in the ſaid Procuratory of Reſignation, whereby the 
Purſuer was altogether ſecluded from that Succeſſion,and ſo ſhe could not call 
either for Delivery, or Exhibition of the Writs. The Lords Repelled the Al 
ledgance againſt the Exhibition,in reſpect no Infeftment, nor Real Right was 
exped in the Defuncts Lifetime, nor finceſyne, upon the ſaid Reſignation , ſo 
that this being an Act begun, but not conſummat, T he Lords Found the Heir of 
Lyne might crave Production of the Writs, that ſhe might Adviſe, if ſhe would 
enter Heir ſpecially in theſe Landsz.and after Production, the LordsReſerved 


this Exception upori the Reſignation to be Diſcuſled againſt the Delivery, 
AQor. Barclay. Alter, Gibſon Clerk, 


Kinnaird contra Teaman, February 17. 1632. | 

N a Contract of Marriage, betwixt umquhile David Yeaman, and Margaret 
Kinnaird,the ſaid David is obliged tolmploy two thouſand Merks received in 
Tocher,with otherThree thouſandMerks of his own, to his ſaid Spouſe in Life- 
rent, whereupon after his deceaſe hisExecutors beingChargedto imploy theSum 
at theRelictsInſtance, & to pay to her all the Annualrencs thereof, of all Terms 
fincethe Husbands deceaſe, which being Suſpended, that theſe Deeds were only 
Preſtable by the Heir,ſpecially anent the paying of Annualrent ſince the Hyſ- 
bands deceaſe, which they Alledged was not Preſtable by the Executors, but 
by the Heir of the Defunct : As alſo,that fince theContract,the Huſband had Ig- 
feft the Charger, in fome Tenements in Duzgce, the yearly Maills whereof 
| Iiiiz ſhould 
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ſhould be allowed to her pro tanto, in the firſt end ofthe Proviſion of that Con. 


tract, The Lords Found, the Executors of the Defunct Subject to the Creditor, 
as well as thz Heir, both topay the Annualrents, fiace the deceaſe of the 
Huſband, who was obliged, asalſo to imploy the Principal Sum z and that the 
Creditor might conveen therefore,cither the Heir, or Executors of the Defunct, 
and therefore, ſeing the Creditor, vis. the Relict, had choſen the Executor,, 
The Lords Found them lyable thereto,according tothe free Goods of the Teſte. 
ment, which was ſo Found, albeit the Executors were the Defuncts Bairns, and 
ſo who ought in Law to have not only the naked Office,as Strangers ,; Whoare 
Subject toCompt, and hasonly a naked Adminiſtration, but they being Bairng 
has alſo benefit by the Executory, and which they Alledged, ought not to be 
taken from them, by compelling them to pay Heretable Debts, which ſhould 
affect the Heir, and not to deprive them, not only of the Executry, but of all 
Bairns Part of Gear for theſe Heretable Debts, which nevertheleſs was Repel. 
led,ſeing theCreditors might ſeek either theHeir, or Executors, without Preju 
dice always to themyto ſeek theirRelieff therefore,againſt theHeir,pront deJuye 
And it beingControverted,if theExecutors ſhould ever be holden to Imploy the 
Money to the Relict again,how often it ſhould happen to belifted,as theRelict 
' Alledged, ought tobe found ſhould be done, The Lords Decided not this Poynt, 
but Ordained the Executors once to Imploy, and when the ſame ſhould ha 
pentobelifted, and that the Queſtion ſhould then ariſe,at the Relicts Inſtance, 
for the Imployment thereof, they ſhould then conſider thereof: whereby ic may 
appear, that if the Feeof the Money pertain to the Heir, and not to the Execy- 
tor, after the Liferentrix deceaſe, that eo caſ# the Re-imployment fhould fall 
upon the Heir, arid not upon the Executors. But the Zords Found, that t 
ought not to be burdened with the Annualrent for the broken Term, ſubſequent 
to the Defun&ts deceaſe; nor for an whole compleat year after that Term, ſe- 
ing that Space and Term was given tothe Executors, to gather in the Defunds 
Goods; for the which Space they were Found not ſubje& to pay any Annual- 
rents, Alſo the Lords allowed the yearly Rent of the Land, wherein cheWife 
was Infeft by her Huſband, to be 1n fatisfaQtion of the firſt end of this Imploy. 
ment now acclaimed pro tanto; albeit the ſame bore, Not to be granted to her for 
ſatisfafion, nor for the cauſe of this Contra ; But that the Charger Alledged, that 
the ſaid Infeftment was granted to her, conform to a Bond granted to her, by 
her Husband, for Infefting her therein, which made no Relation to the Con- 
traft; Likeas her Infeftment has no Relation thereto, and ſo the Contractought 
to have full effect, notwithſtanding of the Infeftment, which was Repelled: 
and the ſaid Infeftment, albeit depending on that poſterior Bond, was Found 
ought to ſatisfie the Contract pro tanto. Ator. Stuart & Gibſon, Alter. 

Hay Clerk. Yid. Feb. 24. 1632, betwixt theſe Parties. July 19, 1637: L. 
Smitoun. Decem, 7, 1627. Porteous and the Caſes there. bg 22, 1630. Salmond, 


Penult July 1630. L.Carnouſie, June 13. 1629. Inglis. Decem, 11, 1632. Shaw. 
March 20. 1630. White, 


L. Johnitoz contra Captain Johnſtor,, 21 Feb. 1632. 
| I a Removing,the Defender Alledging that he had a Sub-Tack of the Lands 
Libelled, Set to him by who was Liferent Rentaller, and who 
was yet living, and which Rental was Set to the Rentaller, his Heirs, Exc» 
cutors, and Afhigneys, and by vertue of the Sub-Tackin Poſſeſſion. The Pur« 
ſuer Replying, that the Rentaller before the Setting of this Sub. Tack, had Dil 
75020 chis Rental to the ſame Defender, by vertue of the which Diſpoſition 
e became in Poſſeſſion ofthe Lands,and was Poſleſſor thereof, and of thePro- 
fites and Outies,a whole year before he acquired the Sub-Tack, by the which 
Diſpoſition the Rental became extin& and null, and ſo can neither 5 aerad iz 
entaller, 
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Rentaller, nor-Acquirer of the Right thereof, and wer: mg the ſame be- 
ing null, there could no valid Sub-Tack be made thereafter, which could de- 

fend 3 even as afterthe Acquiring of an Infefrment of the Lands bf Ward- holds 

ing, whereby the benefit ot Recognition was Acquired tothe Superior,the Res» 

ceiver of the Ward-right could never thereafter take a Feu-Infettment, which 

could validly maintain him againſt the EERE And the Defender Daply- 

ing, that the Diſpoſition could not prejudge hir1 to take a Sub-Tack,after that 

he knew that the Diſpoſition would not be effeRual to him, ſpecially ſeing he 
clothes not himſelf with the Diſpoſition, but withthe Sub-Tack, and which he 
Alledges he might lawfully take, before ever he was called in queſtion for the 
Kight of theſe Lands, 'or that the nullity of the Rental was obtruded ; for be- 
fore the Rental was quarrelled as null, by reaſon of the Alledged Diſponing 
thereof, he might lawfully Renounce that Right, and takea better Right, viz, 
the Sub-Tack,and. which he having taken debito tewpore,as faid is, before any 
queſtion was moved for theſe Lands, the ſame ſhould defend him in this Judg- 
ment. poſſeſſor 5 and he cannot be fo ſummarly Removed, except the rental 
were Reduced for that cauſe. The. Lords Repelled the ſaid Alledgance and 
Duply, and admitted the Reply, to take away the Rental in this ſame Judge 
ment, without ReduQion gy for the Lords Found this Diſpolition made be. 
fore the Sub-Tack, albeit. notquarrelled before the'Sub-Tack, having taken 
effcR vy one years Poſſeſſion before the Sub» Tack, was ſufficient to make the 
Rental become null, and conſequently that the Rentaller could not validly 
Set thereafter aSub-Tack thereof. AQor, Stuart & Cunninghame, Alter, Ni- 
colſon 8& Burnet, Scot Clerk, Vid, 26 Feb, 1630, Lockhart and the Caſes there, 
Ub. January 1633.L, Cleghorn. 


Elizabeth Alexander contra Kinneir, Eodem die, 

N a Redud@tion of a Diſpoſition of a Liferent made by this Woman: Alex- 
|| ander to the Defender, upon this reaſon, becauſe the Woman the time of 
the making thereof, was then Furious and Diſtracted ofher Mind and Wit,and 
was done without an onerous cauſe, the circumſtances of her Fury being qua- 
lificd in the Summons, and offered to be proven by the Miniſters of D»ndee, 
and DoQtors of Medicine, and Apothecaries, and other honeſt Burgeſſes ofthat 
Town where the Woman then remained. This Reaſon ſo to be proven was 
Found Relevant, and ſuſtained at the Womans own inſtance, who was now 
Convaleſced, and recovered of that madneſs; albeit the Defender Alledged, 
that there ought to have preceeded a Precognition and Declarator of her Fu- 
ry, by thedetermination of an Afiſe, after tryal taken, and that it ought to 
have been ſo firſt found by an Affiſe, before this KeduQtion could be ſuſtain- 
ed, being of adargerous preparative, to Reduce lawful Deeds upon Alledg- 
ance of Fury, and to be proven by Witneſſes, which may offer occaſion to 0- 
thers to move the like AQions, and to prove the ſame after that manner z 
which Alledgance was Repelled : For the Lords Found, that the Party reco- 
vering, albeit no friend ſhould ſeek ProteGion of the perſon of the Furious, 
nor of her Goods the time that ſhe was diſeaſed 3 yet it were not juſt to deny 

that remeed to her ſelf, which her neareſt Agnat or Priend might have gotten 
of the Law, if they had ſought the ſame, and their omiſſion could not prejudge 
her therein. AGor. Burnet, Alter. Mowat, $cot Clerk. Fid. 26 Fuly i638 Loch, 


L. Jerriſwood contra L. Livingſton, Feb. 23, 1632. | 
| IN a Suſpenſion of a Decreet obtained by Ferriſwood againſt Livingſton, Tacks- 
man to him, of ſome Lands, pronounced by the Sheriff of Lanark, which 
was given, Decerning the Tacks-man to Remove, being conveened before the 
Sheriff by Jerriſwood, to find Caution to pay the Tack-Duty ofthe years by- 
Iiii4 gone 
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gone owing and in time to come, or elſe to Remove, and for not findine 
Caution, being Decerned to Removez in a Suſpenfion,the Decreet was foung 
null, becauſe the Zords Found, that inferior Judges were not competent Judgeg 
toſuch Aions, to Decern Tacks-men to Remove for not finding Caution, by 
that ſuch A&ions properly belonged to the Lords of Seſſion, and therefore 
Found the Decreet null, albeit the Charger produced an Inſtrument, where 
the Party Decerned, Renounced theTack and Right of the Lands, which was 
not reſpected, being done by one Nottar, under Inſtrument, ina matter of im. 
portance - But the Lord in this ſame Sufpenſion Ordained the Parties to Dif. 
pute anent the finding of Caution, if it were due tv be foundin this Pr 
ficklike as if Attion ab initio had been Intented before the Lords, to find this 
Caution, or to Remove, Aﬀtor, Alter. Miller, Scot Clerk. 


Biſhop of GaVoway contra his Vaſlals, Feb. 24.1632, 

N a Purſuit againſt certain V aſſals, holding their Lands in Feu, for payment 
[| of their Feu- Duties,which were craved by that Summons, both perſorali AF. 
oe, and alſo to hear the Ground Poynded therefore. And the Defenders Al. 
ledging, that their Rights of theſe Lands being real, and the Feu- Dutie, 
really ſubjeR to be payed out of the Ground, and for which the Ground 
might be Poynded by the Superior, The Vaſlals were not ſubjeR, neither 
could be conveened perſonaliter to pay the ſame, ſeing they were not perſs 
nally obliged thereto. This Alledgance was Repelled, and Proceſs and A& 
on alſo was ſuſtained againſt the Feuars, for Decerning of them perſonally to 
pay the ſame, and that Charges of Horning might as well paſs againſt then 
therefore perſonally, as Decreet to Poynd the Ground. Actor. Mowat. Alter, 
Gilmor, Gibſon Clerk. Vid. 29 March 1636. Elphingfton, | 


Kinnaird contra Teaman, Eodem die,mentioned 17 Feb. 1632, 

JT being Alledged by the Executors, that the DefunGt after the ContraQ had 

Infeft this Charger then his Wife in two Booths in Dyndee, the Rent whete. 
of muſt compenſe pro tanto, this Implement now craved, »and muſt- produce li- 
beration to the Executors of ſo much of this ContraR as the ſame extends to, 
and muſt be found fatiefation protarto: And the Charger Anſwering, that thit 
Infefrment cannot liberat any part of this Contract, becauſe the ſame depends 
upon a preceeding Bond granted by the Huſband after the Contract, whereby 
he was obliged to Infeft her therein for herlifetime, bearing, to be done by him 
for love and favour, and having norelation to the Contract, or that it was made 
for Implement thereof 3 and which Bond and Infeftment following thereon 
muſt be effectua] beſides, and by and attour the Contract, ſeing the Husband 
who might have given it, hath alſo given it, and bath not Revocked it before 
his death, and therefore is good in it ſelf. The Lords nevertheleſs of this Bond, 
which was the cauſe ofthe Infeftment, ſeing the ſame had no other cauſe there» 
in but the Huſbands love and favour, Found, albeit it was never Revocked,that 


the ſame ought to be underſtood to be done for ſatisfaction of the Contract of 
Marriage pro #anto, and thatſo much of the Imployment ought to be defalked, 
as correſpondent to the yearly Duty of the Booths,quia nemo preſuncitur donare 
one e# Debitor ; but this Caſe and Deciſion may have its own doubt and 
ple: for although Debitor non preſumitur donare, yet that holds in caſes 
where the Deed done, and that which is ſatisfied, hath no expreſs mention of 
any cauſe at all, in contemplation and reſpect whereof, it bears to be done,and 
wherethe fulfilling and ſatisfaction is indefinitly made, quo caſ# the fulfiller is 
| to bepreſumed, rather to have done it for his own liberation pf his preceeding 
Debt, than that he ſhould have given that, and remained ſtill Debitor but 
this preſumption ceaſes, where the fulfilling depends upon another cauſe, ex- 
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by him, who was obliged, and upon his obligation, whereby he hath 
pe Lraſlf 2o give that anne for love and favour, and whereby he 
hath not left place to preſume upon aDonation, or againſt the ſame,or toleave 
place to aſcribe thatto bis liberation, which himſelf hath ſpecifice cxpreſt, and 
aſcribed to his Donation; attour albeit he had not ſo expreſt the ſame , yet if. 
the Huſband be of a competent Subſtance, it may be in Law affirmed, that that 
Infeftment ſhould not be interpret to be done for Implement of his Contradt, 
which he hath not ſo Interpret himſelf; whereas it he had been of a mean E- 
fate, and. that he had not expreſt a ſpecial cauſe himſelf, eo caſs it might have 
tholled a more favourable conltrufion, viz. that it might have been aſcribed 
to the fulfilling of the Contra : As alſo in this caſe controverted, this De- 
cifion may be thought more hard, becauſe the Infeftment foreſaid, and Bond 
whereupon it proceeded, was conceived for Infefting of this Woman in Life- 
rent, and the ſpecial Bairns therein named, which were then procreat betwixt 
them Heretably (for this Woman was his ſecond Wife, and he had no Bairns 
of a prior Wife) for whoſe proviſion chiefly this Infeftment was expede 3 ſo 
that theſe Bairns being Heretably provided to theſe Booths, whether the Wife 
had her Liferent thereof or not, it was all alike to the Executors Charged? for 
if ſhe had not the ſame, the Bairns provided thereto will have the full Right 
thereof, both Liferent and Property 3 and as the Infeftment of Property would 
not exclude the Bairns provided thereto, to ſeek the Fee, of the Sums whereof 
now the Relitcraves the Liferent; and as if they were ſeeking the ſame,they 
would not be excluded from the Fee,by giving of that Infeftment,which would 
not be admitted againſt them, as any part of Implement of that ContraR protar. 
10, no more it ought tobe admitted againſt the Liferenter, for any part of li= 
beration of her Liferent ofthe whole ContraQ, yet it wasſo Decided, »t ſupra. 


Ult. February 1632. Gordon contra Corſin, 1632. 

Ary Gordon of Kinſtzir,asTutor-Dative to Anna Hathorn a Papill, Pur- 

ues Geil/s Corſar, Mother to the Bairn, and Hugh Kennedy her ſecond 
Spouſe, for delivery of the Bairn to him, to be educat by him as Tutor ; and 
the Mother Alledging,that ſhe ought to have the keeping and education of her 
own Bairn, ſcing ſhe was not rs 5 years of age, and of the Law being with- 
in Infancy, the Mother ſhould be preferred to the Tutor, both for that rea- 
ſon of Infancy, and for that natural affeion in-bred in the Mother, which will 
beget a more allowable care of the education of her own only Bairn,than can 
be preſumed in a Stranger : Likeas ſhe offered to entertain her gratis,without 
craving any ailowance therefore off the Pupill's Means 3 and this Tutor is ſuf- 
pitious to have the keeping of her, becauſe his Sonin Law is neareſt of Kin 
to ſucceed to her; notwithſtanding whereof the Lords preferred the Tutor to 
the Mother, in keeping the Bairn, becauſe the Mother was Married, and fo by 
the ſuperinducing of a Yitricws to the Bairn, ſhe was in poteſtate mariti her#(elf, 
and conſequently ſhe could not claim the charge of the Pupill, who was her ſelf 
under her Husbands Charge ; and alſo becauſe this her Husband had Compriſ- 
ed the Bairns Eſtate for Debt, whereto he was made Aſſigney by her Fathers 
Creditors, and alſo in reſpe& that the Tutor ſicklike offered, to entertain the 
Bairn on his own Charges, without ſeeking any allowance or defalcatioftof the 
BairnsMeansthereforezfor which reafons theTutor was preferred,albeit the Mo- 
ther Alledged, that ſuperindu&io Yitrici might well make the Mother fall from 
the Tutory, if ſhe had been Tutrix.Teſtamentar, but will notin Law make her 
to amit the Benefit given in Law to her, of educating her Daughter within the 
yearsof Infancy ; and ſeing in Law wwultum tribuitur arbitrio judicis, to eſfitnat 
ubi & apud quers Pupillas educari debeat, ſhe Alledged, that her Motherly affec= 
tion, and the Sex of the Pupill ſhould rather move the Judge to incline to the 
Kkkk Mother 
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Mother than to the other 3 and as to the Compriſing uſed by her Husbane, it 
is to be preſumed,that it is more probable and profitable, that that Right ſhould 
remain with her Husband, who may and will uſe the ſame to the good of the 
Bairns, than if it had been Deduced by the Creditors, who are meer Strangcrs, 
and are not to be preſumed to have carricd the like reſ pect to the Pupill; Not» 
withſtanding whereof the Tutor was preferred, as faid is, Actor, Gilmor, 
Alter. MHowat. Gibſon Clerk, 


Andrew Forſjth contra Durie, March 1. 1632. 

N a Removing from a Rigg of Land, as part and pertinent of two Aijkers of 
I {and in Dalkeith, wherein viz. the faids two Aikers, the Purſuer was Infeft, 
The Defender Alledging, that he was in Pofſefſion of the Rigg Libelled thir 
ten years bypaſt, without interruption peaceablyz and this Purluer cannot by 
vertue of this Title, which is acquired lately fince his Poſſeſſion, and only of 
two Aikers of Land,and not ofthis Rigg ſpecially,have intereſt ro Remove him 
upon this pretext, asthat the Rigg Libelled were part and pertinent of the ſaids 
two Aikers, ſeing he offered to prove that the ſaid Rigg lyes diſcontigue from 
the ſails two Aikers, nd there are other Lands, pertaming to other Heretors, 
interjected betwixt the ſame. And the Puruer Replying, that the diſconti. 
guity could not be Found Relevant, to make the K igg ceaſe to be pertinent of 
the ſaids two Aikers,ſcing albeit it might thereby appear not to be a part there- 
of, yet it remained a pertinent thereof ; for there'are many other Heretors, 
& PollcfTors of Aikers in Dalkeith, who have their Aikers lying in ſundry portions 
diſcontigue, as theſe Libelled doth 3 and he offers to prove, that the Purſuers 
Author hath been many years before the D« fenders Poſleſſion, in Poſleflion of 
the ſaid Rig Libelled, asa part and pertinent of the faids two Aikersz neither 
hath the Detender, nor is he able toſhew any Right or Title to the ſaid Rigg, 
The Lords Repelled the Exception, in reſpect of the Reply, which they ad- 
mitted to Probation, and Found that diſcontiguity made nut the Rigg to ceaſe 
to be part and pertinent of the (aids Aikers,ſpecially where there was no Right 
Alledged to the Rigg,in the perſon of the Excipient. Gibſon Clerk, 


Redicks contra Dalbatie, (March 6. 1632. 

N a Suſpenſion of a Decreet, for payment of the Duties of Lands, the Sus 
I ſpender being debarred by Horning, Execute againſt him at the Chargers ins 
ſtance, and his Cautioner in the Suſpenſton, deſiring to be admitted to produce 
the Suſpenſion, and to infift therein; and the Charger Renouncing all AQi- 
on againſt the Cautioner, Alledging him to be irreſponſal 3 and thereafter one 
Maxwell, who as Magiſtrat being Charged to take the Rebel, was Purſued 
AdTione Subſtdaria forthe Sum, he defiring to infiſt in the Suſpenſion as Party, 
whom the ſame concerned. 'The Lords Found, that neither the Cautioner, 
nor q* Magiſtrat conveened, could be heard to infiſt in this Suſpenſion, the 
Cauttbner therein being irreſponſal, except that a Cautioner were found good 
and reſponſal by the Party, or one of thoſe Compearing, to pay the Debt Li- 
belled, 1n caſe they. prevailed not in the Suſpenſion. Vid. 23 January 1629, 
Fairbairn. 

» Laird (arth-land contra Sir James Ker, Eodem die, 
'T Lord Jedburgh having bound himſelt to Diſpone an Annualrent out of 

his Land of to the Laird of Garthlands Son, Oy to the Lord 
Jeavnrgh,Redeemable upon twelve thouſand Merks,and accordingly having In- 
{ft him, and there being then a Back-Tack Set tothe Lo. Jedburgh of the Lands, 
for the yearly Dutie of twelve hundred and thirty Merks 3 upon this Right 
Garthland having Intented Action of Declarator, as is mentioned betwixt theſe 
Parties, Feb. 26. 1631. Sir Jawes Ker Compearing, Alledged this Right muy 
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Right made by a ConjunctPerſon,viz.theGuidfir to theOy, withouta cauſe one- 
rous,but only forLove &Favour, which ought not to be foundGood andLaw- 
full againſt him, who was a lawful Creditor to the Maſter of Fedbyrgh, to whom 
the Granter of this Infeftment is Father, and Retoured Heir, and who is Al- 
ledged expreſly to pay all his Sons Debts, for which this Excipient is bound, 
conform to a Contract betwixt them and for relieff whereof, he is Infeft be- 
fore the Purſuers Infeftment, albeit after the Bond granted to the Purſuer, 
and ſo that his Right being for cauſes onerous, and the Purſuers ex 1itulo lucra- 
zivo, he ought to be preferred, ſpecially ſeing the ſame is made to his own Oy, 
whoſe Mother is one of his Appearand Heirs, he having no other Bairns but 
her, and her Siſters; and fo being that Perſon who has acquired that Right, 
poſt contraFum debitum, and which therefore will make her lyable to the Cree 
ditor, if the Guidfir were dead 3 fo it ought now to have no force againſt the 
Creditors Rightz Moreover he Alledged,that this was an Oturary Kight,and fell 
under the Act of Par. 1597. Which prohibits to take more nor Ten for ilk 
Hundred ; for there is a Back-Tack Set for 1230 Merks, which is Thirty merks 
more than the Ordinary Annualrent of 120co Merks. Thir Alledgances were 
both Repelled, and the Purſuers Infeftment ſuſtained, albeit it JR been a 
meer Donation, depending upon a Bond prior to the Excipients Infeftment, 
ſceing}it was never Alledged, that the Granter of the Infeftment, the time of the 
making thereof, or fince, was become Bankrupt, and not ſolvendo; neither had 
the Excipient done Diligence againſt him, to diſcuſs him for his Debt z and ſo 
not being Bankrupt, but being able to pay all his Debts in Lands and Goods, 
he might lawfully ex cauſa ſimplicis donationis effeRually grant this Infefrment, 
albeit he was then debitor to his Creditors and the AR of Parliament 1597. 
anent Uſurie, was not found to Militat in this Caſe, which was not of Borrowe 
ing and Lending of Money, wherein the A prohibits to take more than Ten 
for the Hundred, and extends no wayes to this Caſe controverted, or the like, 
which concerns a free Donation, where the Parties may Contra, to make the 
Lands Redeemable , which is Gifted upon more or leſs Sums, as they agree to- 
gether, then aseffeirsto the Duty of the Land, contained in the Back-Tack; 
and the over-plus alſo being but Threttie Merks,and ſo being of ſo mean a quan- 
tity, could not make the whole Intefttment null. Partibus ut ibic Comparentibue, 
and the Advocat for the Excipient. Fid. Feb, 26. 1631, Betwixt theſe ſame 
Parties. Feb,16. 1628. Kilgour, Jan.17. 1632, Skeen, Novem. 29.1629. Paterſon. 


La, LawriFosn contra her Tennents, Fodem die, 
N a Removing, the Detender Alledging, that he was Subtennent to _ 
] who was Tackſman of the Lands,and whoſe Tack, albeit it was Expired the 
time of the Warning, yet he bruiking ſtill per #acitam Relocationem,it muſt De- 
fendthisDetender,his Subtennent,ay & while theTackſman wereWarned, This 
Exception was Repelled, & found there was no neceflity to Warn the Tack(- 
man, whoſe Right was expired before the Warning, ſeing tacita Relocatio was 
Found could avail ro none, but to the actual Poſleſſor, and he not being natural» 
ly in Poſſeſſion of the Land, albeit he Alledges, he bruiked by his Sub-Ten- 
nent, whoſe Poſſeſſion he Alledged to behis Poſſeſſion, ſeing 5s pofſidet cujus 
nomine poſidetur;, which was Repelled by the Lords : Bur the Detender, who 
was Warned, bahg only natural Poſleſſor, and having alſo payed of before Du- 
ty for the Lands to the Purſuerz The Lords Found, there was no neceffity,to 
acknowledge any tacit Relocation in the Perſon of the Tackſ-man,whoſe Right 
ex, and he not in Poſſeſſion, and ſo that he needed not ro be Warned, 
AQor, Nicolſon, Alter. Stuart. Gibſon Clerk. Yid, Det, 2, 1628,L Fohnſton, 
Dickſon contra Scot, March 7,1632, _ Wor 
I 2ReduRion upon a reaſon of Inhibition, the Defender Alledging the 
Inhibirion to be null, becauſe being Execute within the Sheriffdom of Ber- 
| Kkkk 2 wick, 
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wick,it was not Execute atthe Mercat-Croſs of Greenlaw,but only at Dance, Al 
beit by 4& of Parliament it is Appointed, that all fuchExecutions and Hornin 
ſhould be Execute at Greenlaw, which is Declared the Head- Burgh ot the She. 
riffdom by that 4, and all Executions otherwayes made, are Declared ny[[, 
This Alledgance was Repelled, and the Inhibition Suſtained, in reſpeR ot the 
Conſuetude, and uſe to Execute at Dwnce, notwithſtanding of that A#, ang 
thatthe .A# is not in obſervance, and that it is but a particular privat 4#, nor 
Printed,and ſo not Publick and known to the Leidges, but contained in a Rati. 
fication ot an Intefrment of ſome Lands, granted to the Earl of Dumbar, wherein 
Greenlaw is Erected the Head- Burgh, with the Declaration foreſaid,and which 
is Ratified in Parliament,and ſo is but a privat A#, not keeped, nor known in 
the Countrey, nor Printed, or Publiſhed, and this was done without any Pro. 
bation, Gibſon Clerk, Vid, Fune 16, 1626, Pryor of St, Bathans, | 


Loean of Balvie contra L, of Laſs, March 8, 1632, 

N a Suſpenſion of Charges, Execute againſt Archibald Thomſon, who was 
| Czutioner tothe Laird of Leſs, tor Relieving of the Lands of Balvie, of all 
Burden which might affe@& theſe Lands, the ſame being ſold by Zogan of 3il- 
vie to the L, Zuſs, anday and while the payment of the remanent of the price 
thereof by the Laird of Luſs z The ſaid Archibald was Caurtioner,to the effe 
foreſaidzand the Laird Lnſs being Diſtreſt, by a Sentence recovered for Poynd- 
ing of the Ground for an Annualrent, wherein the Creditor was Infeft out of 
the ſaids Lands by Balvie; and the ſaid £4rchibald being Charged, to Relieve 
the ſaids Lands ot that Burden,who Suſpended upon this Reaſon, that he ought 
to Relieve him only in (o far as he was Diſtreſt traly for the ſaid Annualrent, 
and for no more than he has payed to the Annualrentar for his Right, and the 
other Anſwering, that albeit he had Acquired that Right grat#s trom the Par. 
ty, to whom it was truly adebted, he ought either to be Relieyed of the whole, 
for the which the Land might be lawfully Burdened by that Right, or elſethe 
Party ought to ſhow how he might be tred legally thereof 3 and ir is unjuſt 
and unreaſonable, to Reſtrict the Warrandice to that which he payed for that 
Right; for the Party might have quited the ſame tor nought, or for leſs or more, 
as they agreed 5 Notwithſtanding whereof, the Zords Found, that the Suſpender 
was only holden to pay for the Reliet of the ſaid Diſtreſs, ſo much as was payed 
by the Charger, for the Acquiring of the Right of the ſaid Annualrent, the 
quantity whereof was Found Probable by the Chargers own Oathzand this was 
therather done, becauſe Balvie, for whom Archibald Thomſon was Cautioner, 
was a Poor Aged Diſtreſſed Perſon, and Reduced to great neceſſity,and theres 
fore the Diſtreſs and Warrandice was ſo Retriached. AQor, Nicolſon & Bird, 
Alter, Craig, Gibſon Clerk, Vid, Fuly 23.1633, L. Aberzeldie, Fuly 1.1634, 
Glendinning, Fanuary ult, 1632, Miller, , 

1 Ls Eudqnhern contra LyHaddo, eHarch to. 16372. 

'F% Lady Haddo having Confirmed her Hufbands Teſtament in 4pryh, 

after her Huſbands deceafe, whodied in Ogober preceeding; and where- 
in. he left his Bairn, beiag then im his Mothers womb,now this Party, who was 
his only Bairn, his Executor; and ſhe havingobrained a FaQtory of the Baits 
Tutor, afterthe years of Tutory, there were Actions hinc inde intented berwixt 
them for Tutor Compts, Direfa & contraria twtels, in diſcuffing of the Arti 
cles whereof there was an Article,by the which the Lady and L»dqubarn ber is 
cond Huſband were Charged to Compt, for the Goods contained in the Cori- 
firmed Teſtament, given up by her telf, and Intromerted with by her 3 and for 
the Pricesof the Corns, pertaining toherHusband, of theLands,which then athis 
deceaſe, '4iz. in OFober, he had in_ Manfing, and. tbe Increaſe thereof, as the 
ſame was given up by her: whereanentſhe Anſwering, that albeit ſhe ry 
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fame up, yet ſeing the Commillar of Cberdeen, and all the other Commiſlars 
of Scot/and, in the Confirmation of Teſtaments, has a common Eſtimation of the 
Increaſe 3 and that the Prices were given up probably by her, as ſhe eſteemed 
the ſame, yet of no Reaſon ought ſhe to be Burdened with more quantity nor 
the Corns truly did extend to, nor with other Prices than they gave, and were 


- fold for, ſpecially ſeing at the time of the Confirmation ſhe made Proteſtation, 


UMI 


that ſhe ihould be no further obliged than as ſaid is, albeit the ſame was Cone 
Grmed at the Rate forſaid : And alſo that after the Confirmation the ſame were 
Appriled by Un»ſuſpeRted Perſons, for a lefs Price and Quantity, for which ſhe 
was content to be an{werablez and asthe Bairn ſhould want nothing of hisown, 
ſoit were againſt E-quity,to lay more on her nor ſhe got; it being unprobable, 
that ſhe would not make the beſt uſe of the Corns,and others, to the uſe of her 
own only Bairn. The Lords Found, that notwithſtanding of the Proteſtation 
tore{aid, made by the Relt3, and the Apprylſing of the Goods and Corns there- 
afterz yet that ſh- ſhould be anſwerable, both tor the Prices of the Corns, and 
Good-,as they are given up by herſelf inTeſtament, without reſpect to thePrices 
of the Compriſers, ſpecially rhe Alledged Compriling in May, which ought to 
have no reſpect for the Goods, viz, Oxen, Kine,and other Beſtial, which then 
were at the worſt eſtate, viz. after Beer-ſeed , whereas the Defunct died in 
Ogober , at which time the Goods were at the beſt; and ſo the Pricesgiven up 
were Found to Oblige the up Giver thereto, [texs, the Relict Defending her (elf 
with a Decrcet of Exoneration, wherein the Commitlars had Found her Super- 
expended in eight hundred Pound, more nor the whole free Gear of the Teſta- 
ment. The Lords Found not this ſufficient, ſeing it was General, and bore not 
the particular Debts payed by ber, wherein ſhe was ſuper-expended, nor the Initrui- 
ons of the Particulars 3 therefore Ordained her toqualifie the fame in this Place g 
and ſhe Alledging, that ſhe had produced all her Inſtructions, and Diſcharges 
before the Commiſlars, in that Proceſs of Exqneration, and that the Commillar, 
nor his Clerk would never givethem up again 3 Likens it is the cuſtom of all 
the Commillars of Scotland, to keopthe Inſtruftions for the Warrand of their 
Sentence, and never to give them up again, and both the Commiſſar and his 
Clerk being dead, the Party ought not now to be prejudged thereby, ſeing his 
Sentence muſt put her in t#to, which it 1s probable the Commiſlar would never 
have pronounced, nor no publick Judge in his Office, without clear Probation. 
The Loyds Found, that they would try, if there was ſuch a Cuſtom, and con- 


ſider thereof thereafter, Actor, Advocatws, Nicolſon & Mowat. Alter, Stuart. 
Gibſon Clerk, 


eAhannay of Kirk-dale contra Aiton, March 13. 1632, 
N an Aion tor payment-of Duties of Lands, the Defender Defending bim=- 
ſelf with a Rental Set by the Tewrrof Wigtoun, to his Father and his Heirs 
Heretably, ad perpetuam remanentiam ( for this was the Tenor of the Rental) 
and that he was Heir to his Father, and fo it ought to Defend him,during his 
Lifetimezand the Purſuercontendinggthat the Rental ought not to Defend him 
after the deceale ofthe firſt Receiver, albeit it bore that Word of the Renrallers 
Heir except that he might prove by Authentick Probation, that the Cuſtom of 
theTown of Wigtown is ſo,that R entalsſo Set,are effectual to the Receivers Heirs, 
for his Lifetime 3 and that that Cuſtom has been allowed to the Heir ſo to bruik. 
The Lords ſaſtained' the Exception, and: Found, that the KentaFSer to a Ren- 
taller and his Heirs,ought to maintain the firſt Heir of the Rentaller,during his 
Lifetime 3 andthat there: wasno necellity ro Alledge orProve any ſuch Cuſtom, 
# was:Replyedion 3 But ſuſtained the Exception without that Alledgance, and 
Found, that they would obſerve this Ip thereafter, when the like Queſt 
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on accurresz But albeit it was ſo here Found, yet the Exception of the Tenox 
of Rentals may furniſh cauſe of Scruple 3 for if any Heretor ſhould re. 
ceive a Perſon and his Heirs, Rentallers to the Setter Perſonally, not Proport. 
ing, that they are admitted to the Setter, and his Heirs, it may appear eo caſu, 
that then the Heirs of the Rentallers ſhould not bruik longer than that Serters 
Life 3 for albeit the Rentallers Heirs be mentioned, yet that may be conſtruct. 
ed, that they ſhould bruik, incaſe the Rentallersſelf ſhould die before the Sets 
ter, ſo that thir Conſiderations, and the like, will depend much upon the Ten. 
or and Conception of Clauſes in Rentalls. Actor, Gilmor, Alter, Hepburn, Gig. 
ſon Clerk. Vid. March 15, 1631. E., Galloway. 


Relid of Yeitch of Dawick contra March 15.1632, 
He Reli& of Yeitch of Dawick Purſuing upon her Service to her Terce 
the Incromettors with the Duties of the Lands, tor payment of the third 
of the Duty to her, It being Alledged, that ſhe could have no ARion theretore 
upon the Service, uſed tor her Title, except ſhe had been particularly Kenned 
to the Terce,and the Inſtrument of Kenning ſhown and produced, without which 
no Proceſs ought to be granted upon the Service, The Zords Repelled the Al. 
ledgance, and Suſtained the Proceſs upon the Title of the Service produced, 
and Found the Kenning not neceſlar in this Action, which was Purſued tor pay. 
ment of the third part of the Duties, payable for the Land z, Whereas it the 
A&ion had been real, as in Removing, or tor apprehending Poſlefſicn of the 
Ground, The Lords eo caſu would have Found neceſſity tor an Inſtrument of 


Kenning, Actor, Craig, Alter. Gibſon Clerk. id. March 18.1630, Lo, Maxpl, 


contra Eodem dit, 
N anEje&Rion wherein anException being admitted ofa voluntarRemoving, 
and Found probable by W irneſſes, at the Term ot Probation, a Witneſs 
being proguced at the tourth Term atter Caption, andir being ObjeRed, that 
he was not a Competent Witneſs, being Tennent to Robert Gibſon, which 24 
bert had Ser the Lands Lybelled, tor which Eje&ion' was Purſued to the De- 
fender, who Entred by his Setting, as Tennent to him, and ſowho in Law ws 
thereby obliged to warrand theſe Defenders trom this Aion of Eje@ion y and 
it being Anſwered, that the Witneſs was become Robert Gibſons Tennent in 
other Lands than the Lands Lybelled,and that only fince the laſt Term of Cap- 
tion, and had a three years Tack ot him,ſo that he was not Tennent Remoye- 
ablezand albeit he were, yet not being Declineable, but who might have been 2 
lawful Witneſs, when he was firſt Summoned, and all the Terms fince his now 
becoming Tennent ought not to prejudge him ex po# faoz Artour, Robert Gibs 
ſon will not be ſubjectin Warrandice to the Defenders; The Lords Found, that 
albeit the Witneſs could not haye been Declined, it he had compeared at any 
time before this Term, yer ſeing he wasat the time and Term of his Compeat- 
ance ſuch a perſon, as legally could not be then Witneſs, as becoming then 
Tennent or Servant to the Party, albeit he was not ſo before, that theretore he 
ought not tobe admitted Wirne(s:but in this Inſtance, becauſe it was not Des 
clared nor Found, that the ſaid Robert Gibſon his Maſter was in Law holden to 
warrand the DefenJers,therefore he was received as a Witneſs, and the Objectis 
on Repelled, but he was Received cum nota ob penuriam teſtium, Actor, Als 
rer, Gilmore. Hay Clerk, 


L. Ley & Stuart contra the Earl of Lauderdail, March 20, 1632, 
N an Improbation, one Stwart Deſcended and Served Heir by Progreſs to 
Stuart of Craigihall, and being Inteit in the Lands of Braiaword, Purſues for 
Improbationof the Writs of the ſaids Lands, made by this Purſuers Predeceflor, 
to whom he was Served, and |nfetr as Heir in the ſame, and by the Deſcendents 
Enu- 
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enomerat in the Summons; in which Purſuit , the Purſaer having pro- 
enced his ſaid Predecefſor, to whom he was Heir, his Charter under the Gteac 
| Seal ot theſe Lands, and his Seaſin thereot, which was Dated Anno 1419, and 
| his Authors Charter of the ſame, granted under the/Great.Seal to that Au- 
thor ot before anno 1400, years, with ſundry other Evidents, granted to their 
| Eucceſſors, fince the Earl of Zawderdails Right» flowing from a ſecond Son 
| ot the L, Craigihal, whom the Purſuer Alledged was never lnteft, nor ever had 
| auy Right to theſe Lan.!s, and which the Purſyer called for as talſe, The De= 
fender Alledged that the Seafſin foreſaid, granted to the Purſuers Author, anno 
1419, was null, and could not give Entres to the Purſuer, to call tor Improving 
of the Detenders Writs, and to quarrel them atter an hundteth years progreſs 
of Rights & Poſſe Mon, uninterrupted in his own and his PredeceſſorsPerſons; be= 
cauſe the Charter,which was the Warrand of the Seafin, and the Seafin were 
Diſconio1mztor the Charter was granted to one Alexander Seneſcallus, and the 
Sealin to Alexander Stuart,and the Seafſin bore, to begiven by vertue.of Breve 
Regis; which prelumed a K etour of the Party;zwhereas the Charter flowes up 
on the Heretors Reſignation, and not upon Retvur: albeit the Purſuer Rep!ys= 
ed, that Alexander Sene[cal'ur, and Alexander Stuart were both one, wiz. the 
one Latine, and the other Scots; and Breve Regis is to be taken off a P:ecept of 
| Seaſin out of the Chancellary, which after 200 years and more, the Party is 
| not holcen to ſhow, 3”. Alledged, the { harter bears, That the Lands are given 
| to the Fiar, with Reſe vation of the Reſigners Liferent, Whereas the Scalin is 
| only givca to the Fiar, which the Purſuer Aniwered to be no Detect, ſeing the 
Diiponer, whoſe Liferent is reſerved, was the Fiars own Mother,and She cauſ- 
ed rake the Seafin to her Son, 49. [he Seafin bore not, that the ſame was given 
| to the ſaid Al:xander perſonally preſent, nor yet to his Atturney, and made 
| no mention of any Tracition of Earth and Stone, which are neceſſiry Solemnities 
to the Validity thereof z nor bears, that any took Inſtruments for the Far 
whereto it's Anſwered, that the Seafin bears,To be given to Alexr, Stuart, which 
; included that he was perſonally preſent, and that his Mother took Inſtruments 
| thereupon,and thatSeafin wasgiven ſecundumconſnetudinem,@& ut moris eſt in ta- 
libus fieri, which preſuppons Tradition of Earth and Stone, & char all Solemniries 
were kept. It was further Alledged, that the Seafin was Suſpitious for Inſolite 
| unuſual C.1zuſes, viz, The IndiRion of the Pope, enumerat therein, with this 
| Clauſe ſecundum computationem Eccleſia Scoticare, which phiaſe was not then 
F uſed,neither were Seafins then in uſe: W hereto Anſwered, that that was no De- 
fea in the Serfin, in relpeR o1 the Schiſm then amongſt the Popes at the 
e Council of Coxftance, there being three Anti- Popes. Further Alledged,the Sea- 
ſin made no mention of the hour when it was done, as it ought, and is neceſlar, 
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that it mighe be known, that it was done at ſuch an hour of the day, ne quid de 
nolte fiat: Whereto Aniwered, that the Seafin bore, To be done on a ſpecial Lay 
therein expreſt, which is enough, and there is no Prohibition to have it done in 
the Night, a'beit it had been ſo done, which is not, And toall he Opponed 
the Seaſin done in ſo ancient a time,and wanting no requiſit Solemnity,and pros 
ceeding upon a Watrand of a Chatter under the Grear- Seal, and that no Righr 
A lubfiſted in the Perſon of the Detenders Author, ever flowing trom his Prede- 
; ceſſor toreſaid, by Progreſs to the Purſuer. The Lords notwithſtanding ot the 
Exception, fi: ſt Found on the 15 ot March,that this Seafin was ſufficient to give 
the Purſyer Aftion, and Fntres to Purſue this Aion ot Reduction and Im- 
probation agaiuſt the Defencers: But this Day the Detender producing ſome 
ofthe Writs called tor, and the Purſuer craving Certification againſt the reſt, 
: Dor produced, The Defender Reſumed the foreiaid Exception againſt the Sea- 
lin,and Alledged,that the ſame could not be Suſtained now atter Produion, to 
Kkkkaz tur- 


632 The Deciſions of the Lords of Seſſion, 1632. 


furniſh Aion to the Purſuer,to ſeek Certificationagainſt the Defenders,who, 
and their Authors thoſe 120 years and more had bruiked their Lands, by yer. 
rue of theſe Rights uncontrolled : Which Alledgance the Zords Suſtained, and 
Found therefore the Seaſin null,notwithſtanding the Antiquity thereof, and not 
to furniſh Aion of Improbation, ARor, Nicolſon & Advocates, Alter. Stuars 
& Burnet, Gibſon Clerk, | 


Ryſſel contra Dick, March 24. 1632. 

N an Improbation ofa Compryſing, wherein the Executions arid Warrands 
of the Compryſing were Called for, to be produced and Improven z And the 
Defender having produced the Principal Compryſing, which was Deduced 2 
years fincez he Alled ed,that no Certification ought to be granted,for not pro. 
duQion of the Executions,and Warrands thereof, which remains with the Clerk 
of the Compryſing,and comes not again to the Party, and the Clerk is not cal. 
led for to produce the ſame in this Proceſs, ſo the Party cannot be holden to 
roduce the ſame, This Alledgance was Repelled, and no neceſſity Found to 
call the Clerk to this Improbation,who was but a privat perſon,and could notbe 
repute a Publick Officer, or Clerk,who could be known to the Purſuer,wheres 
by he had no neceſſity to call him, ſeing the Compryſer may take ar his plez- 
ſure,any ordinar Nottar to be his Clerk,and that theParty ought to take up all 
the Warrands of his Compryſing, and to keep the ſame upon his own peril, 
and that they remain not with the Clerk, albeit the Compryfing was Deduced 
20 years fincey &if theParty had omitted to take his Warrands trom the Clerk, 
he ought to have recovered the ſame by his Travels, or ſome other lawful Di- 
ligence againſt the Clerk, and produced the ſame in this Proceſs, that the Zords 
might have Confidered,if it ſhould have ſtayed the Certification, or not; but 
that not being done, he was ordained to produce, without neceſſity to Cite 
the Clerk in this Proceſs, Actor. Reſfel & Burnet of Barns, Alter, Stuart & 
Gibſon: Hay Clerk, In the Action E, Kinghorn againſt George Strang, Fuly 19 
1631, The Lords Found the Party not holden to producerhe Wartands of a 

Compryſing, but it was an old Deed, The like Fuly 7. 1636, Nicolſon, 


L, Capringtoun contra Geddie, Eodem die, 

|Þ a Purſuit againſt Gedaze, for payment of certain Sums, for being abſent 

from Capringtoun's Work,at his Coal-heugh,contrary to theTenorot Geg- 
die's Bond, whereby he had obliged him #7 worke at Capringtoun's Coal- 
heugh,during all the days of bis lifetime, and the Laird of Craigie Wallace,who 
was Maſter to Geddie, compearing to detend him, Alledged that this Bond was 
nul},and ought not to beSnſtained in any Chriſtian Nation, ſeing it was againſt 
good Manners, and Chriſtian Liberty, to take any perſon perpetually Boundto 
a perpetual and miſerable Servitude, and alſo was againſt the Acts of Parlia- 
ment,which Prohibirs all Leagues and Bonds among the Subjects, as the 43 4# 
6 Par, Q. Mary, and 12 A#, 10 Par, Fa. 6, For it is againſtall Equity and Na- 
tural Liberty, to takethe free Leidge of his Majeſty obliged to a perpetualSer- 
vitude.This Alledgance was Repelled,and the Bond Found Lawful and Suſtain: 
ed, AQor, & Gilmore, Alter. Gibſon Clerk, 


L,Lochinvar contra Lindſay of Wauchop, Eodem die. 
hb a Declarator of Wanchop's Liferent of the Lands of Dryburgh, holden of 
Lockinvar , theDefender Alledged. that the Summons ſhould abide Conti- 


nuation, ſeing it muſt abide Probation; for he ſhows not where the Defender - 


holds the Lands of him, which in Declarators at the' inſtance of the King's 
Donatar, is preſumed, that all the SubjeRs holds of his Majeſty, except another 
Superior beinſtructed 3 but the like Preſumption ſtands not for any SubjeQ. 
This Alledgance was Repelled, and no nccolley Found ofContinuation, v__ 
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the Purſuer ſhew his own Infeftment of the Lands Libelled, and that the De- 
fender was Rebel year and day, AQor. & Gilmor. Alter. Gibſon 
Clerk. Yid.2 Fuly 1622, L,Kilſpindie, 23 June 1626. Lo.Storwonth, where alfo 
the Lords Found, that the Purſuer needed not to prove, that the Defender 
held the Lands of the Superior, for he might Diſclaim him, 


Hay contra L. Achnames, Eodew die- 

Ames Hay ſeeking Declarator of Achnames Liferent of Eſcheat of the Landsof 
holden of the ſaid James ; and Achnames Alledging,that no Liferct 
can fall to James Hay,becauſe he was Infeft in theſe Lands,holden of the Prince 
upon James Hay his Contumacy, for refuſing to Infett himz ſo that the bene- 
fite of che Liferent thereby cannot belong tobim, This Alledgance was Re- 
pelled, for the Infefrment granted by the Prince, for the immediat Superiors 
diſobedience, or retuſal to receive his Vaſlal, was Found a goqd and lawful 
Reaſon to excludeall Non- -entrys which the Superior might ſeek for the Vaſfals 
Non. entry, ſeing the Superior was Charged, and refuſed; and the Entry by the 
Prince was Found to purge the ſame, and to ſupply that defe&tz but jt was 
Found no ways to exclude the immediat Superior trom any other caſualties 
of his Superiority, which otherways wight belong to him as Ward, Liferent, 
_ nition, and others, and alſo the Duties, if any were payable by the Je: 
or'of the Inteftment, are due to the Superior, notwithſtanding of the Vatals 
oy by the Prince 3 for theſe Caſualities accreiles to the Superior, for the fault 
of the Vaſſalsſ-If, wherein the Superior cannot be hurt ſine ſus culpe 3 bit in 
the Non-entry he is prejudged for his'own fault, for therein habef ſeipſum 1u- 
thorem culpe, © non Vaſiallum, © in aliis vaſſallss eſt Author culpe, &- delio- 

4wm, O-non Dominus. Ator, Gilmore, Alter, Hay wad 
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Wife during her lifetime, and to the Defender Fi era ter al A Te pate e, 
| urſyer Aqn- 
ſwering that it was lawful to him, albeit he had | en Tutor, far more when 
'he is FaRtor only to the Tutor, to 7 abs this Tas , wherein he hath done no 
wrong tothe Minor, to purchaſe the ſame .to him,af ierch the deceaſeof the Purſu. 
ers Wife, who is the Defenders Trcag and who i is Conjun&tfiar af the m (& 
part of the Lands contained in the Tack, The Lords Found, tha t the Factor 
wight do no more than the mort ſelf in this caſe, andt the like caſes, and that 
the Tutor wipht rake a Tock to his awn \ Wife, for her lifetim e ' the Teinds 
of ſuch Larids, ,whereof. ſhe was Lifereatrix, ſhe'd Iefalking a rtion pro 
rata of the Greſſum pay! for the Tack of the Minors Lands ;6 PEO obo ined rhe 
Purſuit and Tack to er,f for the Teinds.gf the Langs only 3 but for the Teitls 
ofthereſt of the Lands, pertainin br the Minor, "wh reof (he had, no Fayre 
"The Lords Found,qbat | t e bene p of 't eT TA in 'th ny & qught to. accrelce tot 
'Minor, and not to the Conjunafiar, the Fattors NE, flor to the Fadtor, nor 
to the Tutor, the Minor always ay a Fator Wig ro rata of the Gre(fumm of 
the Tack, and therefore would not {uſtain the Attion Libelled for the Teinds 
-oftheſe Lands. ' Actor: Nicolſon; Alter.\Stuart. mh Clerk. 


* . L. Lochinvar contra Wanchap die. | 
N this Catiſe mentioned before March 24, 1 4 "The Lords Found, thatal- 
® though the Vaſſal had Diſponed the Lands, fi or F AE onerous to other, 
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who was Heretab!y Infefttherein, to be holden of the Vaſſlal's ſelf, and that be. 
fore the Vallal was Rebel year and day 5 but he being then Rebel, and the Re. 
bellion'in curſs, and the Rebel being un-relaxed'the time of the Diſpoſition; 
and albeit there were ten years and more bypaſt,fince the 'expyring of yearand 
day, during the which whole ſpace the Acquirer'ot the Lands from the Vaſ. 
fal had been, as he yet is, in continual peaceable Poſſeſſion of the Lands, un- 
interrupted by the Superior,or any other by vertue of theAlledged Caſuality of 
the Rebellion ; and whereby he Alledged, that the continuing of the Rebg. 
lion, which hathlyen ſo long over and obſcure, cannot now be obtruded x, 
paioſt this ſingular Succeſſor,o prejudge his Right Acquired for onerous Cayſ. 
es, and clothed with fo long real Poſleftion, of the which Rebellion he ha; 
fo probable cauſe to be ignorant; yet the Lords Repelled this Alledgance,ang 
Found the Superior notwithſtanding of the Right made by his Vaſlal, as ſaid ls 
being then Rebel,and the Rebellion running ( he unrelaxed ) had Right tothe 
Liferent of his Vaſlal, and that the Profites of che Lands pertained to him, dy, 
ring the lifetime of his Vaſlal, Partibas #4 iflic, &&c. Vid, 24 July 1632, Rul, 
and the other Caſes there, Cer wy 
Maxwell contra La. Stanlie, Eodem die. , 

| HeReliQ of L. $zanlie being conveened by Margaret Maxwell one of his 
Daughters,as Intromifſatrix with her Husbands Goods,to pay ſome Dc 
to her; and the Relic Alledging,that one of the Detun' is Suns was Executdr 
Confirmed, and who ought to be anſwerable to the Creditors, 'and who had 
found reſponlal Caution at the Confirmation of the Teſtament 3 and the Pur. 
ſuer Keplying upon the Defende:s Fraud, in Confirming of a Minor, eſpecially 
ſcing her ſelt was nominat Executrix by the Defundts ſelf: Likeas ſhe intro 
metted with her Husbands Goods, before ſhe Confirmed the Minor 3 as alſo 
ſhe hath intrometted with many other particulars (whereon the Purſuer con- 
deſcended) beſide, and attour the Goods Contirmed, whereby ſhe was i» dih, 
and fo ought to be lyable to the Purſuer as univerſal [ntromiſſatrix, Andthe 
Defender Duplying, that it was lawful to her, to Accept or Kenounce to he 
| Executrix, albeit ſhe had been nominat by the DefunR, ſeing the Confirming 
of another, where there is alſo ſufficient Caution, is no more prejudicial tothe 
Creditors, than if ſhe had been Confirmed ; for the Confirmed Goods will be 
made forth-coming to the Creditors; and her Alledged further Intromiſſion 
with Goodsomitted , Un-confirmed, cannot make her univerſal Intromiſlatrix, 
to make her fo lyable for Debts of her Husbands, amounting to greater Sum 
than either ſhe is worth, or all her Husbands own Eſtate might pay : But the 
moſt that thereby can reſult on her Alledged omiſlion,is to take aDative ad omiſ- 
| ſo. The Lords, notwithſtanding that there were Executors Confirmed,and not- 
theleſs of the Alledgance foreſaid, ſuſtained the Aion againſt the Defender, as 
Intromiſfatrix, without neceſſity to take a Dative ad omſſz ad hunc effeiun; 
only to infer Sentence againſt her, to make the particulars, wherewith the ſhall 
be proven to have intrometted, beſides the Goods Confirmed, forth-comingto 
the Purſuer for her Debt allanerly, and not to make her lyable as univerſal 
Intromiſlatrix thereby, either to his Creditor, or to any other of the Defunds 
Creditors,if the Intromiſſian to be groyen, ſhall not be found to be ſo much, 


as will pay the Debt, and reſpeted not the Reply, tomake her further lyable, 
Vid. 12 January 1633, Bruce of Stanitill. 


|  . Caſſie contra Fleming, June 27. 1632, 
Ne Caſſie, elict of one Hamilton Cordiner in Glaſgow, Reducing 1 
Contract and Infeftment ofa Wadlſet of a Tenement in Glaſgow, granted 
to Fleming by her Husband and her, ſo far as concerns her Conſent to the All- 
enation, ſhe being Conjubct-Fiat thereof, upon a Reaſon of mitths cauſe, All's 
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ing, that ſhe was compelled to give her Conſent by her Husband, upon juſt fear, 
ſhe being beaten by her Husband, to the effuſion of her blood, and meneced 
by him, and otherwile abuſed, and expelled out of his Houſe, fo that ſhe be- 
hoved to conſents Likeas after her Husbands deceaſe,ſhe Revocked,T his Rea- 
fon and Qualification of Fear, without that Clauſe of the Revocation , was 
Found Relevant and ſuſtained, being ſpecific? lybelled, as was found necellar to 
be by the Lords, that the Deeds lybelled were done by the Husband to her, for 
refuſing roconſent to this Altenation,&for this Cauſe expreſly,albeit that at the 
time of her Subſcription, ſhe expreſt no ſuch cauſe of Compullion, and albeit 
the Party Receiver of the Wodſet knew no ſuch Compulhon, neither was the 
me ever [ntimat or Signified to him, neither by the Wife, nor noother at her 
Subſcribing or before, without which had been done, he Alledged that the 
Reaſon lybelled of wetws cauſa, could not be received againſt him, who had 
truely barganed with this Party, and had really delivered to him the Sums con- 
tracted for the Wodſet 3 And thatit were againſt Reaſon, that he ſhould bede- 
frauded of his Money, who had made a lawful Bargain,and dealt borra fide, and 
was neither partaker of the Violence enforced,nor cauſe of Fear, neither knew 
thereof, This Alledgance was Repelled, and this Qualification ſuftzineds arid 
thereafter the Defender Alledged, that the freely and voluntarly, ofker own ac- 
cord, gave her conſent to the Alienation, and received the Money her fe from 
the Defender,never expreſling any cauſeofdiſcontent, but appearing tobe well 
pleaſed therewith, and the Purfuer opponing the Reafon of Fear lybelted, the 
Deeds lybelled being ſo done to her before her conſent, that ſhe behoved to cort- 
ſent thereafter, and durſt not then expreſs any comrair Signification, fo that 
ſhe ought to have the prerogative of Probation. The Lords Fourid, that they 
would ex. officio examine both the Parties wienefles, to be produced hinc ide, 


both anent the voluntar conſent, and coaction, and thereafter they would con- 


fider of the whole Cauſe; whereanent it is to be confidered, that albert tn thir 
Actions ſuper metu,talis metus is required to be qualified,qui caderes ir: conflantem 
virum, intelligitur vero metus & juitus, qus iam diettur, quando res verefprnititer 
tendit ad meturm. Bart. in» L. Meturs ff. Quod metus cauſa; ir erim dicitar 
juitus metus, qui dat caufars Reſtitution), yet in muliere minor netus confideratir 
quam in maſculo,quin et eſtimandus eſt metus,ctiam in vire,ex quattate perſons, trate 
quidam poteſt metu affici & ſic ad aliquod ſolvenduns cogi, ex levi mety, qui tamen 
non caderet in viruw conflaniens, © quoad probationene metus probatur per Indicia 
& praſumptiones, ſed hoc totum relinquitur arbitrio Fadicir, & quead exceptionen 
libere weluntatis notandum eft, quod jura dicant, plus credi duobus Teftibas 
deponentibus de mein, quam centurs de libera wolhintate 5 nam deponentes de 
mein, & wiolentia, attcſtantar' de mints &- tormentis, attiſque, que fenfu cor- 
poris percipiuntur, & de mediis extrinſecis 53 at deponentes by voluntate, dicunt 
de voluntate ſumpliciter ſecreta,que non tam aliorum ſenſibus ſubjacet, w O& volnn- 
14s in atum aljquem eruperit que per ſenjant dignoſcitnr ut ft attns fattus fit inpre+ 
ſentia Judicis tum enim non preſumilur metws,twree)quande eft paritas terminor en, 
non e5t differentia circa fidems probationiym de mewn vet de wolumtate, cum (ic etians 
per externa media,liberg valuntas apparetinon efp anters veceffurins vs adhibeat ur Pro- 
teitatio, ab eo cui metusinfertur, de fc fails ils vioentia & meta, fins exinrea pro- 
teftatione aGio procedit;@> cum ex quituſdan legibys proveibatio pidetar nequiri, tw 
ex ſola faFa- proteitatione metas probatur,. vec eſt pes alia probativae wetuw, fed ſi 
non ſit fact a proteſiatio non negart illa' juya,quin, probate metw, quis excuſeru : melys 
wero purgatur &x. libera woluntate, qug poeſb illatume metr exproſſs, veÞ ex' aliquo 
alu deprebenditur, ut metus in promittendo taltitun,fpontanes' (olurione facta 6ji's, 
quod fuit metu promiſ[um praſertim fi intervesi at temporis intervaltam, inter me- 
tym & [pontaueurw poſtew fatum, fiavte ſprutencam ſohutionem ceſs averit ch[4 
metus 5, nam durante & [ubſiſtente _ cauſe met, nunquam etiam cum _ | 
2 walls 
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wvallo,metus purgatur, ut in aliquo carcerats 4 Communitate, que coegit carcery. 
tum 0 preſtare cautionem de certa ſumma Communitati ſolvenda, quamque poſtez 
ille folvit liberatus etiam ex intervallo,non fic purgatur metus, nam durat canſa, 
cum eumiterum Communitas carcerare potuiſcet,niſt ſolwiſſet, idem in u*Xoreverber. 
ata a marito, quia nolebat conſentire cuidam Inſlrumemo, ſi potea, licer ex inter. 
wallo conſentit, videtur metu factre mariti, durante Matrimonios @& hic eft fer} 
idemCaſus,de quo inter partes his expreſſas agitur:ita e# apud Philippum Decium, 
de regulis Furts,ad Regulam, in omnibus cauſis 68;hec autem CA tio datur iy 
rem, O& non ſolum in eum, qui vim intulit, ſed in quemcunque alium, ad quem 
' yes pervenit, etſi non ipſe, ſed alius vim wetumque imtulit: Ut eft jp 

Welembecio. Ad Tit, Quod metus cauſa Tit, 2, Lib, & ff. & in Leribus rpſis, 
hoc titulo,Idem in Lege fivi 2, & L. Non-intereſt 5, Cod, cod, : at Conſiderandt 
ef difta L, 1 vi & L, f per vim,Cod codem,que dicunt, Pretium ret,quod datum 
eft ei, cui metus fuit illatus , ut rem eo Pretio wenderet, effe reſtituendum 
ti, a quo res petitur auferri, per hanc Adtionem, antequam re' ituatur ; 
& hoc eft notandum L, velle, 4. ff. de reeulis Fnris, que ſic dicit, welle nan 
creditur , qui obſequitur imperio Patris wel domini; nam licet coatta we 
luntas dicatur etiam voluntas, non eſt tamen proprie & ſimpliciter voluntas, 
ea enim, ex libero mentis arbitrio, & proprio metu proceait, & non ad «lteriuy 
petitionem: quare woluntas coatta, eft voluntas qualificata, & ſecundum quid, 
quaeque inſtante neceſsitate fit ; fic vero fatta, non dicustur in jure voluntarin 
quod enim fiers debet ex voluntate,non eft impouendum ex neceſsitatez, L,fi py 
vim 4,Cod. de his que vi &c.requirit ut aftus eſtimetur voluntarie fattus fuiſst, 
ut adhibeatur conſenſus ejus, qui dicitur Compulſus, illi atFui ex intervallo, idim 
Authent ſrvtame,[ub,L,21. Cod,ad Senatus Conſult,OVelleianum:ubidicitur aliz. 
nationem 4 marito,cum conſenſu Mulieris fattam, ſoluto ''atrimonio, illi noy Pre 
j wdicare,ſed cam poſſe rem repettre,nifi duo concurrant, viz niſi poſt biennium ali. 
pations conſentiat, &nift alia res viro ſuperſint,ex quibus illi plene poſeit ſatisfieri 
aliequs licet frequenter conſentiat Mulier non i114 prejudicatur alienatione,quod$ 
obtinet in alienatione rei dotalis:& Auth,ſi qua, Cod, codem:dicit oppertere conſtar 
pretium fuiſſe converſum in rem Mwulieris, ut & FuraCanonum, nullum conſens 
ſum admittunt, niſi juratum © ut cap, cum contlugat, Extra: de Turejuranay: 
quod & convenit cum fpraxi, & Legibus noſtris , fiquidem qui cante acquie 
Tunt rem, in cujus atquiſitione requiritur uxoris conſen[us , } Cor am Fu 
dice hunc conſenſum adhibere, Faramentum ab ea exigere , conſenſum ut 
hunc eſſe voluntarie preftitum ab e«, & non coattum, idque ſi ab illa preflatut 
extra viti praſentiam ; ita e# in ſtatuto, 84, P, 11, Fa. 3d, And this Aion 
upon the 19, of F»ly,1632 was lo Decided,and theReaſons of ReduRion ſupei 
meiy therein qualified, albeit long preceeding the Alienation, were ſuſtain- 
ed, and the Exception of voluntar Conſent, albeit proponed for a Wodlets 
ter, who was ignorant of the CoaRtion, and Alledged thar at his ContraQing 

ſhe did willingly Conſent, which he offered to prove by the Witneſles inſert 
in his Contrat, was Repelled, Gibſon Clerk, 


Lyon contra Baillies of Forfar, Fune 28. 1632, 

Of Lyon Purſuing the Baillies of Forfar, for payment ot his Debr, becauſe 
his Debitor being Rebel, was Apprehended by a Meſſenger, by Warrand 

ot Letters of Caption, 8& was offered by the Meſſenger, and thePartyPurſuer his 
Creditor, to the ſaids Baillies, and defired ro Commit him ro Ward while he 
vere ſatisfied,and they ſuffering the Rebel co eſcape,anid nor having pur him in 
Ward,therefore they wereconveened tor the Debt,and they Alledging that the 
Charge was not lawtul, being Execute in the end of 02ober, about, or after fix 
hours at night, they had no Reaſon to obey the ſame, being given under 
; Night, ſpecially ſeing chey had no ſufficient Tolbooth, nor Jayl, where the Re 
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bel might be keeped in Firmance and Surety, and they being bat Magiſtrars of a 
poor ſmall Burgh : Likeasthey defired Snrery of the Party,tor payment of the 
Expenſes, and Intertainment of the Rebel, which he refaſed to do, and ſo they 
had no neceſſity ro Ward him, And the Purſuer Replying, that atter the Charge 
given to the Baillies, they abode in company with the Rebel till rena Clock ar 
night, and ſuffered him to depart without doing any Diligence to detain, and 
put him in Ward, as they ought,albeir then they had ſufficient Power to Keep 
and Incarcerat the Rebel, he being then fingle and alone, and there being two 
Baillies preſent with the Party Creditor.and theOfficer who apprehended him, 
& theRebel having Supped with theB2illies and theOfficer,in one of theBaillies 
Houſes, which diſcovers their Faulr,zand the not ſufficiency of the Jayl,makes 
them the more Culpable, being the Head-Burgh of the Sheriffdom, This Ex- 
ception was RepeJled, and the Reply was admitted to Suſtain che Charge, and 
the retuſing ro find Surety for Intertaining of the Rebel,was found no cauſe why 


the Magiſtrats ſhould have diſobeyed the Charge. Actor, 6:bſon. Alter, 
Gibſon Clerk, 


| Dalrymple of Waterhead contra L. Cloſeburn, Eodem die. | 
LY of Waterhead Porſues Cloſeburn as Univerſal Tatromettor with his 
Fathers Goods,to pay his Fathers Debrs,who for the particulars conde- 
ſcended on by him,Alledged the ſame to have been delivered by his Father ro 
the Detencers Wife, two years betore his Fathers Deceaſe, who by vertue 
thereot was in Poſſeſhon before his Fathers Death +» And the Purſuer Re- 
plying, upon the Fathers Retention of the ſame continually in his Poſſeſſion, 
natil che time of his Deceaſe, netwithſtanding of the Alledged Diſpoſition or 
Gitting wh:ch behoved to be Repute Simulat betwixt Father and Son, and the 
Sons Wite, and to prejudge Creditors: And the Excipient Duplying, that no 
Retention of Poſleſſion could be Alledged, to prejudge the anterior Delivery 
male by the Father,and to bring on all his Fathers Debts on him,ſeing the De-, 
fender and his Wite, after the toreſaid Delivery became in aQual Poſſeſſion o 
the ſame whole Goods in the Fathers lifetime, who,two years before he d ehe 
neither Eſtate nor Means, whereof he might be Repute Poſleſſor, but was all 
this time fick and infirm, and layBedfaſt, and remained inHouſe with his Son the 
Detender, who Entertained him in his Family,the Father neither having Fami- 
ly nor Servants, whereas the Family was ſuſtained upon the Defenders Charges; 
and he only payed the Hires and Fees of the Servants, the Father having no 
Means to do the ſame, ſcing his whole Eſtate was Eviced and Appryſed from 
him by Bryce Semp:l. And the Purſuer Triplying,that the Father Retained the 
Poſſeſſion, and Entertained the Family, and payed the Servants Fees; ahd thar 
the Son who had nothing, remained in the Houſe with his Father: Likeas the 
Father curing all the dayes of his litetime, continued ſtill in Poſſeſſion of his 
Lands and L:ving, notwithſtanding of the ſaid Compryling The Exception 
and Duply was k epelled, in reſpe& of this Reply and Triply, which was Su- 
ſtained and Admitted to thePnrſuersProbation; And upon the 34 of Fuly 1632; 
the Defender Alledging,that the Gift of his Fathers Eſcheat was Diſpohed to 
Kirkpatrick, who had obtained thereupon both General and Spetial De- 
clarator, who made the Right thereof to the Defender, by vertue whereot he 
Intromerred, and fo he could not be Conveened as Uniyerſal Intromerrofwick 
his Fathers Goods : And the Purſuer Replying upon the Fathers Rerenrion of 
his Goods a!! his lifetime,and that the Defender after is Deceaſe Intromierred 
therewith. The Reply was admitted,and the Exception Repelled, Hay Clerk.7;d; 
Fuly 4.1632..berwixt theſe Parties, The like Decifion was done betwixt Morgie 
and Hay of Tourlands, Fuly 24, 163 H Nh which Proceſs Gibſos was Clerk: 
111 3 
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Irvin contra Elfick, Fune 29, 1632, 


Ne 1rvjz being Served Tutor lawtul to a Pupil, but nat having found 


Caution, de fideli adminiitratione, as uſe is, divers yearsatter he wasSer. 
ved, Bannermay of Elſick takes a Tutory Dative to theſaid Pupil, and finds 
Caution, and intents Action thereon, for- Delivery of ſome Writs of the Mi. 
norsto him as Tutors and the other Tutor lawful Compearing, Alledging that 
the Dative had no place to call for the ſame,ſeing he was Tutor lawtul, Served 
and Retoured debito tempore, within year and day, and fo had only Intereſt tg 
Purſue for the Pupil,as his Tutor , and the Native Alledging,that this Service 
was alikezas if he had not been Served,ſeing he had not faund Caution, where. 
by the Service was void, and he had Expede a Tutory Dative, which behoyed 
naw to have place,ſeing the Tutar Lawtul had found no Caution; and the 0+ 
ther Anſwerigg,that ſeing the Tutor was Retoured gebito tempore, the not find- 
ing Caution could not make it rofall, ſeing he now offered Caution,and that the 
Pupil ſuſtained no prejudice in the mean time,and that he as Lawtul Tutor had 
Iacrometted,and had the handling of the Pupils Afﬀairs,for the Indemnity where- 
of the Cautioner now found would be lyable gb izitzo,{o that the Pupil could 
haveno prejudice; and the Dative contending,that it was no time now to offer 
Caution, after his Gitt was expede, and Caurion tound by him, and after the 
others fo long Ceſſation, which made him to fall from his Office, The Lords 
Found, that thenot finding Caution within the year by the Tutor Lawtful,and 
the interveening Dative, and Caution tound by the Dative, before any Caution 
found by the Tutor Lawlul, was no cauſe ro Exclude the Turor Lawtul, and 
to preter the Dative, but prelerred the Lawful to the Dative,notwithſtanding 
of the Lawtul Tutors Ceffation to find Caution, divers years after his Service, 
and permitted him yet to find Caution, which was received, ſeing the Tutor 
Lawful had Adminiſtrat ever ſince his Service,and that it was nor qualified, that 
the Pupil had received any prejudice , or that the Tutor Lawtul had done any 
wrong, ARor. Mowat, Alter, Davidſon & Gibſon Clerk,Yid, Feb,2 2.1628, 
Colquhoun, Decemb, 17, 1631, Auchterlopy, Fuly 15+ 1631, Grant, 


Stratox contra his Mother, Eodemm die, 

6 Son Purſuing the Mother to Remove trom Lands,and ſhe Excepting, 

that her Hushband by his Teſtament , had ordained her to bruik all his 
Lands, and to give to the Purſyer their Son, a Roum Pleniſhed ſufficiently; 
which Teſtament the Purſuer has Homologat,by receiving from the Defender, 
by vertue and coatorm to the (aid Teſtamear, the (aid Roum well Pleniſhed by 
the Defender; and ſo the Teſtament being thus Approven by the Purſyer, he 
cannot come againſt the ſame, nor ſeek the Defender tobe Removed from the 
Lands Lybelled, which the Defund has willed her ro.bruik, during ber lifetime, 
and which the Purſuer has Ratified by Acceptation of the Condition thereok, 


as faidis ; This Exception being Found Relevant byconſent of the Party Pur-. 


ſger, The Lords Found the Homologation of the Teſtament ſo qualified, asthe 
Exception bears, vis, The receiving of the Rouns Pleniſhed for Implement of the 


Te#ament, and by vertwe thereef, ought to be proven, only by Writ, or Qath of 


Parry,and Found it not to be admiſſable to be proven by W itnefles, as the De- 
tender Alledged ic ought and mightbe proven, conſiſting infaZo, viz, in detir 
yerins of 2 Roum with the Pleniſhing thereof, which was Labgured,, receiped, 
gad keeped by, the Purſue, ſeing the Lords Found ia ſhould be Proven by Writ, 
or Oath of Party, that ig was received by the Purſuer "s r: and by 
vercue of this Teſtament, which, in that part was. not proballde by Witnefles, 
ARor, Gibſon Alter, Stet Glerk, Yid, Feb, 7.1632. Heme. - | 
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Davidſon contra Bamilron, Faly 4.1633. ., 

N a ReduQion of a Contra& of Marriage, at the laſtance of Alexander Da- 
vidſon,made betwixt him and Robert H amilton, and the (aid Robert's Daugh- 
ter, Wite to the ſaid Alexander, whereby the ſaid Alexander was obliged.to In- 
fett his ſaid tuture Spouſe in all his Lands and Eſtate, and in, ali which he ſhould 
thereatter Conquels ante matrimonio,during her Literime,which the (aid Ale x- 
ander defired to be Reſtricted to a competent Proviſion, ſ(eing there was only 
conditioned to him inTocher by the ContraR 1000 merks, & ſeing theBajrns, 
it the Wife ſurvived him, would be deftirute of all Means to livebyz Andalſo 
by the Contra he was obliged to pay, to his ſaid Father in Law 5000 merks, 
and to doſundry other Particulars to him, if there were ao Baitns ot the Mars 
rage, which ſhould live while they were Married, Which Contra he deſired 
tobe Reduced, becauſe he was then Minor and greatly hurt, , The Lords Sys 
ſtained the Reaſon of Minority and Leſion, for Reducing of the Contra, ,in 


| Gofar as the Purſuer was thereby obliged to his Father in Law,as ſaid is; But the 


UMI 


Lords Found not the Reaſon Relevant _to Reduce the Contract, . ſo; tar as con- 
cerns the Proviſion therein, introduced in favours of the Minors Wfe,, tor her 
Literent of the Purſuers wholeEſtate; For the Lords Found, that any,cither Ma- 
jor or Minor, might provide his tuture Spouſe co his whole Means, and that ſych 
Proviſio:s are valid by the Laws of this Realm: Howſoever by the Roman 
Law,there was required an equal proportion, izter dotem & donationem propter 
puptias, neither was the Minor eſteemed to be prejudges by ſuch Provifions, 
in ſuch ſort, that he (hould be reſtored againſt the ſame, ſpecially where there 
was no Creditor to the Purſuer aſſiſting in this ReduRion, nor complaining of 
this Proviſion.quo caſs 1t the Wife had been Provided to her Liferent,.and the 
Bairns to the Fee of the whole, and Inhibition Servcd thereon in their Favours, 
the Reduction then might been more conſiderable, whereas it-is not ſo now, 
none being Purſuer but thEHusband alones And where it was Alledged, that by 
this Proviſion, the Bairns of the Marriage if the Wife ſurvived the Purſuer, 
would want all Proviſion, and Means of ife and Maintenance, that was not to 
be reſpeRed, ſeing it was an nncertaincy,which had a poſſibility to be ſ0,or other- 
wiſe;tor it mightbe that the Wite ſhould die before him, &it might be that the 
Bairns might die before the Wife ſhould come to have the uſe ot her Lilerent, 
2nd if they ſhould notdie, bur lived atcer their Father, the Mother bruikin 
the Liferent, yer in Law the Wite would be compelled,to grant them a reaſon, 
ble modification, tor their Education and Suſtentation, which is agreeable with 
al Law, both Divine, Natural and Humane, Vid, March 7.1623,L0, Bargeny: 
4. 4. +,» Datrymplecontra L. Glozburn, Eodem die... . ,, +... 
J* the Cauſe of Dalrymple of Waterhead, mentioned June 23. 1632, It being 
Þ| Alledged, that the Annualrent of one of theDebts, tor which the Defender 
wasconveened, was payed, which he offered to prove by Witneſles,and which 
he Alledged was probable by Witneſſes, ſeing the quantity of the faid yearly 
Annualrent was but the two part ofan hundred merks, which was; only the 
Purſyers part forthe whole Annualrent, being only an hundred merks.ycarly, 
tbe Purſuer had only Right to the two part yearly, which was withio the Sum 
which was probable jones The Lords Found,thar, ſeing this Annyalrene, 
was conſtitue. by Writ, and that the Party was obliged by Writ to. pay the 
Game, albeit the quantity yearly belonging to the Purluer, was within. ap hun-. 
dred merks,and. that it was, Alledged, that it was yearly payed, whereas there 
 Wasmany years. Eavſued for, that therefore the paymeng could. not be, Proven 
by Witneſſes, but.only by .Writ; or Oath of Party, and no otherways, 
buz ut iflic tomparentibus, ve | 43 ade} 
L1i14 Inruet 
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Burnet of Barns contra E. Bucclengh, Eodem die. 
N a Reduction, wherein an Exception being admitted to the Defenders Pro» 
bation, to be proven by Writ, or Oath of Party, and Incident being uſed 
againſt certain perſons called as Haversz which being denyed by the Defen. 
ders therein, in the ſecond Term of Probation, Aſſigned to Summon the Wir. 
neſſes for proving thereof, no Diligence being uſed againſt the Witneſſes; and 
the Purfuer of the Principal Cauſe defiring therefore the Term to be Circum- 
duced, ſeing no Diligence was uſed nor produced to fatisfte the Term: Ang 
the Party Uſer of the Incident Alledging, that he might refer the having ofthe 
Writs contained in the Incident, to the Oaths'of the Defenders therein, albeit 
he had doneno Diligences And theother Party contending, that that ought 
not to be granted, but only he ought to refer the verity of the Principal Ex. 
ceprion tothe Purſuers Oath of Verity, ſeing his Proceſs ought not to be de. 
layed, what-ever others ſhould declare upon the Incident, except the Writ, 
whereby the Defender might prove his Exception, were produced. The Lord; 
Found, that albeit 'thete was no Diligence done upon the Incident at the fe 
cond Term, yet ſeing the Defenders called inthe Incident were preſent , that 
the Party Ufer of the Incident might refer the ſame, &the Having of theWrit 
therein 'contained, to their Oaths, *fter whoſe Depoſitions, ſeing they were 
preſent, the Purkuer might urge his Proceſs tobeput to ſuch further point, 
he might in Law by the contſe and'order thereof 2 and the Lords would con- 
conſider what their Declarations ſhould work; for, or again(t any of the Par. 
ties. AQor. 8urnd.' Alter, Nicolſon & Scot. "Gibſon Clerk, 07 
Sheriff of Forreſt coritra Town of Sdkirk, July 5. 1632. 
aReduRion of an[Infeftment of the ſmall Cuſtoms of Selkrrk, granted byK. 
| g* 5, thereof, to the Town,upon a reaſon 6f Anteriority and Prior Right, 
"made of the fame byK.F4. 4, tothe Purſuers Predeceſlors, to whom be wa 
Retoured Heir, The Defenders Alledging, that the Purluers Predecdl 
"Charter of their Cuſtoms could notbez Title to. produce this ARion, ,bec 
"there was ho ſpecial Seafin of the ſame produced, granted conformto that Chy- 
"ter. Alfo that the Purſtersown Seafin cquld not bea Title to,Purſue, berg 
"it proceeded upon a'Retour out of the Chancellary,and was not ,given, by 
<Sherjff:Clerk, conform to the AR of Parliament, and ſo was null. The Lord 
*F ail, (hat the Chatter granted to the Purſuess. Predeceſſor of the _ 


. 


was ſufficient, albeit there was np.Ipecial Seafintaken of the Cuſtoms, inre 
"there was Sealin of the Lands ' contained in that Charter, taken cc 
thereto produced ,' and that there needed no ſpecial Seafin to have 
produced of the Cuftoms, which was vs izcorporenw, no'more than there pecd- 
"ed to be taken of the Patronage of a'Kitk ;'and alſo the Purſuer offered; 
- prove, (that coriform'to-that Charter;by the ſpace of 20 years after the ſame 
' Compt was tnade in Exchequer of theſe Cuſtoms, ſo that thereby the Fa 
* was'Cortoborat with'Poſſeſlion, ' and fo needed no Seafin; which was 
-ed, andthe AlledganceRepelled-: ' And asto'the other; that the PurſuersSea- 
fin was'Alledyed.not'tdbe given'by the Sheifff:Clerk, 'the'Eordsy ſKainthe 
'Procefs wpon the produftion of the Purfuers'Retour, and his RredectſſarsJes- 
' ſm; to whom he was Recoured Bieir,* atbeir no Seafin were 'produced, 'atid fo 


”- they refpetted not the defe& of th&'Seafin Al ; +But'rHe Epyds inldlined7 
the deaf hae beernebelhrlyt red robe oi ar eToles ——— 
- 'fammifly by way of Exception, if ithadnotbeenquali lattheNotrat;Oi 
er 'o\ rhe Seaſin;was ther Sheriff. Clerk,” A for, Nicolſon wart 8c Craig, Alter. 
* Cunbighane'& Moat; Gibfon Cherk. Vid. 4 Feb.1630; E-Kinghorn, and 
Caſes there Noted, 1 Decemb. 1632. Carnegie, DILLY | SLING 


L. Renton 
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L. Renton contra L, Wedderburn and others, July 7. 1632, 

Nan Improbation of an Inhibition Execute at the inſtance of two Daughters 
of John Stuart ot Coldinghame,againſt Sir George Hume of Manderſtoun,who 
was conſtitute their Debitor in ſome Sums of Money, and which 1nhibition 
was by Purſuit of Improbation quarrelled by the Laird of Weddeyburn,the Lord 
Erikine, and ſome others, Creditors to the ſaid Sir George; Ia the which Im. 
probation, the diret manner, viz, the Meſſenger Executor, and Witneſſes 
inſert, whereof one was dead, and the other two which were living, were Exa- 
mined,and approved the Inhibition, and whole Executions thereof; and in re- 
ſpe& whereof the Defender in the Improbation, Alledged, that the Proceſs 
ſhould be holden as Concluded and Adviſed ; and the Purſuer defiring,that he 
might give in indire Articles of Improbation, which the Defender Alledged 
ought not to be permitted, where all the Direct were extant and approved. 
The Lords Found, that they would receivethe indire& Articles,and Confider 
and Adviſe what Subſtance and Relevant Argument was qualified in them, 
which being given in, the Lords Adviſed them, without any Anſwer given in 
by the Detender thereto: And one of theſe Articles bearinggthat the rwo Par- 
ties, at whoſe inſtance the Inhibition was Raiſed and Execute, viz, The two 
Siſters, had corrupted the Witneſles, and the one Siſter had given them fourty 
double Angc)s, and the other fifteen, at the leaſt had promiſed the ſame to 
them, The Lords Found this Article only admiſſable to be proven by the Oath 

of the Laird of Rentown, who had Married one of the Siſters, and Found, thar 
they would admit nor receive no other Probation at all therein,neither by Wit- 
nefles, nor by Tryal and Examination of the Witneſſes, Alledged to be Cor- 
rupted, nor by the Oaths of the Women Alledged Corrupters, whoſe Oaths 
the Lords Found could nat be taken in prejudice of the Laird of Rentour, now 

Husband to one of the Siſters, nor in prejudice of the Husband: of the other 
Siſter, albeit the Siſters were Principal Parties, and the Husbands only were 
Parties for their Intereſts, And albeitit was Alledged, that the giving or pro- 

miſing of ſo large Money to the Witnefles by the Wives, could not be preſumed 

to have been done but by the knowledge of the Husbands, in reſpect both of 
the greatneſs of the quantity, and that the Wives cannot in Law beefleemed to 
have ſo much Money, without their Husbands, ob ſuſpicionem turpis queſtus,et ut 
talis ſuſpitio evitetur, It was Queſtioned,it ſuch Promiſes or good Deeds given to 
the Witneſſes were proven, and that the Husbands were not accetſory thereto; 
and that the Deed it ſelf were tryed !o be true,what ſhould bethe conſeq uences 
whereanent It is certain, that albeit the Deed be true, yet if the Party Uler of 
the Writs, & who is repute Principal party be acceſſory thereto, that he cannot 
in Law reap benefit by ſuch indirect dealing, which is prohibite in Law, no 

more than the Farty, who albeit ina juſt Cavſe, gives Bribes to his Judge, «t 

pro [e as ſententiam,pro quo wid: L, 2. ff. de Condidione ob turpem cauſam. Ac- 

tor. Nicolſon & Mowat, Alter. Stuart & Craig, Gibſon Clerk, Fid. 5 March 1624. 

Gichen contra Cochran, & 26 June 1623, Cochran. 


Lo. Femtoun contra Archibald Drummond, July 10. 1632, 

N an A&Qion of Compt and Reckoning of the ſaid Archrbald,as Chamberlain, 
| tor his intramiſffion with the Earl of Ke#ie's Rent.and others particularly Li. 
bdlled, there being an Article of the ſaid Archibald's Intromifſtion wich the 
Corns of one ofthe Tennentsof Kelie, which grew upon the Roum Labour- 
ed by the ſaid Tennent 5 and therefore it was craved that the ſaid Archiba{d 
ſhould pay the Farm of that Room, the Tennents (elf being dead, and Arcty- 
bald having intrometted with the whole Cropt that grew. And the ſaid Ar. 
chibald Alledging, that his Iatromiſhon was for ſatisfactioo of certain Reſts of 
ether years Farms adebted by that ſame Tennent, for the which he poyndced ir, 
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and intrometted with the Corns controverted. The Lords Found, ſeing his 
Intromifſion with the Corns was referred to his Oath,that he might (wear,that 
he intrometted for ſatisfying the cauſe forefaid of the preceeding Debt, and 
Found, that they would not divide his Oath, and that he needed not to ſhow 
any,cither Writ or Decreet, whereby the Tennent was conſtitute his Debitor of 
theſe preceeding Reſts, nor any Att of Court, nor other Warrand to Poynd 
the Corns therefore, but that his Oath was ſufficient for all. And ſicklike he 
being charged for Intrometting with fivePunſhionsof Wine of the Purſuers,and 
which were ſold by Archibald, and which was referred to his Oath, who De- 
clared,that he latrometted with them,and Sold them, but that they were freely 
gifted to him of before by the Earl of Keke ; And the Purſuer Anſwering,that 
that was not referred to his Oath, ifthey were gitted, but only his lntromiſſ. 
on. The Lords ut ſupra would not divide his Declaration, but Found, that he 
might Depone, that they were Gifted,and that they had no neceſlity,to ERCEPt 
and prove that they were Gifted, either by the Earl of Kees Oath, or other- 
ways. Actor, Burnet Major. Alter. Minor, Gibſon Clerk. Vid, 14, Feb, 1633, 
Rankine,and the other Caſes there, 


Fiſher contra Turnbull, Eodem die, 

8 fs - deceaſt John Turnbull of Symontoun, and Katharine Fiſher his Spoule, 

having Set a Tack of ſome Lands to umquhile Rutherford, and Twrnbull 
his Spouſe; both the Husbands being dead, Katharine Fiſher Purſues the Re- 
li& and appearand Heir of the Tacks-man, to pay a Terms Duty, which was 
owing, and to find Caution to pay in time to come, or to Remove, as ule is 
which Action the Zords ſuſtained, albeit there wasnot yet a whole year owing, 
but only oneTerm preceeding the Summons;and albeit it was offered to be pre- 
ſently payed,in reſpe& the Relit, who was Purſuer, was a mean Woman, who 
had no more to live upon; and that the Relic, who was Defender, albeit ſhe 
was Tacks-woman, ſeing the Tack was Set to her with her Husband, yet ſhe 
had not Subſcribed the Tack, ſothat ſhe might thereby either Labour the Land, 
or leave it waſte, as ſhe pleaſed,and ſo thereby the Parſuer might be diſappoints 
ed ofthe Tack-Duty, and all benefit of the Land. AGtor. Stwart. Alter, 
Gibſon Clerk. 


Hume contra Bow«»maker, Eodem die; 

'0; Hume having acquired the Right of the Lifetent of Bow-maker,by his 
Annual Rebellion, and after general Declarator, having obtained De- 

creet of Removing againſt him z which being Suſpended upon a Reaſon, viz, 
T hat the Donatar, the time of the Gift granting, had granted a Bond to the E. 
of Marr then Theſaurer, to uſe the ſame by his advice, for the good of the Re- 
bels Creditors; and for not verifying of this Reaſon, the Letters were Found 
orderly proceeded,and thereafter a new Suſpenſion being raiſed upon this ſame 
Reaſon, and the Bond, with the Earl of @Marr's Declaration, how the Dona- 
tar ſhould uſe his Gift, being produced for verifying thereof. It was queſtion- 
ed by the Donatar,that after Decreet upon the firſt Suſpenſion,againſt the ſame 
Reaſon, for not Verifying thereof, the Verification now ought-not to be re- 
ſpeed, nor received, otherways there would be no end of Pley : For if at 
the ſecond Suſpenſion the Verification were receiveable, it might be alſe well 
received in the third or fourth, and ſo #x infinitum; and as if Decreet were gi- 
ven for not Probation of an Exception admitted, that Decreet could never be 
taken away by production of any Probation thereafter, in any ſecond inſtance, 
far leſs ought it to be received by Suſpenſion after Decreet once given, and 
thereafter another Decreet given upon Suſpenſion, finding the Letters order- 
ly proceeded, for not Verification. The Lords notwithſtanding Found, - 
| | J 
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they would receive the Verification in this ſecond Suſpenſion, albeit it was not 
produced in the firſt, eſpecially ſcing it wasnot the Suſpenders own Bond, but 
was made by a third Perſon tothe Theſaurer, and that it depended upon the 
Thefaurers Declaration, which was only made fince the firſt Suſpention was 
Diſcuſt, and which is noteafie to the Parties always to: obtain, but muſt be 
attended while he pleaſed to give it: And the Lords Found this Declaration 
now produced, made by the Earl of Marr, being then Thefaurer, ought not 
to be reſpeGed, ſeing the Back-bond was granted to the Earl of arr, being 
then Theſaurer , and he ceaſed to be in that Office the time of the De- 
claration, and long before, and ſo that it wasnot proper to bim, to Declare 
as Earl of Marr, how that Gitt ſhould be uſed, by vertue of the Back-bond, the 
wer whereof to Declare wasonly proper to the Theſaurer, being in Office 
be the time, and not to the perſon Receiver of the Bond, if he ſhould be out 
6fOffice when he Declared ; for the power of ſuch Bonds followed the Suc- 
ceſſors of the Office, and was not.otherwaysinherent in the perſon of the Re- 
ceiver,being become a privat perſon 3 and therefore the Lords yet affigned a 
competent day to the Suſpender, to produce the preſent Theſaurers Declarati- 
on, anent the ſaid Back.Bond and Eſcheat, that thereafter the Lords might 
conſider thereof, and diſcuſs the Reaſon of Suſpenſion, and Verification there- 
of, A&or. Craig. Alter. Gibſon Clerk. Yid. 20 December 1632, Knox 
for the firſt part of this Deciſion. [tem, 18 March 1630. Frank. 


Lichton contra Muir «bead, July x1. 1632. 
He Daughter of a Defun& being Served Heir to her Father, ſhe having 
a Brother living, who was ſuppoſed to be dead, and thereafter the Bro- 
ther being Served Heir to his Father , who after his Service and Re- 
tour, having Diſponed all Goods Moveable and Immoveable, and whatſoever 
might pertain to him by his Fathers deceaſe, to onecalled Stzart, which Singu- 
lar Succeſſor purſuing the havers of ſome Obligations pertaining to the Defunt, 
to deliver the ſame to him, and after Decreet, the Haver Suſpending upon 
double Poynding, as troubled both by the Aſſigney to the Brother, andalſoby 
the Siſter, and producing the Obligations to be given to any of them who 
ſhould be found to have Right thereto. The Lords Found, that the Brothers 
Aſſigney ought to have the Heretable Obligations, and that the Moveable Bond 
ſhould be given to the Siſter, who was Confirmed Executrix to the DefunR, 
which was ſo Ordained, albeit the Brothers Afſigney Alledged, that the Exe- 
cutrix in this Proceſs could not come in ſo ſummarly, to ſeek the Moveable 
Bonds, ſeing ſhe had neither obtained any Sentence therefore, as Executrix a- 
gainſt the Haver , which ought to preceed ere ſhe could ſeek the ſame, neither 
was there any thing here called in queſtian, but which of them, as Heirs, had 
beſt Right tothe Obligation produced 3 notwithſtanding whereof in this ſame 
Proceſs, The Lords Found, that the Executrix might defire theBonds produced, 
ſo many of them as were Moveable, to be given her inthis ſame Proceſs,without 
neceſiity to intent any new Purſuit therefore, (eing the Bonds were Exhibit,and 
they could not be Ordained to be given back again to the Producer, who 
claimed no Right thereto; and the Heir or his Afſigney having no Rightto the 
fame, the Executrix ought to have them alſo the Executrix deſiring,that the 
Aſtigney conſtitute by the Heir, ſhould find Caution to relieve the Executrix 
of all the DefunRs Heretable Debts, for which ſhe, as Executrix, might be dil- 
trefſed by his Creditors; and this Aſſigney Replying, that he being a Singular 
Succeſſor to the Heir, and for onerous Cauſes, he ought not to be burdened 
with this Caution, no more than if he had bought - Land, or any other parti- 
cular from the Heir, could the Haver been compelled to find Caution roxelieye 
the Executrix, or to:make that Particular ſo bought by him, lyable to the De- 
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fun&ts Creditors,who had done no Diligence before the Acquiring of his Right, 
againſt the Defunds ſelf, or againſt the Heir his Author, wh ich might hinder 
him to Contra& with the Heir, and to Acquire this Diſpoſition: notwithſtang. 
ing of the which Reply , which was Repelled, The Lords Found that this AG 
figney, and Singular Succefſor, ſhould find Caution to make theſe Obligations 
Hererable, now acclaimed, and Decerned to be given to him, or the Sums there. 
in, ſo far as he ſhould up-lift the ſame, forth-coming to all Parties having In. 
tereſt, who might claim the ſame, for the Defunas Debts, prout de Furey for 
they Found, that this Aſfigney ſhould therein be lyable, to all Parties havi 
Intereſt, as ſaid is, for theſe Bonds,and Sums thereof,to be recovered by him, 
in that ſame manner, as the Heirs elf might have been Iyable, if he had not 
been Denuded, ſpecially ſeing the Diſpoſitien made to him by the Heir wa, 
univerſal, of all things whatſoever he might ſucceed to, as Heir, and ſo was 
omnium bonorum &- totins Juris, Actor, Stuart & Mowat, Alter, Nicolſon & 
Sandilands. Hay Clerk. Vid. Penult July 1630, L. Carnouſie, 


Ramſay and Hay contra Pyronon and Edgar, Fuly 12. 1632. 

'O* Pyronon a French-man, and his FaQor having obtained Decreet againſt 
the Bairns and Executors of umquhile Patrick, Ramſay, and Alexander 

Hay their Tutor, for Payment of Money owing to the French-man by the De. 
fund; after the diſcuſſing of the Suſpenſion of this Decreet, the Moneys being 
Configned by Alexander Hay their Tutor, was Decerned to be given up to Jobs 
dgar, Procurator for the French-man, the ſaid John being Buund to Re.pay 
the ſame cum omni cauſe, in caſe the aid Alexander Hay, and his Minors pre- 
vailled in the Reduction, which they had Intented of that Decrect ; which Re- 
duction was Intented, and Purſued by them, againſt Pyronons ſelf, and the faid 
Fohn Edgar, upon this Reaſon, that the ſaid Pyronon by his miſfive Letters, ſub- 
ſcribed by him, and written to umquhile Patrick Ramſay, the Defenders Fa- 
ther had acknowledged theſe Sums ſatisfied, for which Sentence was given @ 
gainſt them, and fince the Intenting of this ReduQion, Pyronor —_ dead, it 
was Alledged by John Edgar, that he could not be compelled, to ſuſtain this 
Proceſs, and to Diſput upon this Letter, whereupon the Reaſon is founded, 
while ſome Perſon to repreſent the Principal Party now deceaſed were Sun- 
moned, who might dates to the Letter, and might know how to eleid the 
ſame, ſeing he was only Bound to repay the Money, it the Decreet were Re 
duced, as he is yet content to do ; but the ſame cannot be Reduced againſt him, 
he not being Party therein, but of necefiity the KeduRion ought to be De- 
duced againſt the Principal Party, obtainer thereof, and who has only entereſt 
to maintain the ſame. This Alledgance was Repelled, and the Proceſs of Re- 
duction ſuſtained againſt this Excipient, receiver of the Money, and who was 
Bound,as ſaid is to repay the ſame,without neceſlity to call thePrincipalParty, 
obtainer of the Sentence to this ReduQtion, or any other repreſenting himz and 
thereafter the Defender Alledging, that the Letter produced, which was the 
ground of the ReduQion, was null, ſeing it wanted Witneſſes, and Deſigned 
not the Writer according tothe AR of Parliament. The Lords Found, that ſuch 
vat Letters betwixt Merchant and Merchant, came not under that A of Par- 
ment, albeit the Miſſive Letter bore an Exoneration of a great Debt acclaim- 
ed by the Alledged Writer thereof, and alſo that thereby he was conſtitute 
befide, to be owing unto him,to whom it was Written, a great Sum of Money, 
whereby the Defender Alledged, that ſuch privat Letters would be of a greater 
force than Authentick Writs, which may fall under the Act of Parliament, 
Which was Repelled. Item, the Defender denying the Subſcription of the Let- 
ters to be Pyronons hand writ 3 Likeas he produced a Letter,all Written and Sub- 
ſcribed by the faid Pyroxor before he died, whereby he declared, that he never 
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wrot ſucha Letter, and therefore Alledged, that the ſame could not make faith 
except it were proven to be all his Hand- writ, at leaſt that it were proven to be 
his Subſcription by Witneſſes, who ſaw him writ the ſame, ſeing he had no 
means to Improve the Letter, it being Privat and obſcure,as ſaid is : And fur- 
ther contended, that in ſuch caſes, this ought only to be tryed by the Parties 
Oath, who being now deceaſed, there reſted no other manner of Probation, 
but the Oath of the Defender, who isonly found Party, what he knows of the 
yerity thereof; The Lords Found, that the Reducer had no neceſſity, to prove 
this Miſſive Letter to be totally written by Pyronop, but that it was ſufficient, 
it he ſhould lawfully approve the Subſcription thereof, to be his proper hand- 
writ z and before they gave Anſwer in point of Law, if that Approbation 
ſhould be by Witneſles, who were preſent, and ſaw him ſubſcribe, or not, The 
Lords ex officio ordained both the Parties, viz, the Reducer, to produceall ſuch 
Means and Documents as he had, to verifie the truth of the Subſcription of the 
faid Letter, and which he would uſe to that effe&t: And alſo the Defender to 
produce all ſuch Means and Evidents as he had, whereby he might derogat ta 
the Faith of the ſaid Letter, and might make it appear not to be his Hand-writs 
and after all were produced, They would conſider what faith in Law ſhould be 
given to theſaid Letters and would give Anſwer tothe Cauſe ix Fure, concern- 
ing the ſaid Letter, arid the Keaſons which are founded thereon. ARor. Start, 
Lermonth & Hay. Alter, Nicolſon, cMowat & Gibſon, Hay Clerk. Vid, Feb,14. 
1627. Betwixt theſe ſame Parties , July 1. 1631. Haccubin. 


Pollocks contra Fairholm, July 1 3. 1632, | 
Ome PoPocks being Served Heirs to Robert Halliday, Purſues ReduQion of 
two Bonds, of ſome Moneys,made by him, as being done on Death-bed, 
and ſo in prejudice of his Heirs. The Defender Alledging,that theſe ſame Bonds 
were given of theſe Sums, for Furniſhing made tothe DefunR, viz. for furniſh- 
ing ot Malt, as much as extended to 500 Merks, which yyas the Sum contained 
in the one Bond, and which was at ſundry times made to him, and whereupon 
the ſaid Parties having Compted, finding it to amount to this Sum, he theri 
made, and Subſcribed this Bond, The Lords Found this Alledgance Relevant, 
to ſuſtain the Bond, albeit it was made on Death- bed, the foreſaid reall Furni- 
ſhing being proven to have been really made, equivalent to the ſaid Sum, and 
which the Lords Found probable by Witneſſes, the Furniſher alſo giving his 
Oath upon the Truth of the Furniſhing, after Probation. And it being alſo Al- 
ledged for the other Bond, containing other five hundred Merks, that the Cre» 
ditor had recovered this Bond, for ſatisfaGtion of the like Sums owing before 
to him, and particularly which he had furniſhed to the Defundts Father, which 
then the Defun& took on him by his Bond to pay. The Loxds Found this Al- 
ledgance Relevant, for ſo many of the Sums, as the Defender ſhould prove fur- 
niſhed to the DefunRs (elf, but Repelled that part ofthe Alledgance, anent the 
furniſhing made tothe DefunRts Father, for the whichthey would not ſuſtain the 
Bond, except it were Alledged, that the Defunct was Heir or Executor to his Fa- 
ther, whereby in Law he would have been lyableto pay Sums,adebred by his 
Father to this Defender. Gibſon Clerk. Yid. Feb, 16.. 1628. John Byres. Jan. 
7.1624. Shaw, Penult July 1635. Richardſon. 


Stodart contra L. Cockil-ferrie, Eodeme die. 
Ne Stodart having Recovered a Sentence againſt Cockil-ferrie, for a Sum 
owing by his Bond made thereupon to this Stodart, in his own Name, 
albeit he acknowledged the Moneys to pertain to his Minor, to whom 
az was Curator; and immediately after the Decreet, the Minor becoming Ma- 
jor, Cackil-ferrie obtains a Diſcharge in his Majority from him of this Sum; 
Mmmm 3 and 
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and thereupon Suſpends, and defires to be freed of the Sentence obtained by 
Stodart, which Reaſon and Diſcharge Produced was not allowed, but Stodari, 
Decreet was ordained to have effe& , ſeing after the, Sentence, the Delender 
could not Tranſat, nor pay the Minor, albeit then Major, in prejudice thereof 
for it might be, that Szodart the Curator, 1n his Curator-Compts, would be 
found ſup«r-expended, and fo had juſt Reaſon to Intromet with the Minor's 
Moneys, and after Sentence the Debitor could not be reput to have donebong 
fde, to deal with any Party without him, at whoſe Inſtance Sentence was re- 
covered againſt him. Hay Clerk. 


E. of Mortoun and Crasfurd contra the Feuars of Muckart, Eodem die, 
He Earl, and one Craufird bis Tackſman concurring , being lafett in the 
Miln of M»ckaret, with the Aftricted Multars uied and wont, by the Bj. 
ſhup of St. Andrews ( this Miln being the only Miln of the Barrony ) Purſues 
the Feuars of the Lands of this Barrony, every one for their own Lands, for ab. 
ſtraQivg of the Multars, and to pay the ſame to his Tackſman of the ſaid Miln; 
wherein the Lords Found, that the Earls Charter and Seaſin foreſaid, contain- 
ing Diſpoſition of the Miln, ( being the only Miln of the Barrony ) with 
the Aitrited Multars, uſed and wont, and the continual uſe of the Defender 
coming and Grinding their Corns of their Lands at the ſaid Miln, was not 
a ſufficient Ground, or Titl , whereby the Defenders might be Compelled to 
come tothe ſaid Miln, and Grind their Corns thereat, as Thirled and Afﬀtrig. 
ed thereto; for by that Infeftment, they were found not to be Thirled , which 
was Granted to the Purſuer, bearing #t ſupra, Nor yet by theiruſe to come and 
Grind their Corns at the ſaid Miln, how long ſoever they had ſo done, ex 
that the Purſuer would Reply, and prove expreſs Altrition of theſe Lan 
pertaining to the Defenders, to this Milngeither by their Evidents, bearing them 
to be Thirled thereto, or by. ſome lawful Aas of Court, and Conſtitutions, 
whereby the faids Lands, and Poſleſiors thereof, were fo Thirled before the De- 
fenders Infeftment, and no otherwiſe. Ator. Nicolſon & Dunlop, Alter. Stuat 
& Prymroſe, Hay Clerk. Vid. Fuly 17. 1629, L. Newliffon November 26, 
1631. Oliphant, Decem. 20, 16g2+ L, Innerwick, July 12. 1621, Eal 


Murray. 


Ardwel contra M*cullech, Fuly 17. 1632, 

JT Na Removing, wherein theTennentWarned, Alledging him to be Tennent to 
[| theL ady, Liferenter of theſe Lands,& who was living the time of the maki 
ot the Warning, &who wasalſo Warned, & ſhe being then living, albeit now dead 
no Proceſs ought to be ſuſtained againſt him upon that Warning: And the Purs 
ſuer Replying, that albeit ſhe was living when theWarning was made, yet ſeing 
ſhe was dead betore the Whitſunday, to which ſhe was Warned , the Warning 
now and Proceſs thereon, ought to be Suſtained, her Right becoming extinR, 
even as if a Tack had been ſer, which would have endured ro that Whitſundy, 
the Setter might have Warned before the Whitſunday.to Removeat the Whits 
ſunda1,which would have been Suſtained: notwithſtanding whereof the foreſaid 
Alledgance was Suſtained, and no Proceſs Found upon that W arning, albeit ſhe 
died before the Term,ſcing it is not alike,as if a Tack had been ſet otthat en- 
durance to the Term , ſeing there it was conſtant, that the Tack would then 
Expire; Bur it is not ſo in Warning of a Liferenter, living the time of the Warn- 
ing,for none can be certain that ſhe will die before that Termand thereuponto 
make the Warning upon uncertainty of Ceſſation of her Right: Andit be- 
ing Alledged, that the Warning was made at theKirk of which is all rui- 
nous, and not at the Kirk of to the which Kirk, the Kirk whereat the 
Waning is made,is unit by A& of Parliament, 8 only DivineService uſed chere- 
ats 
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arzthe Lords were of the mind toSuſtain this Alledgance,and to rejeR the Warn- 
ing cheretore, but it was not decided, in reſpe& of the diſcuſſing of the other 
Alledgances, «t ſupra. Ator, Cunninghame, Alter. Nicolſon, Scot Clerk, Vid, 
Decemb, 24. 1642, Towns. 


La, Borthwick contra Scot, Eodemn die. 
He Lady Purſuing for the Mails and Duties of the Lands of C athcum, 
JF conform to her Conjunct Intettment,after the Deceaſeot the Lord Borth- 

wick her Husband : And the Detender Alledging, that her umquhile Husband, 

had tor Caules moſt onerous,viz, For ſatisfying of a Debt owing by him to the 
Excipient, granted a power and Letters of Commiſſion to him, to Intromer 
with the Duty of theſe Lands, for payment of theſe Debts, ay and while he 
were (atisfied thereof,and that they were not yer ſatisfied,and theretorethe Du- 
ties ought ro pertain to him,and not to the Lady,In this Proceſs, it being que» 
ſtioned, it this Factory could beobtruded againſt the Lady, who Alledged the 
Factory not to bea real Righr, and that ir could not be obtruded againſt her,no 
mote than a Right to bruik Lands,made to a Creditor,to be Poſleſſed tor pay» 
ment of an Annualrent of Money lent, ay and while the Money were re-payed, 
could be admitted againſt a fingular Succeſſor, as ſhe alledged, her ſelf ought to 
be conſidered,ſ(eing ſhe Alledged, that her Right lowed not from her Husband, 
but proceeded upon the Earl of Zothian her Brothers Reſignation,who was Hes 
retor of the Lands, and Refigned the ſame for Inteftment alike principally, to 
be given to my Lord her Husband and to her, and to the longeſt liver of 
them; And the other Party Anſwering, that the FaQtory was real, being for 
a Cauſe ſo onerous, ſpecially againſt the Lady, who could not be repute a ſtran= 

er, nor ſingular Succeſſor, ſeing her Infettment behoved to be repute to flow 
bh her Husband, ſeing the Earl of Lothian was obliged to Refign in his fa- 
yours and his Heirs, and not in her favours, ſo that her Intefrment behoved 
to be tepure her Husbands Deed, The Lords Repelled the Alledgance, and 
Found that this FaQory was not teal, and could not be reſpected againſt the 
Lady, nor her Inteitment, which the Zords Found, ought not to be reſpected 
as an Infeftment or Donation,flowing from her Husband, ſeing ſhe was equally 
Intett with him, and that he could not Revock the ſame, not being his own 
Deed, ARor. Nicolſon, Alter, Stuart, Hay Clerk, 


Black contra L, Pitmedden, Fodem die: 

'O)- Black, upon a Compriſing of Lands from his Debitor, Charges Pit- 

medden to Infeft him, as being Superior of the Lands, who Suſpending, 
that the Lands pertained to himin Property, and were fo Poſleſt by him, and 
his Authors, thir thretty ſix years by-paſt, ſo that he ought not be Compel- 
led tolnteft any in hisProperty, This was Repelled,and the Compriſer Ordain- 
td to be [nfeft, without prejudice of Pitzreddens Right of the Property, which 
the LordsDeclared ſhould not be hurt by this Infeftment, but only Found, that 
the Compriſer ſhould be in that ſame eſtate, for his Right, as his Author might 
have been, from whom he Compriſed, and would not put the Parties to Dif- 
put upon their Rights in this Judgment. Actor, Saird. Alter. Vid.March 11, 
1636, Margaret Scot. 


| L., CAnchinleck contra Cathcart, Eodeme die, 

He deceaſt Lo. Cathcart, in his Baſtard Daughters Contra@ of Marriage, 

is obliged to Infeft her and her Husband, during their Lifetime, and 

their Heirs, in ſome Lands, whereof the Daughter Sets preſently a Back- Tack 
tothe Lo. Cathcart, for payment of a Silver Dutie, of which Silver Dutie they 
were twenty years payed by the Pather, but never got any payment from the 
Fennents, nor out of the Lands. The faid Daughter Purſuing upon the In- 
| Mmmm 4 fefimertt 
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feftment granted to her, following upon the ſaid ContraQ, which was a baſe 


Infeftment, holding ofthe Granter, the Tennents of the Lands for payment of 
the Mails and Duties, and they Alledging them to be Tennents tothe L. Ae 
who wasInfeft inthe ſame Lands, by the Lo. Cathcart,holding of him ſicklike 
and Confirmed by the King, and by vertue thereof fix years in Poſſeſſion of 
the very Duties of the Lands from the Tennents, Occupiers thereof; Lik 
fince the deceaſe of the Lo, Cathcart his Author, he Charged his Son toenter tg 
the Superiority of theſe Lands, and for not doing has obtained Decreet of 
Tinſel of Superiority,whereupon he is Infeft by the King, & in Poſſeffion both 
Real, by uplifting from the Tennents the Duties, and alſo Civil, by obtain. 
ing Sentences againſt them3 Likeas the Tennents thir thretty years by-paſt ever 
fince payed their Duties to the Lo, Cathcart,while the L. Afeck Acquired his 
Right and Poſſeſſion, the Purſuers Infeftment being ever obſcure and unknown, 
nor ever cloathed with Poſſcfſion. The Lords Repelled the Alledgance, albeit 
it was alſo proponed for Affeck Compearing with rhe Tennents, in reſpeq 
of the Purſuers Right, which was anterior to the Defenders, and that the fame 
depended upona Contract of Martiage, and that they got payment of the Backs 
Tack Dutie from the Lo: Cathcart, albeit they never had any other Polleſſion, 
either from the Tennents, or out of the Lands, and albeit theſe ten years by. 
paſt, they had got no payment, and preferred her to the Excipient, albeit Ze. 
al Poſlefſor. Scot Clerk, Yid. Jaly 8. 1626. Turnbull Jan. 22. 1633Gordoy, 
and the Caſes there. 


Irvin contra Robertſon, July 20. 1632. 

Y Contra of Marriage betwixt one| Irvin and Robertſon, Irvin, 
Brother to his Siſter then ContraQted, to be Married on Robertſox,is oblidg. 
ed to pay tothe ſaid Robertſoz, in name of Tocher, the Sum of Two Thouſand 
Merks; and they being Married, after Procreation of a Bairn, who died before 
the Parents, but within the ſpace of a year after the Martiage, and a ſpace 
before the Expiring of the year, the Wife alſo died, and ficklike the Husbangy 
this Husbands Brother being Served Heir to him, purſues for Regiſtration of 
the foreſaid ContraQ, to the effeR that he might have Execution, for payment 
to him ofthe foreſaid Sum ContraRed, to be payed to his ſaid umquhile Bro» 
ther, being Heretably Contraed. Wherein the Defender Compearing, and 
Alledging, that in reſpe& the Wite and her Huſband out-lived not the yearbut 
that the Marriage was diſſolved by Death within the year; therefore the Mar- 
riage quoad omnia hinc inde donata, was returned, as if it never had been; and 
that the Tocher could not be craved by the Huſband, albeit he were yet wa 
and albeit he had not died within the year z neither could the Procreation of a 
Bairn, who alſo died within,the year of the Parents Marriage, make any Ex- 
ception againſt the*common PraGtique, whereby all is Reſtored hinc ind, 
where any of the Parties Married dies within the year: And the PurſaerRe- 
plying, that the Procreation of a Bairn once living, albeit both the Bairn and 
Parents died within the year, makes the Contra to be effeRual, and thatthe 
Tocherſhould be payed tothe Huſband and his Heir, Sicklike as the Conjun&- 
fee would have been indue tothe Wife, if ſhe had ſurvived. The Lords Repel» 
led the Alledgance, and Found, ſeing there was a Bairn born of the Marriage, 
albeit both the Bairn and Parentsdied within the year, yet that the Tocher was 
due to the Huſband, and conſequently, after his death, to his Heirs, being He- 
retable, as ſaid is, Actor. Stwers, Mowat & Davidſon. Alter. Nicolſon & Ruſſe, 

Scot Clerk, Via. July 23, 1634. Maxwell, and the other Caſes there. 
Hawilton contra Jug 21; 1632, go 
T* a ReduRtion of a Conſent, given by theWife to her Hufbands Alienation, 
of the Lands,wherein ſhe was Conjun&-fiar, defired to be Reduced ex p 4 
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pite met, &c. and an Exception of her voluntar. Conſent- being proponeds 
*thar ſhe Compeared before the Baillies of Gla/gow, and, Town-Clerk, and 
*before certain Witnelles, and made Faith, that the did it voluntarly, teſtified 
by a Note, written by the Clerk upon. the back of the Contrad, albeit neither 
that Note was Subſcribed by the Baillie, nor Clerk, nor an . A& Extracted 
and delivered to the Party thereon,. nor no. further extantin.the Clerk- 
Books, to verifie itz , whereby the, Purſuer Alledged, that .it ought-not $0 
be reſpeted, The Lords ex officio, Ordained both the Parties Witnefles binc in- 
'de to be condeſcended on, and the Witneſſes mentioned in the foreſaid Note, to 
be examined, and thereafter they would conſider of the Reaſon of wetws, and 
Exception, and Decide the Cauſe (for the Baillie and Clerk were dead )as was 
Decided June 27. 1632. betwixt Caſſie and Fleming. Actor, Nicolſon & Dun- 
hp. Alter. Stuart, Scot Clerk, _ _ oye ; 
Gs ..,, Hume contra Hume, Eodem dies .,., «1 ...... 
He deceaſt Sammel Hume, being Decerned by a Decreet Arbitral, to pay to 
T his Mother yearly, a yearly Dutie of Victual, whereto ſhe having made 
on her Aſſigney*, which Affignation being Intimat at the Mercat Crol oft 
Head Burgh ofthe Sherifdom, where the Partie dwelt, and within, marr 
the Lands lay, for which the Viaull ſhould be payed. The Afigney deſiring 
this Decreet Arbitral, the ſame being Regiſtrat,to beTransferred-in him AZivy, 
and in the Heir of Samuel Hume, Partic obliged to pay the ſaid Vicual, Paſſiv> 
who Compeared, and Alledged that the Mother, to whom the ſaid Victual was 
payable, had Diſcharged to the ſaid Samwe! that Decreet, and granted her 
ſatisfied of that Clauſe concerning the payment of the Victual, and had .exo- 
nered him chereof, and which, albeit it was confeſt to be done after the Aſſig- 
narion, and Intimation thereof,yet the ſaid Samet might lawfully. do it, not- 
withſtanding thercof ſeing, the ſaid Intimation was never lawtully mage to 
him, 2nd the Afſignation, and Intimation preceeding, made at the Mercat- 
Crofs, could not put him i» mala fde, topay his own Juſt Creditrix, and totake 
Exoneration from her, This Alledgance was F Relevant, notwithſiang- 
jng of the preceeding Aſſignation and Inrimation \, which the Debitor was n 
holden ro DO Hg being made to himſelf. For if the lntimation, had: been made 
at the Debitors dwelling Houſe, it might have remained as obſcure to him and 
unknown, as the Intimation made at the Mercat. Croſs 3: Therefore it would be 
conſidered, if ſuch Intimationsat Parties dwelling Houſes, be ſufficjent agai 
them, or elſe they muſt be made Perſonally to them, AQtor.. Mowat & Hep. 
burn. Alter. Craig. Gibſon Clerk. Yid. March 25. 1635. Lo. Yeſeer. : 
ry E gow Rule contra L. Billie, July 24. 1632, : : +. ,-: 
"Ne James Rule being Donatar to. the Literent of the Laird of Bilie,and 
purſuing Declarator thereon,the Lands being holden of che Abbay of Col. 


vgto him, and by vertue whereof he had been alſodiverſe years in P 
All thistime the 


natar had no co to the Liferent of thir Lands,being Compriſed, 
before the Rebellion from the V afſal ; and the Compriſer ia Poſſcſhon 
| cb Compriſing muſt be alle effeyal ro Seclude the Donatar, and 


r 
n the Liferent, as if the Vaſſal had by Contra Diſponed | his Liferene, he 
| beingat no Horn, quo caſi the IR Rebellion of the Vaſſal could ne-. 


onn ver 
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ver have prejudged the Acquirer of his Liferent in his Right thereof, albeit ng 
Sealin, nor other Deed had been done by the Superior, to acknowledpe the 
ſame. The' Lords Repelled this Alledgance, and Found the Liferent of the Vaſ. 
fal's Lands pertained tothe Superior, notwithſtanding that the ſame were Com. 
priled, and poſſeſſed by the Com riſer before the Vaſſal was Rebel; 1n reſpet 
that the Compriſer was not Infeft, nor Seaſed by the Superior, in the Lands, 
Nor had the Compriſer Charged the Purſuer to receive him upon the Come 
riſing, without which the Lords Found, that the Vaſlal becoming Rebel, a1. 
Pit atter the Compriſing, Fortaulted his Liferent to the Superior, wherein the 
preceeding Comprifing did not prejudge himz for not the Compriſing, but 
Seafin 9, Fn therealKight of Lands,eo caſueven as if there had been twoCom. 
priſers, the firſt Infeft, albeit laſt Compriſing,would bave been preferred tothe 
firſt Compriſer. And the Lords Found, that the Lord of EreQion his ſub. 
mitting of his Superioritiesto the King, prejudges him not of his Caſualities gf 
that Ere&ion,but that the ſame pertained to him, he not being latisfed there. 
fore by the King,which is the Condition 'of the Submifſion, It was alſoFound, 
that Bilie's Literent Eſcheat of his Lands, holden” of Fohr Strart tell under 
Jobn Sinatts Liferent Eſcheat, albeit the time when John Stuart was Rebel 
year and day,his Vaſlal was not then Rebel,but was Rebel thereatterz alſo, 
Compriſer Infeft before Bil/ies Annual Rebellion, by the King, Bil/zes (c1f being 
ſtanding Infeft by the King, by the A& of Annexation, prejudged not Joky 
Stuart, to whom thatBenefice was EreRed before that Compriling,and Infeft 
ment of the Compriſers thereon, ſeing' the King by that Erection Ceaſed tobe 
Superior, and Job Stzart became Superior, of whom he ſhould have taken 
the Infeftment, for by that Erefion, the Annexation of that Benefice was Ke 
ſcinded. Actor. Stuart & Craig. Alter, Nicolſon, Gibſon Clerk, Yid. March Q, 
1628. L. Wedderburn, March 19. 1628. Raith Donatar, and the other Caſg 
8 4 there, March 28. 1632. L. Zochinvar, March 13. 1628. Ker contra Colding. 
| ©.” frows. Feb. 16. 1631, Lo, Cranſton. and for the laſt Part of this Decifion,/ id, 
$es Feb. 4. 1634 L. Wedderburn. TR 
© Mchkorinoch 6ontra Jobnitoun, July 31. 1632. | 
fy Ne Mckorinoch, Burgeſsand Indweller in Kirkeudbright, Purſues the'Re- 
li of umquhile who was alſo Burgeſs, and died in that Town, 

the ReliR alſo being ſtill dwelling 1n that Town, betore the Sheriff of the She- 

riffdom, to make payment to him of certain prices for particulars furniſhed to 

her, extending to (ix or ſeven ſcore pounds,and whereot ſhe promiſed him pay» 

ment 3 whereupon having obtained Sentence before the Sheriff, and thereupon 


Charging her, the Siſpends upon this Reafon, that ſhe being a Burgeſs Wife 


of the King's Burgh=Royal, 'and till Refidenter there, as the Purſuer alfo 


was, and a Burgeſs ofthat Town, ſhe could not be conveened but betore the 


Provoſt and Bailliesof their own Burgh, they being both Concives, and che She- 
riff was not Judge to her, nor ſhe ho 


den to anſwer'to that Court, This Rea- 
ſon was not reſpe&ed;but the Letters were Found orderly proceeded,notwith- 


ſtanding thereof, in reſpe& the Lords 'Found, that” Burgeſſes of Burghs-Royal 
might be Conveened' by Con-Burgeſſes before: the Sheriff, as well as before 
their own Magiſtrats of Burgh, albeitthe Burgh was alſo Sheriffs within them- 
ſclvesfor they werenot privative, but cumulative Judges. Gibſon Clerk. Upon 
the laſt off March 1636. this was controverted in a Cauſe betwixt Conts and 
Conts Cook in Edinburgh, where the Maſter being Purſued by the Servant for 
his Fees, before the Sheriffof Edinburgh, and the Maſter defiring Advocation, 
becauſe he was Burgeſs of Edinburgh, and therefore ought either to be Judged 
In their Court, as their Burgeſſes, eſpecially ſeing they were Sheriffs within 
themſelves, or elſe Advocated to the Lords 5 which Reaſon the Lords inclined 
' toſuſtain, but delayed to Decide it untill June next thereatter. Dowglaſi 


mm a4 y © ©. A B=_z 


ws, ) _ ww pa  Fy: you Ry d %- 


” -:of > > . » Ys a4 : » 4Þ m__ cl —— OO 


T be Decifuohs of the Lords of Seſſion, 1632. 651 
Dowglaſs contra L.:Ednem, Eodem die. 2 
N an ARion for wrongous Intromiffion with the Teinds of Ednem, of the 
Cropt 1631. The Lords ſuſtained this Afton, and Decerned according to 
the quantity of the Teinds proven; albeit the Defender Alledged,: that he 
[ntrometted according to'a- Warrand of the High Commiſſion, giving him 
power tO Intromet,he finding Caution to pay the quantity,to which the Teinds 
ſhould be valued, as uſeis/in that Commiſſion ; likeas the Teinds are Valued, 
and the Valuation approven by the Lords of the Commiſſion, and he is con- 
tent preſently to pay the quantity, whereto it is valued; and therefore he Al- 
ledged, that the Decreet ought to be reſtrifted tothat quantity, and no fur- 
ther ought to be Decerned, This Alledgance was Repelled, and notwith- 
faoding thereof the quantity proven was Decerned, and the Prices, but the 
ſmalleſt quantity that was proven was Decerned; and this was ſo Found,ſeing 
the Purtuer had not ſubmitted, fo that the AR of the Commiſion could not 
aſtrict him; albeit the Defender Alledged,that if che Lords of the Commiſſion 


| had not given him Warrand to meddle and lead the Teind, he would not have 


intrometted therewith 3 which was not reſpeted, feing he ſought that War- 
rand upon his own peril and hazard. And this is the firſt Deciſion where the 
quantity Proven was Decerned, notwithſtanding of the Warrand to lead from 
the Commiſion, and notwithſtanding. of the approving of the Valuation. 
AdQor. Stwart & Craig. Alter. Nicolſon, Gibſon Clerk. 


Montgomery contra L. Ferguſhill, November 9g, 1632. | 

General Declarator of the Eſcheat and Liferent of being Purſued 

{\ by aontgomery, the Rebels Creditor,and which he Declared he took and 
uſed only to recover payment of his own Debtz Fergsſhill Detender being 
alſo Donatar and Creditor ofthe ſame Rebel, Alledging,that the Purfters Hor- 
ning produced, whereupon the Gift of Eſcheat wasgiven, was null, becauſe the 
Debitor was riot Charged, neither perſonally, nor at his dwelling-houſe thete- 
by, in ſo far as the Execution bore, that the Meſfenger Charged rhe faid Debis 
tor, whom he Deſigned by the Style of his Roum of at. bis dwelling- 
place there,and the Execution Defigned no dwelling place particularly, where- 
at he Charged him, as it ought, This Alledgance was Repelled, and the Hors» 
ning ſuſtained, for the Execution was holden, as if it had born to be done at 
the Parties dwelling place,whereof he was ſtyled by the ſaid Execution,and the 
Purſuer abode at the Horning, as Execute at that dwelling-place. Thereaf- 
ter the Defender Alledging, that he offered to prove;that the Rebel dwelt in 
another place the ſaid time of the Charge : And the Purſuer Replying,that that 
Exception being i» fa#o, ought not to be received ro annul his Horning ſo 
fummarly, by way of Exception, but he ought to Reduce thereon, and then 
he ſhould Anſwer thereto. The Lords received the ſame Exception boc loco, 
without neceflity to urge the Defender to Reduce thereon, in reſpeR of the 
Execution foreſaid, which as ſaid is, made no clear ſpecial —— of the 
place nominatine, whereat the Party was Charged. And thereafter the Purſyer 
Replyed,that he dwelt then in that ſame place, whereat he was Charged, which 
was ſuſtained, and admitted to Probation, Afor. Stwart & Gilmore. Alter. Cun- 
ninghame.Gibſon Clerk. id. 14 Decem.1621.E,Wintoun,$$23 March 163 0,Oliphart. 
Hamilton of Sheils contra his Tennents, Novemb. 22. 1632. 1 

I} a Removing Purſued by Hamilton of Sheillr, the Defender Alledging, that 

, by Contract paſt betwixt the L. Duzrod, whowas Author of the Purſuers 
Right, and who had Diſponed the Lands to the. Purſuer Heretably , which 
Contra was before the making of this Purſuers Right, the ſaid L. Dunrod had 
obliged him to Infeft this Defenders Author in an Annualrent out of the Lands, 
Nnan 2 Redeemable 
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652 TheDeciſions of the Lords of Seſfion, 1632. 
Redeemable under Reverfion of the Sus therein containedgby the which Con. 
tra@ he gave alſo power to the Excipients Author, to Set Tacks ofthe Landy | 
Libelled to whom he pleaſed, and for the ſpace contained in the Contra; acy 
cording whereto he had SetTacks to the Excipient, which were not yet expired: 
This Exception was Repelled againſt the Purſuer, who was fingular Succeſſgy 
to Dwxrod, ſeing the Wodſet whereupon the Defender Excepted was confſti. 
ſtute only by Contra&,whereupon no real Infeftment nor Security was exped; 
ſo'that albeit it might work againſt the ContraGer and his Heirs ; yet it could: 
not be received againſt the fingular Succeſſor; and as.to the power to $ey 
Tackscontained in the ContraQ,that was-not reſpected againſt the fingular Suc- 
ceſſor, ſeing according thereto no Tack was Set before the Purſuer. acquired 
his Right, and the Tack Ser fince could not be valid againſt the Purſuer, in re: 
ſpect of his interveening Heretable Right, acquired before the Setting of the 
Tack ; for that power in the Contra& to Set Tacks, was but a Procuratory 
and Mandat, which was tacite, and in effe@ Revocked rebus integris by the 
Conſtituent, before the uſing of the power thereof by vertue of the ſaid Here. 
table Right,acquired by the Purſuer: And it being turther Alledged,that by the 
ſame Contra the L.Dunrod per werba de preſenti,Set a nineteen years Tack tg 
the Excipients Author, which is yet unexpired, to begin after thefſaid Annual 
rent was Redeemed : Likeas now he granted the ſame to be Redeemed, and 
diſcharged the Wodl(et, and confeſſed the payment of the Sum, and took him 
only to the Tack, which behoved to be reſpeRed, as if the Annualrent had 
been Legally Redeemed. This Alledgance was alſo Repelled, ſeing the An- 
nualrent wasnever Redeemed, after which Redemption, the Tack was onlya 
pointed to take beginning 3 and the Defenders granting of Redemption K 
not be reſpe&ed in his prejudice, who was ſingular Succeſſor, to make the Tack 
have beginning, which was conferred to a time, which would never fall forth, 


ſeing the Wodſet not being valid guns this Purſuer, the ſamine would ne / 


ver be Redeemed, being only an onal, and fo as he needed never to know 
the Wodſet, no more could he be obliged to the Tack; in reſpe& whereof 
the Exception was Repelled; Actor, Nicolſon & Gilmor. Alter, Mowat & Gibſoy, 
Scot Clerk. 


Turner contra Ker, November 24. £632. 

Ne Turner Taylor in Edinburgh, Purſuing one Margaret Ker,for payment 
of the price of ſundry Gowns and Abuilziments taken off by him, and 
furniſhed by him to her, and delivered, and which was Libelled to have been 
done by him at her direion. The Lords Found this Summons,concerning that 
direRion and furniſhing, ſhould be proven by Writ, or Oath of the Defender, 
and Found it not probable by Witneſſes, thÞ price Libelled extending to 400 

pounds, Ator, Rive, Alter. Mowat, Hay Clerk, 


Hind contra L, Wedderburn, Eodem die, 

Ne Hind Purſues Removing, as Heir to his Good-ſir, who was Infeft in 
ſome Huſband-Lands in Coldingheme,againſt L. Wedderburn and his Ten- 
nents; and he Defending and Excepting, that his Father had obtained De- 
creet of Removing againſt this Purſuers Good-fir, to whom the Purſuer is 
Heir, by vertue of which Decreet his Father during his lifetime, and fince 
this Defender, hath been in continual peaceable Poſſeſſion of the Lands Libel- 
led thir Thirty four years bypaſt ; therefore the Purſuer,this Decreet ſtanding, 
cannot Purſue Removing : And the Purſuer Replying, that the Decreet can- 
not be received to (tay this Removing, except that the: Defender would Al- 
ledge ſome Right, by vertue whereof he bruiks, and by vertue whereof 
the Sentence was obtained 3 which if lie will Alledge, he will oppone a null 
ty 
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The Decifuons of the Lords of Seffiony 1632. 653 
yin Laws viz, That itis an Infefrment of Kirk-Land, not Confirmed, which: 
canneither produce Aion, nor Exception. Likeas John Stuart, now Laird of 
Coldtnghame, and Author of this Purluers Right Compeared, and Concurred 
with this Purſuer, and adhered to this Reply, and affilted the Purſuit, againſt 
whom no Decreet is obtained, The Lords Found, in reſpeR of the ſaid De« 
cxeet,clothed with ſo long Poſſeſſion,obtained againſt this Purſuers Goodsſit,to 
whom he was Heir, and Purſued by him boc Tit»lo, was ſtanding unreduced, 
therefore that the Purſuit could not be ſuſtained, notwithſtanding of the ſaid 
Reply of Nullity, which is not receivable by Exception or Reply; for it wasnot 
Found neceſſar,that the Defender ſhould Except upon | his Right, fo long as 
the ſaid Decreet clothed with ſo long Poſlefſion (pod unreduced : And the 
Lords reſpeRed not the Superiors Concurſe, to ſuſtain a Purſuit of Kemoving 
at another Parties inſtance, he not being Purſuer. . Actor. Alter, Nicolſon. 
Scot Clerk. Yid. 21 December 1629. Clerk. 


. - Annand contra Aunand, Eodem die. 
N a Purſuit by one Aznand, as Executor to his Father, for payment ofa Sum 
againſt the Defender, as lawfully Charged to enter Heir to his Father, De= 
bitor of the Sumy conform to his Bond, + The Defender offering to Renounce, 
where he was conveened as lawfully Charged, &&c. And 2% Alledging,under 
Proteſtation, that he paſt not from his Exception,and offer.to Renounce to be 


Heirg that he offered to prove by this Purſuers own Oath, that the Bond was 


blank in the Sum all the time of the Lifetime of the Creditor,and was ſo Found 
by this Purſuer after his deceaſe, and was fince filled up by himſelf - And the 
Purſuer contending, that he cannot be heard both to propone this Exception, 
and alſo to Renounce. The Lords Found, that if the'Defender would offer 
to Renounce to be Heir, he could not be, heard to Propone any other Excepe 
tion to Eleid the Purſuit, and if he would Propone any. Exception for Eleid- 
ing thereof, that eo caſs he eould never be heard, neither at that ſame time, nor 
in that Proceſs, nor in no time thereafter to Renounce 3 and fo they permit- 
ted to his option, to eleQ any of the two; but Found, that he could not pro- . 
pone and uſe both; for if he ſuccumbed in proving of the Exception, or any 
other peremptor Exception, which might Eleid the Cauſe, he could not uſe the 
Renunciation, having ſuccumbed : albeit the Renunciation was proponed at 
that time when the Peremptor was proponed, which 1 think ſingular, AQor, 


Baird, Alter, Gilmore. Gibſon Clerk. Vid 11 June 1631, Tailzifer, 11 Decems 


ber 1632. Wood. 16 February 1633. Ker. 


L, Haddo contra Johnitoun, Penult. Novemb. 1633: __ 

[: Haddy having conveened Fohnftown bis'own Tennent in his own Court, 
before his own Baillie, to hear 1t be tryed, that he had done wrong the 
time when he was Tennent of his Lands of in Ryving out the Greens and 
Swairds of the faids LandsLaboured by him,and in burning and waſting the Moſs 
thereof, whereby he had deteriorat the ſaids Lands, and thereby had damnifi- 
ed the faid Purfuer his Maſter in great Sums of Money Libelled; 8& whereupon 
Decreet was given in his own Baron-Court againſt the Tennent, for the Surh 
of 600 merks; Letters conform being ſought to this Decreet, The Defender 
Alledging the ſame to be null; being given by himſelf in his own Baron Court, 
ban both Judgeand Party in etteR, ſeing he was Purſuer, and his own 
Baillie Judge, and the Probation behoved to be either by hisown men and Ten- 
nents, who could not be Witneſſes, being his Tennerits, of elſe by others dwel= 
onother Mens Lands, and he had no JurisdiQtion'to cauſe them who are 
extra Territorium, to Compear to be Witnetſes in his Court, and if they did, 
they were the more ſuſpett 5 and it oo anovelry that any Baron in his; own 
nnn 7 rt 


Court ſhould Purſue, and be Judge ts a Declarator of this nature, and of thig 


conſequence, to take Sentence to hitnſelf therein but it was only proper'ty 


have been Cognoſced, Tryed, and Decided in a' Soveraign Judgment before 
the Lords of Seſſion. And the Purſaer Replying;that the Baron- Baillie ways 
competent Judge to Decide in this Cauſe, for wrong done by his Tennent, fax 
more than when he is Judge in ARtons for breaking of Arreſtments, which he 
may lawfully Judge upon, The Lords, in reſpe& of the Alledgance foreſaid, 
proponed-againſt the Decreet , which they Found to be very conſiderable, 
Annulled the Sentence (the fame was given parte ab/erte) and Reponed the 
Party, to Dilpute againſt the ſamine, ” as if it had never been givenz and Or. 
dained the Defender in this Judgment before the Lords, to Anſwer to the 
Deeds containedin that Libel}, ficklike as he might have done ab initio, if he 
had been Purſued here before the Lords, Ador, Alter. Mowat &. Gibſon, 
Gibſon Clerk, Vid. 6 Feb. 1633. Berwixt thir Parties. 


| L. Kilkerran contra Ferguſon, December 1. 1632. | 
bye Kilkerran having Comprited certain Lands from one Fergyſon,, 
having Charged the Superior to enter him therein z and the ſame La 

being thereafter Adjudgedto another Creditor of this ſame common Debitof, 
who was Infeft by vertue of the ſaid Sentence of Adjudication therein, iam 
1626. And conform thereto in Poſſeſſion of the Lands, but after Kilkerras 
Compriſing, and Charge given to the Superior, which preceeded the other 
Parties Adjudication, the ſaid Comprifing being in a»mo 1625. Purſues thiss. 
ther Creditor, for re-pay ment of the Duties of the Lands, uplifted 'by rhe fd 
other Creditor, by vertue of his Adjudication,of the years 1627, 1628, 1649, 
and 1630. wherein this Creditor defending himſelf with his Adjudication, I» 
fettment, and reall Poſſeſſion, and thereby claiming preference, ſeing heA 
ledged,that Kilkerran wasnot Infeft, nor Seaſed, without which he could dai 
no Right to the Lands, eſpecially againſt another Creditor Infeft as ſaid is, 
and that his Diligence againſt the Superior could not be equivalent to a Seafin 
againſt this Excipient 3 And Kilkerran claiming preference, in reſpe& of them 
teriority of his Compriſing and Diligence. Likeas, in another Proceſs of double 
Poynding, wherein this ſame Excipient was Party, for the Duty of theſe Lands, 
anno 1631. He was Decerned to be anſwered of that year, which mult give 
him alike Right to all years fince his Comprifing. The Loyds, notwithſtand- 
ing of the anteriority of Kz{kerrar's Compriſing and Diligence againſt theSue 
perior, «and Sentence for the year 1631, ih his favours, which was given,this 
Party being abſent, Found, that the Excipient ought not to. repay the bygone 
years acclai.ned : for the Sentence for.the year 1631, was given upon the Du- 
ties of the Lands then extant,neither uplifted nor conſumed,and the other years 
bypaſt now controverted were uplifted, and were bona fide percepti, & _ 
ti, conform toa true Title,and bona fide, the other Party having no real R1 
and which could not be ſupplyed by his diligence, albeit prior to this 
der's,ſcing nothing followed thereupon: and the ſaid Compriſer after he;had 
Charged the Superior, did never proſecute his Charge, but ſuffered the ſameto 
ly ſtill and fI&ep, and did no more while July 1632, At which-time the Superior 
being of new Charged by him, and the Superior then Suſpending, the Sulpen- 
Mon was Diſcuſſed, and he ordained to be Infeft, paying-to the Superior the 
years Duty then modified for his Entry, which yet he haJ not payed, and ſoin 
effe& it was hisown fault and Ceflation, that he was not Infett, which ought 


Not to be prejudicial to another Creditor, as the Excipient was to uſe bis Jaw- 


ful Diljgence 3 avd having ſo done, and being [pfeft,and in_Poſle(lionghe was 
preferred, and afloilzied from this Purſuit, eſpecially the Queſtion | 
bygone years now nor extant,-but conſumed, the Excipient having a jult w”_ 


6zz The Decifionrof the Lovilt of Seffon; 1633. 
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'© poſſe/ſionem bona fide aequiſttam, &- ubiprecedit titulus verus, wel eliam pmati- 
wws.quamvis ex errore. fi juſtus error ſu, ſemper boxa fides preſumitur & peſieſſor bona 
fide ſemper poſtea facit ſrucius ſuos, donec conſtiterit,de cjus mala fide,tunc vero ab 
io tempore tenetur frud as reſtituere, ut ait, Bariol. in leg. qui boxa fide, f. de ac+ 
quirendo rerum Dominio &- in l.qui feit, Q. finali, J de uſuris, Idem in l. Ujucapio, &, 
frad us. fd: uſurp.& nſutapionib.ubi dicilur bon fidei poſſe ſorem, non teneri reſtitue- 
| re frucl us,quamuisextantes ſs per triennium þ(ſſederit nals fides autem probatur per . 
| denunciationem. poſse(ſori faciam, Item, ſo coram aliquilus dixiyit ſe ſciviſſe rem 
ab eo poſſsſame fuiſſ'e alienam.. Item, ſi fama fuerit in vicinia,cum mala fide poſſidere 
G& ipſe erat- uicinus, ut ait_Bartol. Leg. Celſus ff, de aſurpationib, et uſucapionib, 
Ator, Mcgill,” Alter. Mowat & Neihon. Gibſon Clerk, Vid. 22 Fanuary 1633: 
Gordon, 1.4: Feb, 1633. Charters. Ut. January 1632. berguſon, 


Hunter contra Halyburton, Eodeme die. 
Here being aSubmiſſon betwixt theſe two parties, who were both Bur- 
T oeſlſes.of Dundie,' to four Con-Burgeſſes, with power to them four to 
chooſe an Overſ-man, and whatſoever the- Overl-man ſo choſen,either by him- 
ſelf alone, or with one of the Judges Choſen for ilk Party, ſhould Decern, 
they ſhould abide thereaty whereupon Decreet being Pronounced by an Overſ- 
man,8 by aJudge for ilkParty, but not by the other of the two Judges, Ele&t- 
£d by one of the Parties;for theſe two Judges Elected for ilk fide, and the O+ 
verſ-m2n ſhould have been choſen by all the four, - albeit a Judge forilk one 
of the Parties, with the Overſ-man- ſo-choſen had power to Decern : and the 
Patty Decerned to pay a Sam to the other, being Charged to do the ſame 
Who Suſpending, that the Decreert was null, becauſe there was nothing excant 
10ſhow, that that Overſ-man was choſen by all the-four Jndges, - as was ap- 
poinced in the Submiſſion; - For albeir chat, che Decreet bore, That he was cho- 
ſen by theTndges, yet ſcing it was notSub(cribed by chem all fonr,ic could not be 
repute lawtally done, and that he was ſo choſen, and -conſequencly: was nullg 
Likeas there; was neither Witneſſes named nor inſerc, neither in the Submiſſ- 
on nor Decreet, Thele Reaſons were Rejected, and the Decreert Suſtained, 
bearing,That the Fudges had Eletted the Over -man , and there was no neceſhi.. 
of Witneſſes, ſeing the Submiſſion was Subſcribed by both Parties, and by 
Ne tour Judges, who accepted the ſame, and the blank whereon the Decreet 
'0n the back of the Submiſſion was inſert, was alſo Subſcribed by, the Parties,and 
Oyerſman, and three bthers of the Judges, which was ſufficient without Wit- 
neſſes, bing done amongſt Con- Burgeſſes, and for a Sum of Money, not ex- 
ceeding a Thouſand Pounds, . and not inan Heretable Matter, Actor, Stwart & 
Pitcairn, Alter, Nicolſon & Ruſſel. Gibſon Clerk. Yid, March 7, 1633. Bettie; 


: . 


March 27.1633, Fofter. Decemb, 9, 1635, E. Rothe(s, 


; William Carpagie & Panter contra William Dick, Eodem die, | 
} * Ne Pagter being Infeſt in ſome Lands upon a Precept of Clare conſtat, 
by the Town of Mentroſs, Superiours of the Lands, as Heir to. his Father, 

Fj weong Rednction and Improbation of the Rights, made of thac Land by his 
\\ Father, to certain other perſons parcicularly Libelled, and conſequently, that 
” the Compryfings lowing from theſe Parties, Alledged Acquirers of the Right 
trom his Father, might fall;upon this Reaſon of ReduRion, becauſe his Ulm« 
{4uhile Fathet had never madeany. Right chereof ro them z Whereinthe Defen- 
{ders Alledging,that they being Iafeft by the Superior, in the Lands Lybelled 
before che Parſugrs Precept of Clare conſtat granted tohim,that Precept of Clare 
»tanftgt,he never-being Served: nor Retoured Heir to [iS Mikes, could not give 
dim-lacereſt as. Heir coInſtru& him 4:42 ro be Heir,to furniſh him aTitle and 
Rion,as Heir 47iv? to Reduce their Rights,anterior to his,and publick alſo , 
i Nnnn 4 this 


| 
| 

' 
| 

| 
| 
, 
: 
: 
n 
, 
7 
- 
e 
, 
c 
| 
lo 
is 
c 
1 
rs 
_ 
It, 
n- 
d 
to 


% 
A 


656 The Decifions of the Lords of Seſſion, 163%, _J 
this Exception was Repelled,and'the Purfuer was Found to have ſufficient Eng. | 
'rry, as Heir Inſtruced by the Seafin, proceeding upon a Precept of Clare conff 
mentioned therein,to Purſue this Action, as Heir 4#;ve ſo inſt.uRed, albeir! 
wasn6t Seryed nor Retoured Heir, in reſpe& that the Purſuit was only for 
Reducing Writs, depending upon the Deeds done by his Father, to whom he 
was ſo qualified Heir,and in this Subje&R of Lands, wherein his Father was Ins 
fett, and himſelf by vettue of that Precept, whereas if he had been Porting 
Heir, by vertue of ſuch a Precept extra hoc ſubjetFum, the queſtion had the 
been more conſiderable, if the Deeds quartelled had not only depended has 
his Fathers Fa&y but it was Found 'that he ought to prove cum proceſſu, that 
his Father was Inteft, and ficklike he ſhould produce i» termino probationis, 
the Precept of Clare con#at, whereto his Seaſin was relative, Actor, Nicolſy 
& Mowat, Alter, Stwart. Gibſon Clerk, Yid, Fuly 5, 1632, Sheriff of Forreſ, 


Drunimond contra the Fiſhers of New- Haven, Decemb, 4. 1632. 
Ames Drummond being Tackſ-man to the Lord Hally-rude-houſe , of tha 
J Teind-Fiſhes of New-Havey, and Purſuing Spuilzie againſt the -Fiſhersgf 
theyear 1630, which was the firſt year of the Tack,and they Defending thems 
ſelves with a continual uſe of payment of a particular Duty condeſcended on, 
of all years preceeding this year now acclaimed, and ſo Alledging they couldhe 
Conveened for no greater Duty of the year Lybelled , there being no I 
hibicion Execute againſt chem, preceeding the ſaid year, to make them theieby 
lyabletoa greater Duty than they were in uſe of betorez This Alledgance wg 
IVY ſeing the Defenders —_— not, that they were ever Tackſ-m 
or had any Right made to them of the Teinds Libelled \, for payment of 
Duty excepted on, whereby -after that Right Expired, they might haye 
bruiked for the ſame Duty per tacitam Relocationem,not being ever interraph- 
ed, or that the Teinds Libelled were ever contained 'in-the Abbots Rental, 
and given up and bruiked, as a ſtocked Rental forthat Duty, which not being, 
the Lords Repelled the Alledgance, and Found ho neceffity of an Inhib 
bar reierved the Modification of the quantity atter Probation to the Zx 
themſelves, Actor, Gibſon, Alter. Dunlop, Hay Clerk, | I 


Chiſholm contra Gordon, Decemb, 6, 1632: © — 
CNNe Chiſholm R elit otumqhileMr, AlexanderCraig & Dowelas her po 
Purſues Gordon of Park,tor payment of a Sum of Money contained ink 
Bond granted thereon » And the Defender Alledging, that the Purſuerfince 
the Date of this Bond, accepted a poſterior Security, in ſatistaQion ot the 
Sum in the prior Bond, The Lords Found this Alledgance Relevant to Eleid 
and Exclude all Aion, which might be moved upon the ſaid prior Bond, which 
they Found ſatisfied and taken away by the ſaid poſterior Security, the 
bearing the Tenor foreſaid, viz. That it was given and accepted in ſatis} ain 
of the Paid prior Security, Neither was it Found neceſſar, that the Defende 
ſhould be compelled to ſy, that the ſaid prior Bond was exprefly Renanced 
and Diicharged, for in effeR, by accepting of the ſaid poſterior Security, in (a 
eis:act:on, as ſaid 1s, the ſame was Diſcharged, ARor, Baird, Alter, Barclay, 
Hay Clerk, Yid, December 7, 1631, Scarlet, Fuly 23; I633, Lawſon, Mary 
20, 1633. Lyon, ho 
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Stuart contra Lundie, December 7, 1632; "A +2 
Ne Stuart Purſying Sir Fames Longdic to Remove trom an Husband La 
in Soak, haiden of Coldingheme, conform to an' lafeirmenc,grabtes 
thereof by Fobs Stuart tothe Purſper,to which Fohx rig gan Se” : 
Ere&ed, and Sir $4u8 Defending with ati Iatettment,granted to by tney. 
Exalot Hume, who was Intett-uponthe Inhability of Fob» Stzers, Declared, ; 
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Parliament, conform to'a-Charge Execute againſt him 28 Superior by che ſaid 
Sir'Fawes, who had Comprylſed the faids|Lands/ from:Thomaes Zumſdaye, and 
tofitorm thereto he has beenfince reh years in Poſfeſſion of the ſaids Lands, 
which ought to maintain-HKim''in this Judgment ' Poſſefſor, T his Alledgance 
ws fummarly Repelled in the fame place, becaufe of the Reply underwritten, 
withour neceffity to Reduce, ' Becauſe the -Infefrment' Alledged by the Exci» 
, was Found ſummarly fall, as ſaid is, ſeing the fame was granted by the 
my of Hwme ,; who, the time of the Charge given him to receive the Purſuer 
apon the Alledged Compryling,was notithen Superior,bur onlyFobs $1207 the. 
Purſuers Author, in refpe@ betore'the Defenders Injefrment from the Earl of 
Hume, the Earl of Hame's 25 ap was Reduced in Parliament, and Fohn Stuart 
Declared rohave the only Right to that' Abbatie, to whom it was EreQed, and 
ſo the Right being null;the ren years Poſſeſſion was not reſpeRed, and the Ex- 
ception was Repelled, * 
' © Woodcontra Blair, Decemb, 11. 1632, He 
Ne being Purſued as lawtully Charged to Enter Heir to his Father, and 
taking a Term to Renunce, and at the Term offering to Prove,that he had' 
an elder Brother living,and fo he could not be that perſon that could be Charg- 
ed to Enter Heir to his Father,his elder Brother being alive : The Zords Found, 
he ought not tobe heard to propone this Alledgance;and thereafter ſuffered co 
Renunce,it he ſuccumbed co prove the ſame, Yid, Novemb, 24. 1632, Annand, 


Schaw contra Crawford, Eodems dit, : 

Fils Schaw. Relic of umquhile Crawford of Slattertoun being his ſecond 
Wite, Purſues his eldeſt Son of the firſt Marriage, as lawſully Charged to 
enter Heir to him, toImploy to her inLiferent, and to her Bairnsin Fee 3300 
merks, conform toa Bond granted to her by her Husband of that Tenor: And 
the Defender Alledging,that the Purſuer was Executrix to her H ; and 
was Intromiſſatrix with his Goods and Gear, and ſo ought to fulfil the ſame her 
Telf, and was both Debirrjx and Creditrix,and ought to relieve the Heir there- 
of, This Exception was Repelled, and albeit ſhe was hoth Executrix and lnero- 
miſlatrix,yet it was Found, that ſhe had good Aion againſt the Heit, and thar 
the Executrix was not obliged to relieve the Heir of this Debt, which was He- 
xetable,and whereto the Heir was lyable, without Relief againſt the Executrix, 
_theſame being Hererable, S50z Clerk, Yid. penult Fuly 1630, L, Carnouſic, Fun 
ty 22,1630, Salmond, Lecemb, 7.1627, Porteous, March 20.1633. White, Feb. 

7, 1635, Watſon, Feb, 17, 1632, Kinnaird ,, Fuly 4, 1628,Hamilton, 


_ Porteous. contra Lo. Herreis, Eodem die, ' 
d i: Lo, Heyreis being Purſued for 500 merks adebted by his Father,con- 
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form.to his Bond,as. Heir to him, who offering to prove, that the Purſu- 

er bad received yearly as much Viaual,as in price would extend to this Sum, 

which he offered to- prove by Witneſſes, The £rds' Found it not probable by 

Witneſſes, but only by Writ or Oath of Party,to take away a Debt,Conſtitute 

by Bond in Writ, Aor.. .':; Alter. Nicolſon. Gibſon Clerks Vid: Faly 23; 
+2633, La, uAbergeldie, March 9, 1633. Maxwel, 


"Þ L. Zugteun contra L, Edmonſtoun, Eodem dit; WP 
ON* having Compryſed from theL, of Zamonſftown, as lawinlly Charged 
H to enter Heir for his Fathers Debt, the Right of the Patronage of the Ho- 
; br of Fdnemſpittil,which pertained tothe Houſe of ZEdwerftonn, with other 
Lands of Zdyem Compryſed alſo,and thereafter way mas" preſent-= 
ed aPreceptor to that Hoſpital, which Preceptor i iatly ſers a 


| 4 | on with conſent of the ſaid LONG who was Patronby vertue of his Com- 
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,of the Lands of Fafs, which pertains and weze Doted to the ſaid Hos 
Oo00 4 ' ſpiral, 
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ſpiral, to another perſon for payment of a certain Duty tothe (aid Preceptoy , 
W hich Fevar (o-Infeie,Purſuing the Tennents to Remoye from the (aids Lands; 
who Excepted, that they were Tennents to ſuch;a.Preceptor yet alive, whowas 
preſented'25 or 30 years ſince to the ſaid Preceptory, by umquhile the L, Ed 
mon#onn, Goodfir tg this:now Laird, and which Precepror has been theſe ag 
yearsSin pdfleffion ot the ſaids Lands, by receiving of 20 merks from the Poſſe 
ſors of the fame Lands; as Duty therefore,and yet continues in Poſlefſion thergs 
of ; | {o that this Preceptot being yet alive, no other Preceptor Conſticace and 
preſented by the Compryſer,norno Feyuar made by him,can have R jght totheſe 
Lands, ſeing this Compryfing,which is the ground of all,is but Deduced in 4n 
0.1631, and ſo is25,0r/30 years after the other was preſented, and whoſince 
has continully been in Poſſeſſion : This Exception in this Judgment Poſſeſs 
ſor of Removing was Repelled,and nor Suſtained to Defend the Tennents: Fax 
as it was Replyed for the Purſuer, T he Lords Found the Right of Preceptory, 
made by the Patron, whereupon the Exception is. Proponed,not ſufficient tg 
make that perſon lawfu) Preceptor, ſeing the Preſentation thereto was not d 
livered to-that Preceptor,,-but remained ſtill with the Patron, and became ni 
the Preceprors Evident -,,,. andalſo (eing the Alledged Preceptor was aTe 
nent, ofa. part of the ſame. Hoſpical Lands, and payed Duty therefore him( 
to.the L, Edmonton thePatron,who preſented him;And the Lords Found no 
te& in the Preſentation,albeit Collarion and Inſtitution followed gor thereg 
2s was Alledged by thePurſuer againſt the Excipients Preſentation, produced | 
him, For it was Found, there was no neceſſity ofCollation, nor Tnfticution inf 
Preſentations made by Laicks, for which 71d, Fly 4.1627, M*kenz/e Mini 
And it was not teſpe&ed,what the Excipient Duplyed, that there was noneceþ 
firy now-after ſo long titme,to prove Delivery ofthe Preceptors Preſentatig 
ſeing it was extant, and mult be preſumed to have been Delivered. Likeas with 
out Delivery ir is ſufficienr,in reſpect of the 25 years Poſſeſſion, as (aid is,ſeii 
in beneficialibus, decennalis & triennalis poſe Pacifica is enough, etiam 
ne titulo, ve! project titelam, eſpecially the Preceptor being yet living and: 
Poſſeffion,andagainft another Precepror fo lately prefented by this Compry 
and the Patron's having of the Preſentation'is no impediment, 'nor the Precep: 
tors paying Duty for a part of che Lands, For the Patroh,upon any condition 
ewixt him and the Preceptor, thigh keep this Preſentarion, that ic might 
pear onall occafions requifit, that he had: made bargain with one, who was ? 
ceptor. Likeasit is no Impediment,burtharthe Patron might ſuffer the precet 
tor to bruik, and pay Duty for a partof the Land, after that he had Covenants 
ed therefore with the Preceptor, and that the ſame Preceptor had received Dt» 
ty for the reſt of the Lands belonging thereto; Notwithſtanding whereofghe 
Exception and SR Repetlled, And thereafter the Defender' Eiki 

his Exception, that cheſaid Preceptor had ſet 'a/Ben of thefe'-ands to'a | 
to the behove of the L. of Edmonſtoun,whereby he had done all Deeds req: 
to'make a'Preceprorg ' This was Suſtained,albeir:this'Right was madefince th 
Compryſing;becauſe the Defender offered inſtantly to pay to the Compryſer 
all the Sums for the which the Compryſing was Deduced, which was inſtz 
permitted, without neceflity to put the Party to a. Redemption; Acor, Staurt. 
Alter. Nicolſon, Scot Clerk, | X 


E. of Hadingtown'contra L, Lamingtoun, Fodem de, ; 

VA mcts being 25a co prove a 'Contravention ae the Earl of 

| YH aldingtonns Inſtance , and it being Alledged againſt them , thas 
ſome at the Wirnefſes were Sub» Tennencs ro the Earl of Heddington's R | 
able Tennens,and'ſome'others were Sons to theſe ER Donny 

was Repelled, and Found that both che Sons'and S mn + 
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the Maſters Removeable Tenvents, might be W itneffes to the Maſter of theſe 


Tennents in his Cauſe, Actor. Srinare, Alter, Gilmore, Scot Clerk, F1d. Fuly 28, 
1637. Lo, D «nnipacePrefident, : 


Martiz contra: Livingſion, December 12. 1632. 
[hu Martin Ingliſbman having, obtained Decreet againft #dum- Livingſton, 
betore the Adgural, far payment of twenty one pound Sterling for his Ser- 
yice in aShipcalled the Lyon, which was referred to his Oath, and cornfeſt to be 
owing,and therefore Necreet given againſt him, towhich Decreet John Ker 
in the Cannongate being made &ſigney, and Suſpending upon Compenfation of 
eight pound Sterlixg, awing by the Cedent to Livingfton, which being Reafort- 
ed, the Lords received the Compenſation eadems modo, againft the Affigney, ag' 
againſt the Cedent 3 but. becauſe the Ticket Subſcribed by the Cedent, of the 
Sum for which Compenſation was craved, was dated before the Sentence, and 
the Term of Payment alſo, before the Senterice, and that theDecreert was given 
againſt the Suſpender, Compearing, and granting the Debt, being referred to 
his Oath, at which time he neither Proponed the faid Compenfation, it being 
then Competent , nar made nd Defalcation of the Sumin that Ticker, nor ng 
mention thereof, at that time z Therefore the Lords Found, that it could noe 
now be received againſt rhe Sentence, after the ſame, and not being propon- 
ed before the Decreet. Gibſon Clerk, Yid. December 20, 1632.Knox and the 
Calcs there cited. 


Dalrymple contra Douglas, December 18. 1632. _ | 

' A Ndrew Dalrymple having Compriſed from George las of Waters 
A fide, ſome Lands to be holden of the ſaid George his Father, Superior there- 
of, and the Father being Denunced to the Horn, upon Letters of Four forms, 
for not receiving of the Compriſer z and thereafter he being received, and In- 
feft by the Lo, Lowdown, Superior to the. Father of the Lands, Purſes Re- 
moving againſt the Debitor, from whom he Compriſed , and againſt the Fay 
ther his Sons Superior, and againſt the Sons Son, and their Tengnentsbut the 
Title of this Purſuit, was only the Compriſing, and the Horning againſt the 
Guidfir, who was Superior to his Son, agaioſt which the Defender Alledging 
that the ſaid Comprifing, and Horning, was not fuch a real Title, as might Pro- 
duce Removing, the Purſuer not being Infeft in the Lands, without which he 
could never be heard toſeck any Perſon to be Removed, ſpecially alſo ſeing the 
Horning is afier the Warning,and ſo he could not Warn upon the firſt Charge, 
which only preceeded the Warning, all the reſt of the Charges, and Hornings 
being finſynez and where the Purſyer Replyed, that be was upon tbe Superiors 
Diſobedience lnfefr, as ſaid is, by the imwediat Superior, he Duplye » that 
this Purſuit was not Founded upon that Title, and he could not be heard to 
Reply upon a Writ, which is no Title of the Purſuit, and which ought to he 
produced in 5zgreſſu litis, and ſhown to the Party; and if it were Produced, 
and Lybelled , yet it isafterthe Warning, and ſo cannot ſuſtain the Warning 
prendiog-The Lords Repelled this Exception, and Duply, and ſuſtained the 
"Purſuit fortified with the Reply, which was received by way of Reply, and 

luſtained, to produce this Aion, albeit both the Horning and Infefement Re- 
plyed upon, were after the Warning 3 And this wasthe rather Found by the 
Zord:, (eing this Removing was ſought only againſt the Debitar,fram whamhe 
Compriſed, his Son, and his Fathcr, and their Tennents, and not againſt 3 
Otherzwho clothed themſelves with any other Right to the Land ry t 
have excluded this Compriſer, and maintained their awa P z th 
Lords ſuperceeded the Exceution of Removing while ' Whit pgay, beewiye 
and which the Defenders might Remayes andDeclared they wauld grans yo 
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violent Profers, the Defenders paying to- the Purſyers, the Ordinar Duties of 


the Lands.' Aor. . & Belſbes. . Ater. Gilmore, Gibſon Clerk. id, Tung 
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20. 1627. L. Touch, March 25, 1628.L. Bar, and*the Caſes there cited. 


Maxwel of Grubjon contra E. Nithſdale, Decem, 19. 1632, 
He deceatt Lord Berreis, being bound as Cautioner for umquhile Ly, 
| Maxwel, in-Anno 1587. that he ſhould depart out of the Countrey 
and not to.return without the King's licence, under the pain of Five Thoulang 
Merks- :the ſaid Lord Heryeis is conveened before the King, being then prev 
fent, and before the Lords of Secret Council, to hear himDecerned to pay the: 
Sym, becauſe the Principal had contraveened, by returning without Licencez 
whereupon Decreet being giver, and he Charged to pay, thereafter he make 
Payment, and- Reported the Theſaurers Diſcharge; And the Donatar tothe 
Lo. Herreis Eſcheat s after Declarator thereon, _— and Diſponing his 
Right ot Relief againſt. the Lo. Maxwel, and alſo the Right of a Sum of other 
$000 Merkifalling under the ſame Eſcheat, which was conditioned to be pay. 
ed ta that fame Lord Rerreis, by the Lord Maxwel, in name of Tocher to +, 
eMaxwelot Grabton, wha purſues this Earl as Heir to the Perſon obliged tothe 
Lard Herreis's Rebel, bath for the Penalty payed, and whereof rhe Lo. Maxny 
was obliged to relieye him, and alſo for the Tocher-Good: The Parties Cons 
aringan4 Dcfending,the Lords t ound, that the Purſuer, as having Right, by 
rogres ut ſupra,nor thcLo. Herreis himſclf,if he were Purſuing,and living,could 
not ſeek this Relief, notwithſtanding of the Sentence foreſaid, by the King and 
Secret Council, 'and albeit he had payed conform to the Sentence, and albeit 
he had been Charged before he had payed, becauſe the Principal Partie, vis 
theLo. Maxwel, who was Alledged to haveContraveened, and come again} his 
his Bond, and thereby to have incurred the Penalty, was not called to that 
Sentence ofthe Secret Council, but the Cautioner only,againſt whom that Fa 
of Contraveening oaght mbſt properly to have been Tryed; ncither did the 
Cautioner, who was "Conveened, Decerned and Diſtreſſed,ever Intimat to the 
Principal that Purſuit,or Sentence, or Charge given to him, at any time before 
is Alledged payment of the Sum, as he ought to have done, and which, ifhe 
d done, the Principal now proponed a Defence, which was then competettt 
before the Payment made by his Cautioner, which would have relieved both 
Principal and Cautioner, viz. Compenſation of a greater Debt, owipg by the 
King's Majeity, and which was confefled by the King, 1n preſence of the Lords 
of Secret Council alſo, and there acknowledged toy be true, and done before 
the Alledged Payment made by the Lo. Herreis, as Cautioner in reſpe& where 
pf theLords Afſoilzied from the Purſuit,and Foynd, the Cautioner, for otit- 
Ing the Intimation of the {aid Diſtreſs before his Payment, could not ſeekRelief 
againſt his Principal, who was not-cited to that Purſuit, and who had the fore- 
ſaid Defence to liberat himſeif, and his Cautioner, if that had been Notified to 
him3 and as for the other Part of the Summons, anent.the Tocher-Good, the 
Lords Found this Exception Relevant, viz, That it was Subſcribed by the Lo: 
Maxwel being then Mmor, and having Curators, without their conſents; neither 
was' it reſpeQted , what the Purſuer Replyed, -that albeit he was Minor, 
yet the Obligement was good, being done in a Contradt of Marriage with, bis 
Siſter, and upon that condition of Tocher the. Marriage followed, and was 
perfected, and Bairns Procreat betwixt them now living, and the Siſter renunc- 
_cd all Bairns Part of Gear Competent to her therefore ; ſo that after 40. or 45: 
Jour fince the ContraQ, it wasnot time now to Alledge this nullity, the Sil 
having Diſcharged more than ſhe Received, and which could not now be-con- 
veniently Tryed, all the Parties being dead, fo. that the Probation of that 
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© Which was due for her Bairns Part of Gear Diſcharged by her is now periſhed, 1 
h notwit 
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- notwithſianding whereof the nullity was ſuſtained z for frater now tenetur do; 


rave ſorovem Licwen plures 12.4 cum Twtor;3 fe De adniniſtiat 6 periculo Tutorum 
Tit: 7.41.2 6.c'1t4 Gloſſu ſed Bartolus contr«, the rather this w:s done, becaiiſe the 
Parties were Martied a year” or more before the Contrad, and the Lords Re- 
poned alſo the Siſter to that Diſcharge,given of her Bairns Part of Gear con- 
txined in the Contra done,"in reſpea of the Condition of the Tocher, which 
wa: Found null, as ſaid is. ACtor, Stuart 8.” Dunlop. Alter, Nicolſon 8 Cunnin- 
ghame, $.ot Clerk. Yid. March 6. 1623! Sharp, © 


Knox contra Knox of Selbieland, December 20. 1632. | 
Earn Knox having obtained Sentence, for payment of 1000 Merks againſt her 
Brother, as Heir to bis Father, Granter of the Bond,upon that Sum to her ; 
and baving alſo obtainedDecreet againſt a Suſpenſion,and Reduction intented 
by her ſaid Brother, for Reducing of that Sentence and Bond; thereafter the 
Charges for the ſaid Payment being de novo Suſpended, upon this Reaſon, viz. 
Becauſe ſhe was Executrix nominat to her. Father, Granter of the Bond;z and 
albeit ſhe was not Confirmed, yet ſhe had Intrometted with as many of the-De- 
fun&s Goods, as would extend to that Sum, and ſo ſhe was payed in her own 
hand, and could not purſue the Heir therefore, ſpecially ſeing the Bond is a 
Moveable Bond, and not Heretable, which ought toaffeR the Executor, and 
who ought to relieve the Heir thereof ; the Lords would not receive this Rea- 
ſorgbeing Competent before the firſt Sentence given agaiaſt the Suſpender,then 
Compearing, and then known to bim, but omitted, and not proponed 3 
and therefore Found it not receivable now, ſpecially ſeing it was offered only 
tobe proven by Witnelles, that ſhe had Intrometted, and wasnot offered to be 
proven by Writ or Oath of Partiez therefore it was not received in this Suſpen- 
ſion againſt a Written Bond, and Scntence,being omitted of before ut ſupra. 
Scot Clerk. Vid, Decem. 12.1632. Marlin. July 10, 1632. Hume, March 18, 
1630. Frank. Feb, 28. 1628, Glen, Fuly 12, 1636. Barrel, 


Sir Alexander Hamilton of Inntrweek contra Hamilton, Fodem die, 

Y Contract betwixt the Purſuers Father andthe Defenders Father, the 
B Purſuers Father is obliged and his Heirs to give Intefttment of the Lahds 
of ' tothe Defenders Father: Likeas the Defenders Father obliges him 
and his Heirs, they being Intett,to.Grjad their Corns at the Purſuers Fathers 
Miln, as AſtriQed thereto, whereupon the Defender being Conveened, tor Ab» 
tracing of his Multuresz And the Excipient Alledging,that the Parſuers ſelf 
had granted to the Excipients Father, and his Heirs, an Heretable Feu Inteft- 
ment of the Lands Libelled, with an expreſs Clauſe of molendinis& multuris, 
and in the Reddendo, containing a certain Silver Duty,to be payed pro omni alis 
oncre, whereby he Alledged he was free of that Aſtrition, The Lords Repel- 
led this Exception, in reſpeR of the ,preceeding Obligarion. of T hirlage, 
contained in. the ſaid Contratz For by the ſame the one party was obliged to 
Jive an Heretable Right of the Lands, and the other party, viz, the Defen- 

ers Father and his Heits were obliged,after they were Infett, to the ſaid Aſtrt- 
Rion, ſo that the Infeitment, albeit after the Obligation of AſtriQion, yet be- 
ing given upon the neceffity of Implement of that Contrat , which bare mu- 
Wally either f arties Obligation to others hinc inge, albeit the Charter made no 
mention of that Con had any relation thererog And albeit it was grant» 
.ed,not by the Contracter, but by. the Purſuer his Son and Heir, yet was Re- 
5 I {ang L 8rd, to be done for fulfilling of his part.of the ContraQ;and as if 
Xt had been inſtantly done the time of the Contra, and {o could not derogat to 
the Contra, by the which the other party, when he was Infetc,obliged-him 
| Ind his Heirs to that Thixlage, excape that the Defender would Alledge, thyc 
| 0000 3 mo 
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after the Contract,or at the time thereof,the Purſger or his Father had perfect, 
ed another Charter of the Lands to him, tor ſatistying ot the ContraQ, before: 
this Inteitment, whereupon now he Excepted.que _ if there had beeo any os 
ther Infettment Expede of before, contorm to the Contra, and that this In. 
tefrment had been thereafter Acquired, having no. relation. to the (aid Con. 
tract,then the ſaid ſecond Right, with the Clauſe of Milas and Mulcures, 6&4, 
would have liberat the Defenders from the (aid Thirlage, and no otherwayes 
except the ſaid Thirlage had been expreſly Diſcharged, which they Found not 
to be Diſcharged by the Inteftment, which behoved to be underſtood,as given 
conform to the Contra, there being no other given but only chis, which CONs 
taining the common Clauſe inſerr,ot common Style of Courr, could not derogay 
to the Contra, conform wheretoir behoved to be taken as given,and was not 
per expreſſum Diſcharged, ſpecially alſo ſeing the Purſuer offered co prove, that 
fince the Contra and the Defenders Infettment Alledged, he an1 his Father 
has been in uſe to come and Grind their Corns at the Miln Lybelled, Which 
the Lords Suſtained; And thereafrer the Detender Alledging the ContraQ rg 
be Preſcribed, be:ng above fifty years fince the Date thereot. This Alledgance 
was Repelled, inreſpe& of the toreſaid Reply, of coming and Grinding their 
Corns at the Miln continually fince the date thereof, except within three orfour | 
years laſt by-paſt, whereby the Preſcription (which takes place only 4 tempa 
re cefſationis ) had no placein thiscaſe : And albeit the Detender Duplyed 
that tho he came ſund y times to Grind his Corns at the Miln Lybelled, which 
was 2 voluntar Deed,and not done as Aſtrited, but was done as a free M:ller, 
for he was in uſe to Grind more frequently at other Milns in the Countrey years 
ly fince the (aid Aftriction,and which he offered ro prove, and whereby he had 
preſcribed a Freedom and Liberty z Which Doply was Repelled, and the ſaid 
Reply Suſtained, at ſupra, Actor. Stuart, Alter, Nicolſon, Scor Clerk, Yid, Feb, 
8. 1628, Sir Fames Dundaſs, March 26, 1635, Biſhop of Glaſgow, Fuly 13, 
I632. E, Mortoun, Fane 26. 1635, L, Waxchtoun, 


King's Advocat aad Devifown contra Lindſay, Fanuery 11; 1633, 
N a Contravention founded upotia Deed of curting of Wood, to the quit 
tity of eight Horſe Load, within the Purſuers proper Wood of his Land 
wherein he was Intefr, It being Alledged, thac the Purſuer after the time of rhe 
cutting thereof Lybelled, granted Licence and Liberty thereafter, at anorhg 
rime to the Detender to cut ſome Wood, for the uſe of the Defenders H 
whereby in effe@ he had Remitred preſumptive? the Alledged preceeding w 
of cutting Wood, doe before, by granting of this Licence thereafter g T his E: 
ception was FoundRelevant,to Eleid this Contravention,quia diſſimulatione th 
ditur injaria ;, and this being an ARion of Contravention, and fo Penal, & 
og agituy ol windifiem & propane & non pro damny dato, It was Suftainel 
to Eleid this Penal ARion 3 But the Lords nor the fels reſerved' Attion to thi 
Purſuer,co Purſue for his Damnage and Intereft, ſaſtained throngh the wronſs 
ous cutting of his Weod, and for repairing thereof againft the Defender,albs 
it the Exception was Suſtained to Eleid the Purſnic of Contravention z A 
the Zords Found, that this Exception #pon the ſaid Licence, granted by che 
Purfuer, was probable by Wieneſſes, and Fornd,rhat heonghr not to becomts 
pelled to prove the ſame by Writ, or Oath of Parry z Albeit jr was Alledged, 
that the Purſer being Infett in his Lands, within the which the wtong Lybel- 
led was done, and his Infefrment thereof produced, with no Reaſon could he 
prove by Witneſſes any Deed,which might tend to give the Defender a Liber: 
ty within his Property , ancontraverted by this ſame Excipjencs ſeft;For there- 
by the Detender by the Depoſition of two Wirneffes, _ make his Land 
and Wood unprofitable to him, which not the leſs was Suſtained, to be more | 
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by Witneſſes; And another Deed of Contravention being Lybelled, for Paſtu- 
ring in the Purſuers Muir,this was not Suſtained, in reſpe& the Detender Al- 
ledged the Muir tobe Part and Pertinent ot his Lands, and qualified als ſtrong 
Poſſeſſion as the Purſuer did, Which the Lords alſo Suſtained to purge the - 
Contravention, and would not re{pe@t the Reply, W hereby the Purſuer Re.. 
lyed, upon a Decreer betwixt the Tennents of the Defenders Lancs and the 
arſuers, done 40 years fince, whereby-their Lands were Divided, and this 
Muir Lybelled | was Declared to pertain tothe Purſuers Lands, and contorm 
whereto the ſame was Alledged ever fince to be {o Poſleſſed by him. Likeas, this 
ſame Reply was ac'mitted tothe Purſuers:;Probation, in an Aion of Remov- 
ing,Purſued by him againſt che Detender, for Removing from the ſame Muir, 
and therefore Alledged it to bealike Relevant here, And in forcification there- 
of he offered further to prove,that he had divers years before the Deeds Lybel- 
led, Tilled a partof the {ame-Muir, and Sowen and Shorn the Corns thereon, 
which was the greateſt Deeds of Property chat could be done, and the reſt of 
the Moir he Poſſeſfec by Paſturing, and by debarring all others, ſpecially this 
Defender : notwithſtanding whereot the t xception was Suſtained upon the De- 
tenders Poſſefſon,by Paſtaring thereon 40-years bypaſt, and by Alledged De- 
barring of this Purſuer theretrom,to purge the. Contravention,ay and while the 
Proceſs of ry ape the Muir were.ended by a Sentence , But if the Pur- 
ſuer would Reſtri& the Fa of Contravention,to be done (pecially on that part 
of the Muir, which the Purſuer Replyed to have been Tilled, Sowen, and 
Shorn, without reſpe& to the Fat Lybelled, as Alledged done upon the reſt of 
the Muir, not ſo Laboured, then The Lorgs would Suſtain the Contraventiori 
for the Fa ſo, done upon that Arrable Land allanerly, and no further. ARor, 
Advocatus & Mowat, Alter, Cunninghame 8 Burnet. Gibſon Clerk, 


.contra Bruce, Fannary 12, 1633, 
N a Purſuic of Regiſtration of a Bond of 500 merks againſt Bruce of Stan- 
ſtill in Orknay,as Univerſal Tatromettor with the Detun&s. Goods,who was 
granter of the Bond z, The Detender was Found Univerſal Incromertor,and De» 
creet given eo xomine againſt himy albeit it was proven only,that he int:omet- 
ted with an Hat of the Detuncs,an Iron Saw,and a Cheſt,and a Braſen Piſtol- 
let,pertaining to him, whereof no price was proven, and with an Horſe, which 
was ſold for eighty pounds, there being nothing further of any more Intromiſ- 
fion proven to be had by the Defender, neither ever was it proven, what other 
Goods the Debitor had, or who had Intromerted therewith, nor that ever be- 
ing enquired at the Witnefles, albeit the Debitor was a Gentleman who had 
Hereragez And it was not Found enough (as ſome of the Lords thought expe- 
dient) that the Detender ſhould be Decerned to make the particulars and prices 
thereof, whatever the ſame might be proven to be worth, forthcoming to the 
Purſner,and not thereby to make him lyable to the whole Creditors,as Univer- 
fl Intromettor 4 For the Lords thought, that he being Vitious Intromettor, 
and without aTitle,or probability of aTitle,albeit he had Intrometted with anv 
-Goods'ot the ſmalleſt moment, and quantity thatmight be, and the Debtne. 
Fer {o great, yet by thatIntromifſion, which could not be warranted in Law, 
he was /ſubje& to pay the whole Nebr, bur this Proceſs was Deduced againſt the 
Defender not Compearing, Gibſon Clerk, 7id, March 2.8. 1632. Maxmel,Feb, 
$+<2636, Mowat, | 
"Mr, Alexander Kinntir contra L, Baſtnisbet, Fanuary 15. 1633, - 
Pa Aion for Regiſtration of a Bond granted to Mr. Alexander Kinnier thy 
theDetenders Father,the Defender being Conveened as lawtully »Chargedito 


exter Heir, for Bleiding wheneof he Renunced, and being Conveenedl as'Suc- 
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ceſſor to his Father, po# ctontrattum debitum;tor veritying wheteot two Infefes 
ments being produced, viz. The Fathers Right, *and the Infeftment given tg: 
the Detender, by his Fathers Diſpoſition;and the Defender Excepting,thar this! 
Diſpoſition could not make him lyable as Succeſlor,to pay the Debt of his Fas 
ther, becauſe that Right made to him isSReduced ; And the Purſuer Replying, 
that that ReduRion is fot Non-produRion only, the Defender being abſent, : 
whereby he may Reduce when he pleaſes that Decreet R eductive;and therefote' 
he ought either to pay the Debt Lybelled, or elſe to Renunce all Right, which 
he canpretend to the Lands, by vertue of that Right, that che Parſuer may. 
therwayes thereupon,either ſeek Adjudication or Compryſing of theſe Lands, 
contained in his Rights Alledged Reduced 5 The Lords Found. that the Defet.. 
ders Inteftment produced,being ſtanding Reduced, ( albeic tor Non-productiony 
could not prove him Succeffor, Neither Found they it neceſſary to compel the 
Defender to Renunce all Right, as the Purſner deſired, for the-Righe ſtanding 
Reduced made to the' Defender, then the reſt ſubſiſted in the perſon of the 
Granter thereof, who was the direct Debitor, whereby the -Creditor might 
Compryſe the ſame trom him, and when ever the-Defender ſhould obtain the 
Decreet Reductive taken away,then the'Purſuer had his Action ſafe againſt the 
Defender, as Succeſſor unprejudged, which then he might proſecute as he pleaſe 
ed,and inthe mean time he mightServe Inhibicion againſt the Defender, hit 
he might do no Deed to the Purſuers prejudice, AQor, Craig, Alter, Srwath, 
Gibſon Clerk, _ | 2 13 19 
' E, Mariſbal contra his Tennents, Fanvary 18: 16331 oo - 
N a Removing, wherein the Defenders Alledged, that they had Tacks for 
 J Termsto rnn,Ser by the Purſuers Father, And the Purſuer Replying, thit 
the Earls Father,long betore the ſetting of theſe Tacks,was only Liferentar.abd 
the Purſuer Heretably Infett in the Bee by publick Infeftment, whereby his 
Father could not ſet Tacks but during his Literime; who was dead many 
before this Warning, It was Duplyed, that atter the Purſuers Fee'ot the Land 
Lybelled, by Contractberwixe him and his Umquhile Father, power was given 
to the Father,ro ſer Tacks during his Literime, and for the {pace of 15 yea 
thereafter, which ſpace isnot expyred, It was Triplyed; that by that Conti 
his Father had power, to ſet Tacks during that ſpace only, ro ſuch Tennentss 
were kindly, and upon Proviſion that the Duties payable tor theLands ſhould 
not be diminiſhed,and the TackExceprted on,is againſt both theſe Conditions; 
for the Defenders were never kindly Tennents, and the Tack-Dotie is leſs not 
the Lands ever payed before this Tack, * The Excipient Anſwering, that ſeing 
the Tack is Clothed with Poſſeſſion, during the whole Lifetimeof the Setter, 
and by the ſpace of ten years fince ; And ſeing there are bur three or four years 
thereof to run, the ſame cannot be raken away, for any of the Argumentsaþ 
duced, butir is ſufficient to maintan him from Removing,until it be | 
The Lords Repelled the Exception, andadmitred the Reply and Triply to the 
Purſuers Probation, which they received to take away the Tack,in this ſame 
Inſtance and Judgment of Removing,it being proven: But it was not Anſwet- 
ed here by the Defenders, thar the foreſaids Arguments proponed againſt the 
Tack, were not Competent tobe Tryed ſo Summarly by way of Reply, inat 
Aion of Removing, and that the Purſuer ought co Purſue A&ionof Reducth 
on thereon, which if it had been Proponed, it might have been that.the Lords 
would have Found ſo,that it ought to have been Tryed ina Reduction,and not 
ſo Summarly in a Remoying; but this was not Alledged, but Contended, chat 
the Tack was ſufficient,albeit it had theſe Defects; Ator,Niredſon, Alter, Fd- 
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Gordon contra WMH*quben, Fanuary 22. 1633, | 
Ne being Inteft in Lands by a baſe Infeftment Redeemable, to be Holden 
() of the Granter, and having Seta, Back-Tack to his Author of the ſaids 
Lands, for payment of a Silver-Tack-Duty, anſwerable to the Annualrent of 
' the Money,whereupon the Land was Wodfet; of the which Silver-Duty hehad 
. received payment divers years ſince the date ofthis Wodſer, and thereafter the 
Defender having acquired the Heretable IrredeemableAlienation of thir Lands, 
from the ſame Author to the Purſuer, by a Publick Infeftment, Holden of the 
Superior, and by vertue thereof being ten or twelve years laſt bypaſt in actual 
Poſſeſſion of the Land, the Purſuer never claiming Right thereto all this time, 
neither by vertue of the Heretable Wodſet, nor by the Sub-Tack, but being 
ſtill filent, and thir Rights beingobſcure and unknown to the Defender, who 
acquired the Lands from the Heretor, being then Poſleſlor ; It was Found in 
an Aion Purſued by the Purſuer, upon his forefaid Heretable baſe Right, for 
payment of the Maills and Duties of the Lands, of all the bygone years prected- 
mg this year 1632. viz, by the ſpace of 12 or 14 years bypaſt, and ficklikein 
time coming, and which Purſuit he Retrenched to the ſaid Back» Tack-Duty, 
that the ſaid Purſuer ought tobe payed of the ſame by the Defender, who was 
Poſleflor and Heretor all theſe years, not only in time to come yearly, but al- 
ſoof all theſe ſaids bygone years, albeit the Purſuers Right was but baſe, and 
that the Defenders Right was Publick, and clad with ſo long Poſſeſhtion 3 and 
albeit the Purſuer had been fo long out of Poſleffion, and had never done Di- 
ligence all that time, to recover payment of his Back-Tack-Duty, ſeing his 
Right was once clothed with Pofſeſon,which the Zords Found, gave him pre- 
ference to the poſterior Publick Right for bygones, as well although they had 
been owing theſe 20 or 3o years bygone, as for the time to come z and Found, 
that the Defenders uplifting-of the Duties of the Lands, of the ſaids years by- 
paſt, by vertue of the faidTitle, which was Titulus verus & non putativus, & 
«bi fruGus erant bona fide percepti & conſumpti, did not liberat him from the 
faids bygones 3 and Found, that the Purſuer onght nat to be put to Reduce 
the Defenders Right, as he Alledged he ought in this Judgment, which he Al- 
ledged to be of that ſame nature, as if he were in a Removing, which was 
Repelled. AQor. Cunninghame. Alter. Mowat & Gilmor. Scot Clerk, Vid. 8 
July 1626, Teurnbull, & 14, Feb. 1633. Charters.17 Jaly 1632. L.uAuchinleck, & 
1 December 1633. [.x ilkerran, 5 March 1630. Cant. 12 July 1634, Oliphant; 
2x Uarch 1637. La. Mander#oun, 7 Feb, 1628. L. Balveny. 


Scot contra Brown, January 29. 1653. | 
I a Purſuit againſt one Srot and her Huſband for his Intereſt, for payment 
* of 200 pounds contained ina Bond given by herin her Widow-hood, The 
Huſband Alledging the Bond to be null, becauſe it was given by this Defen- 
der now his Wife (albeit then being a Widow) yet it was granted after her 
Bonds of Marriage with this Defender the ſecond Huſband were Proclaimed 
publickly in the Parech Church, and Marriage was compleated after the ſaid 
Proclamations were ended immediatly, ſo that ſhe could do no Deed after that 
Froclamation, which might oblidge her Husband. This Alledgance wasFound 
Relevant, and received ſutnmarly againſt the Bond, without neceflity of Re- 
duttion. Actor, Alter. Burnet. Vid. 8 Jaly 1623, Staart ; 
| Daills contra Hackiſon, Eodem die, 7, 
Blen and 266 Daills Parfaes Bupham Harlaw, as Executrix to tmquhile 
Barbara Harlaw her Siſter, Relic of umquhile Job Daill and John Mackie 
J«s,poule to the faid Eupham,to pay to'ilk one of thir two Purſuers the Sum 
ot100 merks, and a pair of Plaids worth ten/pounds,adebted to the Purſuers by 
We - Pppp umquhile 
I 
| b 


*0'a% * OO A on on ea 


þ 


666 The Deciſons of the Lord of Seſſion, 1633. 
umquhile John Dail, Husband tothe ſaid Barbara Harlaw, and which Sum the 
ſaid Barbara immediatly after her Husbands deccaſe promiſed to pay tothe Pug. 
ſuers, and therefore they craved the ſame againſt the ſaid Euphamr, Exccutrix 
to the ſaid Barbara her Siſter, whomade the ſaid promile, and againſt John Mac. 
kiſon her Husband for his Intereſt. The Defender Alledging, that the ſaid um. - 
quhile Barbara her Siſter, alledged maker of the promiſe, was Executrix to ber | 
Husband, Alledged Dc<bitcr to the Purſuers, who after the alledged timeof 
her promiſe had obtained Sentence of Exoneration, and a Sentence againſt the 
Creditors of the ſaid umquhile Joby Dail/ her Husband, wherein thir Parties 
were Called and Compeared, and other Creditors preferred to them, and t 
found not Creditors to her Husband fo that that Sentence being given againſt 
them , at which time they might have claimed the benefit of the promiſe, and 
did not, nor at no time thereafter during her lifetime, ſhe living two year 
thereafter or thereby, they cannot now come back after her deceate, to prove 
this promiſe againſt her Executrix, eſpecially to be proven by Witneſſes, The 
Lords Found this Alledgance relevant, in reſpeft of the ſaid Decreet of Exo- 
neration, given againſt the Purſuers Compearing, they never Purſuing the De 
fun& nor her Huſband while they lived,cxcept that they would prove the pro. 
miſe by Writ: And it wasnot re{peRted, what the Purſuers Alledged and Re- 
plyed, That that Decreet Exonered her only ot her (ffice of Executry, qu 
nomine this Sum 15 not ſought, but o.ily upon the ground of her promiſe, which 
cannot be prejudged by that Sentence 3 and in r<{pe&t of the fmalneſs of the 
Sum, viz, as if there were two Libels tor one hundred met ks ilk one. They 
contended, that the ſame was probable by Witneſles, which was Repelled # 
faid is. AQor. Alter. Burnet, Hay Clerk, 


L. Wezm contra L. Gairmallie, Jannary 31. 1633. | 
. Wezms younger Purſuing Contravention upon this Fa, 22. that afte 

Caution of Law.borrows found to him, the Defender had cutt a great 
Ditch and Fouſie betwixt the Purſuers Lands, whereby he had drawn in 1 
Burn, which came within, that Dich with ſo great violence and impetuoſiry, 
that it overflowed the Purſuers Land, whereot he was Heretor and Fiar, and 
had run away a gicat part thereof, and was like thereby to continue and pre- 
judge bim greatly in time coming 3 And the Defender Excepting, that the ſaid 
Ditch was caſten by common conſent of the: Purſuers Father, who was Liſkt- 
renter of the Lands, and of conſent .otthis Excipient, and conform to a Decreet 
Arbitral betwixt them thereanenr, Andthe Purſuer- Replying, that bis Fathers 
Conſent or Deed, who was Liferenter only, could not bea Warrand to the De- 
fender to do any Decd prejudicial to-him in his Heretage. The Zords Found 
the Alledgance Relevant ad hurc effeum, to Afſoilzic the Defender from this 
Action of Contrayention, but they ſuſtained this Action, being converted. ina 
Purſuit,for reparation of his Intereſt, and Skaith ſuſtained by the Fa Libelled; 
and for preſerving of him therefrom in timecoming;3 which the Lords permit- 
ted the Purſuer to do. hoc ordine,and to turn his Summons info. this defire, and 
that the Defender ſhould Anſwer thereto now, without any Proceſs or Aion 
to be Intented thereon. Acor, & Baird, Alter, Stuart. Gibſon Clerk. 


Stepinſon contra Law, Eodemedie- 
Ob Stevinſon in St. Andrews, having, ſold to. Alexander Law in Dumfermling 
certain Lint, the ſaid. John Stevinſon finding thereafter the ſaid Alexander 
Law in St, Andrews, by the priviledge of Burgh,Charges him taenter in Ward 
by the Town Officer, whereupon, be finds Caution to Anſwer as Law will 3 
and he and the ſaid Cautioner being thereafter Conveened before the Magiſtrats: 
of the Burgbs for payment ofthe prices ofthe Lint; be SATO enagns 
| m x | | his 
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this Reaſon, That the Baillies of St, Andrews could not be Judges to him, who 
was aftual Refidenter in Dumfermling, and his finding Caution to Anſwer as 
Law will, which was done to eſchew the danger of Warding, cannot make 
them competent Judges to him, The Lords Found this no Reaſon, whereupon 
the Action ſhould be Advocat to the Lords ; but Found the Magiſtrats of Se. 
Andrews competent Judges, albeit the Party dwelt not within their Judicatory, 
in reſpe& of the ſaid Caution found to Anſwer as Law will; by the which 
finding of Caution, he became ſubjettin that to the JurisdiQtion of that Burgh; 
ſpecially ſeing the matter,for which the Caution was Found,& for which he was 
conveened, was for Wares bought and Bargained for within that Burgh, and fo 
ratione rei he was the more ſubjeR to that Judgment z And the Zoyds Found, 
that the finding the like Caution,ought to produce this effe&,and that it tended 
not to that end to make the Party, who found the Caution,lyable to anſwer in 
his own proper JurisdiQion. Fid, 16 Novemb. 1636. Start, 


L, Cleghorn contra Crawfurd, Eodem die. 
þ& a Removing the Defender Alledging, that ſhe had a Rental. The Purſu- 
er Replying, that ſhe had tint the ſame, in ſo far as ſhe had Set the Land 
therein to Sub-Tennents, which was againſt the nature of the Rental,and made 
the ſame thereby to expire. The Lords ſuſtained the Exception, notwithſtand- 
ing of this Anſwer, for they Found, that the in-puitting of a Sub-Tennent to 
Labour the Land, was not of that force to make her tine her Rental, where 
there was neither Sub-Tack, nor any other Diſpoſition, or Deed done by her 
in Writ, Alledged by the Purſuer. ARor. eHowat. Alter. Gibſon Clerk., 
- 26 Feb. 1630. Lockhart, and the Caſes there. 21 February 163 2. L. Fobn- 
oun, 
Hamilton of Sheills contra Tennents of Miln-kouſe, Eod:m die. wt 
' A Decreet of Kemoving being given againſt the Tennents in foro contradic- 
A torio, in November ns 2, Suſpended upon a Reaſon of a Tack Set to the 
Detenders Father for Terms yet to run, to whom they were appearand Heirs, 
which they Proponed as noviter veniens ad notitiam, and offered to make Faith 
thereon,and qualified the cauſe of their probable ignorance thereof, viz, That 
one of the Decerned Tennents, being one of the Daughters and appearand 
Heirs of the Tacks-man, who was in Ireland the time of the Sentence, and yet 
isthere, had, and hath the Tack foreſaid in her —_— whereupon one of 
the Parties preſent made Faith, and ſware the verity thereof, and that ſhe never 
knew the ſame but fince the Sentence. The Lords, before they would diſcuſs, 
whether this Reaſon ſhould be teceived, or not, notwithſtanding that the Par- 
ty contended, that it ought not to be received, in reſpe& of the ſaid Sentence: 
given againſt them, Compearing, and that he Alledged, res Judicate non debent 
retraGari pratextu Inſirumentorum noviter repertorum z and allo (notwithſtand- 
ing that the Tack was not inſtantly produced, to verifie the Reaſon, as the 
Party Alledged ought to be done in the caſe of Inſtruments,new come toknow- 
ledge) they Afﬀigned a day to the Suſpender, to produce theſe Tacks, and to 
recover the ſame out of the Parties hands in Ireland, and reſerved then to the 
Party after ſight of the Tacks, to oppone what he might againſt the ſame, ei- 
ther why it ſhould not be received then, or why it preved not the Reaſon; to 
which time all further proceeding was ſupercecded, ſed cum onere expenſarum, 
AQor, Nicolſon & Gilmor. Alter. at, Scot Clerk, FYid. June 9. 1624, L. 
Touch, & 20 January 1631. E. Galloway, | 
Wilſon contra Nicolſon, Eodem die. | 
FT He only Bairn, ſurviving both Father and Mother,being Confirmed Exez 
\ &. cutor to both, and thereafter dying before all the Goods were Execute 
 Pppp 2 the 
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the neareſt ofKine to the Mother obtains himſelf Executor Dative ad non ex- 
ecuta, and Purſues for her Part of theſe Goods, wherein the neareft of Kin to 
the Bairn,claiming the whole Right of all the Goods, as well not Execut as F'x. 
ecute, to pertain to him, as for the Mothers Part ( which was only claimed 
by the Executor ad non executa ) in reſpeCt that he Alled ged,that that Bairn be- 
ing the ſole Bairn of his Father and Mother, he had only Right to the Mothers 
Part of the Goods, he being the only Bairn, and having the only Right of Suc. 
cefſion to ber, without Diviſionz for albeit theBairn was ConfirmedExecutor to 
hisMother,yet thatConfirmation,which was the only way that gave himaRight 
and Title to Purſue for the Goods, albeit not Execut in his Lifetime, yet took 
not away from him the Right of Blood and Nature, which gave him full Right 
to the total Succeſſion,ex aſſe to hisMother withoutDiviſion;for in this caſe,quo- 
ad Matrem, the Bairn, as he ſucceeds to her in 1oto afſe, which is the Legitime, 
quoad Mairemythere being quoad eam nulla diviſio vel diſtinio aſſts per partes, 
where no Teſtament is made by her, ſo that the Confirming of him Executor 
to her, could not derogat to that Right of his univerſal Succeſſion, as in other 
Executries, where the Executor will not have Right to the whole; for inthis 
caſe he Alledged, that the Confirmation of the Bairn as Executor, is not the 
Confirming, nor giving an Office to him, as in other Caſes, where the Cone 
firmation of an Executor is but an Office, which makes the Executor lyable to 
the neareſt of Kin, whereas here it is not an Othce, which another may Exe- 
cute, and become Comptable therefore; but the whole Right remains with the 
Bairn, and muſt follow ſuch as may be his Heirs; and therefore he Contended, 
that albeit the Bairn had not Execut the whole Goods before his deceaſe, yet 
there was no place to the neareſt of the Mothers Kin, to claim any part of theſe 
Goods; but the ſame pertaining to the only Bairn, muſt be tranſmitted in the 
Perſon of the neareſt of Kin to the Bairn. This Alledgance was Repelled, and 
the Kight ofthe Goods un-execut by the Bairn, was Found ( fo far as mightbe- 
fall to the Mother for her third ) to pertain to the neareſt of her Kin, andnot 
to the Agnats of the Bairn; thereafter this Cauſe was Ordained to be heard in 
theLords Preſence,and was heard, but not Decided. Vid, July 19,1623. Sibbald; 
Harpers contra Hamilton, February 6, 1633. 
He deceaſt George Harper having in his Teſtament left his Means to George 
| and Jobn Harpers, his Oyes,and therein appointingJawes Hamilton to be 
their Tutor, and the reſt of the Means left by him, to be payed to James Ha 
mvilton, for their Entertainment, ay and while they ſhould be of perfe&t Age; 
after the Bairns paſt Tutory, they having choſen. Curators, the Curators pur- 
ſues the ſaid Fames A amiltontheTutor,to deliver theBairns Writs,that they might 
have the Adminiſtration of their Means; and the ſaid Tutor Alledging, that the 
Writs ſhould remain with him, ſeing he had only Right to Intromet with the 
Annualrent of theMoneys left by theGuidfir,for the BairasMaintainance,accords 
ing to theGuidfirs Will. The Lords Found, that notwithſtanding, that by the 
Teſtament,the Guidfir had appointed the faid JFawes Hamilton to be Tutor, 
yet that after the Tutory,the Bairns might chooſe others, to be Curatorstothem, 
than the ſaid Jawesz and that the ſaid Curators bad good Right to call the ſaid 
Tutor, for delivery to them of the Writs, containing the Means left to them by 
the Guidfir, and that they ought to Adminiſtrat the ſame : but Found that inres 
ſpeR the Guidfir had left him to be. Tutor to his Oyes, and gave him the 
Rent of the Money for their Intertainment, while their perfe&t Age, which the 
Lords Found the Guidfir might do of Law in theſe things, which were left by 
him'elf to them, That therefore the Rent of theſe Moneys, ſo left by the Guide 
fir ſhould be payed to the ſaid James Hamilton, even albeit the Bairns were paſt 
[Tutory, ſolong as they were Minors, at leaſt fo long as they remained _ 
| m 


Thbe Deciſions of the Lords of Seſſion, 1633z. 66. 


him in his Company ; but the Lords Modified the Sum, which ſhould be pay. 
ed to him for the Bairns Entertainment, to a reaſonable Sum, and would no 
allow, that the Annualrent of the whole Sums ſhould be payed to that end, 


but a part ( which they Modifiedjand thereſt to be forth-coming to the Birns 
AdQor. Gibſon, Alter. Heriot, Gibſon Clerk. 


Gordon contra MEculloch, Eodem die. 

N a Removing from the Lands of Ardblair, againlt Henrie Ma.culloch, at the 
Inſtance of John Gordon of Ardwelt, who had Compriſed the ſame from um- 
quhile Wiftiam Meculloch of Myrton, Heretor thereof, The Lords Found this 
Right, and Defence thereupon underwritten, Relevant, to Defend the Tennent, 
viz.that the Defender had a Tack from the umquhile Heretor, before the Com- 
prifing, which albeit it was expired before the Warning, yet the ſame bearing 
this Clauſe, That the ſaid Setter received the Defender, and his Heirs, kindly Ten- 
nents to bim and kis Heirs in the ſaid Lands, afier the expiring of the Tack, This 
Clauſe was Found ſufficient to Defend the Defender from all Removing, 
during the Tennents Lifetime,albeit the Purſuer Replyed,that thatClauſe ought 
not to be reſpected againſt the Compriſer, who was a Singular Succeſſor; And 
that he Alledged, that it could laſt no longer than the Setter and Receiver lived 
together, and that it ſhould Expire by any of their deceaſes; Likeas the Setter 
was deceaſed, and fo it ſhould expire, and the Clauſe it (elf could not ſtand, 
neither was compatible with the Tack, ſo long as the Tack ſtood un-expired, 
and before it expired, that Clauſe could not take beginning, the Setter being 
dead, to whom he ſhould have been kindly Tennent admitted;and before that 
Clauſe could take cffe&, the Land being Compriſed, whereby it became void 


againſt this Compriſcr, a Singular Succeſlor, which Reply was Repelled, and the 
Clauſe ſuſtained, as ſaid is. Yid, March 15. 1631. E, Galloway, 


Hume contra Hume, Fodem die, 

N a Decreet obtained by James Hume againſt Chriſtian Hume, as Intromiſſa- 
trix with her Huſbands Goods, for her Husbands Debts, before the Com- 
miſfſar of Lauder,and given parte non comparente,and upon Contumacie, for not 
Compearing to give her Oath, the Summons being referred thereto, and ſhe 
Summoned to tha: effe&, was Reduced upon this Reaſon, vi7, becauſe ſhe was 
not Summoned by a Meſſenger, nor yet by the ordinar Officer of Court, but 
by a common Boy 3 and alſo becauſe there were diverſe Defences given in by 
the Defenders Procurators for her, which was neither Repelled, nor Admitted, 
and ſo not diſcuſſed inProceſs, nor no Minut therein, bearing Litiſconteſtation 
to have been made, as ought to have been;for albeit the Defences were no ways 
Relevant, but in effc& a denyal of the Lybel, and that the Lybel was referred 
tothe Parties Oath of verity, and that ſhe was Summoned to that effeR, which 
the obtainer of the Sentence Alledged to be in effc& Litiſconteſtation, and that 
the Defence needed not to be proported in the Proceſs to be Repelled, being 
only the denying of the Lybel in Subſtance 3 yet the Lords Found, that the 
Judge ought to have given his Anſwer formally to them, and ſhould have Re- 
pelled them, and admitted the Lybel by his Signator, and therefore that not 
bein ; done, the Sentence was Reduced. Ator. Craig. Alter, Gibſon Clerk. 

, L, Haddo contra Fobniton, Eodem die. 
Aird Haddo Purſues oneJohnſton,gwho was hisTennent in theLands of Park 
L of Kellie,to retound to him the damnage ſuſtained by the ſaids Defender's 
undutiful and un-uſual Labouring of the aids Lands, before he Removed off the 
Lands, andafter he was Warned to Remove therefrom, through the Ryving 
and Tilling of the Greens and Swairds of the faids Lands, which were not La- 
boured in time preceeding, but was ay keeped for the Graſs, and Paſturageof 
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theBeſtial, wherewith that Roum was Laboured, and for burning of the Moſſy 
of the ſaids Lands,which were ever reſerved for Feuel, and for caſting of Peet, 
to the Tenrients thereof, whereby the Roum was deteriorat in the quantity ang 
Sums lybelled, which were acclaimed by the Purſuer, ſeing he Alledged, thar 
thereby no Tennent might pay the old accuſtomed Dutie for the Land; and the 
Defender Alledging, that this kind of Action was a novelty, and not uſually 
heard of before, and ſo ought not to be ſuſtained, ſeing it isJawfal to any Ten- 
nent to labour the Land Set to him, in all the Parts thereof, where he is not res 
ſtrained nor limited by any ſpecial condition, betwixt the Maſter and him, as he 
was not in this caſe, and that he Laboured but conform to the uſe of the whole 
Countrey, The Lords Repelled the Alledgance, and ſuſtained the Adionz for 
they Found that no Tennent,albeit noſuch condition had been ſpecially made; 
might by his Labouring, rive out the old Swairds of Ground, nor yet burnthe 
Moſles, whereby the MoſJes might be made worſe, but that the Roum ſhould 
be left by the Tennent, as good when he Removed therefrom,as the time of his 
Entry thereto 3 and therefore they Ordained the FaRt 1ybelled, and the eſtate 
of the Roum to be tryed by Gentlemen in the Countrey, who might both con- 
fider of the Caſe, wherein the Roum was at the TennentsEntry,and of the Facts 
done by himy before his Removing therefrom, and of the Quantity thereof, and 
of any damnage the Purſuer has Incurred thereby, againſt the ordinar Form 
uſually keeped in that Part of the Countrey, in Labouring of ſuch Roums, and 
what in their Judgment, the ſaid skaith would extend to, and to Keport 
the ſame thereafter to the Lds; after which they dectared, they would deter. 
min upon the quantity of the skaith, the Modification whereof they referred 
to themſclves, after Conſiderationof the ſaid Repott, and Tryal taken. ARor. 
Baird. Alter. Mowat. Gib(on Clerk, 


Lind/ay contra Denniſton, February g. 1633. 

Indſay of Bomull Purlues Denn:fton of Dalqubarn upon Contravention, for 
I. cowing tothe Purſuers Land of Bomul,and entering inthe Houſe of one, 
who was then Actual Tennent to the Purſuer, dwelling upon the ſaids -Lands 
of Bomul/,and then taking out of the faid Tennents Houſe a Kow,and breaking 
up of the Tennents Cheſt,and taking our thereof, and away with him three Bolls 
Oats, pertain.ng to the ſaid Tennent, which the Purſuer Lybelled to be Deeds 
of breach of Law-borrows,(cing thereby the Defender was bounJ, that'the Pur- 
ſuer his Men, Teanents and Servants ſhould be Harmles at his hands, in their 
Lands, Bodies, Goods, &c- The Lords Found no Proceſs upon this Contraven- 
tion, upon this Fact lybelled, for taking away of the Tennents Goods, albeit 
being within the Houſe of the Tennent, upon the Purſuers Heretage, ſeingthe 
Tennent was not Purſyer, nor the Aion at his Inſtance. Yd. January 28, 
I632, Grant; | 

Gowan contra Richardſon, February 12, 1633, 

Eſſie Goven aPupill,and herFather as Tutor and Adminiſtrator inLaw to her, 
B Charging Margaret Richardſon, who was obliged by herBond to the ſaid Beſſre 
Govan, in the Sum of 200 Merks, which Sum being conſigned in a Suſpenſion, 
tobe given up, The Suſpender being Found by the Judge, to be Exonered 
thereof lawfully, The Lords Found the Sum ought not to be given up tothe Fa- 
ther, who delired to lift the Money as Tutor to his Bairn, until the time he 
found Caution tomake the ſame forth-coming to her, at her lawful Age, in re- 
ſpe& he was but a poor Man and it was feared that he might ſpend theMoney 
to the Bairns prejudice, ia, March 17 , 1636, Wier.. Decem. 2.1635, Hume, 


Forbes of Afloun contra Forbes, Eodem die, - 
A Bond being deſired to be Reduced, at the Inſtance of a Perſon Iater« 


dicted, becauſe it was Subſcribed by him then Interdifted, without o_ 
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ofthelnterdi8ors,chere being two, whdſe confent by the Interdidtion is declar» 
e&+.c0, be requiſit to all Detds Jone by himmy attl the Bond quarrelied was not 
coolentedto by any twe,nor by noneof the MrerdiAtors: And the Defender Al- 
ledged, that this Bond was Subſcribed by one'of the Interdi&ors, as Cautioner 
for the Perſon 'Interdicted, which was t6:be reputed; likeas it he had conſent- 
ed; Likeas who ianother of the InterdiQtors, promiſed to Subſcribethe 
Bond 5 and-ſo theBona muſt be as validgas it two-bad conſented thereto. The 
Lords Repelled this Alledgance, and Found the Subſcribing of the Fnterdictor 
as Cautioner ( he not conſenting eo #omine, as TaterdiQor ) and the Promiſe 
made by the other to Subſcribe, he not having Sabſcribed conform to his Al- 
ledged Promile, not ſufficient to ſuſtain the Bond, which as it was'/produced, 
and is vow quazrelled, wanted the Conſent and ſubſcription of two of the Pur- 
ſuers InterdiQors, In this Proceſs it was thought by the Lords ( albeit the Pro- 
cels ran not upon tthisGround neither wasit then queſtioned,norDecided ) that 
theCreditorContraQting after Interdiftion, without conſent ofthe InterdiQors, 
where the Perſon Interdiged was known to be rei ſue provides, and was in uſe 
to Contra inthe Countrey, and the caufe of Interdiftion was not tryed, nor 
allowed by the Judge , might Reduce that InterdiQtion, and his Bond might 
ſtand, albeit neitherthe Perſon Interdiced, nor his InterdiQors ſhould affiſt the 
Purſvit, even as a Creditor may Reduce an Inhibition, which 1s but the Judges 
IaterdiRion, as the other is the Parties voluntar Deed, AGor. Baird. Alter. 


Gibſon Clerk, Yids July 26. 1631. Bilbop of the [ſes, for this part of 
the Conſent, 


Rankin contra Williamſon, &c, February 14. 1633; 
TE Defenders being Purſued to pay the Sum confeſt by their Subſcribed 
| Ticket to be owing, and they Alledging that the Ticket was null, as 
wanting Witneflesz It being Replyed, that he referred the verity of the Sub- 
ſcription, that ut. was their Hand-writ, and that it was their proper Subſcription, 
to their Oaths, ſo they needed. no Witnefſes. The other Duplying, that that 
was not enough, unleſs he referred alſo to their Oaths, the verity of the Debt 
to be Reſting Owing un»payed. The Lords Found, that the ſaid Ticket, want- 
ing Witneſſes, ought not to be ſuſtained, by referring to the Defenders Oaths; 
that the Subſcription thereof was their proper Hand» writ z except that they al- 
ſo referred therewith the verity of the Debt reſting owing, if it be yet owing 
un-payed 3 which, was the rather done, becauſe the Debt acclaimed was ſought 
by this Ticket, whereupon the Purſuit was Founded, being of the date in an- 
0 1608, now by the ſpace of+ 25 years fince, and no Claim therefore while 
now,It was Replyed,that ſcipg the Writ was Subſcribed by fourPerſons, where- 
of ilk one ofthe four was adebted in his own ſeveral Sum, their Subſcriptions 
being all at one time, might ſupply want of Witneffes; for ik one of chens 
might be Witnefses to the other, which was Repelled. Hay Clerk. FYid. July t; 
1624.Lo. Conſervator, Feb,'g. 163t, Barrens, Feb, tx, 1634. Jrvin, Fuly 
I». 1632. Lo, Fenton, | 
Ws Grierſort contra .Grierſon, Eodems die. | 
Charge for Payment.of 200 merks being Suſpended, becauſe 75 merks 
A. thereof was payed,as the Parties Diſcharpe thereof bears; and the Charger 
Allee: 


giog. the; Diſcharge: -to... be: null; becauſe ie, was only Subſcribed or 
marked with the mark,and two: bnitial Letrers of the Chargers name, which he 
denyed to be his. Subſcription; andalbeitit-werey it was nor ſufficient,to oblige 
him. m this. Sum, not bang Subſcribed by: himſelf, not'yet by a Notrar for Him, 


auſeis, TheiLernds Repelled:the All 2 and ſuſttinet! the Diſcharge, oy 
Sulpender proving by, the/Witneſſesinterrt nike Diſtherge, that ana” , 
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{o marked, and the aids two Letters put to by the Chargers ſelf, ITED 


tance, at the time of the datethereof;which the Lords Found ſufficient toſuſtajn** | 
the ſame, notwithſtanding of the Alledgance. AQtor, Oliphant, Alter. Mowgz,- | 


Vid. January 20. 1631. Houſton. 


L.Lochinvar contra Grahaw, Bodems die. 
N a Removing, Grahame theDefenderAlledging,that he is Tennent to theA 
pearand Heir of one Grahaw, which Graham was Heretably Infeft in 


Lands lybelled, and by vertue thereof 3o yearsin Poſſeſſion of the ſaids Landg- 


lybelled, at leaſt the Defender bruiked by the Tolerance of the ſaid Appear. 
and Heir, and he is not Warned. The Lords Repelled this _—_— Ex 

the Tennent ſhould Alledge, that the ſaid umquhile Graham was lay. 
fully Infefc, and that his Infeftment was lawfully Confirmed, ſeing they were 
Kirk-lands, which were Controverted, and Found that the Tennent ought to 
Alledge this, otherways that the Alledgance ſhould be Repelled, and that he 


_—_—Pught to condeſcend, by whom that Graham was Infeft, Actor, Gzlmer, Alter; 


Gibſon Clerk, 


Keith contra Heriot, Eodems die, 

Athanael Keith being adebted to Heriot in the Sum of 1000 merks,by Heres 

table Bond, which bore Infeftment to be given by the ſaid Debitor,of anAns 
nualrent Redeemable,8& payment of the Principal Sum,not to be made,but upon 
Requiſition to be made on the part of the Debitor to his Creditor,upon 4odays 
Warningtoreceivethe ſamez8& thereafter the ſaid Nathanael Heriot beingDebitor. 
to Nathanael Keith in ſome Sums,by Bonds conceived only'in payment of a Moyes 
able Sum: The ſaid Nathanael Keith Purſues Heriot, and Alexander Heriot his AC. 
figney made to the ſaid Heretable Bond, to hear him give an Acquianct 
the ſaidHeretableBond,asCompenſed with the other Bonds foreſaids,grantedto 
him by the ſaid Herjotg In which AQtion it was Found, that this Compenſa- 
tion was as receivable againſt the Aſiigney, as againſt the Cedent, It was als 
Found, that this Moveable Bond of this Tenor, not bearing any Clauſe of An- 
nualrent, ought to compenſe the other Bond, albeit Heretable, and bearing ln- 
feftment and Premonition, which the ſaid Debitor was aſtrited to make to 
the ſaid Creditor, before he louſed the Sum 5 and ſo thereby the Defender Al- 
ledged, that he could not compente, ſeing he could. not pay the Sum, butupon 
Requiſition firſt made to the Creditor, to receive the ſame upon go days, and 
which not being done, far leſs was this Compenſation by Purſuit now receiv- 
able, where the Party was not Charging this Parfuer for that Sum, which was 
Repclled, Attor. Howat, Alter. Burnet. Gibſon Clerk, 


Charters contra L. Balmaghie, Eodem die, 

Ne Charters Purſuing Removing againſt the Laird of Balmaghie, the Pur- 
C_# ſuerbeing Infeft in the Lands Libelled, as Heir to his Father, who was. 

Iatcft by L&lexander Livingſton of Airds, above 45. years ſince, by an Infeft» 
ment to be holden of the Granter, and by vertue rhereof was divers years in. 
Poſſeſſion of the Landgay and while the relit of the ſaid Alexander Livkngton, 
being Liferentcr of the Lands, after-her Husbands-deceaſe, by vertue of that 
her Liferent-right, became in Poſleſſion thereof,” wherein ſhe continued by the 
{pace of 36: years or thereby, ay and. while the time of her deceaſe; after 
whoſe deceaſe immediatly the L. Balwaghie Defender apprehended the Poſlets' 
ſion, and hath continued therein now: by the ſpace-of 5 or ſix years bypaſt, he. 
being Infeft by Progrels from his Predeceſlors and Authors, by five ſeveral He-" 
retable Infeftments in five ſeveral his Authors perſons; flowing from that fame 


Alexander Livingſton, common Author to both the-Parties, and all by publick” 


Infeftments, tobe holden of the Superior « Whereby-it was Alledged, _ | 
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tally Diſcharged, as it oyghe to bave been, if the: Diſcharge ſhould extend 
thereto, © Oat Sym way a Debt, ak principally owing 2« the Tacker; and 
- the Tocher being only received and payed, and the 
Rong any Sums, which might fal} to her by ber- Siſters deceaſe, vor Be (uch 


Pakextend ad mow cogitate neque traFavs,excepe the Conception thereof bad heeg 
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this:Judgment. pallefſoryy, the Publick Infeftment ought to defend againſt 
ref Right, which was now extinQ, being out of Peflefſion theſe Fa, re 
bypaſt, and ſo, Preſcrived. The Lords nevertheleſs Repelled this Alledgance, 
inzefpeRt that the Purſuers baſe Right , was Alledged/ once tobe clothed 
with Pollefion 3, whereby it was once a good Right,' and ought to be prefer- 
red tothe poſterior Right, albeit Publick: and Found that this Poſſeſſion, al- 
beit after ſo long time (and albeit woe. Bo. deſtroy the publick Infeftment 
with ſo long progreſs) was probable by Witneſſes, and receivable boc ordine, 
without ReduQtion; and Found that the Preſcription: had'no place in this caſe; 
ſciog the defuetude and outlying of the Purſuer out of the Poffeffion, was by 
the Liferenters Right and Poſlefſion, ſhe Hving, and being Poſlefſor above 30 

ears and more, which Suſpended both Parties Rights and Poſſeſſion, that 
Prafiription could not run againſt them medio texepore ; and the Defenders Pol- 
ſeſſion fiace hur deceaſe was not ſuſtained;ro Exclude this Purſuit, Actor, Cun- 
winghame. Alter. Gilmore, Gibſon Clerk.' Vid. 2 2 January 1633. Gordon, and the 
Caſes there. 21 Feb, 1630. Koſr, 1 July 1634, Durie, # 


; Haliburton contra Hunter, Eodem die; 

Y Contratt betwixt Mr, William Hunter on the one part, and Faret Finlaſon 

his Mother on theother party The ſazd Mr, Witzam ts oblidged to pay to 

CH argaret Hunter his Siſter the Sum of 3000 merks, and to the relt of his Siſters 
mentioned in the ſai4 ContraR, to ilk one of them a particular Sum, at a Term 
appointed {or that cti«&.z andin caſe of any of their de ceaſes before the Term, 
the Sum Contracted to ber who fodied, to accreſce to the reſt of the Siſters ſur- 
viving, <qually amongſt them, and that in fatisfa@ion of all Sums, which they 
wight crave by deceale of umquhile David Hunter their Father, or which they 
might crave from the ſaid Mr. William, as Heir or Executor to him; the faid 
Margaret Hunter being Married to Alexander Haliburton, Purſues the faid Mr, 
William for that part of the Sum which was Contracted, to be payed by Mre 
William to Barbara Hunter, who was deceaſed before 'the Term of payment, 
and which thereby accreſces to the Siſters ſurvivers, according to that propor- 
tion thereof, which falls to her and her ſaid Husband, And the ſaid Mr. Wh 
bars Alledging,that the faid @Hargaret and her faid Spouſe had no AQtionthere- 
fore, in reſpeR that they had by their Diſcharge, granted the Receipt of the 
Sum, wherein Mr. Wiligzes obliged bimſelfto the ſaid Margaret for her Tother; 
In the which Dilcharge they had not only Exonered him of that Sum, but like- 
wiſe had Diſcharged him of all Sums whatſoever, which they might ſeek of the 
id Mr. Walliams, wherein he was obliged to the faid Margaret, either in her 
own name, or inany other perſons name to her behove 3 which he Alledged 
ought to comprehend and extend to this Sum, now Acclaimed, ſeing it was 
Claimed as pertaining to her by her Siſters Deceale, and that he was obliged 
to pay it to/the reſt ofthe Siſters ſurviving, ſhe being one of theſurvivers, and 
craved eo nowiye, which was alike as1f her name bad been ſpecially expreſt ; 
for it isſo craved,as being obliged to be payed to her behove. The LordsFound, 
that thisDiſeharge,which was ſpecially granted,of a ſpecial SumContracted for 
Tocher to the ſaid Margeret, with the general Clauſe forefaid therein contain- 
ed, did not extend to this Sym.now Acclaimed, feing the fame was not ſpe- 


treated on, nor mentioned among them the tice of the Diſehawpecit could 


ade more ample,to have comprehended the ſame:feing the fic geperal Eloule 
Qq99q might 
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might ſabſiſt, and the ſaid Clauſe obligatory alſo remain in its own ſtrength 
in reſpeR the ſaid generality might be interpreted ro extend toall other things, 


which the-Purſuer might ſeek from the Defender, by her Fathers deceaſe, op 
from him- as Heir or Executor, or wherein he was particularly obliged to hex 
ſelf, and not to that which fell to her by accident of her Siſters deceafe 5 for-if 
it could receivethat Extenſion, then of the like reaſon, if any, or all thereſt of 


the Siſters ſhould die hereafter, the Purſuer would by the ſame Diſcharge be 


excluded from all Claim of her part of their Portions ; which were hard to ex- 
tend it to Caſualities,not then inrerum natura, but which were uncertain, except 
the Diſcharge had been ſpecially conceived for all things, which might there. 
afier befall to her. Actor. R«ſel. Alter, Hay Clerk+ Vid. 24 February 
1636. L, Ardkinlas, 


Stuart contra Bannerman, Feb, 16, 1633. 


A Decreet of Eje&ion being obtained at the inſtance ot William Kairnty} 


againſt urſhuhile Robert Stwart and Chriſtian Bannerman his Spoule, for E- 
jecting h:m out ot the Lancs of Set in Tack to the ſaid Wikian by themz 
the ſaids Landsbeing the (aid Chriſtian Bannerman's Conjunithe Lands, Þ rovid. 
ed to her by another called Start, who was her prior Husbatid 3 And they 
baving Suſpended that Decreet, the Letters were Found orderly proceeded a 
gainſt them both, whereupon they both being Detiunced rebels, James Stwart 
is Donatar to both their Eſcheats 3 the ſecond Husband being then alſo dead 
before the obtaining of the Gift, and he ſeeking Declarator againſt the ſaid R& 
lic, the Lords Found the Horning null, . and that fio Declarator could pak 
thereon, and that the Womans Eicheat fell not by that Horning, ſeing it wi 
done and Execute againſt her, ſhe then baving a Husband, in whoſe lifetime 
no Horning could be effeQually uſed aghinſt the Wife, for then ſhe was undet 
the power of her Husband, who ought to have defended her, and ſhe had» 
perſon to Suſpend, or Refax,or-do any Deed, but as her Husband ſtiould pleaſe 
to do for her: Neither was it reſpefted, where it was Replyed, that the Ds 
creet was given againſt her ex proprio fado, &- ob proprium deliftum, and in het 
own ConjunQfie-Lands; for it was, Found, that evenin that caſe, that fant 
Matrimonio, albeit the Woman ſhould fault as well as the Man, yet "the 
HuSand was lyable therefore 3 and that no Civil Execution by Horning could 
be validly Execure againſt the Wite therefore, till after the Husbands death? 
And the ſaid Nullity was received ſummarly , without neceſſity to Reduce 
thereupon; Tins would appear to give great liberty to Wives to do wrong, 
their Husbands living z ard if the Husband ſhould die before reparation ofthe 
wrong, that no redreſs ſhould be had of the Reli& ; albeit in Bonds, or con 
tracing of Debts it may ſo hold ; but the caſe may appear otherways in Deeds 
unwarantably done by the Wife her (elf, which in the caſe above=written, ma 
be thought the more hard , where the Wife was ſtill Rebel Unrelaxed 
after her Husbands deceaſe, and the wrong no ways ſhown to be purged af- 
ter two Sentences ſtanding z but here the Party Obtainer of the Sentence of E- 
jection Compeared nor, nor was Party in the Cauſe, but only the Donatat- 
ARor, Stvart, Alter.Abſent. Fid. 18 July 1622. Caldwell. 


Harper contra Cockburn and Fobnſton, Eodem die. 


' 


Batrix Fohnſton having Compryſed from Cockburn of 8orthwick his Lands, 
upon a Denunciation after Whitſandsy, and being Seized before Martiv- 


* maſs thereaſter,and thereby claiming the whole years Duty of the Lands, being 
Vicrual Farm, after che Terms of X'sle and Candlemaſs were paſt, and another 
Creditor of this Cockburns, having after the Denunciation Arreſted the (aids 
Farms 3 The Lord Found,that the Acreſtes oughe ro havs che half years Fx", 


+ OO 
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- the other halt ot char years Duty, albeic che Denunciation was before the Ar- 
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viz, The Whit ſnnday's duty,and that the Compryfer ought be Anſwered only 


reſtment,and albeit the Compryſer Alledged, that his prior Denunciation,and 
ſubſequent pertected Compryting, and Seaſin alſo expede before the Martin« 
waſs,affected all that years Duty, and gave heronly Right to the Land and that 
years Fiuits thereot, quia fradzus ſol, preſertim fruttus pendentes, ſunt pars 
di, And ſcing the Ground is hers, ſo muſt the Farms, otherwayes the At- 
reſter muſt have the like __ tothe Mariinmaſs Duty as to the Whitſunday, 
he having Arreſted before the Term, and betore his Compryling was perfected, 
ſpecially alfo the Lands being Ser tot Victual to be payed ac a Term, andnot tor 
Silver Duty, payable at Whit (unday and Martinmaſs equally, Which was Repel ' 
led, Actor, Craig. Gibſon Clerk, Yid, March 1, 1623, Hamilton, and the Caſes 
there, Deccan, 13, 1628, Huntly, Nov, 22,1633. Warrock, March 23, 1624: 
Brown, 
Ker contra Ker, Eodem die. a 
Ames Ker having Purſued Mark Ker, for payment of a Sum contained in a 
J Bond,which was Regiſtrat by Compearance and Conſent ot Proeurators,and 
he offering and taking aTerm roR enunce, being Charged to Enter Heir to the 
Granter ot the Bond, and Purſued eo yomine.It was Found, that he might paſs 
from that offer to Renunce,and propone another Exception, notwithſtanding of 
that Term Aſſigned ro him, and thereafter he Proponing Improbation of the 
Bond Lybelled : It was Found that this Exception of Improbation,ought nor 
to be received againſt a Bond Regiſtrat, but reſerved him Action,to Purſue Im- 
probation thereon, albeit the Regiſtration was only by a naked Conſent, and 
that the Clek had the Bond then reacy,to be produced in this ſamie Proceſs, 
beirg. recently only Cone, Gibſon Clerk. Yid. Nov. 24, 1632, Annand tor 
the Fn part ot this Deciſion, March. ult, 1637, Veitch tor the laſfpart- | 


Oliphant and Auchterlony contra Tennents, February 19, 1633, 
Ne oliphant and Auchterlonie his Tutor Teſtamentar tor his Intereſt, Pur- 
ſues the Tennents of the L ands of to pay to the ſaid Minor,as aps 
earand Heir to his Father,the Mailsand Duties ot his Lands,wherein the Lords 
nd, that ſeing this Purſuit was moved by the Purſuer, only as appearand. 


' Heir, be not being Jntett in the Lands, nor yet Retoured Heir to his Father,and 


his Fathers Secfin procucec,nor yet itbeing Aniwered, that theſe Defenders had 
ever acknowlecged the Puriuer ro be their Maſter, by paying of Mails and Dus» 
ties to him of betore, theretore that they could not be Conveened in this Pur- 
ſuir by the appeatand Hetrz, Ano Found this Detence Competent to the De- 
fenders, although they were only naked Tennents, and had no Right in their 
own Perſons to the ſaids Lands z T hereafter upon the 26 of February,the Lords 


Suſtained this Purſuit at the Inſtance of the appearand Heir, he finding Caution 


to relieve the Detenders, who Alledged no Right in their perſons for Retenti- 
on oft} e Farms, and ro make the ſame forthcoming to all Parties having Ins 
tereſt, which was cone the 1ather,leaſt theTennents ſhould become yo» ſolvendes 
Hay Clerk. ' 
Lenox contra M'moran, Februaty 20. 1633, 
Ne Lenox Purſuing M*moran, whowas Minor, for Reduction of a Feu In- 
teitrment, granted to the Defenders Father, upon the AR of Parliamenc 
1597, for nct paying of the Feu- Duties many years by-paſt : And the De- 
tencer Allecging, that he was Minor, & fic de jure now tenebatw placitare ſa= 
er hereditate paternaz This Exception was Repelled, in reſpeR he was Conveen- 
&d for his Fathers Faults and alſo the Minors ſelf ws holden to Anfwer , in 
re of the AR ot Parliament, from whith Minors are noc excepted, And 
& being tuther Alledged, that in the Feu-latefrmenr, called to be Reduced, . 
Qqqq 3 | A 
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it was. ſpecially Provided, and ſer down therein, That if the Party failedto p 
the Fexeduty at the ' erm appointed, then it ſhould be letſwm to the Giver of tht + 
Few, and his Heirs,to Poynd the Land for the doable of the Feu-duty , By the 
which Conventional Condition, agreed-upon betwixt the Parties. which th 
had conveened upon as an expreſs Penalty, ſet down. to ſupply the Failz'e of nor 
yment of the Feu-cuty, the ſaid Purſuer could ne yer have R*«couſe to claim 
any other thing, which might enſue upon that Failzie, neither by the AR of 
Parliament,nor by no other ground, .but only that which was agreed to comein 
place of the Failzie,as {aid is, and therctore could never be heard to Reduce this 
Right: This Alledgance was Repelled alſo, tor the Lords Found, that that Cog. 
dition conveened berwixt the Parties, did not derogat, but that the Purſuer 
might ſeek the bene fit ot the AR ot Parliament, from the which he wasnor ſe. 
cluded. by that Clauie of the Intetrment, ſeing the Party might ſeek.any of 
them as he pleaſed, ſpecially alſo the A of Parliament being fince the Inteft, 
ment, Acor, Craig & peife, Alter. Cunninghame. Gibſon Clerk, | 


' La. Athol contra E, of Athol, Fodems die, 

Submiſſion be'ng made by the Lady Athol to the Earl of Xinghory, the 
Lairds ot Auldbar, Inchmartine and immediatly atter her Hu. 
bands Deceaſe, of all which ite could crave of the Earl of Athol by any R ight 
competent to her, and they Decerning her to have yearly 500 merks tor all; 
T his Decreet being deſired to be Reducec upon the Reaſon ot moſt Enorme Le 
ſen, quali/fte4 in char ſhe was provided to a Conjun&etce of fitty Chalders of 
Vicual, b« fide that ſhe was one ot the Heirs of the tarl.om ot Athol, for al 
which Rights the ſaids Judges had ordained on'y theſaids 500 merks yeatly, 
which was vehemens laſio, and ſounſufficient for the Entertainment ot the means 
eſt perſon whatſoever, far leſs tor one of her B:rth and Eſtatez That the Lud 
who were Supream Judges, ought to Repone her againſt chat unjuſt Decreet, 
which was ſo pa'tially Pronuunced by the Arbiters, where:n they had not be 
haved themſelves as boni wiri,according to Truſt committed to them,and thers 
fore ought ro be mended by the Lords, who were Soveraign Juiges, and to 
whom Recourſes were permitted in Law, as to the beſt men,to ReAtifie ſuch 
Wrongs: the Parties being heard to #eaſon in this Cauſe ar great length, abd 
Having conſidered the DetenJersException, ſpecially that in Law it was Alledg- 
ed, that both in f. and C.it is expreſly Decided, Pued fit fandums [ententie arbi* 
8ri five eque ſive inique,& ſibi imputet qui compromiſit, nam & minus probabi» 
lem [ententiam ferre d: bet aquo anims: And the Purſuers Anſwers in Law made 
thereto, as may be more p.rticularly confidered in my other Book of Notes, 
Fl.27. And allo ghe Lords. having heard theDetender, upon declaring the But- 
thens, wherewith the Conjuntttec-Lands were alledged to be Aﬀected, before 
her ConjunRtee granted thereot to her and whe: eby he Alledged the moſt that 
was treeto her, did not exceed 19, or 20 Chaldersof Virtual ; So that he Al- 
ledged, that the Zeſion was not ſo great, ro Reduce the Decreet given by ſo ho; 
nourable Arbiter:, granting that that Leſion was a cauſe of Redudion,which he 
altogether denyed, The Lords Found this Leon to be moſt Exorme, and that 
it was a Cauſe to Rectifie the ſaid «Decreet Arbitral , notwithſtanding of the 
Alledgancez And therefore they Found, that the Lady ought-to have wy 
given to her, in place of the 500 merks Decerned, 1200 merks yearly in 
time coming, during her Lifetime, for which Sum they ordained the Lady to 
have Right ficklike, as it that Sum had been Decerned by the Sentence ; And 
alſo they ordained to be payed to her for the ſpace of a year, which was expy- 
red fince het Husbands Deceaſe, 1000 Pounds, by and attour 500 Merks, 
which ſhe had gotten payed to her befoxez And this the Zords ordained to LE 
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asif it had been expreſly Decerned bythe Arbiters in their Sentence, ARor, 
Stuart & Baird, Alter, Nicolſon & Nairn, Hay Clerk, 


| Colledge of Glaſgow contra Stuart, Fodem dir. | | 

| *He Colledge of Glaſeow Charging byGeneral Letters, Mr. Patrick Stuart 

: of Roſland, for certain Rental {eind Bolls due to the Colledge, whe* 

| Sulpending, that theſe 20 or 3o years laſt by-paſt, the Colledge received 

ſome years ipſa corpora, .and other years ſuch Duties-for the Teinds, as he and 

, they agreed upon, at the ſight of Perſons,choſen by them to eſtimat theTeinds, 

] and ſo that he wasnot holden” to pay the Rental Bolls acclaimed the year ly- 
belled,ſeing he was content, and offered to pay whatever the Colledge ſhould 

, prove the worth of his Tejnds extended to this year lybelledy arid the Colledge 

Anſwering, that they had diverſe Decreets, whereby the Rental was eſtabliſh 

ed,for the quantity whereof they now. Charged this year; and whatever .pay- 

ment has been made fince,different from thatrental, it cannot prejudge the Col. 
ledge in theirRenta],the ſame being done without their Conſents, and not bein 
aconſtant Tenor of Payment, which might have made another Rental. The -.. 


, Lords (aſtained the Rental for the year Controverted, which Rental was Found, 
| not prejudpged by the Poſterior-uſe of Fo of ipſa corpora, or other Deeds 
contained in the Reaſon z and the Lords Repelled the Offer made by the Suf- 


pender, to pay all the Teinds the yearlybelled, which ſhall be proven hisTejind: 
extended to, notwithſtanding whereof they Found him ſubje& in payment of 
the K ental Bolls acclaimed, albeit the Teinds of the Cropt lybelled did not ex- 
tend to the quantity thereof, in reſpeR the Suſpender, before the time of Teind- 
ing the year lybellcd, didnot Intimat to the Colledge, that he would not pay 
theſe Reatal Bolls, and r-quired them to draw their Teinds3 which either he 
ſhould have done, or otherwiſe tranſacted with them thereanent, as he was in 
uſe todo other years before, in which he payed not the Rental Bolls, and having 
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, done no ſuch thing, he was Found lyable the year lybelled, and all other yea g 
, thereafter, wherein he ſhould not do the ſame, in the quantity of the ſaid Ren. 
; tal.. AQor, Nicolſon & Neilſon, Alter. Cunninghame & Burnet, Gibſon Clerk, 
1 Vid. March 22, 1626, Lenox of Branſbogil. 

d L, Swinton contra L, W: ftnisbit, February 26. 1633; TR 
- He L. Swinton, as appearand Heir to John: Swintos his Brother , and to ' 
jo Robert L, Swinton his Father, Purſues Ls of Weſtnisbit and his Spouſe, 
jo for t:xhibition of the Writs of the Lands of Swintos, as being in their hands, 
e and alſo of all Bonds made by his ſaid Brother, to the Defenders, or their Chil 
, dren, that after fight thereof the Purſuer might adviſe, if he will enter Heir to 
fs his ſaid Father, or Brother, or not.z wherein it being Alledged, that the Pure 
re ſuer, as Appearand Heir, could haye no Attion to Purſue for any Writs, made 
at by the Purſuers Brother to the Defender z It never being lybelled, that: theſe 
| Writs were either the propes Writs of Fohn Swinton, and his Appearand Heir 
0, nor yet common to them with the Defenders,without which they. ought not tobs 
ie F * Exhibit ro theAppearand Heir,ſpecially tending to found anAQtion to the Pur- 
- fuer againſt themſelves. This Alledgance was Repelled, and the Purſuit ſyſtain- 
e 


ed, at the Appearand Heirs Inſtance, for produRion of the Writs, and Bonds, 
made by the Purſuers Brother, tothe Defenders, albeit the ſame contained no- 
thing in favours of the Maker, nor of his Appearand Heir, nor Heirs, to this 
effect that the Purſuer after fight of theſe Writs, might confider if he would 
enter Heir or not tothe Maker; for as he had liberty in Law .to adviſe with- 
in yearand day, if he would enter Heir or not to his Brotber,. ſo the. year 
not beirig expired, he might ule all the meansconducing for that end, which 
might inform, if be would enter Heir or not, the chief whereof was the" fighe. 
p Qq49493 of 
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of theſe Bonds. Aﬀtor. Nicolſon & Start, Alter. Advocatvs & Cunningham, 
Gibſon Clerk. 
Rutherford and Tarnbul contra their Creditors, Eodem die, 
Ne Tarnbu! xeli& of &wtherford,being Confirmed Executrix to her Hy. 
band, Purſuing Exoneration againſt her Huſbands Creditors, by offer. 
ing of the Goods in the Teſtament,to be divided amongſt them. The Bairng of 
Jobn: Pringle of Cockle-fertie deſiring to be preferred to other Creditors Cony 
pearing, ſeing they Alledged, they had obtained Sentence againſt the Relig, 
the Debt owing to them by the Defun&, and that they had Arreſted in the 
bands of certain Debitors, Sums owing by them, to the Defun@ their Debi. 
tor, whereby they claimed to be preferred to other Creditors, who had done 
noDiligenceat all, hotwithſtanding whereof the Lords refuſed to give pre, 
ference ro this. Creditor, and tefpeRed not his Diligence z but Found that all 
the reſt 'of his Creditors, albeir they had done no Diltgence, ſhould come in 
equally with him, in partaking of the Goods of the Teſtament, according tg 
the Proportion of the Debts, ſeing the Diligence was not reſpected in this Caſe, 
where the Defun& had dicd within thir nine Moneths, or thereby, laſt by-paſt, 
and where the Reh& was only Confirmed Executrix, within *thir fix or ſeven 
weeks laſt by-paſt, ſo that for the ſhortneſs of time, there could be no great 
negligence, nor omiſſion imputed to the other Creditors. AQor. Craig & Giks 
fon, Alter. Sandilands. Gibſon Clerk. Fid. Novem. 19, 1633. Ker, Jan. 20, 
1631. the Creditors of Williaw Broun. 


L. Conheath contra L. Earlſton, Eodem die. 

Axwel of Conheath being made Aſhigney to certain Goods, by X atharis 
Glendirming owner thereof, which were Intromet! ed with by Gordes: 
of Earlfton, and for which he was Purſued by the Afigney, and hedicing pex- 
dente lite, the AQtion was transferred in the Heir of Ear{ſton, who Compearing, 
Alledged that the Cedent was at the Horn, before the mak ing of the Aﬀig- 
nation, and he has obtained the Gift of her Eiſcheat, and Declarator thereon, 
which albeit it be after the Affignation, yet the Horning is anterior to the Aﬀſige 
nation, after which Horning ſhe could do nothing m prejudice of the mY 
which might derogat to the Eſcheat. This Exception was Found Relevant, and 
admitted to the Defenders Probationz whereby the Donatar was preferred to 
the Aﬀegney, made before the Eſcheat was Gifted , ſeing the Cedent was at 
the Horn,when the Afﬀignation was made by her, at which time ſhe could do no 
Deed to prejudge the Fisk. The 4& of Linſconteftation in this Cauſe is dated 
Decems. 6. 1631,and it was Decreeted Feb. 23. 2633: Actor, Cunninghame, Alb 
ter, Nicolſon & Mowat. Scot Clerk. Vid, Feb. 2. 1632, Lindjaz. Decem. 6; 
1631. betwixt theſe Parties, : | 


Beatie contra Dundie, March 7. 1633. 

Harges upon a Decreet Arbitral being Suſpended, becanſe the Decreect 
was infert in a blank on the back of the Submiſſion, and the ſame was 
only Subſcribed by the Judges, to whom the Matter was ſubmitted, and was 
not Subſcribed by the Parties Submitters, as ought to have been done in ſuch 
Caſes, TheReaſon was Repelled, and the Decreet was ſuſtained, albeit the 
Blank was not Subſcribed by the Parties, but by the Judges only, in reſpe&t 
the Submiffion on the other fide of that Blank, wherein the Decreet is in- 
fert, is Subſcribed by the Parties, and there isno neceſſity Found, that the De 

creet ſhould be Subſcribed by the Parties, but by the Judges only. Ator. 


Alter. Gibſon, Hay Clerk, Vid. December x. 1632. Humer, March 27. 16334 


Forreſter, 
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497; L, Covingtaun contra Lo. Bilmerinoch,, Eddem die. _ ||... 
He Lord Flemirg having Compriſed fome Lands of tbe Laird Covingtouns 
| from him, which were holden by Ward-holdingof the Lord Balmerinech, 
the L, Covington being Minor, and having Charged "the Lo. Balmerinoch to 
Enter him , who'Suſpending, it' was Diſpute-it the Superior could be-in Law | 
compelled to Enter the Compriſer, duringthe Minority of the L, Covingtonn his 
Vaſial 3 for he Alledged, he could not be compelled eo. dothe ſame tothe Com- 
prifer, no more than he could be compelled +0 Enter the Minors felt during 
his Minotity, the Minor holding Ward: of him, during which ſpace he could 
not be urged to change his Vaſſal,- and tyne. his Commodity of the Caſualiry of. 
that holding, And the Purſuer Alledged, that. he, ought toEnter him he Coms , 
priſer, who was, as he Alledged, in another.caſe than the Minor,from whomhe 
Compriſed, ſcing he was content that the Superiors Entering of him, ſhould be . 
without prejudice of all his Caſualitics in-Law due to him,, provt de Jurey but 
this Queſtion upon hope of agreement, was ſuperceeded to be Decided. Attor- 


% 
ay 


Sluayt. Alter, Nicolſon. Gibſon Clerk _ | | 5 


Gordon' contra Worlie, Eoders die, - . ]. | 2 
T was queſtioned betwixt Gordon of-| ., and Mary WWorlie an Ergliſh-wok 
man, who was Married upon the ſecond Son of the. ſaid Gordon; and her 
Husband being dead, craved to be ſecured in the Capjund-fec, Contragged to: 
her by her ContraG of Marriage, and wherein the ſaid Gordon her Fa- 
ther in Law was obliged to Provide the ſaid K<lid, after all Legal manner, 
conform tothe Laws of Scotland: this GontraQt being made in England, where 
the Partics & the Father alſo then dwelt and remained tor the time, and being 
made after the manner of #rg/1ſþ Securities, by way of Indenture, - wherein. 
each Party was thutually obliged to other: in their own. part, and the double 
of which Indenture was mutually interchanged, every one of the Parties hays, 
mg one for their Security of the others Obligments : Likeas the perſon o0« 
bliged to givethe Conjundfie, and rowhom the Tocher was to be payed, for 
his further Security of the payment of his Tocher, received a Bond- beſide. the 
Indenture, whereby the Party was obliged to pay the ſame to him, .ofa Dats 
ſome days poſterior to the Indenture. The Defender Alledging, that there was 
a Sum promitted to him in Tocker by the ſaid Contralt, which was not payeds 
and it was:the Form and PraQtique of the Laws of England, that no Conjun&s 
fee ſhould be given to the Wite, untill the Tocher were beſt payed, and fo no 
ARion could be ſuſtained here in Scotland againſt him, while that part were 
firſt performed- to him, ſeing he ought in tl.js caſe to be ruled by the Engliſh 
Laws, being done in Exgland, and the Tocher of an Eng/iſh Wottan, and all 
the Parties dwelling then in England; and the ocher Par:y opponing the 
Contra@, bearing, that the Woman ſhould be made ſure after the Laws of 
Scotland : Here it offers to be conſidered, how far Enghfþ Writs, Bonds, 
or other Securities ſhould be admitted, to produce Action or Exception in 
Scotland, and what Form is required to looſe ſuch Securities, whether they 
may be looſed after the Laws and Cuſtom of the Realm, where they are made, 
or if the Law of this Realn: ſhould be obferved,in proceeding to Difpure there= 
on, either for maintaining of Purſuits thereon, or for Ele1ding of the ſartie 
by Exceptions qualified,. and to be tryed and proven after the Laws of this 
calm, or of the Realm where the Writs were made, and whether it may be 
Alledged,that ſuch Tryal would be thicre admitted. Fid. 27 July 1633. Betwixt 
the ſame Parties, Yid. 15 and 16 Novewb. 1626. Galbraith, 
\ . Jobniton contra L., Johnſton, Eodems dic. wi 12 
N a Declarator of Liferent of the Lands of | *  pertaifning to umbplille 
Captain Jobniton of Lochouſe, bolden of the Viſcount of Druwlanrig, Ron 
Qqqq 4 
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of the Regality, within the which the Landslyes, being ſought by:;the Dona 
made by 1 "Lord Drumlanrig, Lord ofthae Revalitys It was Found Coon 


ding as the-L. Jobs flow Alledged,ought to be firit done) that no-Proceſs 


be gratite@upon that Gift, except that the Lo. Drumlanrig | his rome, - 
that Repality were firſt produced in ingreſ litiszand ſhown.to. the Parry, Ang 


where it was Replyed, That he who was Donatar, ought not.to- be compelled 


toproduce the ſame # initio litis,ue not being hisown Evident,ſcing he offered 


jo — produce the ſame cuw proceſſs, which ought tobe luſtained, as in 


of Spuizie- by Sub-tackſmen ſuch Purſuits. are ſuſtained, it the Sub. 


tackfiriarr offer to: prove cum proceffuy. that his Author was Tackiman.z, and ng 

neceſſity is found ofinftanx Produttionof his Authors Tack. This Reply was 

Repelted; 'and'not reſpefted. Actor. Advocatus,. Nico/ſon &. Burnet. Alter. Stu, 

a. Gibfon Clerk, ' | qi" 5 | 
© Maxwell contra Welſh, March'9, 1633, ' - 

Ne Maxwell Donatar to the Lo. Herreis Eſcheat ( whict-was confeſſed ty 


be to the Lo. Herreis own behove Y Purſucsby a ſpecial Declarator Thi 


mas Welſþ Meſlenger, to refoand ecutain Bolts of Meal, inzromected with by the 
De COmny to the Rebel yearly,ofthe years 1624, and ſenſyne, And 
the Defender Allcdging this Aion tobe Prefcrived, conform to. the Act of 
dtnent an10- 1579. Whereby fuck AdGvions are declared to. be Preſcrived; 
except they be founded uporr Werit,or-Oath of Party, and that they are not pro 
babte otherways. The Lords Repelled this Alledgance, and Found this latrgs 
miffron and Aion Libelled, might be proven by: Witneftes, aud that the ſame 
eame not under the A&tof Parliament excepted upon,which extended to Hou 
mailfs, Merchant-Compts, and others of the like nature, under which Clauſe 
they Found Intromiflion with Duvies-and Farms of Lands,and V tG&yalof Landy, 
care no ways; for albeit the Mafter ſhould not ſeek bis Farms. within three 
rs, it was Found, that Purfaie therefore might lawfully thereafter be fy- 
tained, and was probable by Witneſſesz But in the Cauſe noted here under, 
rt was refuſed by way of Exception: But there the Purſuit wasupon Wit. 
Actor. Nicolſon, Gibſon Ckerk. Fid, 11. Decemb, 1632. Porteona. 


: L, Rentown contra I, Blaikader, March rg. 1633. 

'® >: being Donatar to the Liferent, of the E. of Wedderbwe, im the Lands 
| of holden of John Stuart and Purfuing ſpecial Dechrator thereonj 
the L., Blaikeder, who was one of the Defenders called, Alledging, that he way 
Infeftin theſe: Lands by the L. of Wedderburn, before he was Rebel, for moſt 
onerous Cauſes, ſothat he had Right to the Maills and Duties thereof, and not 
the Donatar, by vertue of any ſbſequent Rebellionafter his Right. The Lords 
Repelled this Alledgance, and Found, that the Donatar had Right thereto, in 
the Inlefrment Excepted upon, was confeſt to be a baſe Infeftment,and 
not clothed with Poflefion, and therefore could not be valid to {cchude the 
Donatar, no morethan the baſe Infeftment foreſaid would have excluded a po- 
ſterior Publick R guts wired after the baſe, being clothed with Pofleſſion : 
But this inftance hs Pobliok Right,clad with Poſfeffion, meets not this caſe, 
where none of the | Parties ate in Poſſeſſion, but are pony claiming the 
ſame; .andifin the loſtance Adduced, the prior baſe Right, and the poſterior 
publick, were contending for the Poſſeſſion, the ſame feruple would remain, 

Acor., Stuart. Alter, Nicolſex & Bel/hes. Gibſos Clerk. 

Lyon contra Stuart, March 20. 1633- 

Elex yon being Literenter of the Lands of received a Bond from 
-& Þ George Zyos ber umquhile Son, whereby he obliges him and his Heirs,t0 
pay to her yearly for the ſaids Lands 100 merks, ſeing ſhe was content that be 
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The Det3fions of the Lirds of Seffon, 1633. 681 


Yaid amquhile Son ſhould bruik the ſame duxing her lifetime, This waz the Te- 


hor ofthe Bond), perſonally conceived to hex Son, not making mention of his 
Heirs, but only of himſelf, albeit the Son had obliged himſelf and his Heirs 
to her, for payment of the faid yearly Duty by the fame Band., Thereafter 
divers years the Son being dead, the Mother Purſues Removing againſt t 
Reli& of her Son, who Defending. her ſelf with that Bond, and that ſhe 
tollerance of her Son, who was Heir to his Father, Granter of the Bond, and 
who had the benefit thereof, and of the Purſuers Literent therebyz the Lords 
Repelled the Alledgance, and Found, that this Bond, albeit it was accepted of 
the Purſuer, and produced out of her own hands, bearing, that ſhe wascontent 
that her Son ſhould bruik,during her lifetime that the ſame was only a perſanal 
favour granted to her Son perſonally; and not to his Heirs; and that his Heirs 
nor ReliQ had no Right to bruik thereby,but was expired by the Sons deceaſle, 
who granted the ſame: And albeit the Bond bore, that the Son and his Heirs 
were bound to pay that Duty yearly, during the Mothers lifetime z whereby 
it might appear, that the Mother might Purſue the Heir of her Son therefore, 
and that he was obliged thereby to her z yet the Lords Found, thar ſhe gave 
that Benehit-only perſonally to her Son, and that ſhe was not obliged by the 
Teng tor: laid to continue the ſame, after het Sons deceaſe to any ethers his 
Heirs or Relict, but at her own pleaſure. Here I conceive not how the Heirs 
can: be obliged to her, and ſhe not to them. Aﬀor. Hope, Alter: Vid. 
6 December 1632, Chiſholm. 
. Simpſon contra White, Eodem die. 
!' A Nihony White being obliged to his Son in Law CAlexander Blugr, in the 
Sum of 1000 merks, to be payed the hr(t Term after his deceale, and to 
be imployed at the payment by the ſaid Alexander Blair upon Annyalrent- 
This Sum being Arreſted by John Simpſon Creditor to Blair, the Lords Found, 
that it was Arreſtable, albeit it was deſtinat to be imployed by the ſaid Blairat 
the Term of payment, and Found it not an Heretable Sum, as not ſubject to 
Arreſtment, in reſpeR of the ſaid deſtination, ſeing there was no Annual- 
rent conditioned to be payed therefore by the ſaid «Anthony: And als Fonnd, 
that Sentence might paſs therefore, albeit the Term of payment way not come 
the time of the Arreſtment, but that it was conferred toa Term after Arthonies 
deceaſe, and albeit Blair himſclf could not ſeek it before the Term; for this 
Cauſe was conſidered as a Declarator in favours of the Arreſter, to preter his 
Diligence, and Superceeded the Execution of his Decreet while the Term of 
yment {hould come3 the Purluers Sum was owing by an Heretable Bond, 
LeariagA nimalrent yearly. Alſo the Lords Found, that this SumArrcited ſhoyld 
be made torth-coming 10 the Purſuer at the Term of payment, not only for the 
Principal Sam adebted tothe Purſuer, and the Annoualrents owing the time of 
the Arreftment; but alfo for all the Annualrents thereof in time to come,ay and, 
While the forefaid Term of payment were come,. tothe which the ſaid $wm 
Arreſted is conferred to be payed, and. that the Purſuer needed not+to 
Arreſt yearly hereaftcf for the Anpualrentsthat ſball beowing- ARar. GAmor. 
Alter, Barclay. Gibſon Clerk, Yid.21 Nouemb. 1623. Lagan. 9 Febrgary 163 5. 
Watſon. 2x June 1626, Murray, 11 Decemb. 1632. Shaw, 
_  ,, « Cow contra Craig, Eodew die,  . F 
()* Craig, as Heir to his Father, being Punſued to pay the Sum of 690. 
merks, contained in a ContraQ,whezein bis umquinlce Father wasobliged, 
and a Cautioner with him, to pay the ſame to the Punſuers and/he Alledging 
the Contra to be null, being Subſcribed by two Nottars and four Warnelles, 
"Which was not done by theni at one time, but was Subſcribed by one of the 
- Nottars in one day, and by a rea ſeven days thereafter, whereby vi 
J 4 rrr cou! 
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g &- King's Majeſty Puriuing the Earl of girathern, for ProduQion and 
Improbation of all Writs and Charters under the Great Seal,and Retoug 
of any of his Predeceſſors, of and concerning the Earldom of Stratherm. The 
Lords Found, in the conſideration of theſe Writs called for to be produced; 
That albeit Charters under the great Seal might be extant in the ing's 
publick Regiſter, and that Retours might be extant at the Chancellary, 
whereby it might be doubted, if they ought to be Decerned, tomake ad 
Faith for not ProduQtion, before the ſaid Regiſters were ſought by the Partie, 
Purſuing ſuch Cauſes, and that it were made known to the Lords, if any ſuch 
Writs were Extant or not, by the Officers intruſted with the Cuſtody of the 
Regiſters, Rolls, and DireQor of the Chancellary for if they were extait, 
it might be thought, that the Purſuer ſhould producethemz And that they 
could not be taken away for not ProduQion, as faid is, albeit the Defenders 
called were abſent, or did compear, and not produce them, even as Writs Re 
iltrat in the Books of Seſſion, will Not be Decerned to make no Faith, for pot 
Produdtion, nor Reduced, albeit the Defcnder produce theni not, The Lord) 
Found, that the Purſuers of ſuch Cauſes, either of Improbation, or of Ations 
of ReduQtion, are not holden to ſearch the Regiſters, nor Chancellary for ſuch 
Writs, viz. Charters or Retours, nor to Extra@, or Produce them; albeit they 
were Extant there 5 Butif Parties Defenders called to that effec, did not fatis- 
fie the Produdion thereof themſclves, that the Certification of the Summons 
ſhould, and ought to paſs againſt them; and this Caſe of Evidents differs from 
Caſes of Decreets of Seffion, or Writs Regiſtrat in the Books of Sellion, which 
are known thereby, to have paſt in Few Fugicatam, whereby that which is De 
cerned by the Judge,cannot be taken away for not ProduQtion, ſeing their 
Clerks ought to be Anſwerable therefore, and to ExtraR the ſame, or to Ex- 
hibit the Warrand Regiſtrat 3 whereas the other foreſaids Charters and Re- 
tours are Original Securities, properly concerning the Parties, whercin-no 
other Perfort hastmereſt; and in this Caſe of the King's. this was the rather 
Fourid , becauſe the Earl Compeared” and did nos AIG he Attor. 
Advocatus Regis. Alter. Mowat, Prymroſe & Neilſon. Hay Clerk. Vid. Feb. 17: 
1624, E. Mar. vid, infrs March 22. 1633. | 
Keith contra Gray and Cormichl March 21. 1633. 
M* Alexander Keith Miniſter at Stra-brock, who being Parſon thereof, 
YZ and having Set a Tack of the Teind-Sheaves of the ſaid Paroch, rig 


Wiliam Oliphant, for a certain Tack-dutie : and the faid Mr. Wiliaw havit 
Wodlet.ſome of his Lands, with the Teinds thereof to Mr. Jawes Gray, a 
Thomas Carmichel, who having Set Back-Tacks to the ſaid Mr. Williaa, for 


« of Seſſion, 1633, 3 


payment of 10 forilk x00 of the Sum, for which they received thie Wars 
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bath for Stock-and Teind. The Miniſter 


inning Chg thir Wodſerters for 
payment of the Tack-Duty of Mr. Waliam Qlip Fack, Set to him by the 
Minilter, as they who were adebted therein to him, being a Part of his Stipendz 
ſcing by this W odſet, and Back-Tack Set of the FTeinds . with the Stock, they 
mult be Reput Intromettars with the Teinds, and they ſhould be SubjeR to 
the Miniſters Stipend, who ever meddles with the Teinds:They Sufpending theſe 
Charges, the Lords Found ( albeit the Reaſon of Suſpenſion bore the Con- 
trair to this Deciſion ) That the Miniſter had good Right to ſeek the Tack» 
Duty, the ſame being a Part of his Stipend, from whatſoever Perſon, who had 
Intromiffian with the Teinds of the Parochin, if their Intromiffion did extend 
to as great a quantity of Teinds,as the Duty for which they were Charged was, 
and Found the receiving of the Wodlet, both of Stock and Teind, and the Set- 
ting of both back again, madethem lyable to the Miniſter,as Intromettors with 
the Teinds, to be ſubjeR to him in ſuch Proportions of their Tack Duties, as 
the Teinds Wodſer would extend to, even to the whole Duty, if the faids 
Teinds did extend toſo much; and Found, thatthe ſaids Wodlſetters might ſeek 
their Proportionable Relief of the Payment to be made by them, from the reſt 
bf the Intromettors with the remanent T einds of the Parochin pro rata, and that 
the Miniſter ought not to be urged to ſeek the ſame from iJk one of the Paro- 
chin, nor yet ought to be reſtrifted to ſeek the Dutie from his own Tackſmanz 
but that he might ſeek it from whatſoever meddlers with the Teinds, his own 
Tackiman ſpecially being become not able to pay 3 Neither was it Found fuf- 
ficient to liberat thir Defenders, that they Alledged, they were only naked 
Wodſetters, and received no more for their Money, either in Stock or Teind; 
but oniy Ten for 11k hundred, and which they Alledged, they ought to poſſeſs 
free of any Burthen, and that they were i= bona fide 10 to Contra@ with the 
Tackſman, being then Heretor 3 which Reaſon was Repelled, and the Lords 
Found »t ſupra, Thatthe Miniſter might Charge ahty that has Intrometted with 
als much of the Teinds as may pay him, and that he ought not to be — 
to Charge ſundry Intromettors therefore, but thathe had Elettion to Charge 
whom he pleaſed, as ſaid is; and the Perſons Charged might ſeek their Relief 
4 jupra. Attor. Stvart, Alter. Gilwor- Gibſon Clerk, Vid. July 23. 1633. be- 
wixt the ſame Parties, Decem. 20, 1622, Preiton, 


— 


_ Earl of Strathern, Son to King Robert the Second; to tha 
which Da the ſaid Exphane was Deltgned by thelaid Defender, in the ſame 
Retro to be the only Bajrn and Daughter, and of which Expham the De 
nder was Retoured, the Juſt, Lawful, Neareſt Delcendent, in — 
ontorm to the Progreſs expreſt in the Retours; and alſo the K. craved all 
Writs to be Reduced, whereby it might be qualified, that the ſaid Progres wag 
inſtructed to the Aﬀyſers, and which yet might inftruR the ſame z or that Ex, 
ham was Davghter, and only Bairnto David, or that Patrick Graham was her 


Spoule, and that the Defendep is neareſt Deſcendept 1Q them in that Marriage, 


and that Melifirs, to whom the Defender Alledged himſelf tgbe Heir, was the 
Sof1 Procreat betwixt Bupher and Patrick Grahame, as the Retous bearss 


oe22)ly allW cits which mi vabikie: thitio.\ 
ESR 


lmprovep, and alſo a Kenounciation of the 
| R rex 2 Strathers 


The King's Maje#y contra E. Strathern, March 22. 162%, <> 
[ the Cauſe mentioned 20 March, betwixt the King and the Earl of Strath-, 
ery, which was both an AAionof Improbation and ReduQtion ; and where- 
by the King ard bis Thefaurer and Advocat, craved Redution of two Re- 
tours, and Services, whereby this Earl of Mozteith was Served neareſt Heir of 


Blood to umquhile Exphars Counteſs of Sirather», arid Patrick G >a 4# her S pous 
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68% The Deciſons of the Lords of Seſſion, 1633. 
S:ratherwaade by the Earl of Monteith Defender, in favours ofthe King, ang 
which was accepted by the King's A4vocat for the King, wherein the Earl ge. 
himſelf neareſt Heir to the Perſons foreſaids, which Renounciation pre. 


: ceeded the Retours3 Likeas at the Services, the Advocat produced thisRenoun. 


ciation, and took Inſtruments, that the Services ſhould proceed tor Conobora. 
tion of the Renounciation made by. him as Heir, and alſo a Charter granted by 
the King, which alſo preceeded the Services was defired to be Reduced, 
whereby the King gave to the Defender ſome of the Lands of the Ear}dom of 
Monteith, which were Excepted in the foreſaid Renounciation. In which Chartet 


the King confirmed the Defender,and gave the Lands to him as Heir to the ſai 
_— Perſons, T he Reaſons of Reduttion were, that the Defender was not that Pex. 


+ 


” 4 | 
Ly 


ſon who could be Heir to them, and was neither qualified to the Aſſyſe to be 
Heir, nor can be yet ſo ſhown to be deſcended, and neareſt to them; buth 

the contrair, that the King wes Heir to Earl David, ſeing he died without $uc. 
cefſion, as all the other = of Earl David died without Succeſſion; and 
the King's M ajefiy was neareſt, having lineally deſcended of Robert the Third, 
Brother to Earl David; of which King Robert there was only Succeſſion extant; 
and as tothe Renounciation made by the Defender as Heir, and accepted eo xo. 
wine by the King and his Officers, and the foreſaid Charter of the Tenor fore- 
ſaid, which preceedcd the Service, with a Patent of Honour of the Earldom, 
and Dignity of Strathern,given to him as Heir foreſaid to David, fince the Set- 
vice, they were craved to be Reduced, becauſe tht y proceeded upon wro 

Information made to the King, affirming him to be Heir, who was not trul 


ſo, and the Sing being now wecce Arogrmact ng Reduce theſe Deeds, 
and could not be prejudged by ſuch Confeſhons mace, when the contratr in ve- 
rity is truly tryed, and his Ofhcers omiſſion cannot prejudge the Xing ; but 
yet he might be heard, notwithſtanding of any ſuch finiſtruous affirmation 
made to the Prinee, whereupon the Writs proceeded. Thir Reaſons were fi 
Rained, and Found Relevant to Reduce the Retours and Services; and it was 
Declared, that the Defender was not Heir, neither could be to thefe Perſons; 
and that he was not of Blood to them, but D:clared,and 1 Found that the 
King was ſole and only , Heir: And it being Alledged, that the King had no 
Intere | ds; in reſpeR of the Writs foreſaids, wherein he 
confeſt the Defender to beHeir, and that his Officers Compearing at the Service, 
was a conſent thereto. The Exception was Repelled, and the Kings Intereſt 
ſuſtained, notwithſtanding of theſe Writsz and Found that the King might now 
quarrel the ſame, and the wrongous Information, and omiffion of the Officers 
could not prejudge the King z and in this Proceſs, Error being alſo concluded 
againſt the Aſſiſers, they were Alloilzied from all Error and Puniſhmenty be 
cauſe it was Found, that they had juſt and probable Cauſe to have Served him 
Heir, where the King's Advocat Compeared the time of the Service, and did 
not oppone thereto z but proteſted that the Proceeding therein, ſhould befor 
Corroboration of the Renounciation made in the King's favours, whereby in 
effe& tacite he conſented thereto, and which was Found ſufficient to liberatthe 
Aﬀyſers, together with the Charter granted by the King, bearing that Deſig- 
nation, whereby it appears,that the Officers are hereby taxed for ſuggeſtingto 
the King, that which was, un-warrantable. Ator. Advocatas, Alter. Mowat, 


Neilſon Prymroſe. Hay Clerk, In this Cauſe the Theſauret-Deput fat, and 
Judged, Kealoned, and Voted, albeit he was Purlger.; _ *% wittoawm — 
5 Forreſter contra Gourlay, eMarch 27,16 $3, at of ent 
A Matter being Submicted to Mr, Da, Forrefter, Miniſter at. Leith,and Devid 
Gow lay by Submiſſion, ia the blank ga the back'whereof,the EE 
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bitral ſhould have been inſert,” ahd a Minut of rhe Decteet being drawn 'tip-in 
ſundry Articles, which were notformally conceived, but were Subſcribed by the 
Judges, and alſo Incimat to the Patties in due time, ' betote the expyring of the 
day appointed to Decern; Long after the expyting of theſaid day, one of the 
Parties Intents Action and Summons againſt 'the other Party, and 'Judges, to 
hear the ſaid Minut of Decreet,ſo- Subſcribed, Extended in Form; and to be in 


7 | | 

ſert at length in the blank : And the other Party Alledging,that-now after the 
f day was {01ong fince expyred,there was no liberty left to the Judges, to meddle 
) 


any further upon theſe Matters ſubmitted, without a new Submiſſion and Con- 
fent of both the Parties,and now he diſſents altogether therefrom, The Lords 
Found, That it it ſhould be qualified, that this Minute was Intimat to the Pars 
/ ties debito temporezand ſo Subſcribed by the Judges, betore the expyring of the 


7 day, that the ſaids Judges might yer, albeit after that day, infert their Decreet 
Arbitral,by a formal Extenſion thereof;and inſerting of che ſame in the blank, 
| on the back of the Submiſſon, contorm to the Subſtance, 'and Matter pronun- 


ced by them, andcontained in theſe Articles, Subſcribed by the Judges, but that 
they might inſert no other thing Material,Ciffering trom theſe Articles,and on- 
ly ought to inſert andfill up in the blankgthat which was well warranted by the 
Articles toreſaids,and no-more, Actor. Alter.Gibſon.H ay Clerk, Yid.Maich 
7, 1633, Beatie., December 1.1632» Hunter. March 2,1636, L; Altar. 


Oliphant contra oliphant, Fuly 11. 1633, RR 

Oh re Deagieſ havingMarried the only Bairn & Daugfiter of umquhile the 

laſt Lord Oliphant, & ſhe being Served Heir generalto her immediat Predece(- 
ſor, who died before her ſaid Father, Parſues hoc titulo, as Heir to her faid Pre- 
deceſſot Patrick Oliphant, neareſt Heir-male in Bloud to her ſaid Father, for 
annulling a Contra made betwixt him and her Father, whereby he Diſpones 
all hisLands,togerher with the Title & Dignity of the Lordſhip of 0liphant to 
the ſaid Patrick atid his Heirs-male, which failling, to retutn to the Diſpotier 
and his Heirs-male,contaihing aProcuratory of Reſignation, to hear & (ce it Re- 
duced, becauſe it was a pation for Honour,which is not in Commercto, not being 
allowed by the Prince, qui eft fons omnis honoris, and lois null, and the Deten- 
der to be Decerned to have no Right to that Title, and that the Title pertains 
to the Purſuet as neareſt Heir i»re&a linea to him, to whom that Title belongs, 
notwithſtanding of the ſaid Contra, The Lords confidering,atter that the Pars' 
ties Reaſons were hine inde heard, and at tength Diſpute in preſence of the 
Lords, that the Purſger had founded the Pu1 ſuit upon her Claim, as Heir to her 
Grandfir, and not 'upon any Succeſſion, as Heir ro her Father, which Father 
was Served Heir to the ſame Perſon her Goodfir, before his Deceaſe, Likeas 
her Father had bruiked the'Title of Lordſhip during his Lifetime, by Rydihg 
in Parliament, and þy. being Defigned in the Infefrment of his Lands, Gran- 
ted to him by the King ( his Couſin -) -withthe Title of Lord olipbaytnand 
by doing of all other Acts, whereby it might appear,that he was Lord Oliphant, 
there being no-Writ more extane, nor Patent, to. ſhow any EreQtion ot it in. a 
Lordſhip, or whereby he or his Predeceſſors were Created. Lords, but only the: 
wuſtomforeſaids, . and ſuch As as is before mentianed,” T hey Found, that this: 
ule was. enough.conform to the Laws ofthis Realm, .to Tranſmic ſuch Titles 
in the Heirs Female, where the laſt Defun& had no Male Children,and where; 
there was -noWrit extant to exclude theFemalez And becauſe by the Contract” 
foreſaid, the Purſaers Father had Diſpoged the Title, to the Detender,ut /apray\ 

the which there-was a Procuratory of Reſignation, albeit the King hag nor 
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id Conterred.the tJonour according thereto. The Lords Found that the Purſuer had! 
r-' | 92 Zightito,dlaim this Hogour,, in reſpect her Father was laſt Poſleſlog,anfd gin} 
al | lin Poſſeſſion, by the Ads foreſaids, (there being no Seafin requiſit tor they 
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Title thereof ) and therefore ſeing her Father had Diſponed the ſame, as faid' 
is, ſhe could neyer misken him, who behoved to be repute as i» tewemento, and 
paſs to her Grandfir in an higher degree, to eſchew the Deed of her Father, 
whoſe Deed ſhe behoved to warrand,it ſhe purſued as Heir ro Him, or by &ighe 
competent to her as neareſt to him, and theretore the Zords Excluded this pur. 
ſucr, as not baving Right tothis Dignity, ſeing the King had not conferred the 
ſame upoa her, and that her Father, as ſaid is, by the foreſaid Contradt had Re. 
nunced his Right thereof, which albeit it was not Found by the Lords tobea 
ſufficient Right, ro eſtabliſh the honour iv the Perſon of the Detencer, which 
noSubje& can Diſpone, without the Approbation of thePrince, which being Ac« 
quired,then the AR Convaleſcesz Yet it was Found enough to Denude hims 
ſelf, and his Deſcendents, ay and while the Prince ſhould declare his Pleaſure, 
and either conter the Honour on the Purſuer or Detender, at which time the 
AR wouldrake perfetion; Andin the mean time,ſeing the Prince had not In» 
terponed himſelt to allow any of theſe As, 1 hey Found,that none of the ſaidg 
Parties could claim the ſaid Honour, but it remained with the King, which he 
might confer to any of them he pleaſed : For albeit Honour be not Annallziable 
by buying and ſelling, yet the Lords Found, that the Party having it, might 
quite his own intereſt , which albeit it would not avail him in whoſe favours 
he had done ir,uoleſs the Prince ſhould allow it, yet it was enough to Depude 
him as ſaid is. Actor. N:co/ſon, Alter, Stuart, Advocatus for the King pteſent; 


Branden Baird contra Foly 18, 1633, 

N a Suſpenſion raiſed by the Superior, of Charges raiſed againſt him, tort« 
|| ceivea Compryſer, wherein the Zords Found, that DeduRion ought ta be 
made to the Superior off the firſt end of the years Duty acclaimed by the $u- 
perior,for his Entry of the Compryſer,of ſo much proportionally as that Land 
was affeQed with any Burden, which really was thereupon acknowledged, and 
flowing from the Superiors own conſent; and becauſe the CompryſerAlledged; 
that the Lands were alſo affeRed with a Literent in the perſon ot yetli. 
ving, during whoſe Litetime the Compryfing could not be effeQual to himy 
and which Liferent alſo was Authorized with the Superiors conſent, and pro- 
ceeded from him, therefore he defired ſome Def-1cation of the years Duty pay- 
able, and Acclaimed by the Superior, for his Entry,which would not be pro- 
ficable daring the Liferenters liferime, The LZerds Found that they would grant 
no Defalcation therefore, but Declared, that whatever ſhould be modified,and 
Decerned to be payed to the Superior by the Compryler, that the payment 
thereof ſhould be Superceeded to the Liferenters Deceaſe, ' and that he ſhould 
not be ſubjeR to pay the ſame,ſolong as ſhe lived. Actor, Baird. Alter, 
Gibſon Clerk, Yid. Fuly 20. 1633, Black, March 11, 1636. Scot, 


Kirkwood contra Ferguſon, Fuly 19, 1633, 

M Argaret Kirkwood Purſues Robert Ferguſon for Spuilzie of Goods out of 

her Houſe, committed in F-br#4ry; and the Defender Excepting upon t 
Diſpofition preceeding, made by the Purſuer to him of theſe Goods, for Relief 
of his Cautionry, wherein he was bound for the Purſuer, In which Diſpoſition 
ſhe gave him power to Intromet with the Goods at his own hands, and Renen- 
ced all Aion of Spuilzie,and all other Aion competent to her therefore, by 
vertue whereot he Intromertted,and ſo Alledged , he ought to be free of Spuilzie. 
The Exception was Repelled,and the Aion Syſtained,becauſe the Sum where? 
fore he was Cautioner tor the Purſuer, was not payable till Whir (und ey,and the 
Spuilzie was committed in February before that time, ſo that neither the Tet 
being come, nor he Diſtreſt any wayes therefore by the Creditor,that Diſpo- 
ficiva could not Saftain his Intromiſſion had ar that time foreſaid ; Bar wer” 


© : : | : Fe þ A , 
The Decifponrof the Lordsvf Seſſion, 1634; 685. 
Reſerved the Modification to themſelyes after Probation, Yid, Deverrb, 4. 
1633+ betwixt the ſame Parties. 3 xx. wks. abbot | 
.. 1+. La, Rothemay contra Ogilvie and Abernethy, Fuly 20. 1633, --;; - 
FI” He La, Rothemay as Infett.in the Lands of in ConjunR:fee, Purſues F.2 
met Ogilvie and George Abernethy her Son,for the Duty of the faids Lands; 
divers years by-paſt, Who Alledging, that ſhe bruiked by Tollerance andRight 
from her ſaid Son, who was appearand Heit to Gg#/vic his Father, which Father 
had a Rightof Heretable Inteftment of Wod(er, of theſe Lands, from the Purz 
ſaers Husbands Authors, .betorethe Right made to her umquhile Husb2qd, by 
by vertue whereot her Husband was in Poſſeſſion: And the Lady Replying; 
that the Defender, viz, The Reli& of the Obcainet of the Wodler, had taken 
Tacks from the Purſaers Nusband;wherein ſhe had obliged her to pay the Du: 
ty now Acclaimed z And albeit that Tack was Expyred before the years now 
Acclaimed , Yet ſeing ſhe bruiked per tacifam Relorationem, ſhe ought ſtill t6 
ay the Duty, which the has not only payed during all the years of the Tack; 
tdivers years after the expyring thereof, and betore the years Acclaimed the 
payed the ſame Duty, and her Son who was appearand Heir to;his Father in the 
Right of the Wodſet: . And it being Duplyed, that by the expreſs Condition 
of the Tack; it was Provided, that after the Expyring thereot,hone of the Pars 
ties Righrs ſhould be prejudged» ſo that thereby the Heirs Right of ;Wodſet 
muſt Convaleſce,and the paymene madeby the appearand Heir of the Wodſet- 
ter,aiter the Expyring of the Tack,cannot Aſtrict this 24% the Relic, who 
left the Roum, whereof the appearand Heir became in Poſſeſſion,by Right of his 
Fathers Wodſet,and who,it any Poſſeſſion ſhe now has, ir is as having Tollerance 
of another San, the appearand Heir to his Father,that Son being Deceaſt,whg 
wasin Poſſeſſion, and is Alledged to have payed a years Duty to the Purſuer, 
frer theExpyring of the ns Deed cannot now prejudge .thisappearati 
Heir, who tucceeds to his Fathers W odſet,and not to his Deceaſt Brother,who 
was never Infeft,and conſequently cannot prejudge the Mother, bruiking by her 
Yons Tollerance, after ſhe had lett the Roum, which Interruprs tacire Relocati- 
on, ſpecially there being a more Soveraign Right ſtanding in the Perſon of her 
Son, thereby to bruik, which cakes away all tacite Relocation : and it being Pro- 
vided in that Tack, that both Parties ſhould return after the Iſh of the Tack 
to their ſeveral Rights,as ſaid is, By the which Clauſethe Wodſet revives, and 
the Purſuer can never Conyeen them, as bru king per tacitam Relocationem ; 
Notwithſtanding whereof the Exception and Duply was Repelled, and the De- 
fenders were Found as bruiking per #acitam Relocationem, ſtill Debitors in pay- 
ment of the ſaid Duty Acclaimed, For the tacite Relocation was not Found In- 
terrupted by her Sons [nterveening Poſſeſſion, ſeing ſhe had &cquired the Poſ- 
ſeſſion again,after her Sons Deceaſe,who while he lived, payed the ſame Duty, 
and ſo ſhe Entering thereby, became Debitor of the ſame Duty as Poſſeſſor per 
tacitam Relocationem, wherein ſhe muſt be Repare to have continued, ſeing ſhe 
never Renunced her Poſſeſſion, which ſhe had by the prior Tack,, as ſhe oughe 
to have done, Actor, Alter: Nicolfon & Baird; Hay Clerk; | 
Brordn contra Maxpell s, Eqdes OT... i 64! 1 
| Re Robert Brown Charges Mr. William and Patrick Maxwells, for payment 
M of the Maill of a Chamber Ser, to them, . conform to a Contrat made 
betwixt them 3 who Sulpending, that they cannge BY the Duty, as.thatCon- 
tract obliges them, becauſe by that, Contract the Charger is obliged tognter 
them preciſely at Whirſwnday to-that Chamber : Andit is true, that ten days af- 
ter Mbitſunday, by laſtruments they, required . him to enter them therets, 
which was not done, but the Poſſeffian. Qill, retained by Ititm, who Poles 
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about $6 days thereafter 3 fo that it being a Monetl after the Term ere the 
Houſe was made void, they were forced to take another Chamber, being in 
this time when the King wasin Scotland, where they had neceffity of a Cham- 
ber to eaſe their . Friends, who came home wich bim, and therefore « 
ought tb be free of (vis Tack. And the Parfiter opponing the Cont 
thilt it is net the cuſtom of the Towngto Remove fo preciſely at the Term; 
and it is n6 reaſon that for ſo ufual delay in Removing, this Tack fhould be 
made void, arid he ſo heavily prejudged. The Lords nevertheleſs fuſtained the 
Reaſon, and Suſpetided the Charges upon the Contract agaralt them forplici« 
ter. Actor, Hatt, Alters Hay Clerk. 
E, 44ndnidalt coritra E, Nithſdale, Eodeme die. 

He Earl of Annandale bony [ifeft by the Earl of Nith/dale in an Annual 
F rent out of the Litids of ng,tdifes upon tis Seafin Arreſtment, 
and Atreſty ih tHe hands of the Tetinehts the Maills and Durics,adebted by. 
them for the (aids Lands,ahd thereuport purfues the Tennents ro make thefame 
forth-commpe to Hitt, for ſatisfying the faid Annuslrent. And the Tenneny 
Alledping; that fitch at Actiofi is 4 great Hovely upon a Seafin of att Annuals 
renty ts eohVeen the Tetthetits perſonally to pay the Maills, and to Arreſt the 
ſame, there fever being afy preceeding Sentetive, neither againſt the Ground, 
to Poynd the ſame noe? aghihſ the Heretor, nor no other Purſuit, but chis 
ufdbii 2 talked Arteſttnetit, raiſed uport a Seafin, ard againſt a third Perſon, 
whs canfiot be fo conveenedybut are parehaſed periculo impetrantis, no Party 
_ heatrdy for cited theteto z which Alledgance was gens the Acts 
on ſuſtained, Aterot. Alter. Cunninghame. Gibſon Clerk. Vid. 12 Fuh 
1625, Troup. - Feb: 26. i641. L. Gatthland, and the Caſesthere. 


Black contra L. Pliwedder; Bode die. | | 
Ne Wah Comprilet Charges Phmbedden to enter Him to the Compti 
Latds,& he cravitiz a yearsDuty;theCoaiptiſerAnſwering,that he had 

felted the Lands Compriled bicfelf a whole yeat lince thetime of the Chargs, 
given by. himto the Superior to receive him, which he was content to allow to 
ith for the years Duty now acclaimed fot his Entry: And the other fn» 
ſwering, that the years Duty ought not to be allowed, for the yeit 
due ro him ih Law, for his eiiteritng of the Compriſer, becauſe he had 
it undoubted Hetetable Right to the Lands, by vertue whereof he it- 
trometted z and if this Compriler thay Evict that years Rent of the Lands from 
him, by vertue of the Competing, he ſhall refoung the ſatne 5 But there is no 
reaſon that upon that prexexc he ſhould quice his Lands, and receive a Cont 
priſcr, unlels he pay the erdinar uſual Duty,done by all Compriſers to the $1» 
erior, for receiving ofa Vaſfal in Lands Cortipriſed ; and if he caq' make him 
Jn the ordinar Purſuit tnoved thereanent, to be lyable in Law for any Intromif- 
ion with the Duties of the Lands, wheteto the Compriſer may claim Right, he 
all makeanſwer in its own time and place thereto but it k not proper to 

& handled ih this place, where in Law the years Dury is juſtly Acclaimed and 
Ron by the Vaſſal. The Lords Found nevetthelefs, rhat ſting the Superior 
had Intrometted with a years Duty of the Land, fince- the Charge given by 
the Comprifer , and that ' after the Parties had Diſpute upon their Rights, 
Which either of them might claim tothat years Duty, that the ſame wasdueto 
the Compriſer, and not to the Superior, albeit he was that year, and many 
other precetding years in Poſſeſſion of the Lands, by the ſpace of 20 or 30 
years preceeding, by vertne of an Heretable Diſpoſition made to him of the 
*Lands 5 and therefore the ſame being due to the Compriſer, ſeing he allowed 
* That years Intromiſlion to the Superior, they Found, it ſhould Compenſe for 
"the Years Duty Acclaimed for Entering of the Compriſer, and that they would 
got AſtriQ the Compriſer to pay a years Duty and reſerve his Action go 


- 
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theSuperior, for his Intromiſſionz but Found, that the one ſhould comperiſe 
the other, and therefore Ordained the Superior to Enter the Compriſer, with« 
gut paying of any other new Duty.. AQor. Stzart, Alter. Nicolſon & Baird; 


a Clerk, Yid, 1.8 July 1633; Branden Baird, and the Cales theres, 


| La. Aberzeldie contra her Son, July 23, 1633. 5 45:24 I a8 
HeLady Aberzeldie Charging her Son,for payment of three Chalders ofViec- 
tual addebted to her,conform to a ContraQ betwixt them thereanent; 
and alſo to pay to het the Duties of the Lands of ... intrometted with by him, 
which Lands were given toher in recompence of the Lands, which ſhe ha 
Renounced to him, being her Conjunttefee of before > And her Son Suſpending, 
that the Victual was payed, this Reaſon was Found probable by Witneſſes to be 
producedat one Term, without mo Dyets; albeit the Charger Alledged,it could 
not beProven butby Write,the Debt beingConſtitute by Writ,which wasRepel- 
led, ſing the Party was obliged to pay her Vicual yearly, and the delivery 


' thereof was probable by Witneſſes, and that it was for the ſame cauſe; was 


alſo preſumable, if the delivery were proven ſeing the Party could qualifie no 
ether cauſe of Debt, to which the delivery of Vital could be aſcribed + and 
for the Lands given in recompence for the Lands Kenounced, the Suſpender 
Alledged, that ſhe could ſeek po more bur according to the avail of the Lands: 
Renounced, the juſt yearly Rent whereof he was canteat to' pay to her; 
even as in Lands givenin Warrandice of other Lands Eviced, the Warrandice 


will not exceed the Eviaion; but albeit the Lands of Warrandice were more 


worth, the ſame will be limited to the worth ofthe Principal, and no further. 
This Reaſon was rejected, and the Suſpender found lyable in the avail of the 
whole Lands given in recompence, albeit of more yearly avail than the Lands 


Renounced were. AQor. Nairn, Alter. Nicolſon, Gibſon Clerk. Vid; 1 1 De- 
cember 1632. Lo, Herreis, $ March 1632. Logan. , 


The Parſon of Strabrock contra Wodſetters, Bodem die. / 6a 
N this Cauſe, whereof ' mention is made 21 March 1633, The Wods 
ſetters Alledging, that they ought not to pay the whole Duty of theTack' 


to the Miniſter, albeit the worth of the Lands ſhould be more, and exceed the 


Tack-duty, and that they can only be bolden to pay the old Rental-duty; 
which their Wod-ſet-Lands were in ule to pay before the Setting of this Tac 


and that the Miniſter ſhould ſeek the reſt of his Tack-duty from the reſt of the 
Parochioners,Intromettors with the reſt 'of the Teinds: And the Miniſter Als 
ledging, that the paying of the old Rental-duty was interrupted by the accep= 
tation of the Tack by the Heretor, ' Author of thir Deferiders Rights 5 who as 
be could not oppone this to the Miniſter, no more can they. who! have Right 
from him. The Zords Found this Eiked Reaſon Relevant,& that thirWodſetters, 
who had received Right from the printipal Tacks-Man, could not beſubjectin 
payment of more of this Tack -duty,but only that proportion, which theſe Lands 
payed before the Tack of Rental-Bolls,: ſcing the ſame was not interrupted!by 
Inhibitions, and Found, the taking of this Tack was no interrupting of” the 
old uſe of payment againſt thir Suſpenders; albeit it-was ſufficient againſtthe 
Tacks-mans elf. Partibus wt ilic, Vid.31 March 1633. betwixt theſe Parties} 
& 19 Feb, 1629, Kirk, 20 Decemb; 1622. Preiton, | | 
Mr. John Lawſon contra Scog of Whiteſlead,; Eodejn die... 
fs decealt Scot of' Whiteſlead , being Cautioner for ' Scot of Thirf- - 
Fi ſane; for the Sum of to his'Creditor, the Rights whereof 
come in the perſon of Mr.” John Lawſon, who ſeeking transferring of the'Bi 
againſt Whiteſlead, as Heir to his Father; he Alledged, that 'the pal-had' 
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whereby in effeft that Bond was ſatisfied, ard the Creditor could rever haye 
recourſe to the prior Bond, neither agairft the Princip al, ror ary of hi:Cay« 
tioners, but ought to be content with that Infefiment given in full farisfoQicn, 
as faid is, 29, He Alledged,that the Creditor had Cc mprifed 1} e Debitcrs o& 
ther Lands and Teinds, and by venuetherect acquired Pefltflon of a Part of 
the fame, which Poſſefion,conform to the ſaid Ccompriſing, ought to be found 
as payment, fo that be could never retury, neither perſcrally agair.ſtthe Debi. 
tor,nor his Cautioner,nor no otherways, ſeipg ihe Debt behoved to be Compe. 
et as payed, The Lords Found the brit Alledgance Relevant, notwithſtanding 
that the Purſuer Anſwered, that that Infcftnient bearing, To be gives in fullja. 
tisfaGion of the Debs, could not be repute 8s paymwept, but bchoved to be re. 
pute asa further Security for payment,asit was indeed 3 and that AdjeQion, of 
the Clauſe which bore, in jul ſati;faior, could mean nor import no moxe, 
but that when he might be payed by the Infeftment, it ſhovld fully ſarisfic; but 
the making it ofthae Tenor,could not take away this prior Security ,except that 
prior Right bad been ſpecific? Diſcharged z for Newatro now fit viſt expreſd, where 
the prior Security wasexprefly Diſcharged, which was never done by the Pup: 
ſuer, who without he had ſodone, could never be prejudged of his Deb, al- 
beit he had received 20 Securities for his Sum , hikeas be Renounced oavr4 bobs. 
li modo that Inteftmentz notwithſtanding whereot the Alledgance was ſuRtained, 
and by the receiving of the Infcftment of the Tenor foretaid, it was Found, that 
the prior Security was extin& : And as to the ſecond Alledgance, the ſame wi 
Repelled z for the Lords Found, that a Compriſing, albeit the Comprilſer wx 
in Polletion ex parte, if he were not totally payed thereby, ſcing the Purſuer 
Renounced the ſame, could not prejudge-the Compriſer, to have recourſe ts 
his prior Security 3 but whatſoever he had recovered by the Cempriſirg, it 
might be admitted as partial payment pre #4axts, but be might neverthelcf ſerk 
the reſt otherways,not being payed totally, Actor. Swart. Alter. Cannirghane, 
Gibſon Clerk, Fid. 6 Decewb, 1632, Chiſbolus & Dowglaſs. 30 Jeanery 1614, 
eMeldrum, and the Caſes there, 


a Dickſon contra Halidayes, Faly 24, 1633. 
R Obert Dickſon Purſues Spuilzie of certain Ews againſt Halidayes, who Al- 
ledging, that they could not be conveened as Spuilziers, becauſe they were 
only Compryſers of the Goods Lybelled, and affiſted the Ofhcers only ro Cem 
ryſe the ſame, in Execution of their Office, who ,by vertue of two Sentences, 
ecovered before the Stewart of the Earldom of March , againſt this Purſyer, 
for Blood committed by him, wherein he was Decerned' jn the Unlaw of fitty 
Pounds, for ilk one of rhe two Bloods done by him, the ſaids Goods wete law- 
ally Poynded, and therefore this was ſufficient ro Abſolve the Compryſes, 
who had no farther medling - And the Purſuer Replying, that theſe Decreets 
cannot be Warrand to excuſe the Excipients, wheretapon any Poynding could 
be Execute,ſcing the ſame are not given upon any lawtul Tryal, by an Afiſe, 
or elſe the Parties own confeffion, without which, no Sentence for Blood, and. 
Unlaw thereof,could have been given, but the moſt the Judge eould co, was to 
Liniaw the Party for Contumacy, and not as Conviet in the Blood, and the 


Junk could no otherwayes proceed ; Artour the Purſyer is not fubje-co that 


uriſdition, ſeing he dwells not within the Stewartry, but within the Bail- 
tary of Melroſs: And the Detenders Alledging that the Decreet ſtands , and 
Ss, That this Purſuer mas preſent, and would not give his Qah, theretorethe | 
Decerged againſt hymylikeas this is nor the place ro Duſpure the Nulli 
ſpecially to theſe Defenders, whoare not the principal Pargies, int 

;z but ace only here conycengd 34 Spuilziers, which chey oughe rhe 
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freed of,as ſaid is, in reſpe@of the ſaids Sentences, andthe Officers, Exccotivas. 
of Poynding,which they allanerly affiſted,as ſaid .iss Notwithſtanding of which! 
Exception, the Lords Suſtained the Spuilzie againſt chem ( for there was no 64: 
ther Perſon Called in this Aion, bur only they ) and Repelled their Allegg+ 
ance; For the ſaid Decreet was not found a Ground, whereupon Poynding:could-' 
be ny Execute againſt the Purſuer, he neither being. Convid of the Blood, 
nor conteſt it, For his Compearance and retuſing to give his Oath, was not a: 
f{ufficient Realon,ro infer ſuch a Senrence of Convition, ahd ſo could not de» 
tend theſe Defenders, albeit they were only Compryſers, ſeing it could nor de« 
fend the Obrainer of the Sentence, and ſo he could not lawfully Poynd , Bat 
the Lords reſerved the Modification,after Probation to themſelyes, Acor,Crajg, 
Alter, Belſbes. Gibſon Clerk, The like done betwixt Robert Winreham and & 
Wite in Zeith, Primroſe, proreoz the Purſtier per Baird, Gibſoji Clerk, Fuly 27. 
1633, Vid, February 13,1634, Baillie of Melroſs, Novemb, 26,1633, Lind(ay, 
Mitchel contra Law and Staarts, Fuly 25, 1633, LOT 
Avid Mitchel having Raiſed Caption againſt Alexander Barclay younger 
D of Maters,who was Rebel at his Inſtance, for Sums of Money, whereupon 
a Meſſenger at his Inſtance having paſt to Apprehend him, ahd having ret with 
him, Mr George Law, George and Robert Stuarts being in the Rebels company; 
-Impeded the ſaid Officer, and debarred him from taking of the Rebel, and put 
himaway with violence,with drawn Swords and Piſtols, whereupon the ſaid Dis 
vid Mitchel Intents Aion againſt them for payment of theſe'Sams, for which 
the Rebel was to haye been Apprehended, and for which he was Rebel at the 
Purſuers Inſtance:T he DetendersAlledging,that this was an Aion of the Na+ 
ture of Deforcement,whith ought to be Purſued after the manner ofa Cauſe, 1k 
the Kibgs Advyocats Inftance,ahd ſhohld conclude, as is ordained by AR bf Par 
liament Ano 1581. That the Detorcement being Tryed , the Detorcers EG 
cheat ſhould be Adjudged to the King, and the Creditors to be payed itt the 


firſt end thereof, But whereas it is Pbrſued for Payment of the Debt, tot ſtay 


ivg of an Officer, and to be ſo proven by two W irnefſes, it were of dingerotis 
conſequence,the like whereof was never Parſued before, nor cah be now Stftain» 
ed, The Exception was Repelled,andthe ARionSuſtained upon the Detd/Ly- 
belled, to Infer the Concluſion Lybelled, which the Zords Fonnd ought'to 
be Proven by ſufficient unſuſpe& Witneſſes, and Found it not neceflat,to trfe 
the Purſuer to Intent an Aion of Deforcement, as the AR ot Parliament'pre- 
ſcribes z Seing the A&Prohibits not the Party hart to ſeck any other lawfhl 
Redreſs, as in Lawhe beſt might; For if that Aion was Competent to hith,, 
which was more, far mare this ARion;whereby leſs Puniſhment is craved againſt 
the Detenders,and the Purſuer baying hisoption of two Cauſes,hemighr choaſe 
any of thetn as he pleaſed: And this Purſuit wasFound very allowable, angfit 


+ the Kings Advocat, or atiy Party having Intereſt, pleaſed to Intear a Defarde- 


| ment againſt theſe Detenders;that Action was alſo tree tro them to Purſue, 8n- 
-Prejudged by this Purſuit,, AQor, Alters Advocatss, Seat Clerk; 11 
' © © Gordon contra Worlie, July 27. 1633. © WT |; 
»F'N this AQtion,whereof- mention is made, March 7: 16433, The Lordg Fotihd 
22 that Exception proponed for the Defender, upots. the Cuſtome and Lawy of 
"England, where the Indenture was made;to be Relevant, vis. that'the Party to 
: whom Tocher fhould be-payed' by, anIndenture, and m—_— obliged to 
atthe firſt Tehm 


be payed arthar firſt Term, and receives-not payment necoldingly, 


ſeek that Proportion of the Tocher, which by the [ndentureis dppoitted!ro, 

-thate0#3/s. 

*hes not obliged to give'the Jeyatonn vr Conjunſe, Gag 
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moved againſt him therefore, which was ſo Found, albeit the Defender was 
obliged to provide the Conjund-fee to, the Woman, after the manner and Lawg 
of Scotland: for the Lords Found, that Provifion (hould be mage to, her 
ſeing the Lands lay, in Scotland,it the Indentures were obligatoragainf bim; 
but this Exception tended to make the Party free. of all Obligation thereby; 
thereakter it was Replyed, that the Tocher behoved to be reput as payed , ie 
ing Inſirumextum, Cancellatuw apud debitorems repextun pra (ungit Liber ationem ; 
And it is truethat this part of the Indenture, which the Detender bad, withthe 
Bond granted: thereafter, was found in the Parties hands, who. was obliged'in the 
Tocher, andiis now Cancelled in the Purſuers bands, This Reply, was not re. 
ſpe&ed, but the Exception ſuſtained notwithſtanding thereof, becauſe that 
Prefumptionof the Law holds not, where there is other Probation competenr 
to, prove the Debt, by and beſide that Writ Canceled, which js in the Debi. 
tors hands,as in this ſame Caſe where thePurſuit was founded upon theTitle of 
the other Part of the Lndeotyre produced by the Purluer, which bearing this 
Clauſe of Payment of tbe Tocher, the Deteagder might in Law propone a 
Exception upan the Wriz which was uſed againſt bim, to libgrat vey, an tþ 
R<tiing of the other Pant of the Indenture prejudged bim nox thereof; for thy 
Barty purſues, haver of the other Part of the pdeatpre, nga to have takens 
Diſcharge fram the Party,of that Clauſe conceived 10 big favours, xf ſhe had ig- 
tended tobe free of ber obligatige, by getiring of the Wriu, without whichthe 
retiring thexeof, could ngt fice her , in reſpeR the oaber dopble of the lg- 
denture,which was in ber,oyn bands, would eyer prove the Deby againſt hip, 
if the hed jzenyion to Purſue thezeon, and to ul it; ang yhis was gone (o, be. 
cauſe the Defender offered to prove, that þe ſent his Son with thele. Writgyo 
cxave the Tooher in Eaglevd, fromthe Woman obliged, and thereafter hjs San 
dirings this Pyrſuer and ber Mather latrometted wh thee Writs, whereupe 
on be was to make Faith, haying no ther Probatign, which 'was thought 
the: more favourable, ſeing it was neyes Alledged, nor could be ſhown, tit 
ever any Pars of the Togcher was payed at all: And thereafter the Purſucr An- 
{wering, thas ſhe offered $0 prove that Ronds, being {@ foung jn. the Debyors 
hands, as ſhe has Alledged 1a this Caſs, is ſyficieny'to hberat the Dcbjtor for 
aver, accoxdipg to the Laws in Bagleeq, perpetually oblerycd, This Reply 
ws ſuſtained. ypon the Cyltame of the Laws of E: ; Apd 9dmitred gate 
Pyrſuers Probation. Afpr, Styart Be Macgith Alters Nacolſon $+ Gilmor. Gib- 
Jon Clerk, Kid, Feh. 18, 3691, Hoyfhon. News 15+ 1526. Gilbravhs Juy 
3+ 11634, Melvil. | 
| ' Grant contra Gravt, Novewber 16. 1633, 1 
Fe Grant by his Contra of Marriage with * © his furure Spouſe, 
being obliged toTnfcft her in Lands, which he had in Wodfer from the 
- Laird of Guent,and the ContraRt bearing; That hs ſhould take a new Securityof 
the Lands fromthe L. of Grazt, to hieafIf and 0 her, and the longeſt liver of 
them, and the\ Heirs tobe Proereat betwixtthem, which Pailzicing to hisHeirs, 
and atter the perfecting of the Marriage, he haying within Three or Four Mo- 
nets thereafter, obtained Infeftment thereat. to him and her ip Liferent, 
-t0-his Heirs, failzjcing of Heirs berwixt them; which Infefrment had no Kc- 
. Iatjon to the-(aid Contract nor made no mentian thereatf; Thereafter che Hul- 
ad dicing within the year after the faid Marriage. And anather Grant being 
 Infeft by the Superior in. that Land, as Heir to that Huſband decea(t, bei 
his Brother, ar; Uncle, there being no Bairrs of the Marriage. which Infeft- 
.. ment was granted upon: the Saperiors Preceprt: of Qlare-cooltat;and not ppon 
Retaur z, and: this: Heir diverſe years thereafter,,puriyiog the aFlid for the 
Mails aad Duties of the Lands fereſaids, of all the years after — ———y"* 
ceaſe 


” 
f 
f 
2) 
d 
: 
8 
g 
f- 


The Decifans. of the I orgs. of Sefſian,, 163: *9h 
craſe,apd.which were EH Shes With by herang. 2369 © "4g, good Right 
to, uplift, as the Alec Y VEF_ve o& the. laid Seaſia both tor byganes, 
d alſo 1p, ime coming e And. qe Pure Replying, that her Sealin, was bes 
come invalid and extinR, by the Huſbands cre. within the year, My di 
which put both Parties in thax caſe, fqr Copjundt-fee, an: Toche , asif no Mar- 
iage had ever been ContraQgd, and reſtored mem to. their own iph thereof 
Line irde:And ſhe Dyplyipg, that hex Seafin had no Relation Ota Aarriage, 
por Deper:ged thereon, and. albeit it hopld Depend upon that Contrad, yer 
| was luth.1ent tor all, bygone years before this Purſyr, which (he. had up- lite: 
6d, ard coplumsg, and muſt of Beaſoy, be repute to. bave beep. up-lifted bon 
fe, by verze gf ber Right forgfaid, 5% quarrelled, and ſhe never 
being intergupted in ber poſſeMlion belorethjs Purſyit, The Lords Repelled the 
kxcepuon ang, Duply, and Foung the Reply,upon the Huſbands vocal with- 
i. the year, Relevant, which Reply was not only ſuſtained for the years to 
come, but alſo forall by-gones, for which the Lords Found the Relict had ng 
Right, and that ſhe could not meddle yith the ſame bona fide, in reſpe& of her 
Huſbands deceaſe within the year 3 and therefore that ſhe ought to refqund 
the laiwe, albeit her Poſſeſſion way neyer interrupted before this Purſhit, an 
albeic alſo that ſhe Alledged, that the Purſuerby vertue of his Seaſin only up: 
on a Precept of Clare-conſtat,not being Retoured,ought not in Realon to claim 
the, by -gones before the Precept, fince her Huſbands deceale, but that her In- 
tromillion therewith was favourable, for theſe years before his Right 3 which 
Alledgance was Repelled, and the faids years fincethe Hyſbands'deceaſe, wer 
all Found due to the Heirgalbeit only received by the Superiors Precepr,ſein 
the Superior,nor none other claimed thele by-gones by Non-entry;and all th 
Scaſip, albeit making no mention to be given to the Wife pros Fanny 
nor haying no reference to the ContraQ, yet expreſſing no other Cauſe, an 
no other Cauſe thereof qyalified by the Party, and being the ſame Deed, wheres 
to the Huſband was obliged in the Contra, the ſame'was Found to' be done 
for Implement thereof, and to depend thereon, Ador, Gibſon. Alter. Bail, 
Gibſon Clerk. Yid. July 23, 1634, CY axwell, WY 7 = Pe OY 
Warnock contra Anderſon, November 232. 1633. 
Ne Warnock having obtained Decreet againſt Hamilton of Pill, and bis 
() Tennents, before the Commiſlar of Hamilton, Decerning the Tennents 
tw make the Farms addebted by them to the ſaid Hamilton of Peift ther 
Maſter, of the Cropt 1631, forthcoming, for payment of a Debt owing by him 
tq the ſaid Warnock; and the Tennent Snſpevging hat Sentence, Compeared jn 


PÞ Suſpenlion, one Axderſan, who by Coptra had acquired the Heretable 
ight of thir Lands from Pei, befare the Arreſtment Execute by Warnocks 
which Contract contained a Back-Tack Set to Peill by Anderſon z Likeas, be- 

d 


alin beoauld t raks-rþe ame of the Copurant and/Charter, ring! the Lagds 
hed Wards dud before he purchaſed the SuperiprsCophimation,' þegquld got 
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Ted to theArreſter in the Farms,in ſo far as his Back-Tack Duty did extend un- 
to; for by the Tack foreſaid the Tennents were in effe& become his Tenneats, 
5nd the Arreſtment could not affeR the Back-Tack Duty, which pertained to 
this Party Excipient, and not to Peilf the Arreſters Debitorz notwithſtanding 
whereof the Lords preferred the Arreſter tothe Wodſetter, in reſpe the Sea- 
fin, which was the only ground of a compleat Real- Right of the Land, wag 
after the Arreſtment, and in prejudice of the ſaid Arreſtment, it could nor give 
bim Right to that years Farm, and albeit a Creditors Inhibition could not have 
hindered the Party to perfeft his Heretable Right, which had a true and real 
preceeding Cauſe, yet the Arreſtment was not alike, which behoved to work 
uponar exiſtent Body, which then fell not to be claimed, but by an Heres 
tor Infeft : And therefore Anderſons Alledgance was Repelled, for the Duty of 
the Back-Tack acclaimed, AtQor. Alter, Gibſon, Gibſon Clerk. Vid, 
March 5. 1630. Cant. Feb. 16. 1633. Harper. July 12. 1634- Sir James Olj- 
phaxts Creditors. 


Lindſay contra Fairfoull, November 25. 1633. 

Ne Lindſay ProcuratoreFiscal , and Scot his Informer, having obtained 
Decreet before the Start of the Regality of St. Andrews, againſt F air- 

Foul Cantioner for one Reid to. enter him, being cited for a Bloodzcommitted 
upon the (aid Scot, and the Decreet being given againſt the ſaid Cautioner u- 
pon the ſame day,at which by his A&, he isobliged to enter him; and the D-- 
creet Decerning the ſaid Cautioner, either to enter the Party forefaid, or<lle 
to pay Fourty Pounds, which was the pain of the AR 3 and alſo Decerning the 
principal Party, to pay Fifty Pound iz P4nam comtumacie. The Principal and 
Cautioner being Charged to pay thir two Sums reſpe#iz2 to the Procurator- 
Fiſcal, and to the Party hurt, who had both obtained the ſaid Sentence, and the 
faid Principal and Cautioner Suſpending, The Lords Suſpended the Decreer, 
and Charges thereon for both the Sums, becaule the ſame Judge by an AR of 
his Court, 22 days after the foreſaid Sentence, had declared the Cautioner 
to be free of that Penalty, in reſpe& he had entered then in Judge- 
ment the ſaid Party, whom he was Cautioner to enter: Neither was itre- 
ſpeed by the Lords, That the entry was ſo long after the Sentence, and after 
that day on which he was obliged to enter him, ſeing the Decrect bore only 
either to enter him, or to pay the Sum, and bore not purely to pay the Sum, b& 
cauſe he had failzied to enter him, and ſo by this eritry he obeyed the Sentence; 
neither was it K eſpected, where the Party Alledged, that the Entry waseluſory, 
ſeing it was not tnade when this Cauſe was Agitat before the Judge; but was 
done on another Court day, this Party not knowing thereof, and never being 
Intimat to him, nor being warned thereto, as he ought, and the Perſon en- 
tered not being committed to Ward, that he might have been Purſued by the 
Party hurt: but inſtantly when he was entered, being dimitted by the Judge, 
notwithſtanding whereof the Entry was ſuſtained 3 and if the Judge had done 
any wrong, the Party had his Action againſt him therefore, which would ap- 
ar tO be a hard Deciſion, ſpecially in ſo mean a matter, and betwixt mean 

arties, to put them to ſo long and expenſive Purſuitsz and alſothe Lords Sul 

* pends for the 50 pound Decerned againſt the Principal, for Contumacy, in re- 
ſpec that the Judge aſter Sentence had Diſcharged him of that Sum 3 And it 

' was Repelled, which was Alledged, that the Judge after Sentence given by him, 
erat funGus officio, and focould not Diſcharge the Pain of that Sentence, which 

' Was obtamned by the Procurator-Fiſcal, and the Party hurt, ſpecially, ſeing be- 
fore the Diſcharge, the Suſpender was Charged by the Judges Precept, as the 

| Fenor of the Precept raiſed on theDecreet bore, To pay 1he pain decerned tothe 
Procuratof-Fijcal, atd to the Party burt obteiner of. the Decreet, ſo _ 
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- Judge, aker that Charge could not Diſcharge himz and it were a great Fruſtra- 
' tion of Juſtice, when Partics purſue for Blood, if the Judge ſhall only Decern 
apainſt the other Party complained upon not Compearing, for a Penalty 
to himſelf, and have no reſpe@ to the Parties Satifation, ſpecially the Pur-: 
ſuit being intented, not by the Procurator-Fiſcal only, quo caſ# it might appear; 
that the Judge might Decern a Penalty for Contumacy,as an obvention and 
emolument of his Court, proper to himſelfz But the Purſuit being alſo moved; 
at the Inſtance of the Parity grieved, it were iniquity; that he ſhould be de- 
prived of all benefit in that Purſuit, by his Parties abſence, and to apply the 
ſame to the Judge:For fo Parties hurt ſhould be deterred to purſue for ſuch 
wrongs, but ſhould be forced to bear the ſame without redreſs, which Alledg- 
ance was Repelled, and the ſaid Pain for Contumacy in this, and all other the 
like caſes, wasFound to pertain to the Judgezand that he might diſcharge the 
ſame after Sentence, obtained by the Procurator-Fiſcal, and albeit the Party 
was alſo obtainer thereof; For they Found, that the Judge might have tryed 
the Fat of Blood committed, albeit the Party Compeared not, and after try- 
al pgniſh the Party committer, and appoint fatisfaQtion to the Party hurt, 
but no Tryal being taken of the FaR, no cenſure could paſs upon. the Party 
therefore; ſo that the Pain was for Contumacy, and contempt of the Judge, and 
was not to be taken, as if any part thereof were given to the Party hurt, who 
might purſue his Action for Damnage and Intereſt, notwithſtanding of this 
Sentence againſt the other Party, as he pleaſed; Scot Clerk. Yid. July 24. 
1633. Dick(on, 
t Parochioners of Aberſ{cherder contra Paroch: of Gemrie, Decemb, 7, 1633, _ 
HeMiniſter andSeffionof theKirk of Aberſcherder, Purſuing theMiniſter & 
Parochioners of the Kitk of Gemrrie,tor Reſtitution of a Bell,pertaining to 
the ſaid Kirk of Aberſcherder, and which was borrowed by one of the Parochion+ 
ers of Gemry, and ever Cetained by them fince, undelivered again for the ſpace 
of fourty years,and more fince the borrowing thereof; and they Excepting upon 
Preſcription ot the ſaid Aion, in reſpe of their Poſſeſſion, uninterrupred for 
the ſpece of fourty or foutty five years by=paſt, during which time they have 
Poſſeſſed the ſaid Bell in their Kirk , by uſing the ſameall manner of ways; 
25 other Bel!s are in uſe to be uſed in other Kirks in the Realm, by Conveen- 
ing of the Parochioners to Sermon, atid other Exerciſes of holy-A@ion in their 
Kirk, as occaſion Required, and as are uſed in other Kirks and Parochions? 
And the othe! Kitk Replying upon their Property to the ſaid Bell, and thar it 
hang ever in their Steeple before the lending thereot to thir Detenders , and 
that they only borrowed the ſame frem them, and albeit they had a long lend 
thereot,yer that ought not to make the Purſuers to want their own,and to give 
to the Defenders unjuſtly that which is not theirs, and Preſcription cannot be 
acmitted in this caſe, {bi agitar de cauſa bone fidei ex parte Atoris, & ubi in- 
tervenit mala fides Ret in a Sacred Matter, aSin this caſe of borrowing of Kirks 
Gear, ſpecially ſeing Preſcription ought to proceed,conform to a lawful Ticle, 
bur bare Poſſeſſion, Sine Legittimo titulo, qui fit probabilis ad transferenauns 
deminium, ought not to beSuſtained to incuce Preſcription,neither can Preſcrip« 
tion have place in favours of one Kirk againſt another, ſpecially i» materi4 dds 
oſa, nam privilegiatus contra privilegiatum non gaudet privilegio; Notwiths 
Randing of the which Reply, the Exception was Suſtained, and in reſpe& of the 
fomrty years Poſſeſſion by-paſt, uninterrupted , no ARtion was Shſtained tor 
the Bell Lybelled, | | 
' « Kirkwood contra Ferguſon, Decemb, 14, 1633, = ; 
Ne'Ki#twood Purſuing Ferguſon in Galloway, for Spuilzy of her Goodsobr 
of her Houſe in Glaſgow, one wa Excepting that he was Cation» 
© 4 cr 
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er for the Purſuer in a Sum owing by her to her Creditors, for his Relief where: 
of the Purſuer had Diſponed to him theſe Goads, In which Diſpoſition ſhe gays 
him power for his Relief, to Intromer with theſe Goods Lybelled at his own 
hand, without all danger otSpuilzie,or any Action to tollow thereon againſt him, 
which ſhe Renunced, according whereto tearing his Relict to be uncertain,and 
ſeing that the Purſuer Diſponed ſome of the faids Goods (whereby his Re. 
liet might be truſtrat) he Intrometred, and he was content being relieved, tg 
reſtore all again with which he Intrometred, This Exception was Found Ree. 
vant by the Zords, to Liberat the Detender from all A ion of SpwiIzie, and tg 
Aſſoilzie him therefrom ſimplici:er, notwithſtanding of vp 17 6d Jn the Pur. 
ſuer offered to prove, that any Alledged Diſpoſition that ſhe had made of any 
of the Goods, whereupon the Defender Excepted, was only of a Brewing C1. 
dron, which ſhe hao only Set out to one tor Hyre, 275. ot ſo much Muury tg 
be weekly payed therefore, and upon Bond to deliver the ſame again to the 
Purſuer, after the timeof Hyring conveened upon.3 by the which Deed the 
Excipients caſe, and the Diſpofition made to him, w:$ no ways prejudged,and 
hecould not Alledge, nor condeſcend upon any other of the Goods lybelled, 
to have been Diſponed by her, and this was lawful for her to do; neither could 
the Exception be ſuſtained upon that Diſpoſition made to him for his Relief, tg 
give himPower at his own hand,without Authority of any Judge,or Magiſtrat, 
to meddle with the ſameGoods,ſpecially (cing the fame was made for his Relief, 
and before his Diſtreſs; he could never have Intrometted 3 Likeas he was never 
Diſtreſt, nor yer is Diſtreſt therefore, not able ro ſhow any Diſtreſs, and of 
Law qui rem,quamvis ſuam,nonFure occupat punitur ut invaſor & cadit a j wre,quod 
in re habet; And the Purſuer having ſundry Gentlemens Sons in Boording. by this 
maliciousMeddling with her wholeGear,and pleniſhing of her Houſe,and leav. 
ing nothing therein for her uſe, they had deſerted her,ſhe having nothing left her 
but the bare Walls, which has redaGted her to great Miſery 3 which Reply was 
rejected, and the Exception ſuſtained, albeit there was no Diltreſs Alledged. 
Vid. July 19. 1633. betwixt thele Parties, 


Biſhop of St. Andrews contra Wylie, Decem. 18. 1633. 
"NO being a Penſion granted of Yiftual, by the Biſhop of St. Andrews, 
in Anno 1594. Cum poteſtate transferendi, in favours of an Afligney, 
and with Potyer to that Afſigney de novoto Aiſign to another, who (hould 
bruik during hisLifetimezThe Penſioner having made his Daughter Afligney, 
who being thereafter Married uponone Wylie a Writer, and ſhe durante mwa- 
irimonio, having made her own Huſband Aſſigney to the Penftion, who aſter 
that Aſlignation, obtained Decreet at her own inſtance, with conſent of her 
Hufband, of Letters conform to the Penfiony Likeas certain years after this 
Aſgnation made to her Husband,ſhe and her ſaid Husband miskenning the firſt - 
A(ignation, Affigned the Penſion to their Daughter, procreat betwixt them, by - 
the which ſecond deed the Daughter acclaimed the Benefit of the faid Penſion, 
during her Lifetimezthe Matter and Right tothe ViRtual contained.in the Penk- 
on, being Diſputed in a double Poynding , whether ſhe as Afﬀigney, or the 
Biſhop ſhould be Anſwered thereof; For the Biſhop Alledged, that the faid 
Penſion was become expired, by the ſaid prior Affignation, made by the Wite 
to her Husband, after which there was no Power by the Penſion, to Aſlign de 
wovo, ſpecially ſeing the Husband had obtained Poſſeſſion, conform to his A 
ſignation, and after his Wifes deceaſe, had granted two Diſcharges of the Du- 
ty of the ſaid Penſion proprio nomine, and as baving Right in his: own Perſon, 
and whatever Aſfignation was made to the Daughter after the firſt, being keep- 
ed up betwixt them, to make uſe thereof, as they pleaſed, and ro the evident 
intended prejudice of the Biſhop, it ought not to be reſpeRed, the Daughter G 
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the other part,Alledging, that the firſt tatich was null,being donebetwixt 
Husband and Wife, inter quos donationes fat#e de Jure non valent, wif morte con- 
firmenturz Likeas this is revocked tacit? ( which is ſufficient) by,; the Afſſig- 
nation made to the Daughter, which is done with conſent of the {BM ne 
who, as Father, and Adminiſtrator to her, obtained Decreet,at-her Inſtance 
upon that Aſſignationy & whatever Acquittances the Father has thereafter grant- 


ed, muſt only be reput as Adminiſtrator to. her; ſo that the firſt Aſſignation, ,if 


any were, took nevereffe, and is null in Law, and cannot be reſpeced, as if 
thereby the Penſion were extin. The Lords Found, that the Biſhop ought 
to beAnſwered and obeyed,and that the Daughter the Aſſigney had no Right, 
and Repelled her Alledgancey for the Zords Found, that the firſt Aﬀignation 
denuded the Penſioner, that thereafter ſhe could not make any other 
Afſignation to her Daughter , neither Found they the Poſterior Afſignation 
to be ſuch a Deed, as whereby the firſt was Revocked, in prejudice of the 
Prelat cu# jus erat acquiſitum by the firſt Deed, ſpecially that Alledged Deed 
of the ſecond Aſlignation, whereby it was Alledged to be Revocked, bei 

done by himſclf, and his Wifealſo, which could not be thought as a REVOCAtj= 
on in Law, that he ſhould be both the Revocker, and the Perſon from whom 
it was Revocked,and being privat Deeds betwixt moſt ConjunR Perſons, which 
they might uſe and deſtroy at their Pleaſure, and which was 'not allowable. 
Actor, per Advocatum Regis & Stuart. Alter. Nicolſon & Mowat. Hay Clerk. 
Vid. June Penult. 1622, Biſhop of Aberdeen and the caſes there cited. ; 


L. Weym contra Stuart, December 21. 1633. 

Here being mutual ARions of Moleſtation Intented betwixt the faid 
| Parties, before the Sheriff of Perth, which were by conſent of Parties, 
Advocat to the Lords: And the L-Weyw being permitted to mend his Precept, 
and to turn it to a Declarator,for finding the Property of the Lands, and others 
ly belled, to pertain to him, as his own Property, which Aion being purſued 
at his Inſtance and his Sons, who wasFiar, and himſelf Liferenter. The Lords 
Found Proceſs, and ſuſtained the Action, at the Fathers Inſtance, who was Life- 
renter, albeit the Fiar was debarred by the Defender by Horning, ſeing the 
Father Liferenter might ſcek this Declarator upon the Property, that the Fie 
given to his Son might be profitable and effeQual to him 5 and this Action was 
not ſultained, as meerly Petitory, but az mixed with the Pofleſſory, for main- 
taining of the Purſuers Poſteffion, as he lybelled within his Property, albeit 
the Defender Alledged, and claimed contrair Property and Poſlefſion : And 
alſo this Action was ſuſtained, albeit the Defender Alledged his Property could 
not be Diſputed, except that his Superior, of whom the Defender held the 
Lands, wherein he was Infeft, and whoſe Vaſlal he was, were expreſly called 
to this Purſuit, who not being called, his Right could not be queſtioned, nor 
he Prejudged of his Right, by calling of his Vaſſal only, and not calling of 
bimſelf, who was only the Juſt party, who ſhould, and might maintain his own 
Right which was Repelled, and this Proceſs and Aion againſt the Vaſlal, 
who was Heretor, was ſuſtained. A&or. Stwart. Alter, Mcgill, Bay Clerk, 
Vid, Feb. 1. 16 31. Williamſon, July 9. 1630. Fiſher, and the calesthere, 


Hepburn contra Hepburn, Fanuary 15, 1634+ | 
C' Robert Hepburn being Charged by his Son, and Sir John Seaton his Fa: 
ther in Law , to pay. to his Son - 20 - Chalders of Vidual, conform 
tothe Obligement contained in their Contra of Marriage, and Sir Rober# 
Alledging ia, his Suſpenſion, that his Son bad promiſed to him, and ſworn by 
bis Oath, ( which Promiſe the Father then accepted) that he ſhould be con! 
tent with 18 Chalders, and never ſeek more from himz and the Son Replying, 
| he was then Minor, andyet w preſently, and now Kevocks that promiſe, 
ttt Ay 
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as done to. his Enorm burt and Lefion ; Likeas Sir Jobr Seaton the Father in 
Law Alledged, that the ſaid promiſe, for the ſaid Reaſon Alledged by theSon, 
was not in Law obligator z Attour that he was a Party ContraQer, and now 
Charger in Favours of his Good. Son, and his Daughter, for whote Aliment 
this Provifion was ContraQted, and ſo his Good-Son could not Diſcharge any 
Phrt thereof, ſpecially being done by Contra of Marriage, which is ContraZme 
optime fidei, and the Father could not in prejudice thereof, accept any pro. 
miſe made by the $on, being then, and yet Minor, without his conſent, who 
was Contrafter. The Lords Found this Reaſon Relevant to be proven by the 
Sons Oath, albeit then, and yet he was Minor; ſeing it was Alledged to be ſworn 
by the Son, and thatit was accepted by the Father, the Son being the time of 
the making thereof 20 years of Age, and ſo proximas Majoritatiz and Found 
that this promiſe tended not to his Enorm Lefion, the Oath and Promiſe, if 
the Son ſhould tonfeſs it, being made to the Father in his old Age and Sickneſ, 
and who vbly did retain two Chalders oftwenty, in reſpe& of the Authentick; 
S acrlimenta pubernm:Cog. ſi adverſ. benditionem,neither reſpeed they in re tam 
avinnta, where the payment was only to be made,during theFathersLifetime,who 
was in heavy Sickneſs, and like ſhortly to die, that the promiſe was not Alledg. 
ed to be made and Judicially Sworn, but that it was Extrajudicial, bethint 
the Father and the Son; but Found that the Acceptation by the Father ought 
alſo to be proven by the Sons Oath, and the Son being Sworn,denyed, that the 
Father Accepted of the premiſegalBeit he granted the making thereof,and (o the 
Father was rned therein, albeit he Swore he had Accepted of the promiſe, - 
AQor. Start. Alter, Nicolſon & Nairn, Hay Clerk, 


| Tutor Balmaghie contra Maxwell, January 16. 1634, 

N a Purſuit of R emioving,of Tiitor of Balwaghie contra Maxwel of C obilex jup- 
ona Conpriſing and Inteftment thereopz wherein the Defender Alledging, 
that the Compriſing was extin&, conformto the AG of Parliament, 1631, anent 
Compriſings, in ſo far as either rhe Purſuer has Intrometted, or at the lealt 
might have Intrometted with the Mails and Duties of the Lands Compriſed, 
and which would extend to as much, as would fatisfie the ſaid whole Sums, 
for which the Comprifing was Deduced. The Lords Repelled the Alledgance, 
being ſo alternatively proponed,and Forind, that the Compriſer was lyable in 
no further for the Laridzbut only ih ſo much, wherewith he aRually Intromet- 
ted, and was tio ways lyable for any thing, wherewith he might have [ntro- 
metted, in refpe& that they Found the AF of Parliameni made him only 
comprable for that, wherewith he aQually meddled,and ho further; and that 
in ſuch Caſes, Compriſers are not lyable, upon that ground, as if they might 
tive Intrometted, and Found, that they are not holden to do Diligence, to 
recover Payment, or Intromiſſion, but only that they may feek the ſame, or 
omit it, as they think expedient, at theit own pleaſure, and no otherways, la 
this Caſe the Eſtate of the Debitor is very hard, whoſe Landsbeing Compriny 
neither the Compriſer is holden to do Diligence againſt the Tennents, and Pol 
ſcflors thereof, nor can the Debitor have any meddling therewith,being debar- 
red by che Comprifing, ſo that the Mails and Duties tnay periſh to all Partis, 
and the Tennents may become Bankrupts withdut Remedie, And it being 
further Alledged, that the Appryſer, that had Intrometted with diverſe years 
Daties, : for years arm bear the Expiring of the Compriſing, which al- 
ben they were up-lifred;afterExpiring of theCom riſing, yet being for yearsbe- 
fore the Expiring, muſt be alike, as if the Intromifhon had been before the ſame. 
And the Purſuer Anſweting, that ſeing the Comprifing was Expired before his 
Intromiſſion, whatever Incromiſfion he had thereafter, was Juſtly his own, 
and he was not Anfwerable therefore, neither did the A& of Pariiawentin tir 
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caſe militat againſt the ſame, The Lords Found this Alledgance Relevant; fouh- 
ded upon the Purſuers Intromithon had for the years Duties, owing for yeats 
before the Compriſing was expired, although they were not received; nor In. 
trometted with, while the Compriſing wasexpited ; And becauſethis Intromiſ- 
ſion extended not to more, noretfeired to the ordinar Annualrent of the Prin 
cipal Sun, therefore they Found it could defalk no part of the Principal Surh, 
and ſo the Cortpriſer was in no part prejudged thereby,andRepelled the Alledg- 
ance, Actor. Alter. Mowat, Gibſon Clerk, Fiz. Feb, 11. 1636. Col- 
quboun: July 1, 1624; L. Rankilor, and the other caſes there, for the 24. Part; 


| Horn contra Pow, February 1, 1634. | WY 
Ohn Horn Nottar, in his Teſtament leaves his Writs and Regiſters to one 
Pow, and ordains the ſaid Pow to pay to his Son George Horn therefore 150 
Merks, which Pow promiſed to do: in this Teſtament umquhile John Horn gives 
up a Debt of owing by him to George Grieve, which George had payed, as 
Cautioner for the ſaid John; And after the ſaid John Horns deceale, George 
Grieve Arreſts this 160 Merks in Powes hands, far ſatisfying of that Debt, and 
obtaines Decreet againſt him therefore, and by vertueghertof recovers pay- 
ment. Thereafter Joh Horns Son conveens Pow for payment of the (aid Sum, 
who excepting upon the ſaid Decreet and payment, The Lords Repelled the Ex- 
ception, and Found that the ſaid Sum wasnot Arreſtable for the Debt,owing by 
umquhile John Horn to his Creditors; being promiſed to be payed to the on, 
and never being in bozis defun#i , whereby it could be ſubje& to his Debt; 
and it was not reſpected, that the Party Alledged, that the Money was pro- 
miſed to be payed for a Legacy of Writs left by the Defun&, who could never 
leave any Legacy effeCtually, which could not be ſubje&to his Debts, ſpecially 
ſcivg in this ſame Teſtament, which bore The Writs 10 be left for this Sum, the 
Detun&t acknowledged this Debt, and ſo he could leave no Legacy in pre- 
judice thereof, which was Repelled, and the Sum Found due to the Son, ac- 
cording to the Promiſe made by the Defender, and not to the Creditor, who 
as he could not Arreſt the Writs left to Pow, no more could he Arreſt the Mo4 
ney promiſed therefore. Actor, Alter. Craig. 
| Murray contra Oliphants Wife, Eodem die. i os 
Ir Patrick Murray having obtained Decteet of Removing againſt Mr. 
g William Oliphant his Wife, for Removing' from the Lands of Midletoun; 
and Pon flat, ſhe Suſpends, that ſhe is Infeft in the Lands and Mains of Uphalin 
Liferent ( ſhe being now Diyorced ) of the which Lands thir are a partz and 
the Party Anſwering, that her Infeftment, albeit bearing The whole Mains, 
cannot extend to theſe Lands,containied in his Decreet, becauſe the ſame bore 
Her to beInfeft in the whole Mains, containing the Lands underwritten, vis. (tor 
thir were the Words of her Infeftment ) the Lands poſſiſſed by particular Ten- 
nents, ſpecially enumerdt and expreſt in the ſeid Infeftment ; And true it is, that 
theſe Lands were not then,nor at any time before Poſſeſſed by thefe Tennent 
and ſo ſhe cannot claim. the ſame, ſeing he offers to prove, that theſe nds 
were then poſleſt by other Tennents, viz And the Suſpendep 
Anſwering, thatalbeit ſome of the Mains wasPoſſeſtby the Tennents Defign- 
edinher Infeftment, yetthat was notenough to exclude her from the reſts for 
that Word ( viz. Polleft by theſe ſeveral Tennents ) is not of that force to 
take away the Right of the reft of the Mains from her, ſpecially ſcing by hep 
Contra of Marriage, ſhe is orddined to be provided to the Lands worth 29 
Chalders Vi&ual yearly, and wanting thir Lands controverted, ſhe will inlack 
Three Chalders Victual thereof. The Zoyds_ in reſpe& of the ſaid Infettment,” 
bearing the foreſaid Clauſe, viz, Poſſeſt by the Tennents ſpecially Deſigned 
in, Found, that the Suſpenders Liferent could extend to no more &©t the 
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Mays, but; to.ſ@much thereof, ,as was then Poſſeſt by the ſaids ſpecial Tenneng, 
and could notexteod, to thir. Lands acclaimed, , wherein: this Defender was 1n. 
kr, beitafter ber Contra of Marriage; and Found theſe Words (' Poſſeft by 
theſe Tenneqts ), not, tp.be Demoaſtrativey, but to be Taxative, and to-reftrig 
_ber Right coſomuch of the, Mains,, as then-was:Poſleſt by them, and that ſhe 
could have; Right to no more z ; Therefore admitted to the Defenders Probation, 
a wLands acclaimed, were at tbat:time of the Suſpenders Infeftment Poſſe 
by other, Teppents condeſcended onzand Repelled the Anſwer made by the $y. 
Ipender, bearing the ſame co be a part ofthe Mains3 -for albeit they were 
"yet by the ReftriRion of her Infeftment, ſhe had no Right thereto, Scot Clerk, 
Vid. Decepber 43. 1631. L Whittingham, Eeb..2,,1630. . Douglas, 


,L Wedderbuxn.contra;Stnart of Coldinghar, and others, Feb. 4, 1634. 
T5, Stuart, of Coldingham. , and (Rabert Douglas, who was Donatar to 
ai 
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 Jebn;Stxaft's :Literent, ,and , which wasi Declared, and whereby the 
.Jaid - Donatar, had, alſo ight to. the Liferent of. the Lands of 
, Which pertaiped in,Feu, to; the L.Madderburn, holden: by him in Feu of Col. 
"dinghamchro h Wedderhurns Rebellion year and day, whereby the Liferentof 
theſe [, "hs fall to, Jeb. $tygrt, and conſequently tothe Donatar of the ſaid Jobs 
"Stuart; Lifer pt,as.a Caſuality,acereſceing 10 the Superiorzand conſequently com- 
.log under his Liferent, andſo pertaining: to. the! Donatar. The ſaid Superior, 
and the ſaid; Donatar recoyers, Necreet,! Reducing)and Annulling the ſaid L. of 
'Wedderburn bis Fen of the ſaids Lands, upon the 4& ok, Parl:ament,tor not pays 
'ment of the, Feu=dyty 3 , which Decreet being. deſired, to beReduced at the [n- 
Nanceof, the. L.. Weglderbxrn upgn this Reaſongthatno ſuch Sentence could been 
ought, nor go ſuch AGipn. purſued, at the lnſtance.of Fobr Start, becaulc the 
Jame was only competent, by.vertuc'obthe Alledged 'Kight. of Superiority of the 
IpdsLands | nd it,was of verity, that before:that-Purſuit,:he ceaſed to be his 
upcrior, op ue uh rey ey all his\&ight «f the Superiority long be- 
2re that Purſyit, in, His <Afajeſtzes hands, to.remain with the King perpetually 
3n all.time to.come, and;ſp,thar Pyrſuit. being an Accident;befalling to the$u- 
perior, and he not being Superior, the Decreet Recovered by him, ought to 
fall ; And the King's Thelayrer and Advocat,Cpmpeared, and concurred with 
the Purſuer, and Inſiſted pn this Reaſon : And the Defender Alledging,'that 
this Reaſon was,not Competent ,to the Party, and the King had no Intereſt to 
Purſue or Coacur, becauſe the King Purſued not this Cayfe Paincipally, and 
It could nct be ſuſtained by the Concourſe of his Officers ; Attour theKing had 
'a Benefit by * Redudion of the Fey, forthereby the Property of the Lands 
did belong to him, by Johy Starts Refignations whereas if the Feu ſtod, 
and the Decreet Keducing the ſame ſhould fall, the Kir g would get nothing 
Þut the Fen-gut y allenarly, which Alledgance was Repelled, and the King's 
concourl: Faſtained, ai ar Found Releyant, to Reducethat Decreet, 
obtained by the Superior, after he was denuded of his Superiority, in favours of 
of the Kg: as 3 Fg Ang zhe Defender further AMedgin t this Decxect 
Id not be Reduced, albeit John Styart were SITY A it was Recovei- 
ed atthe Inſtance of the DNonatar tg Jekn Stxarts Liferent, to whom this Caſy- 
ality of his Vaſſalls Liferent fel}, and which accreſcedto the Donatar, whohad 
obtained Declarator upon that Liferent of the Vaſlals, upon a Purſuit moved 
at his ance therefore, before Joby Strarts Relignation of the Superiority, 
Tothar the | WS d competent Ation to Purſue that Agion for anoul- 
Hng of the Vaſaly Fey, ficklike as the Superiors {If might have done belore 
e Reſignation 3 for his Liferent being Gifted and Declared before the Re- 
ſignatiqnzit gave cheDangtar the lamng Right,a if the Superior had Gy 
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*Adtions agaitiſt the Vaſſal, to take away his Property; neither whe it'Refpeted, 
that the Donatar reſtried the Sentence to have effe&t only 'Futitig the Vaiſals 
Lifetime, ſcivg the I eu could not fall upon that Reaſon, of not-padytment'of the 
Feu-duty for that ſpace, and thereafter revive agin,' the Chiiſe being per- 
'perual, arid "might be only urged by him, who'was capable to bruik the 
Property, as the Donatar was not, who having, by vertue of the' Righr' of Life 
rent, good' Rzght to the Maills and Duties of the' Lands, 'or ts Rediove the Pol- 


ſ{e{fors therefrom,could hot conveniently ſeek'this Declarator bf nullity, toen- 


dure, duting his Right only, as he retrinſhedit, ſemgrhe mighrattam'to theref- 

fett of that, by vertue of his ſaid Right, by which he had the ſole Power of the 
'Landy/and the whole Commodities thereof, during that ſpacez*atd' k 
well' Compatible to-ſeek the tull Profits of the-Lands, *as'he Hat Gbnhe, By Re- 
covering of Sentences thetefore, and allo to ſeck the Feu'to be annul}ed; for riot 
payment of the Feu- Duties, which Feu-Duties theRebel could ner Pays Feing 
excluded from the Lands, by the Donatars Fight, and which Wete loineffeh, 
rather lyable to be payed by the Donaters ſelf, who'either'might'recover Pp(- 
ſcfion of the Lands by Law, or it the -Rebel did Poffefs, tnight Ceniptiſethe 
Property therefore, Anditherefore the Zords Forind, 'chat the Duif#tar coutd 
not in Law ſeek any ſuch AQon of Nullitie, for #bi datyr &Commpetit Iainariums 
remedium ex Jure as here, non-recurritur ad extraordinarium. vr; \CA dota 
&- Nicol'on, Alter, Stuart & Craig. Gibſon Clerk. Vid..July #4. £652, Ride, in 
the laſt Part of that Deciſion. 


Gilhagie 'contra Wairdrop, February 9, 169k. i 4; | | 
{Ne Githagie, for Dcbt owing by umquhile ..., © Pajrdrapy habing 
() obtained Decreet againſt roy: 1 on, as lawfully Charged ro enter 
Her to him, ard having Atreſted the Maills and Dues of his -Lands rheye- 
fore, and having obtarried Sentence to wake the {ame furth-coming, 'and atfo 
having Compriſed the ſaids Lands fto the Jaid Son, 4s Charged to-Enter Heir 
to his (ſaid Farher, whowas Debitor, and thereupon, being Infeft;the Tennent, 
who were Decerned to make the Maills forth-comitig, Suſpend ; that they 
were diſtreffed therefore by the Creditor, and alfo by the Son, wha Compear- 
ing, aimed the Mails, asdue tohim,who was Infeft in the Lands by Hafp arid 
Stapplezas Heir to his Gb0d-fir,and not to his Father, likeas he Renonnced to, 
be Heir to his Father atid the Creditor opponitig, bis Sentence; Compriſing, 
and Infefttnthy; -which Kt Alledged could not be ken away this way:withont 
Reduction,ſting hiRenunc 610 betfeii might well _hinderPerſonalExecoridh, 
'but could net Ray any Real Execution. The Lorgs Found the Sbons'Alledgante 
Relevant, that he Retitinced to be * r9 hen,a00 that heyjias Intbfe 

. QC 


his Fat 
me in this, Placegby Wayios Shfpen. 
fin to Reducey Eh Renagf, 


as Heir to his G60d: fit, and receive 
fion, and Double Poynditig, Withoiit hece 


atlon to be " Helt, was Foutid fulgjne to [tay all. Execution! 6bth -3M-: 
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ſonal and Real,againſt the Son, for all things which he bruiked, and pertained 
to him otherways than as from his Father, ſeing it was never Alledged by the 


Creditor, that ever the Father was Infeft in the Lands Compriſed. Scot Clerk; 
Vid, Decem, 12, 1635. Rowan, and the Caſes there. ; 


| Caſſinbro contra Irvin, February 11. 1624. 

Ne Caſſinbro a Flaming Purſues Captain Irvin, for payment of 5co pound 

() Flamiſh, conform to his Bond granted to him thereupon in anno 1624, 
and whereupon Purſuit was intented, in amo 1631, which ſenſyne lying over, 
was now again wakened, wherein the Defender Alledging the Bond was null, 
becauſe it wanted Witneſſes inſert therein; and the Purſuer Anſwering, that 
this Alledgance ought not to be received againſt a Bond made out of Scotland, 
and granted in favours of a Stranger, remaining in the Low-Countries, where 
ſuch Bonds are valid,albeit wanting Witneſles, Likeas he offered and referred to 
the Captains Oath, the verity ofthe Subſcription, to be his proper hand-writ, 
and alſo that he was Debitor of the Sum, the time when he Subſcribed the 
Bond;and theDefenderDuplyed, that that was not enough, unleſs he referred 
alſo to his Oath, that the Sum was yet reſtand owing unpayed. The Lord: 
Found, that they would not ſupply this nullity, Alledged againſt the Bond,viz, 
of wanting Witneſſes, except that as the Purſuer referred the verity of the Sub. 
ſcription,&Truth of theDebt,at the time of the making of theBond to hisOath; 
ſo alſo, that he referted,and that the Defender ſhould alſo therewithDepone by 
the ſame Oathyif the Sum was yet reſtand unpayed or not,and Found that the 
Defender oughtnot to be Compelled, to depone. upon the one, without con- 
1deration of his Declaration, which' he was Found he ought and might de- 
clare upon the other, viz. It it was yet reſting, owing, unpayed: In reſpe&that 
theLybel bears, that he was Debitor by his Bond in the Sum therein contain» 
ed, and that it was yet reſting owing unpayed, ſo that he ought to ſwear upon 
the whole Lybel conjun&ly, and not to divide the fame, in reſpe& of the Al- 
ledged Nullity ofthe Bond; and this was alſo Found, albeit the Bond was made 
in Fland rs, and to a Flaming, and not betwixt Scotswen. ARor. Mowat, 
Alter, Nicolſon. Gibſon Clerk. Fid. Feb. 14, 1633. Rankingand the Caſes there 
cited, Feb, g. 1631, Barrews. 


Drummond contra Captain Rollock, Fodeme die. | 
"LP Lady «Athol having borrowed 1000 merks from the Lady Burgh, 
dhe granted to her a Bond thereupon, with a Blank for inſerting the 
name of the Creditor,to whom it ſhonld have been payed. This Bond being Af- 
ligned by her, and delivered to one Alexander Drummond, who inſert his own 
name therein, and Charged the Lady «Athol, and Captain Rollock her Husband 
forthe ſame 5 who Suſpending, that the Bond wasBlank the time ot their Sub. 
(cription,and the Sum pertained tb the Lady Burgh, from whom they borrow- 
ed it, at the which time ſhe was clatl with a Husband, who yet lives,to whom 
the ſame muſt appertain,and in whoſe prejudice the Lady could not Aſſign the 
me, nor any other name could be infert therein, to prejudge his Right there- 
of, And the Charger Alledging, that the Lady and her Husband, by a volun- 
tar ſeparation tnade betwixt them,of their mutual conſent wereDivorced. Like- 
as the Husband, in reſpe& of that ſeparation, had given her a certain Sum of 
Money fother ſuſtentarion ; of the which Sum this Sum now Acclaimed is a 
part, arid ſo the Husbandcan have no Intereſt to claim any part of this Sum, 
eſpecially ſeing this Charger had furniſhed her for her Aliment, as much as 
would exhauſt a great part of this Sum; and the Husband compearing by his 
Procurator, concurred with the Suſpender, and' affiſted in the Reaſon with 
him: The Lords Suſpended the Charges taiſed by Drumwond upon his Bond, 
an 
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ind Found the ſamey and Sum therein contajned, to pertain to the ſaid Hugband, 
;nd that he bad Right thereto, and-that the Wife.could 'not make any Ri 
thereof, nor inſert. any.name in-the Bond tg the Husbands prejudice, the Mo- 
ney being acknowledged to be hersz and Found cthat- this voluntar ſeparatjs 
on betwixt Man and Wife, notdeing lawfully authorized by a, Legal and, Judis 
cial Sentence, ought not to be ſuſtained, nor alloweds and therefore Found, 
hat no Deed depending on, whereby any Montys were provided to her 
by ber Husband, ought to be efeQual, but was altogether null, when-eyer 
it was drawn in queſtion » And whereasit was Alledged by the Charger, that a 
great part .of. the. Money was applyed for the Wifes Alimentz They Found, 
that being condeſcended) andiawtully qualified, ought, to be allowed pro tan- 
t, to produce Execution to the Charger for the fanie. Actor, Start, Alter. 
Gibſon Clerk. Yid. 14 March 1534. —_—_— i 

La» Barns contra Jean Gwill, Fodem die. bY 
A Sentence obtained before the Commiſlar of Aberdene, holding the De- 
fender as confeſt, was Found null, becauſe it was given the time of the 
itting of Parliament yin which time it was Found, that no Judge could prq« 
ced in any part of the Kingdotn:; For the Parliament fitting, which was the Sn. 
pream Court and Convention of all the Eſtates,and Proclamation being made. to 
al theLiedges thereof, all the Liedges were thereby freed from appearing in 5ny 
other Judgment=place,and might in reaſon attend the Supream Court, and wait 
uprn. the Ordinances and Laws there to be made, . the extent of that Court bes 
ing univerſal, and reaching to all the SubjeQs ; neither was. it ReſpeRed, that 
buth the Parties were Women, whereby it was Alledged by the Charger,thai 
they had neither neceſſity toattend, nor was there probability that they troald 
atrd.at Parliament 3 For it was Found; that oy Judge ought then 40 fit; 
but that all Judgments and other Courts ſhould be filent; during the tjrhe of 
Parliament 3 Therefore they Reponed the Defender, who was Suſpender, to 
her Defences, as the Decreet were not giyen, to be proponed in the ſame place 
of Suſpenſion, without neceffity to put the Party ti any other new Purſuit 
tierefore, ARor, Oliphant, Alter. Heriot, Hay Clerk, 


DES ev contra , Feb, 13, 1634- IR PE 
I a Purſuit of Removing from a piece of Land, claimed by the Purſuer, . is 


7% 


Part and Pertinent of the Land wherein be, was Infeft ; wherein the Defeg= 
der Alledging, that it was Pertinent. of theſe Lands wherein he was Infeft? 
within ſuch particular bounds, ſpecially Deſigned in his Infeftment, withih the 
which Bounds and Marches the Land controverted lay, and was ever ſo bruik: 
ed by bim; Ahd the Purſuer Replying, that this piece .of Land Jay withjh þis 
Land wherein he was Infeft, and was ſeverally and diſtinc:ly known from the 
Excipients Lands : Likeas there was a Dyke which diſtinguiſhed the Purſders 
Lands from the Defenders 3 within which Dyke the Purſuers Lang, %nd this 
piece controverted lay on the one fide, and this Defenders Landon the,othet 
hide: Likeas alſo the Tennents of the Defenders Lands, | ho-poffeſt the Lands. 
controverted; payed to the Purſuers Predeceſſors Mall and Dutie for this 
Land now in queſtion divers years together, at the direQion and commang © 
the Defenders Predeceflor. This Reply being aUwitted to the Purſugrs Prog 
bation, at the Term affigned, Witneſles being produced to prove the, lame 5 
and it being queſtioned, if the diretion and command ought to. be proyen | 
Wicnefſes, as this Defender Alledged it ought not, to be,but only owghy to, be; 
proven by Writ, or Oath, The Lords Found, that this direRion of command 
was only probable by Writ, or Oath of Party, and that Wigela ought nod 
to be admitted, nor received, to prove the ſame, Gibſon Cler DI 
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704 The Decifions of the Lords of Seſſion, 1634. 
SN The Baillie of Melros contra Darling, Eodem die, 
e Darling being uy before the Baillie of the Regality of Mey, 
'® the inſtance of Fobs Iait and the Procurator-fiſca), for wounding of 
the ſaid Jobs Tait,to theeffuſion of his Blood 3 and the Fat of Blood and Blogg, 
wyte being referred to the Defenders Oath, *Andrew Darling being then py, 
ſent in Court, and refuſing to give his Oath thereupon, Decreet was given,, 
ainſt him, ConviRing him, and therefore Unlawing bim.in a particular Syn 
Þr Blood and Blood-wytez which Decreet being Suſpended on this Rea(g, 
that the ſame isa null Sentence, ſeing that the Party -is not in Law holden, 
Swear upon a Criminal FaR, -and the Judge ought not to put it to his Ot, 
but only ought to have tryed the ſame by an Aſhze, and neither by Oath, ng 
yet by Witneſſes; for Witneſſes might have been produced before the [nqu 
to inform them, but the Judge could not try it by Witneſſes and the my 
that the Judge could do in ſuch a caſe, was to Unlaw for Contumacy, and ng 
for the Fatt. The Lords ſuſtained the Decreet, notwithſtanding of this Rez. 
ſon, and Found, it might be tryed by the Parties Oath (or by Witneſle, 
ſome thought) ſeing the Party was perſonally preſent , and for refuſing tg 
ve his Oath, they Found the Sentence well given 3 for he was not purſue 
for Life or Member, to incur any Criminal Cenſure therefore, but only for; 
Pecunial Unlaw, which being to that end, might be tryed by his Oarh, andin 
Fa&s Clandeſtinly done in the night, or where there are few or none to qualife 
the ſame, tryal by the Parties Oath, with no reaſon ought to be refuſed, xi; 
uſually done before the Lords of Secret Council. Actor, Trotter. Alter: 
Vid, Penult Jennary 1622. Fohnftoun, & 24 July 1633. Dickſon ,, 


Orr contra Watſon, Feb, 15, 1634- 

Y ContraCt of Marriage betwixt Peter Orr and Elizabeth Watſon, JobnWa. 
B ſon Father tothe ſaid Elizabeth, 1s qbliged to pay a Sum 1n Tocher with 
her to the ſaid Peter Orr 3 Fanet Orr Daughter of this Marriage, being Execu- 
trix Confirmed to the ſaid Peter, Purfues the faid EliFabeth her own Mother, 
as Succeſſor to the ſaid John Watſon ber Father, poi7 contraFum debitum, to pay 
the ſaid Sum to the Purſuer ;, tor after the ContraQt of Marriage, the faid Job 
Watſon, who was obliged in the Tocher, having no Bairns but this Elizabeh 
Watſon, who was Dcfender, and other two Daughters who were begotten by 
him of a prior Marriage, whereof the one Compeared in this Proceſs, and ke- 
nounced to be Heir to her Father, and the other Daughter was dead, leaving 
ſome Bairns behind her, who were not Conveened to pay, but were Beggers, 
and had nothing by their Father,the ſaid John Watſon having Diſponed all his 
Means, Lands and Goods to this Daughter, begotten in the ſecond Marriage 
and ſhe being conveenedto pay ſolely, as Succe(lor to her Father, asfaid is, pr 
ContraGune debitum ; [t being queſtioned if ſhe could be craved to be Decerned 
#n ſolidume for the whole Debt, ſeing there were other two Siſters, who might 
be Co-hBredes, and who ought to be Decerned for their parts, and therefore 
thar this Defender could not be Decerned as lyable for the whole in ſolidum; 
for none could be conveened as Succeſfor poit ContraFum debitum, butſuch a 
perſon asmight totally repreſent the Defun&, and be Heir to him. And true 
It 1s, that the Defender Alledged, thac ſhe could not be Heir to him, but only 
one of three Heirs, there being three Daughters , as ſaid is: therefore (he 
could not be conveened as Succeſſor to her Father, to whom ſhe could not in 
Law totally ſucceed ; And albeit it were true,that ſhe were Infeft in all her Fa- 
thers Means, and that the other two Silters had nothing by their Pather, yet 
they ought to be Legally Conveened and Diſcuſſed, after which, Diſcuſſing, 
the Purſuer might uſe any other Remedy of Law,tomakethis Defender lyable 
aTione in rew, for Repeating of the umgubile Fathers Goods and Lands _ 

PTY Er, 


oa ww © &*>S + a wv G2.” SO EE NF WD 5 ee 57 


> £@£ 


F 


4 : « 4 , : _ " 

T he; Pecifions.of the Lords of Seffon;.- 163475 yos 
her, upon the Atof Dyyoury, or otherwiſe, as (he-beſt might, but not by thi 
Purfuit toi\canvetn her,as Succeſſor to: her Father #x/40xm, to whory ſhe 
pot-fucceed rotally, but as one of three: /This Alledgance was, Repelled,tor the 
Lords faſtained the Attion:againft her» ſoli4em forthe whole,Debr, albeit the . 
other two Jilkers-were not-conveened as Hcirs or Succeliprs;(and.yer they werg 
alſo. convened, as Heirs and'Succeſlorg in the ſame Procets),. ſeing.the one Si-- 
ſter Compeared:by her Procurator, and; Renounced 4a be Heir, jand the other” 
was poor , and bad nothing neither could the Defender qualifie, that the o+ 
ther two. Sifters had ſucceeded, or might have ſucceeded to any thing by the 
Fathers degeaſe's And this; Defender was not.conveened hoc nomine, as Heir, but. 
as ſhe who bad-aequired all her Fathers Lands and, Eſtate poſt cantraZum debi,. 


tum, ſo thatthere would never be any-;other. Heir-portioner, .who. might be 


conveened-as Heir or Succelur, Attor. Gibſon. Alter. Maxwel/. Cibjon-Clerk; 
Vid. 7 February, 1632. Hume, and what..is marked to be done/there betwixy 
E.. Lawers. and;; Dambas. upon the'.g9. of March 1637. whereto: Mr 4lexs 
ander Gibſon Clerk. P,uriuer there by the Kings Adyocat, Stuart & Nicolſon ele, 
der. Rents per Lermonth, Butnet,Gilmor,& Nicolſon younger;Vid. 21 March 1634: 


betwixt the ſame Parties, vis:0rr contra Matſon. 


| L, Monektoin contra Lo. Teſter, Bodem die. Pu E 
T* He Landsof being Diſponed by the Lord Teſter to umquhile Hay of 


 2J Monchkonn, tobe holden of him; who thereafter Setting them+in Feu ta 


5 $ab-V affal, eo be holden of Moncktoin, for paymentot a Feu-Duty, who is 
Infefr, and thereafterin Poſſeſſion, by vertue of this Feu: Thereafter Monck- 
toun Diſpones his Right of theſe Lands to another, from whom the fate is Ap-« 
pryſed,or for hisDebt Adjudged againſt the appearand Heir, 'being Charg- 
&d to enter Heir, and Renouncing : The Creditor, to whom the ſame is Adjudg- 
ed, and his Afſigney Charging the Lo. Teſter to enter him in Moncktouns place, 
who was his imwediat Vatlal, and who had Diſpuned his Right,” which wag- 
Adjudged, as ſaid is , whichthe Superior was Content to do, be gettinga years 
Dury of the Land. - And the Charger Alledging,. that he could. give no more 
for his Entry, but one years Feu-Duty, which was. payable by the Subs Vaſſal. 
to the Lo. T:ſfters immediat Yaſlal, ſeing by his Adjudication he. would get no 
more in time to come but only that Feu-Duty , and he ought to give no more 
than he would obtain hitnſelf, This Alledgance. was found Relevant, and the 
Lords Ordaihed the Superior to Enter this Party in place of his Vaſlal,he pays 
ing the Feu-Duty,which he would obtain from the Sub. Vaſlil, and Found, he 
ought to pay no more for his Entry 3 neither was, it reſpe&ed,whatthe Superi« 
or Alledgeds that he was not in Law holden to know that Sub-Fey, Set by his 
Vaſlal, being done without his conſent,and fo to his prejudice,eſpecially wheres 
as this Charger bad obtained allo the Subs Vaſlals Liferent, he being at the Horn 
year and day, where by he brutked the whole profix of the Land, or might 
bruik it, and fo had no prejudice to pay a. years profit ofthe Land to the Supes 
fior z Which Alledgance was. Repelled,  ſeingrthe Caſuality, of the Sub- Vallals 
Liferent could fall to none but to the Sub. Vaſlals immediat Superior, and nat ta 
bis Superiors Superior. Likess the Principal, Yaſla} Set the Feu to the Subs 
Vaſlal,at that rime when he might dq it by the Laws of the Realm,and at which 
time theSuperiars conſent was not in. Law requiſite thereto, Aﬀtor.Styart, Alters 
Nicolſon. Ho Clerk, Yid. 29 March 1636, Lo. Elphingftoun. 9 March 1639, 
L. Almond. | Fe 0. bs  Oadd s in 
| | Davidfon contra Fack, February 22, 1634. ;.. 5/7 : 5, 
Ne David/en conveened one Fack inDeundee,as Heir to his Father another 
Fack,who was one of che. Tutors to the ſaid Pprſger, to make pay ment 
of 600 pounds, 'intrometted with by the ſaid Tutor, with the Angualzeot ever. 
Uuuy ” knce, 
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fince,confortnto the faitumquhileTatorsDiſcharge,upon the receipt ofthe ſaid 
Sum from the Purſuers'Debitor, viz,” by*the ſpace of 25 years by-paſt, ſince the 
Date of the Diſcharges- Wherein the Defender Alledging, that hecould not/be 
Conveened' i# ſelidwm for the whole, *becauſe the Purſuer had two' Tutors pi- 
ven conjun@ly, likets'the Acquitrances were Subſcribed by theny both z And 
therefore le Alledged, he could only be lyable for his own part, and the other: 
Tutor ſhould be ſubje&'m- the other* half, ſpecially ſeing he was the Purſuers 
own Uncle, The Zords Found, that the Purſyer might Purſue any of the; Ty« 
cors 25 he pleaſed i» ſolid## for the whole Debt received ; For any of the Turots 
om.fion would make the Tutor lyable for all}, far more their-Jatromiſſion, 
withour neceffity ofDivifion; And inreſpeRt theDetenderthe time'vf his Farher 
(who was Tutor) his Intromiſfion, 'wasonly & Pupil of two years old, and 
that his Father died immediatly thereafter, and that his Fatherhad not theex-- 
erciſe- of the Office of Turtory, but one year only,tnd"that he could not beae- 
quaint that'his Father was Tutor, nor what Deed he had doneas Tutor, 'and 
that there was no Purſnit moved againſt him allthis time theſe 25 years by- 
paſt, but only within theſe'z or 3 years laſt by- paſt, Therefore rhe Lords Found, 
that he was not ſubje@& to the Purſiet in any Annualrent, ſor the Sum receiy= 
ed by his Father as Tutor,as ſaid is,, except-only tor.the Terms and ſpace ſince 
hewas Citedin this Aion, is, by the-ſpace of two or three years, but torno 
other Term or year preceeding; And therefore Aſſoilzied him. from all pre: 
ceeding Terms : And fo: this. Priviledge of Minority, or Privilegiatus, was 
Found confiderable againſt another Migorz Albeit this Cauſe has no Aﬀinity 
with priviledged Cauſes, tending only (as is requiſite in all Law) that Minors 
Moneys,received actually by their Tutors, ould not be keeped from the Mi- 
nors idly; - And that the miſchance of the Tutors Death ought not co prejudge 
him of the ordinary Benefic in Law of Tutor Compts , Bur the Geſſation mo» 
yed the Lords to Aſſoilzie from the bygone Annualrents, Actor, Alter, 
Rolleck, Gibſon Clerk, Yide February 24, 1627, Guthrie. Fuly 18, 1635, L; 
Edmiſtonn,: Fanuary 29; 1631, Hume and the Caſes there, 


H ame contra Humes, 'Maych 4.1634, 
iy Hume of Coldingknows Parſues Action of ReduQtion againſt the two 
.J Daughtets,the only Bairns alive-of gmqubile Alexander Earl of Hume,and 
againſt Lo, Down and Lo, Maitland their Husbands,tor Reducing of a Sentenc 
obtained by umquhile Fames Earl of Hame,the Detenders Brotherzby the which 
Sentence the Contra was Reduced, made betwixt the ſaic umquhile Alexander 
E of H#me & umquhile L,Co/dingknowsGoodfir to thisPuriuer,and alſo betwixt 
thePurſners ymquhileFather, whereby the Earldom of Hume wasT ailzied to his 
{aid Father and Goodfir, and their Heirs-Male, failing of the Heirs- male got- 
ten by the ſaid nmquhile L4H lexander Earl of Hume his own Body , And fo the 
Living of Colding knows was Tailzied to the ſaid umquhile Earl of Hume, fail- 
ing of Heits- Male ot their own Bodies: And both the Parties by this Contra& 
were obliged todo nothing to prejudge that Tailzie,or whereby their ſaids Suc- 
ceſſors ſhould not ſucceed to their ſaids Livings, except ſo far as concerned 2 
certain ſpecial Sum agreed upon,with the which it was permitted to the Parties 
hinc inde to burden theſe Lands reſpe&iv?, This Contra being defired to be 
Reduced ar the Inſtance of umquhile Alexander Earl of Hume, Party Contract, 
er,and he dying after Intention of the Aion, before Liri/conteſftation,and there- 
after the ſame Aion being Transferred in umquhile James Earl of Hume his 
Son, and his Tutors and Curators A#iu?, and inthis now Purſaer as Heir to 
his ſaid -unmiquhile Father,” who was Deceaſt ſince the Intenting'ot. the -princte 
pal Ation, and the ſame principal Cauſe being Wakned, and Infiſted on b& 
twixe the (aids Parties, atid atſo Walkned 2gainſt old Coldinghrow's, Goad & 
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tothis Purſuer, againſt which Goo '!fir the.ſaid principal Cauſe was, firſt Intent- 
ed. and who-was living the time of this Sentence Redudtve, which is now cra- 
yed ty be Reduced: the Reaſon whereupon the ſaid Contract was Reduced by 
that Sentence, was, becauſe the Contract contained a mutual Tatlzie, as ſaid is, 
with the torelaid expreſs Clauſe, That none of the Parties ſhould do any thing, 
25 ſad is, to-0thers prejudice therein; And (o that being the final Cauſe there- 
of, the (ailzie of any ot the Parties in fuifilling their part, and the Contraveen- 
iog thereot ought to Repone the other Patty againſt the Contract, anc put him 
in his own place againſt the ſame, whereupon he Sublumed, that Coldinghnows 
had fai'zi: d, and fince the ContraQt, had Sold all his Lands Irreceemably,and had 
contracted Debts,by the which all his Lands might be Compryſed, and fo had 
rendred h mſclf altogether unable to tulfil h.s part, which was the final Caule 
of the ContraR, This Reaſon in ablence of the Party, was Found Relevant 
and proven, and the Contract Recuced, and the Earl of Hume F eponed aga:nſt 
the ſame,which Decreet was now defi. ed to be Reduced, after the Death of the 
ſaid umquhileFemes Earl ot Hyme, the only Heir-Male of the ſaid karl Alexander, 
who wa> Contradter, as (aid is, and whereby the ccndition of the Contract be= 
gan to take effect in the perſon of this Purſuer , the Heir of the other Party 
Contracer: The Reaſon of which Recuttion was, that that fiiſt Reaſon of Re» 
duction was.not Relevant #» jure, for the one Paities tai'z.e in his part of the 
ContraQ,was nota Reaſoniy jure Relevant toRepone the other Party, and ſo 
to Diſſolve the Contra, there being no Iiritanc Clauſe therein, but only that 
the other Patty had in Law Action Competent againſt the other Party break- 
er, and his Hens, for Implement ct the ContraR;or tor Dammage and Intereſts 
ſpecially (eing that Mutual Tailzie made by Coldingknows ( againſt which ir 
was then fi:ſt Lybelled, he bad Contraveened by 4 ys or Selling the Lands, 
as ſaidis } was not the final Cauſe of the.ContraRt, as the Reaſon buire, theie 
being other Cauſcs by the ſaid Tailzie, viz, that the Earl of Hume made the 
ſidTailzic for preſervation of theHonour vi the Houſe of ##»e,and the antient 
Dignity and Eſtate thereof, and that ir thight remain with the Name of Hume, 
and for great Gratirudes done to the Earl, by the Earl of Dumbar, And albes 
it he had ſubj»yned alſo theſe Words (for the Catiſes under- written ) in the 
Words of the Contra, yet thatought' to be underſtood but as a fignification 
othisThanktulMind,and not that the othet Parties Tailzying ofHis Lands ſhould 
have been the only final Cauſe of the Earls making of the Tailzie, as the Rea» 
ſon bears; Which Reaſon being Conficered by the Lords , they Found the 
ſame Relevant, to Recuce the fi:ſt 'Senterice ReduRive, and Found, that 
the Lords themſelves were Judges Competent: to'Confider of the fiift 
Reaſon Recudtive , if it was then Relevant or nor, andit itwas proven or nor, 
by that Contra, that the Murual Tailzie was the final Cauſe of the making 
of the Tailzie by the Earl of Hameupon his part or not; And Found that they 
might Diſcuſs that Reaſon now in this Proceſs, if itwas Relevant and Proven, 
(as the Lords by this firſt Proceſs had Found the ſameR elevant & Prov<n)the 
finding whereot ( icing .1t.,was ſo Found and done in abſence of the Fa:ty De- 
fender | T he:Cords Foundto be no impediment in this ſecond Inſtance. but thar 
it might be Found otherwayes, it they ſhould find-Reaſon fo todo, albeir the 
fame Reaſon;did Confiſt z» jure 3 and whereby it might be thoughe, that thar 
-Judge which Found. once a; Reaſon (being #n jere,). Relevant,could not find 
it. again tobe Itelevant,albeit that ſame Contract being confidered then by the 
:Judge , .was Found to prove the Mutual Tai'zie to:be the final Cauſe , can- 
Dot now be-uſed to prove the contrary, ſeing the ſaid. Sentence, and Liti/con- 
teftatron-(o finding, cannor; hinder ro t.xamine and Try in the ſecond: Joſtance, 
if ut was well done theres And wh ch.the Zords Fouad they might and oughe 


Uunuu Az to 


708 The Deciſions ofthe Lords of Seffion, 1634. 

to do, without any Impuration to the Judge in the firſt Sentence, ſeing it wa 
given, (parte non comparentt,) in which Courſe of Proceſs in abſence of Defen+ 
ders, the Judges their Decreers are not ſo exaRly Examined, as when both par. 
ties Compeatsz And the Lords after mature Deliberation, having Confidereq 
o! this Reaſon, and the toreſaid firſt Reaſon in the firſt Inſtance, They Found 
that Reaſon no wayes to have been Relevant to haye Reduced the foreſaid Cone 
tract, and therefore they Reduced that Sentence ReduQtivez for they Found 
that the Contraveening of their part of the Contrat, by this Purſuers Father 
and Goodfir, who were Contracters on the one fide,(as the Reaſon bears) waz 
no cauſe to Repone the other Party to the Contract ; But the moſt that in 
Law might follow upon the doing of contrair Deeds to the Contract, was on- 
ly ro ſeek Implement thereot, or elſe Dammage and Intereſt tor not Implement, 
and no furthers, and that a mutual Contract being once pertected, could not be 
Diſſolved by a breach done by the one party,but only by conſent of both: And 
alſo they Found, that the foreſaid Contract, bearing, To be made for the Cault 
within mentioned, meaned not that theTailzie made by Coldingknow's was the fi. 
nalCauie,tor which the otherTailzie was made by theE,of Hume, Therefore they 
Reduced,as ſaid is, T his Decreet was given,the Defenders being abſent, for ater 
they had compeared & proponed ſome Defences.viz. Dilators, that the Reaſon 
of the Summons wasEiked, Altered,and Mended in Subſtantial Points, in reſpect 
whereof the Procurators for the'Detenders, viz, the Kings Advorat and $Sty- 
art Alledged, that they ought not to Anſwer, until they were of new Sum- 
moned, and which Alledgance was Kepelled, and a ſhort Day, viz, ten daye 
thereafter was Aﬀigned to them, to Anſwer to the Summons, and Reaſon a 
it was Mended, thereafter they paſt from their Compearance,and the Sentence 
was given, the Defenders not Compearing, Actor, Nicolſon & Craig, Alter, 
Gibſon Clerk, Vid, Fanuary 14 1631, Sharp. | 


Whitefeord contra L, Crachlaw, March 5, 1634, 

N a Double Poynding betwixt the Donatar of young Crachlaws Liferent- 

4 Eſcheat, and Crachlaws Creditors, which of them ſhould be Anſwered of 
a yearly Duty adebted. to the Rebel, wherein the Creditors claiming prefe- 
rence to the Donatar, becauſe the Donatar had given Bond at the time of the 
Acquiring of the Gitt to the Thefaurer, that the ſame ſhould nor be prejudicis 
al to the Rebels Creditors :., And the Donatar Anſwering, that that Bond can- 
not be extended in fayours of any Creditors, but to ſuch as were Creditors the 
time of the Gitr, and not in favoursof any Creditors, who had Acquired their 
Bonds fiace, The Lords Repelled the Alledgance proponed for theſe Credi- 
tors , ſeing theſe Bonds and Obligations were long after the date of the (aid 
Gift and general Declarator; tor they Found that ſuch Bonds, being ,as ſaid is, 
granted by Donatars to the King's Officers, ſhould only extend to Debts ow- 
ing to Creditors, before the purchaſing of the Gitt, and to no Debt contracts 
ed atterthe Gitt. Actor, Neilſon. Alter, Gibſon Clerk, 


Murray contra Lo, Blantyre, Eodem die. 

Y a Minut of Contract Subſcribed betwixt theſe Parties, the Lord Blantyre 
Sells theLands of Calderhal,&c,to Ronald Murray for aSum,and the Parties 
agree that a Contract be extended thereon, and if they fail , the Failzier to 
pay 2000 merks z Which Minut being defired'to be Regiſtrar, that Execus 
- tion might paſs thereon,” The Defender Alledged, that ſeing the Minut was ne- 
ver perfected, and that the ſame reſolved ina Failzie of 2000 Merks, and that 
the Party had no Intereſt by the nor perfecting thereof z Therefore he Alledg- 
ed, thatit could not be Zegiſtrat, ſeing it was fai#um impreſftabile,to gem 
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cecurity of the. Lands, which he had Soldfince to another, being certified chat 
this Purſuer had refuſed the Bargain, and he had neither deburſed Arles nor 
Money, ſo that nih:l illideerat, and he was inſtantly content to offer and (a- 
tisfie all his dammage and Intereſt, and which now ought to be received, ſcing 
the Minut was defired to be Regiſtrat , not for Extention, -bur for Executi- 
on , and this offer was competent againſt che Execution, The Lords Repel» 
led the Alledgance, and Found that the Adjection of the Penalty in the Mi- 
nut,reſolved not the Contract,ſo that the ſame was appointed to come in plate 
of the perfecting of the Minut z But notwithſtand.ng ot the ſaid Penalty, the 
fartiesmightalſo ſeek Implement of the Minut , and whole Articles thereof, 
befide and attour the ſaid Failziez And they Repelled the offer of the Inte- 
reſt in this place againſt the Regiſtration, without prejudice of the ſame to be 
received, and Diſcuſſed by way of Suſpenſion, Actor, Advocatus & Mowat, 
Alter, Stuart & 'Lermont, Hay Clerk, 
Black: contra L. Pitmedden, Eodem die. 
Ne Black having Compriſed ſome Lands,whereot Pitmedden was Heretor; 
and having Charged him as Superior,to receive him upon the Compril- 
ing, afier the Letters were found Orderly Proceeded, notwithſtanding of Pit- 
meddens Alledgance that be was Heretor, becaule his Heretable Right was Ac- 
quired from the L. Meldrwm, who was Heretor of the Lands, and was Debi- 
tor to Black in that Sum, for which the Compriſing was Deduced,and for which 
he had affeted the Land with ſome Diligence, before Pitmeddens Right was 
Acquired, ſo that Pirwedden remained Superior to the Compriſer,, but his 
Right of the Property was not ſufficient againſt che Compriſerz and Pitmedden 
Claiming a years Duty for Entring of the Compriſer, The Lords allowed tohim 


« 


Retention of a years Rent of the Land theretore, during which he Poſſeſt the+ 


Land, by vertue of his Heretable Right, albeit that Heretable Right was not: 


found ſufficient to exclude the Compriſerz after which Sentence Pitmedden. 


Suſpending again de novo, upon the A@.36.Parliamemt 5,Ja.3.W hereby it isPro-: 
vided,that the Superior may take the Lands Compriſed to himſelf, he ſatisfying 
the Compriſer of his Sum, and Expenſes, which he offered preſently to do, 
which he Alledged is the rather receivable from him, who had Acquired this 
Heretable Right, and was prejudged therein by this Compriſer, and which 
Compriſing being yet unexpired, asany other Creditor might Compriſe the Les: 
gal,& thereby R edeem the ſame,ſo with more equity ought he to be admitted to 
out-quite the Compriſing, that his own Right might convaleſce : And the Com. 
priſer Anſwering, that it was not time now to make-this Offer, becauſe he had 
allowed by the Lords Ordinance, a years Rent to be retained by. the Suſpend- 
er, in his own hands, to which he had no Right, and which he had Poſleſſed, 
for ſatisfaQtion of the years Duty acclaimed by him as Superior, for Entering of 
the Compriſer, which Allowance muſt” be equivalent, as if he had payed, and 
really delivered a Liquid Sum for that ears Entry, quo caſu if he had fo payed, 
the Suſpenders Offer could never have been thereafter received. And whereit 
ſaid, that the Suſpender, asCreditor, may do this,'as if the Legal were Com 
prifed, and Redeemed from the Compriſer (the Compriſing being yet un-ex+ 
pired): he Anſwers, that this Offer cannot bereſpeRed upon that pretence, nei- 
ther can it be admitted, except theLegal were Compriſed,atd Redemption uſed 
by vertue thereof, which not being done, he cannor' ſo ſimmarly evacuat the 
effet and force'of bis COTng, y, and againſt all Form, and Otder of Law, 
The Lords Repelled the Alledgance, and Found the Reaſon of Suſpenſion Rele, 
vant, and Found that the Suſpender paying the Principal Sum © the. Cothpri: 


fing, with the whole Aanualrents t ſenfine, and the Exp nles of the 
Compriſing, and the Charges thereot,That then the Compriſer ould Alli 
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bis Right to the Suſpenderz,and Found,that the allowing to the' Suſpenderg' 
years cp of the Land, the ſame being Poffeſt by him, was not alike, as if the 
Compriſer had aQually payed ayears Rent to him, and that he had receive4 
Real Payment thereof, and theretore that that allowance was no: cauſe why the 
Reaſon ſhould not been Found Relevant. Actor. Start, Alter. Baird, Hay Clerk, 


| contra L. Lag, ' March 8. 1534; | 

F* Here being Four Executors conjunaly Nominat y the Defun, and all 
the Four obtaining Licence frqm the Commiſſars,to purſuefor the Debt, 
albeit the Teſtament was-not Confirmeds one of the Four purſuing alone at 
his own Inſtance, without concourſe of the Reſt, and without inſerting of their 
Names in the Purſuit, for Regiſtration of a Bond of 100 pounds, made to the De. 
funt by the Defenderz it was Found, that one Executor of Four Nominat, 
C the Licence being granted toall the Four ) could not alone ſeek this Reyiltra, 
tion, except all the reſt ſhould either concur in the Purſuit, or elſe ſhould re. 
fuſe to Afliſt,and that they were excluded from theirOfficez even as mo Tutors 
being conjunRly Nominat, one of them could not Aftiſtthe PupillsPurſuit,withs 
out concourſe of the reſt,and ſuch like in Curators, whereot Two orThree were 
neceſſar\ zand were given ſire quibs non,&c,one of theſe could not Infiſt in aPur. 
ſuit, without concourſeof the reſt; forthe ſatisfying of this Executor, would 
not be an exoneration. to the Defender, at the hands of the reſt of the Execy. 

tors, Scot Clerk, | 


Charters contra eMyles, Eodem die. 
N anAdQiion moved before the Comiſlarof Breckin, where the Purſuit being re 
ferred to the Defenders Oath, and he Summoried to that effe&, at the which 
day of Compearance, The-Defender” producing the Zords Letters of Advocts 
tion, diſcharging the Commiſlar, and'the Purfucr inftantly producing Horning 
apainſt the Defender, whereby he debarred him to produce that 'Advocation, 
or to Compear in the Cauſe againſt the Defender; and whereupon the Coms 
miſſar proceeded, and Decerned in the Cauſe againſt the Defender, as debar. 
red with Hornings This Decreet being Suſpended, as done and pronounced 
ſpreto mandate: Fudicis, and fo is null , and the other maintaining the De 

as a'Sentence'ſtanding, and: alſo as lawfully given*againſt the Defender, now 
Suſpender, ſeing he was Debarred by Horning, 'and ſo could not uſe Adyocs 

tion, The &ords Found the'Decreet evil given, and thattheſame wasNull, ſei 
the Advocation/ was produced totheJudge, before theHorning was wy ov: 
and that the Judge ought not to have proceeded, the Advocation being pro- 
duced to' him before the Sentence, atid the Lords Reponed the Suſpender to 
all his Defences, and Ordained them to Diſpurt preſently in this place, upon the 
Principal Cauſe, as ifno Sentence were given. 'Atgr, Howat. Alter. Ruſh, . 
< | Smith contra Miber, Bodem die. , 4 
N an Advocation of a Purſuit mpyed before, an, Interior Judge, for ma 
king of Arreſted Goods farthcoming, becauſe the Arreftment; which was 
the Grour'd of that Purſuit, was execute by vertue of a Precept, [direaed by: 
Warrand of another Inferior Judge, and no Judge qught to proceed upon pare 
ſuit moved upon that Arreſtment, but that '« & only, by che Warrand ot 
whoſe Precept, the Arreſtment was ;laid on and.execut;.. This-Reaſon was 
Found Releyint; for the Lords Found no other Inferior Judgs ought to pros 
ceed upon ſuch Precepts, and AQiohs, which wes goly Iptenzed; upon theſe 


Grounds, but that Judge alone, who directed the, W and Precept taAt- 
ref; And was honghry the Lord; Thar if the Arreſiment had heew execor by 
vertue of Letters of Arreſtment direQed by theLorgs ofSeilion, that noloferiot 
Judge could. proceed in auy Adtion, tpmake thee Arreſted Goods furth-coa 
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ny. but 6839 the Lords 6f Seffion,altbeit forge wereof a-contrairOpinion,aned 
aſe of Arteftment by Warrand of the LordsLetters,whereuponithey thought 
#$Judge might proceet,us aGoodGrownd. ro'allAGtiyuns every; Wwherezbut this 
Phint was wg rg os ae te top 1 ak. 11 tobeReaſoned upotizby way. of 
Argument"*th this Caſt, here the' Aftion was moved upon ariArreſtmentyalis 
p02 by Wother Infettor” Judge ;'4rd&'the Caſe appears not alike; for. by the 
Arreftment made by the-Lbrds Letrersy all the Judges within the Revlm/tmaY 
firm to proceed,ſeing the Lords JuriſdiGion is Univerſal, over all the Kingdonty 
Ind if the Arreftment made by anytnfericr Judgey may be a Warrand to that 
Judge himſeF roproceed'thereon, farmore may/it Appear Reafonable, thathe 
may proceed pon the Warrand of the more Supreart-Judge;z for it isin effect 
a Powerto him fo to do, which is not alike among Inferior Judges themſelves, 
where their As are diftintt,and their; Jurizdictiong;notlloiverſal,& where, Par 
i parems non babet imperinm,j nenther: may he uſurp upon what pertains to his 
equal , even. as an [nterior Judge may proceed upon, an Obligation, although 
Regiltrat 4n-the Books of Seſhon. Gibſon Clerk. Vide March 22. £637, Finnity 
| - Sheriff of Gall:way contra E: of Caffils, March 11,1634, . : 1 
He Sheriff of Gal/oway being Infett by the' Abbor of Sawlſet in the Baillis 

| ary of certain Lands pertaining to the 4 bbor,'with Services and Depetts 
dencies cue” thereto, F utſues the Earl of Caffils and the Tennents of his Lands; 
whereot the Earl was Heretor, and likewiſe Baillie, tor payment of the ſaids 
Services, and doing of the ſame in all-time coming 2 and £ particulars craved 
by the Summons, were furn![hing of Shear Darges in Harveſt, and Tilling in 
Siwing time. ' ind | eading of Fuilzie, and [uch other Services , and which the 
Purſuer c1ved by this Puriu t, the Defender to be Decerned to do, to the Pir- 
ſuers other Lancs,per taining to him Heretably, not pertaining to theſe Baro» 
nies wheteot he was Baillie, but being Lanes of anorher nature, holden by the 
Putiuer of another Superior than the Abbot, and alfo he craved the paymeiit 
yearly for his ſaid Baillies Duty and Service of a cettain quantity of Oats a»# 
$:r aw,particularly Lybelled for each Plengh of the Defenders Lands, together with 
ſome Hens yearly ; The ground of which Purſuit was founded upon his Inteft> 
thent of the Bailliary, as ſaid is, with the Connexes and Services belonging theres. 
to, (for theſe were the words of his Right,and there was no ſpecial Duty infert 
therein) and in Fortification thereot, he offered to prove, that he had bee if 
uſe;and his Forbears, Baillies, ot rece'ving ot all theſe particular Services and Du+ 
tics tiom the Tennents of the ſaids Lands,theſe 5oyeats by-paſt : And the De- 
fender Alledging, that there was no Ground nor Reaſon to compel him, who 
was Hetieror, to co theſe Services to any Lands ourwith the Baronies, whertof 
the Purſuer was Conſtirute Baillie, and to go to any other of the Parſuers Lands, 
not being of theſe Baronies, neirherholden of that'Abbot,but of other Supeti- 
vis, and no ufe of the Tennents, how long ſoevet of doing the ſane, and pays 
ihg them to theſe Lands, whereto he-was no ways aſtricted, either in Law 6r 
in Reaſon,or by any Conſtitution, cither in Infettment or any other Writ, cont 
oblige theHeretor,the ſame being done by &withouthis knowledge or con(chit,. 
Ipectally his Infettment;not aftriting him to any ſuch'thing, - and the Phrſuers 
Right of Bailliry not proporting the ſame, and theſe Services and Duties bein# 
offering, and altogether dilagreeing trom Services due to Kirk-nmens Baillies: 
And as to the Oats, Straw; and Hens acclaimed, it were our of afl reaſon to al- 
low this Purſuit for the-ſame, as if Baillie Services could extend to ſuch predi- 
2] Duties, the fame being a part ot the-Dary and/Profit payed tor the Grobnd;' 
Which cat belong to none but the Maſter and Hereror of the. Grounl; or coſhch 
_ as has ſpecial Right babili mogo; to ſuck Diities our ofthe Landsztheſt. 
lledgances were Repelled,and the Aion Suſtained, both tor theſe Duties of | 
Uunus Corns, 
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Corns, Straw and Hens; 'to+be payed yearly to the Baillie,as Nuties and Sex; 


vices due fot.hisBailliary,andalſofor the ſpecial Darges acclaimed to be cone tg 
<& Purſuer in his Lands,: our of the Barany , in eſpe of the ſaid 40 or 59 


years Poſſeffion uninterrupted} albeit the Poſſeſſion was only trom the Ten 
) 


nents, andnot from the Heretor,nor of his Knowledge,which the Lords Foy: 
n6t neceſſar, and admitted the {aid Summons and Reply of Poſſeſſipn, to the 
Purſuers Probation, but Declared that they. would reſerve to themſelves, after 
Probation, to [Determine upon the ſpecial Services, and quantity of Cons 
andothers, which they would Decern to be payed in all time thereatter,for the 
faids Baillie Duties, as they ſhould find reaſonable. Actor, St#art, & Herior, Al. 
ter, Advocatus, Nicolſon'& _— Hay Clerk, Yid, Fuly 10 and 15, 162 F% 
Mceay, Fuly 22, 1634. Forreſter. Is 
Gib contra Miller, March 14, 1634. pi:-2166 
' Narew Gib having 'Matried Chriftian Hume,cheRelit of a prior Husband, 
y after they were Married , they not living .in concord together , and 
ftante matrimdnis , they make a Contra betwixt them, with conſent of the 
Bairns bf her prior Marriage and Friends; whereby it was conveened, that her 
Husband ſhould Repone, her. to all the Goods and Moneys, which he had-re, 
ceived by her Marriage,and. pertaining, to her, and that ſhe ſhould therefore R& 
nuace all part and Portion-otall Gear pertaining to him, which ſhe might clain 
by his Deceaſe,, thereafter the Wife dying, and her Teſtament being Confirm» 
ed, whereby her Bairns got all the Gear, pertaining to her, an on : by thele 
Bairns motion ) takes a Dative ad omiſſato the halt of the Goods, pertaining ts 
the Husband, not Confirmed in the Wifes Teſtament, and Purſues the (aid 
Husband therefore, who Defending himſelt with the ſaid Contra; and the 
Purſuer Anſwering, that it was a Writ againſt Law,done betwixe Husband and 
Wite, who.cannot Contract ſtante matrimonio, and theretore is null; tor others 
wayes all Women might be prejudged heavily, who might be induced topre- 
judge themſelves the time of cheir Marriage, it fuch Writs were permitted; 
The Lords not the leſs Suſtained the Exception, and Found the Contra law- 
ful, albeir done betwixt Man and Wife che time of their Marriage, becauſe it 
was ContratFas mutuus, containing therein a Donation Reciprocal and wiciſſ- 
#ndinarie, which is not prohibit in Law, and none could quarrel the Contrag, 
Except they would reflore that which was received by the Woman, and ren» 
der it back again to the Husbandy for it were Iniquity that the W ite ſhould pre- 
judge the Husband, by receiving from him , and not to render again whatw 
received, it any would have her tree of the ContraR;. for jura ſubveniunt Wo 
& deceptis, & non ledentibus & decipientibus : Likeas the Woman after the 
Contract compeared Judicially, and Ratified the ſame, and died never quarrel» 
ling, nor Revocking the ſame before her Deceaſe , In reſpe& whereot the Lords 
Found the Contra& ſufficient and lawful, as ſaid is, ARor, Hepburn, Alter, 
Nairn, Gibſon Clerk. Fid. February 11, 1634. Drummond. Func 17+ 1631, 
Chapman, February 2.1632, Bartilms. ul 


| Fohnſton contra 1rwin, Eodem die, 

te 95ameres) as Aﬀigney made by 1Irwiz of Braes,to an Obligation of 1400 

Merks, adebted to him by another 1:win, Purſuing for Delivery of the 
ſame; the Maker of the Bond contorm to his Ticket, granting the receipt there» 
of from the'Cedent, and obliging him to redeliver the ſame z And the faidDe- 
bitor Alledging the Affignation to be null, becauſe albeit it was Subſcribed 
by two'Nottars, yet the ſame was not done vince 42s, as is necefiar, buton- 
ly by one Notrar before two Witneſſes to his Subſcription ,, and by another 
Nottar before other two Witneſſes to his Subſcription, and fo is not grep 
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i the AR of Parliament, being a Mattet of Importance t And it being An- 
fwered, that the Act of Parliament requires not, that there ſhall be four Wit- 
nefles preſent to the Subſcription of each one of the two Notears, and that 
Writs Subſcribed by two Nottars before two Witneſles, to each one of their 
Subſcriptions are null; but Negativ? Declares Writs which are not Subſcribed 
by two Nottars before four Witneſſes to benall, and which is done to eſchew 
falſhood : This Reply was not Diſcuſſed, but the Allegiance was Repelled, be. 
cauſe the Cedent concurred with the Aiſigney,and aſſiſted the Purſuicr, Which 
the Lords Found Supplyed any defet Alledged in that Afſignation,Y74d. March 
20-1633, Craig contra Cow. 


Brown contra Thomſon, March 15,1634, _ + | 
Argaret Brown being Married upon one Thomſon her Husband, who dis 
ed within the year after their Marriage, ſhe Purſues the Heir of her ſaid 
Husband for Repetition of her Tocher, viz, 2500 Merks, which by his Diſ- 
charge he had granted was payed to him z And the Defender Alledging, that 
the Diſcharge could not burthen the Heir, becauſe it was Subſcribed , 4 the 
Defun& on his Death-bed, and ſo could not prejudge the Heir z And the Pur- 
ſuer Replying in fortification of the Diſcharge, that the Sum was really nume- 
rat and received by the Defun4t, The Defender Duplyed, -that the Enumera- 
tion was Eluſory, for inſtantly after a form of Enumeration was made to the 
DetunR, he being then on his Death-bed,he immediatly rendred back again the 
Sum co the Payer of the ſame: And the Purſuer Replying, that albeit he had 
given it back again, yet the Diſcharge muſt bind his Heir, ſeing the Sum be« 
ng once givento him, and ſo being beſide him as a moveable Sum, if he hadgi- 
yen the ſame to any other, it was lawful for him ſo to do, and the doing there- 
of could not have prejudged the Purluer to have repeated the Tocher DiC- 
charged , even fo the giving of the Sums to the Purſuer} Liberats not the Heir 
of the burden of the Diſcharge, which makes him lyable tor the Defunds re= 
ceipt of the Tocher, in reſpe& of the Law, which provides Repetition, where 
the Parties lives not year and day, there being no Bairn procreat betwixt them: 
The Lords Found,in reſpect of the Diſcharge and real Payment, albeit the Diſl- 
charge was made on Death-bgd,” and alſo albeit the Money was inſtantlyrede« 
livered , that the Heir of the Detunct was lyable to pay again the halt of the 
Sum Diſcharged and no more, for they Found that the Detunct by way of Te- 
ſtament or Legacy might leave his own part, which is Teſtable, to the Purſuer, 
and ſo by the like conſequence, that the giving of the Tocher back again was 
efectual, in reſpect of the Diſcharge, granting receipt to make the Defender 
lyable for the half, as his Legacy, which ſtruck upon his own part, and ſo did 
iffect the half and therefore Decerned the Defender to pay to the Purſuer the 
balf of the Sum contained in the Diſcharge, Actor, Alter, Gibſon, Scot 
Clerk, Yid, Fuly 23: 1634, Maxwel and the Caſes there, 


Dowglaſs contra Bothwel, «March 18. 1634, TORT, | 

T% deceaſt Lord Whittinghame having a Penſion of 100 pound to be pay= 
ed out of the Blench-duties of the Erection of Hoh-rood:- houſe, umquhile 

Mr. Francis Bothwel being Tutor to Fobn now Lo, Holy- rood-houſe,gives a Bond 
tothe ſaid Lo, hittinghame, for payment of that Duty of the Cropt 1624, at 
Mytinmaſe, the ſaid year, and dies before the Term of payment 3, which O< 
bligation Whittinghame Aſſignsto —Dowyglaſs his Servant, who Purſuesthe 
Heirs and Executors of umquhile Mr, Francis, for pay ment 5 who Alledging; 
that the Lo.Whittinghameafter this Bond, was in uſe diverſe years thereafter, to. 
receive payment from the ſaid Job», now Lord Holy-rood-bouſe, of the ſaid 
®cnfion 3 Likeas he had granted payment by three ſeveral Diſcharges, of three 
| X xxx years 
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years payment thereof, for three years together 3 90d which of Law muſt pre» 
fume payment of all preceeding Terms, and conſequently mult liberat [24 
this Bond, The Lords Found the Exception Relevanc, to liberat the Excipjent 
from this Bond ; albeit the Purſuer Replyed, that this preſumption ought no; 
toliberat from that year, whereof the Party Creditor had provided himſelfof a 
ſafficient' Security by the Bond, in which caſe the preſumption ceaſes; and the 
payment made thereafter by another Party than by him, who was obliged by 
this Bond,cannot liberat him, who was obliged by the Bond, being a diſtin Par. 
ty. Which Reply was not reſpetted,by reaſon that the Bond was granted by the 
Tutor to him, who thereafter had made the payment excepted on,and alſo that 
it was ſo long layen over, never craved till now, AQor. Craig, Alter, 

Gibſon Clerk.. Vid, 17 Feb. 1631. Williamſon, and the Caſes there, 


Watſon contra Orr, March 21. 1634. 
N this Cauſe, whereof mention is made 15 Feb, 1634. It being there Alledg- 
ed, that the one Siſter Conveened as Succeſſor, could not alone be ound 
lyablein the whole Debt Acclaimed, becauſe the other two Siſters bad every 
one of them received from the Patherin Money, ſatisfaQion of as much near 
equivalent to the Land,wherein the Defender was Infeft, ſo that of reafon they 
ought proportionally to bear their part of the burden. This Alledgance was 
Repelled, feing the payment of Moneys by the Father to his Daughter, in his 
own lifetime, was no Relevant caule i» Jare, whereupon any ground of At 
on might be moved by the Creditor againſt them, for thereby they could not 
be repute Succeſlors, as this Defender, againſt whom, as ſucceeding to her Fa- 
thers Heretage poſt contra7um debitum, he had in Law ard PraQtick a compe- 
tent ARion boc nomine, which wasnot competent againſt the others,and there- 
fore the Attion was ſuſtained in ſoliduw againſt her z but the Lords reſerved 
to her Action of Relief againſt the other Siſters upon that Ground, for the ſa 
tisfaRion received by them from their Father proportionally, as accords ofthe 
Law. Item, It being thereafter Alledged by the Defender, that ſhe could not 
be Conveened as Succeſlor ti#tulo lucrativo to her Father, becauſe (he was lnfeft 
in the Lands Libelled, whereto ſhe was Alledged to have ſucceeded ex cauſe 6- 
eroſa, tor the time of the acquiring thereof ſhe was Widow,and was twice Mar- 
ried before the ſame, whereby it was lawful andprobable,that ſhe did fo ac- 
quire the Heretable Kight of the Land from her Father, for Cauſes onerous; 
and thereby it appeared that ſhe acquired not the ſame upon any favour flows 
ingfrom her Father z Likeas che Diſpoſition made to her, and whereupon the 
Intefement proceeded, bears, To be done for Canſes onerous, viz' for Sums of Mo- 
mey really payed, and confeſt to be received from her. And it being Replyed, 
that the Narration contained in the Diſpoſition, cannot make the ſame to ceaſe 
tobe a meer Donation, except the Defender will otherways lawfully inſtru 
the real payment of the Moneys therefore, eſpecially where this Confeſſion is 
emitted betwixt Father and Daughter, to the prejudice of an anterior Creditor, 
eſpecially ſcing the ſame is done after the Purſuer had recovered Sentence as 
gainſt the Defender, and her Father alſo, for ProduRion and Delivery of the 
ſaid Contra to her, by the which Contra ſhe was conſtitute the Purſuers 
Debitor, wherethrough it may appear,that the Diſpoſition truly is but a Do- 
nation, what-ever the conception of the words,and Tenor thereof otherways 
proports. This —_—_— was Found Relevant, notwithſtanding of the An» 
{wer, which wasRepelled;for the Diſpoſition of the foreſaid Tenor,was Found 
ſufficient toEleid thatGround, whereby the Defender wasConveened asSucceſs 
ſor titulo Iucrativo,ſeing it bore to be donefor Sums of Money received ; And 
the Lords Found it not neceſſary to prove the payment of the Sums otherways 
than by the Writit ſelf, and by her own Oath upon the verity — _ 
ou 
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round it not neceſfary that fhe ſhould prove ir otherways: and yer nevertheleſs 
the Lords Found, that they would rake the Declaration of the Nottars, Sub- 
{cribers of the Diſpofition, and of the Witneffes mfert therein (without ſivear- 
ing, and taking their Oarhs thereon.) anent the verity of the ſaid payment, and 
whe they know therein which Dectararion un-fworn, they woul@ take bn 
preſence of the Defender, and before that ſhe ſhould Depone thereon,and gras 
&d Letterstothe Parſuer to ſummon them for that effeft. AQtor, Nicolſon & zb+ 
ſom, Alter. Stuart & Mowat. Gibſon Clerk, Vid. 15 Feb. 1634. betwixt $3 
Parties. 20 Decemb. 1638. L. Renton. 23 Feb. 1637. L. Kinnaber. 12 Febs 
1622, Young contra Denniiton, and the Caſes there. 


Maxwell contra Murray and Wright, Eodemxs die, 

Ne Ker of Redpeth having Diſponed his Lands Heretably tq his Son, and 
Q to bis Wife in ConjunG-fee, reſerving an Annualrent of 5900 merks year« 
ly, to be payed forth of any part thereof, to himſelf during his lifetime and 
the ſaids Lands,withall Right the ſaid Ker of Redpeth bad thereof, being there- 
after Compriſed by Alexander Maxwell for Debt, and he being conform there- 
to Infeft in the Lands, and another,viz. Murray, Son to the L. Blackbaro+ 
», having Compriſed the faids Lands, and the ſaid Debitors Right, asthe faid 
Alexander Maxwel! had done, and before Alexanders Compriſipg, but not being 
Infeft in the Lands, it was queſtioned betwixt theſe Compriſers, which of them 
had Right to be an{wered of the ſaid Annualrent, reſerved tothe common De- 
bitor, in the foreſaid Infeftment of Fee, whereto the Compriſer, wha was In- 
feft, claimed to be preferred to the other not Infeft, albeit he had Compriſed 
before him,ſeing he Alledged,that the reſervation of the Annualrent to the Di- 
ſponer, could not be bruiked but by Infeftment z for the Diſponer therein þe- 
hoved to be repute, as if he never had been Denuded of the Fee ofthe Land pro 


#anto, but remained, notwithſtanding of the Fee given to the Son, as if he had 


not been Denuded, but that he retained the Infefrment thereof, although it was 
Retrinſhed toa Liferent, and could not be bruiked but by vertue of Ms prior 
Infeftment,with which it was Conſolidat, asan uſufruc cauſal, and not formal; 
which is conſtitute by a naked Liferent, diſtin& and ſeparat from the Propetty. 
And the other Party contending onthe contrair, that he needed no Seafin : The 
Lords preferred the prior Compriſer, albeit not Infeft, to the poſterior, albeit [ne 
feft, and albeit both the Compriſings were of the Lands, and of the Debitors 
Right, and not of the Liferent of the Annualrent ppecifice, which was not ſpe- 
cially Compriſed by any of the Parties, but under the general Clauſe, as ſaid 
is 3 for they Found the fame might have been ſpecific> Com 


riſed, and the 
Right thereof good to the Compriſer, without neceffity of a Sea 


: nz evenasthe 
itor might have Diſponed the ſame validly, without Seafin, to the Receiy- 


er; Forthe ſaid Liferent was diſtin from the Property,and was not inherent 
in the Property, he being Denuded of the Property, by giving of the Fee, and 
retaining nothing but a Liferent of the Annualrent, during his liferime, which 
nevermade the Fee thereof to revive to him, conform to his prior Right; for 
then it could not have expired with his death, but he might have Diſponed it 


'to another, to be effeRual tothe Receiver after hisdeath, which could no 


t 
done; therefore the Alledgance was Diſcuſſed, as faid is. ARor. Atuocatus, A 
ter, Nicol(on, Gibſon-Clerk, Vid. diem ſequentem, Wright, 

Wright contra Lawder, March 22, 1634. __ 
Jus Wright being Iafelt Heretably in ſome Tenements in Lawder, by Dif- 
J ppſition of Ker of Redpeth, Parſues a Removing 3 and the Defen- 
ders Alledging a prior Diſpoſition of his Lifexent OE May Aba aah- 
out Sealm, by vertne whereof one of the Defenders was in Poſſeſſion. Lord; 
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Preferred the prior Diſpoſition without Seaſin, where it was clothed with Poſ. 
ſeffion, albeit there was not a Liferent in the Diſponers perſon, diſtin from 
the Property, bur that he was then Fiar 4 neither was it reſpetted, what the 
Purſuer Alledged, that the Defenders Diſpoſition of the Liferent made to him, ' 
was not clothed with Poſſeſſion, before the Purſuers acquiring of the Here. 
table Right, as heReplyed it ought to be, ſeing both the Parties Rights were 
made within thir two or three years laſt bypalt, and the prior Right acquired, 
and being now clothed with Poſſeſſion the time of this Purſuit, was ſuſtained 
without Seafin, as ſaid isz But the Diſpoſition of the Liferent not clothed with 
Poſſeſſion, albeit prior, was Kepelled, becaule the Seaſin and this Purſuit gaye 
preference to the ſame, even as if there had been two Diſpoſitions made, the 
prior laſt intimat, or not intimat at all, would have been poſtponed to the ſe. 
cond Diſpoſition firſt intimat. Afor. Stwart. Alter, Vid. diem preceden- 
tem, Maxwel/, 


Ryng contra E: Dumfermling, Eodem die. 

Ohn Rynd Purſuing the E, of Dumfermlirg for Sums, as the price of Mer- 
chant Wares furniſhed to him and his Lady, conform to his Subſctibed 
Compt ; and ſundry of the particulars of the Compt wanting the conſent and 
direQion of the Detenders Curators, being then and yet Minor, and fo Alledg- 
edto be null. The Alledgance was Kepelled, and the Attion ſuſtained, in re- 
ſpeRt the whole Compr was Subſcribed by the Minor, and the greateſt part of 
the Articles had the approbation of his Curators : Likeas the Purſuer was his 
ordinar Merchant, who was in uſeto furniſh him in all times preceeding, Scot 
Clerk, | 


L. Hart-wood- myres contra Turnbul, Eodem die, 
A Submiſſion being made betwit thir Parties to Arbitrators, anent either of 
their Rights tothe Lands of Philiphaugh and Hadden. The Judges De- 

cerned Twrnbul to Diſpone to Hart- wood-myres, with conſent of Turnbal his Son, 
his Right of the ſaidgLands Heretably, and Hart- wood-myres to pay therefore 
to Tirnbul 70co merks 3 whereupon Taxrabsl being Charged, he Suſpends,that 
the Decreet is Null, being ultra vires compromiſe, ſeing he had ſubmitted all his 
Right, that he had to the Lands, and took no Burthen for his Son, ſo that the 
Judges had no Powerto Decern him to Diſpone, with conſent of his Son, but 
his own Right only. The Lords Found this Reaſon no ways ſufficient, but ſu- 
ſtained the Decreet, ſeing it was a baſe Fee, which the Son had Acquired 
from the Father, which Right comingto the Arbitrators Knowledge, after the 
Submiſſion, they ſhew'd to the Suſpender, that they behoved to Decern him to 
obtain his Sons conſent, to that Diſpoſition of the Land, without which he 
could not have a perfect Right, whereunto the Suſpender acquieſced, and was 
content therewith z and which the Charger offered to prove by the Declarati- 
on of the Arbitrators, the Lords ſuſtained the ſame to be ſo proven : For they 
Found it unjuſt, that the Heretable Right ofthe Lands ſhould ſubſiſt in the Sons 
Perſons and that the Father ſhould receive from the Charger, as the Decreet 
Arbitral appointed, 7000 Merks,which wasreput to be a competent price for the 
Full Right ofthe Lands.It being thereafter Alledged, that the Charger had paſt 
from the ſaid Decreet, in ſo far as fincethe date thereof, he had of new again, 
ſubmitted his Right of theſe Lands tothe Arbitrators, whereby, he could never 
cloth himſelf with that Sentence, nor return thereto. This Alledgance was Ke- 
pelled, ſeing nothing had followed upon the New Submiſſion , nor no Sen- 
' tence given thereon for the Lords Found, that the Submillion being expired, 
' and nothing done thereon, and the Charger never expreſly Renourtting h's 
former Deereet in the Submiſſion, he was not thereby prejudged hoes ſaid 

entence 
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Sentence, but the ſame ſtood in its own force, and ſothe Decreet was ſuſtained, 
and Found not {tra wires. Ator. Strart. Alter, GibJon Clerk, 


Othiltrie contra Miller, Eodem die. | | 

Donatar to a Baſtards Gift of Single Eſcheat, Purſuing for payment of a 

Sum owing to the Baſtard, by Hetetable Bond; The Lords Found this 
Heretable Bond fell under the Giftof Single-Eſcheat, and that it needed notto 
be conferred by Preſentation, there being no Seaſin, nor by no other manner of 
Gift, Itemr, a Bon4 of 100 pounds, Subſcribed by one Nottar only, was ſuſtain» 
ed, becauſe it exceeded not that Sumz and the Lords Interpreted Matters of Im- 


portance, which requires two Nottars, to exceed that Sum, and not theſe which 
extends thereto, and no more. Scot Clerk. | 


Glasford contra Dawling, Eodem die. | | 

Ne Glasford Clerk of Leith, married upon one Dawling, gives out 1000 
() Merks upon an Heretable obligation, To Himſelf and to his Wife,and tothe 
longeſt liver of them twoin Liferent,and to the Heirs of the Wife after her deceaſe: The 
Wife beingdeceaſt,and the Debitor Suſpending upon DeublePoynding,againſt 
the Huſband, on the one Part, and Robert Pawling Brother Son, and Heir to 
the Wife, on the other Part,and they being both heard anent their Ripht tothe 
ſaid Sumz Th. Lords Foundgthat the Huſbind had the only Right to the ſaidSum, 
and that the ſame pertained to him Herctably, and not to the Heir of the Wife, 
becauſe the Lords reipetted the Bond of the Tenor fore'aid, 2s Donatio fafa 5 
viro #xo0ri, and fo that it was Revockable, likeas he had Revocked the ſame; 
and therefore the Deſtination of payment appointed to the Wites Heirs by the 
Bond, could not take effe&t againſt the Husbands will, Revocking the ſame: 
neither was it reſpeRted,what the Heir ofthe Wife Alledged, that the Revoca- 
tion was made after the Wifes deceaſe, and ſo was not done. Debito tempore poi 
jus acquiſitum Heredi, who could not be prejudged of that Benefit of the Obli- 
pation, by that Revocation done after the Wifes deceaſc,and after the Heir be- 
came clothed with the Right, whereof he could not be prejudged, but by a 
Decd done by himſelt;for theWitfe & the Husband once agreeing upon the choiſe 
ofan Heir, to whom they had provided by Conſent the Fee of that Money 
neither could they, far lc(s one ot them alone without the other,alter that choiſe 
which they had made, and much lefs could the alteration be made againſt the 
Will of the Heir, after the deceaſe gt the Wife, whodiedin that Will, which 
Alledgance was Repelled, Actor. Alier. Nielſon, Scot Clerk, 


Dumbar contra Provoſt of Elgin, «March 26. 1634. 

Ne Dumbar Purſuing the Provoſt of Elgin, for. payment of a Debt ow- 
ing tohim by his Debitor, who was Rebel, and for not taking 
ot Which R<be), he had Charged the Defender, as is uſual in ſuch Caſes, and 
for not doing whereof he had Purſued the Magiſtrats, who Alledging, that 
ſeing the Rebel, who was Debitor, was dead before the lntenting of this Ati- 
on, Therefore, that no Proceſs can be granted againſt them, while the Dccreee 
were firſt Transferred in ſome to repreſent hims ThisAlledgance was Repelled, 
and the AQtion ſuſtained, without neceſſity of Transferring in the Perſon. of 
any to repreſent the Principal Debitor,. ſeing the Heirs and Executorsto Re- 
preſent him, were called in this Purſuit, for their Intereſts, which the Zords 

Found enough, and ſo ſuſtained the Agion. Gibſon Clerk. by 

| La. Dumfermling contra E: Dumfermling, Marth 27. 1634. 

He Lady Du-fermling.Purſuing the Earl her Son; and his Curators, for 
payment ot her Terce Duties of his Lands, whereto ſhe: was Kenned,in 
Conſideration of certain Defalcations, which the Defenders Curators defired to 
be taken off the Terce, The Lords having heard the Parties upon the ſaids Dle- 
XKxXXX 3 falcations,' 
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falcations, there being a Defalcation Alledged, that the umquhile Earl, Hyfz 
band to the Lady, had burdened the Land, whereof the Lady was Conjung. 
far, with a Penſion of pounds yearly to be taken out thereof : And al. 
beit by the Warrandice contained in the Ladies Infeftment of ConjunR-fie, her 
umquhile Spoule had obliged bim, and bis Heirs, to Warrand the Landsto her, 
from all Rights, &#c. whereby the Heir ſtands obliged to Warrand the Conjung. 
fie Lands, that they could not be Burdened wich the ſaid Pe nfion, yet ſeingthe 
ſame was a Real Right, affeting theſe Lands to the Penſioner, the ſaid Pen- 
Goner has recourſe to other Lands pertaining to the Earl, whereof the Lady has 
no Conjun&»fie Right,which other Lands being (o afte&ed with the ſaid Real 
Right of Pcnfion, and fo a Burden thereupon, behoved in Law to Defalk {@ 
much of the Terce of the Lands acclaimed by the Purſuer, This Alledgance way 
Repelled, and the ſaid Penſion found to beno Burden, ſo to affeR the Landy, 
as that thereby the Ladies Terce ſhould be Defalked, in any part for the ſame; 
Items, the Lady being provided by her umquhile Husband, to the Right of ſome 
Teinds, with Warrandicealſo, and there being an Impoſfition of a Burden for 
the Miniſters Stipend, laid on upon theſe Teinds yearly, more then ſhe was Sub. 
jet to, by the Right made to her by her Husband, and according to the Lay, 
and procedure by the General Commiſſion, now ſuperveening fince the makin 
ofher Right, and ſhe craving the Heir to Warrand the faids Teinds, from that 
Burden. The Lords Found, notwithſtanding of the Clauſe obligator of Way- 
randice, contained in her Right, that ſhe had no Aion of Warrandice there 
fore, and that the Heir was not holden to Warrand from any ſupervenient Lay, 
which was a publick Law, which could not {trike againſt Parties, to draw them 
toWarrand from Fafts Impreſtable Alſo Defalcation being craved for the Third 
Part of the Fee, payed by the Defender to the Chamberlain, who intrometted 
with the Third, and the Earls two Part promiſcuouſly,there being no Separati- 
on, nor DiſtinQion, whereby the one was known from the other, for ſhe re- 
ceiving payment of the Third, the Earl Alledged, that ſhe ought to allow to 
him,who in-gathered the fame,feing ſhe could not have reteived the ſame, if ſhe 
had had the managing thereof her ſelf, without expenſes,Charges,and furniſbing 
to her Servants, who ſhould ColleR the ſame. This Alledgance and Defalcati- 
on wasrefuſed, and no Allowance given to the Chamberlain for his Fie, which 
might diminiſh any Part of the Ladies full Third. Ator. Stuart, Advocatus & 
Nicolſon. Hay Clerk, Yid. July 28, 1635. La. Cardros, March 10. 1636, La, 
Dumpace. 
Richardſon contra Maxwefl, June 18. 1634. 
' A Gres Richardſon having obtained Decrect againſt Waxwel of Frier-corſe, 
A before theCommiſſar of Dumfries, mo him to relieve the ſaid 
mes Richardſon of the Sum of 80 ponnds,which ſhe had payed as Cautioner 
Maxwells $on, of the which Cautionry, and Sum, he had promiſed to Relieve 
her; and allo Decerning him to pay to her the Sum of Fourty pound for Meat 
and Drink, Furniſhed by her tothe Defenders felf: and the verity of both which 
Articles was referred to the Defenders Oath, and in penam contumacie & it 
ſupplementurs, the Purſuers Oath was taken upon the Libel, whereupon Sen- 
tence was' Pronounced, which being Suſpended, becauſe it was given, 4n0n 
Fudice, the matter being Civil, and albeit referred to Oath, whereby the 
Commiſſar might appear to be competent Judge, yet ſeing the Subje& exceed- 
ed 40 pound, and fo is above the InjunRions given to Commiſlars, where-- 
by they have only Power in Civil Matters, where the ſame are referred to the 
Parties Oath, if the Sum exceeded not 40 pound, and 2bove that Sum they 
cannot proceed, albeit rejerred to Oath, The Lords Found not this ReafonRe- 
levant, to Suſpend the Decreet, but Suſtained | the ſame tho it was 
in 
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inaMatter of 80 pounds; for Ordinarily the [Lords Found, That the' Ecclelia- 
tical Judge may proceed 10-Civit Matters, referred roDath, extending "gl8s 
ſach 


Supplicant, Fxne 21. 1634- 
His Day a Supplication was given in to the Lords, by Tv" 
Proporting, that he was Prebendar of of the which Pre- 
bandry the Lands of were Holden, and ef which Lands he. was Here- 
tor, ſo that he could not grant a Precept by himſelf to himſelf, to take Seafin of 
theſe Lands, and therefore craved a Warrand to the Dire&or of the Chancels 
ary, to give out Precept and Charges to the Sheri of the Shire, to give him 
Seafin of theſe Lands, This Supplication was granted: for it was conlidered by 
the Lords, that no Perſon could have Prejudice thereby, and that it was alſa 
needleſly craved by the Supplicantz for he being Heretor of that Land, which 
held ofa Prebendar, of a Xirk Benefice,viz, The Priory of Creif, and he be»: 
ing alſo Prebendar himſelf, during his Lifetime of that Prebendry, whereby 
be became for his Lifetime Superior to himſelf of theſe Lands, he might as Pre«: 
bendar Infeft Himſelf as Heretor, by his Precept Dire as Prebendar, for be 
had two Relations : and this was of old done by the Earl of Bothwef, who 
being Prior of Coldinghaw, and Heretor of Lands holden of the ſaid Priory, 
Directed Precepts, as Prior, to Infeft himſelf as Hexstor, and the ſame was 
Found lawful, and Suſtained 3 But like the Form deſired by this Sup 
plication rather, whereby there was no ſuch Confuſion as is in Propertics and 
Superiorities, where the Supertorities are alſo Heretable, quo caſ# the Property 
xccreſcing to any whois Heretable Superior,there isno neceſſity of a.new Seafing 
ſing the Seafin of the Superiority, will carry withit the Property, where there 
is no other Proprietorz but it is not ſo in theſe Benefices conferred upon Pete 
lons, Temporally provided for their Lifetime, where their Provifions may 
ive them Right to the Fruits of all belonging to their Benefices during their 
[ſerine but will give them no longer Right to any Lands, or other thingshold- 
en of that Benefice, without anew Right lawfully Acquired and Eſtabliſhed in 
their Perſon. 


contra Hamilton, Eodem die« : 

Ertain Furniſhers purſuing Sir James Hamilton for the Price of certain 
(* Furniſhing,really and neceſſarily made by them to his Lady, Bairos and 
Family in his abſence, by the ſpace of two years, or thereby, js. a Baxter fgt 
Bread, and a Fleſher for Fleſh, and a Cordiner for Shoes and Pantons; Likeas. 
they all offered to prove, that before thir years purſued for, they were all in uſe, 
to Furniſh in that ſame manner, to his Lady, Bairns and Family, divers pres 
ceeding years, for which they were well ſatisfied ; as alſo a part of thisſame., 
Furniſhing, now acclaimed, was made by, them fince ,Sir J4wes his coming ro- 
Scotland, and the ſaid Sir James was Partger, and cated of the fajd Bread 318. 
Xxxx4 Fleſhes 
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Fleſkes in his Houſe, with his Lady, for the ſpace of Three or Four Mongjþs, 
of the ſpace acclaimed, ay and while he Diverted from his Lady, and purſyed 
Divorcement ( fince which time they purſued not-for furniſhing ſenſine made) 
And the ſaid Sir Jawes-Excepting, that he was not Law obliged to Pay the 
ſaid furniſhing tothem, albeit it had never been ſo neceſſar;becauſe before his 
ing out of the Countrey,heappointed a yearly Proviſionto be given to his Lady, 
for furniſhing her ſelf, her Bairns, Servants, and whole Family, Anſwerable to 
his Eſtate and hers, in all Neceſfar and uſeful things, and which was according. 
ly payed to her by his Servants, who had direQionto pay the ſame, and where. 
upon Acquittances were yearly received from her ; ſo that the Purſuers hayj 
no Direction, or Watrrand from him,or any by his Power, to make the furniſh. 
ing, he ought not to be Lyable therefore. The Lords Found the Exception 
Relevant, for the Lords Found, that the Defender having given to his Lady 
als ſufficient a quantity of Money yearly, during each year Lybelled, x; 
might conveniently ſuffice for maintenance of his Lady, Bairns and Family, he 
was not Lyable to pay theſe Furniſhers, except he had given DireQion to them, 
or Command to do it, ot that he had known that they had Furniſhed her, and 
alſo had known that they were not payed therefore by her; for they having 
no Warrand from the Husband, what they did without the ſame, they did it ſap 
periculo ; Neither was it needful to have been intimat to them, that the Hug. 
band had appointed Maintenance yearly to his Wite, whereby they might haye 
looked and provided for their own Security ( as it was Replyed by them nor 
were they everDiſcharged to furniſh, which the Lords did not reſpett, ſeing 
they had no Warrand to furniſh from him, and it was not neceſlar to them 
to farniſh ; for nothing could have compelled them thereto, albeit the Hul- 
band might have been Compelled to Aliment his Family, which being doneby 
him, he was no further bound in Law and ſo the Action for the Danger of the 
Preparative was not ſuſtained, for otherwiſe Wifes,or Servants might bring on 
many bygone years furniſhings upon their Huſbands and Maſters, to their over- 
throw, if they ſhould thereby [atervert the Moneys allowed by the Huſband, 
for Suſtentation of his Houſe, applying the ſame to any other unlawful uſe, and 
bring the neceſfar furniſhing of his Houſe back again upon him; ſo that furniſh« 
ers ought only to Rely upon theSecurity of payment to be made by theſe, by 
whoſe Warrand they do the ſame, and with whom they make their Bargains, 
or elſe to take payment in hand. ARtor, Cunningham. Alter. Nicolſon & Stuart, 
Hay Clerk. Yid, November 27, 1624+ a Baxter 1n Leith contra Mckeſor, 


L. Renton contra La. Aiton and L.of Blackadey her Spouſe, Fune 25: 1634- 
N a Spuilzic of Teinds founded upon a Right made by John Stzart of Cold- 
ingham, and Francis Stuart L. Moriitoun, and Robert Douglas to the Pur- 
ſuer of the ſame Teinds, at the time of the making of which Right the Purſuer 
gave a Bond tothe faids Perſons Authors of his Right, that he ſhould never 
exaQ more for theſe Teinds, now acclaimed from the Lady Azton,but only 100 
pound yearly, which Bond is Regiſtrat in the Books of Council, and made 
publick g and upon which Bond the Lady 4iton Defender propones this Excep- 
tion, that ſhe could not be found to have committed Spuilzie, which Excep- 
tion the Lords Found Relevant,and ſuſtained it to Elide the Spuilziez notwith- 
ſtanding that the Purſuer Keplyed, that this Bond containing the foreſaid 
Clauſe could not Defend her, the ſaid Clauſe being conceived in favours of a 
Third Party, who was neither preſent the time of the Parties TranſaQting there- 
on, ſhe notbeing a Party, nor knowing any thing of the Bargain, and do- 
ing nothing upon it, nor being accepted by her, nor by none in her Name, and 
ſo behoved to be Improfitable to her, being ſtipulatio alteri faa, which is not 
Profitable in Law ; Likeas thereafter all the Parties Authors of the faid o po- 
| | tion 
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fition, and Kecervers of the Bond, cortaining the ſaid Clauſe, had Diſcharged 

the ſame, and all the whole Heads thereof, to the Purſuer, except the L. Mori- 
ſton, whereby the ſame became extin, as if it had never been tmade, ſeing ſhe 

was not Contratter, which Reply was Repelled, for the Lords Fourid ztharſeing - 
the aid Bond was Regiſtrat, and fo made publict, the fame cold tot there- 

after validly be Diſcharged without the Confent, #nd expreſs Deed of. 
that Perſon, in whofe favours the Clauſe was conceived, likeas the whole Per- 
ſons to whom the ſame was made, and who Difponed the Teinds to the Pur- 
ſaer had not all Diſcharged the fame z For if it might have been validly Dif- 
charped without confent of the Third Perfon, (as t was not Found ) yer all 
their conſents behoved co have been given theretoz and feing Moriftons con- 
kent was not adhibied, who furvived long after the Difcharge, and which is 
now Impoſſible to be had, he being now deceaſed, therefore the Diſcharge 
wasnot reſpetted, to derogat to the faid Third Petlon. ARor. Stuart & Nicot- 


for, Alter. Advocatus & Belſhes, Gibſon Clerk, Vid. Jatmary 1.5. 1633. Shanks, 
,nd the Cafes there cited. 


Bruce contra Durie, June 26, 1634s | 
Ne Durie of Craigluskart having Infeft his ſecond Wite, called Margatet 
Bruce, in ſome Lands in Liferent after his deceaſe, by a publick K rght 
confirmed, in the which Lands he had long before Irifcft his Son, begotten of 
a prior Marriage in Fee; by a baſe Right, reſerving his own Liferent-Atter the 
Huſbands deceaſe at.the next Term, the Relict purſues the Tennents for the 
Mails and Duties of the Land, the Son Comparing, and by vertne of his Pri- 
or Kight claiming preference 3 The Lords Repelled this Alledgance, andpre- 
ferred the Relidt, whoſe Right being publick, and the Sons Right being but 
baſe , albeit prior, yet not being clothed with Poſſeſſion, nor no Deed one, 
nor no Diligence to apprehend Poffeſfion,it was not Fourid to be of Force, to 
hinder the effe& of the poſtertor pubhck Right, granted by the Huſband tothe 
Wife, for her Lifetent and fuftemation ; albeit the Son Alledged, That he 
could not havedone Difigence to get Poſſefion, before his Fathers deceaſe, who 
was Liferenter, who died bur at the Term Immediatly before this Purſuit, in 
which Purſuit, he now tnmouſſy Compeared, to claime the benefit of his Righe; 
which was not Reſpefted, but Repeltled. Ador, Bruce. Alter. Bs 
Clerk. Yid. Faly 1. 1634. betwixt the ſame Parties. 


Keith contra Innes, Eodem die, 
" Debitor being obliged 10 pay a Sum to his Creditor, at the Ferm 
contained in the Bond, and in caſe of Failzie, to his Son named m- the 
Bond, and the Father, who was Principal Creditor, liviag diverſe years after 
the Term of payment, and receiving the Annualzent ofthe Sumy and thereafter 
dying, never making any Alteration by Teſtament, or any otherwiſe; cort- 
ceming that Sum , to give or provide the Right thereot otherwite to' afy 
other, after whoſe deceaſe the Son fubſtitut charges the Debitor to pay the 
Sum, who Suſpendingy that (eing the Principal Creditor Hved diverſe yearsaf- 
ter the Term of payment, theretore the Clauſe of Subſtiration, whereby pay- 
ment was obliged to be madeto the Sony in cafe of the Fathers deccate,. had not 
taken effef 3, And conſequently the Sum pertained to the Defunds bieits or Ex 
ecutors, and ought to-be.Confirmed in Teſtament,and the Son could nor chux 
therefore, This Reaſon was nov ſuſtained, ipecially teivg the {ame wits prov 
ne by 0p Debitor, and there was. neither. avy Heip or Executor of rhe Dis- 
ns, or any of the DefunQs Creditors, whe Compeared: to clainm rhav Side; 
and Propone the fame,ſothat it was not; Competent-to the Debitbr toextult 
him from payments and ſeivg the _ » albeit he lived after the Term, nez 
TT, vir 
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ver changed his Will, therefore the fubſti:ute Perſon was Found to: have Right? 
-as ſaid is, Hay Clerk. id. 15. June 1630. Thomſon, 
Lo, os 9 contra E, of Queensberry, Eodem die, 

N a Double Poynding betwixt thele Parties, wherein the Earl producing a 

J Seafin tor his Right: The Lord Fohnſtoun Alledged the ſame to benull; 
becanſe .it bore in the Nottars Subſcription, to be Written aliena many 

and it Deſigned not by whom it was Written, conform to the AR ot Parlia. 
ment 1593 at leaſt the Uſer thereot ſhould yer Defign the ſame, ſeing he wan- 
ted the Means of Improbation, all the Parties therein,and all the Witneſſes be« 
ing dead and the Nottar, 2*, He Alledged it was null, becauſe the toreſaid Not- 
rar was neyer, Admitted Notrtar, contorm to the Act of Parliament 1563, a- 
nent Admiſſions of Nottars, which provides 1nſtruments, given out by Nottars 
not Admitted, to be null; and this Inſtrument is ſo, except the Party will qua- 
life that he was Admitted conform to that Act : Both theſe Alledgances were 
Repelled, for it was Found unneceſſary to Deſign a Writer ot a Seafin,and that 
Seafins came not under the Ac of Parliament 1593, for theſe Writs are not 
Writs made by Parties, as that At of Parliament means, but it is the AR of 
the Notrar, and not of the Party: And asto thelecond, The Zords Found, that 
the Party needed nor in this Juigment to offer to prove, that the. Notrar wa 
Admitced contorm to the AR ot Parliament, but reſerved to the Proponet tg 
Purſue that Nullity by way oft Action thereupon,as accorcs ot the Law; So theſe 
two. Alledgances were Found Novelties to be proponed, and it they were re 
ceived, might produce'inall Cauſes great delay, and troubleto Parties, which 
were againſt reaſon to Suſtain. Actor, Advocatys Regis & Nicolſon, Alter, dhe 
art & Cunninghame. Scot Clerk. 


Durie contra Bruce, Fuly 1. 1634, 

N thisPurſuit mentionzd before upon the 26 ofFuxe 1634,for Mails and Du: 
ties of the Lands of Badrig, at the 7nſtance of Margaret Bruce, Relictof 
'amquhile George Durie, who was Inteft therein in Litcrent by her ſaid um- 
quhile Husband, holden of the ay yn. and Fames Dvurie Son to the ſaid um- 
quhile George ofaprior Marriage, Compearing and Alledging, that ſhe had no 
Right thereto, but he ought to be anſwered of the Duties of the (aids Lands, 
becauſe the ſaid umquhile George his Father, long before the Purſuers Right; 
had Infett his umquhile Mother in Liferent, and umquhile Fohn Dwrie,cldeft 
Son procreat betwixt thera in Fee in theſe Lands, ro which Fohy he is Heir, 
reſervingalſo the Fathers Liferent, whereby he has the better Rightzand albeic 
it was but a baſe Inteftment, yet ſ(eing the Fathers Poſſeffion and the Vothers 
was continued, ſo long as they lived together, whoſe Literent is alſo Conſtitute 
by that ſame Intettment of Fee,their Poſſeſſion muſt be repute his : Likeas, 
this Purſuers Right is but a poor and naked Donation by the Husband to the 
ſecond Wite,having no preceeding neceſſary Cauſe, which might have produced 
thateffeRt; and albeit publick, yet being poſterior to his, & ſine cas[a, and ne- 
ver clad with Poſſeffion year and day, as is required by the A& of Parliament, 
Fa, 5- anno 1549, Therefore he ought to be preferred, This Alledgance was 
Repelled, and the Purſgers Righr,albeir poſterior,was preferred, ſeing the Huſ- 
band had provided her to no other Means whereby to live, he being obliged 
by her Contra& of Marriage, to as great Proviſion as the Avail of theſe Lands 
yearly extended to, which not being done, the Lords Suſtained this 1hfeftment, 
ſeing ſhe had nothing for her Proviſion but the ſame, And it was not TreſpeRed 
that her[nfettment had norelation of being made forlmplement of MrContraRt 
of Marriage, nor made no mention thereof. Aor, Bruce, Alter. Nicolſon. Hay 
Clerk, Yid, Func 26; 1634, betwixt the ſame parties, F#/y 12, he Sir 
- | Is ohls: ames 
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Pames Oliphants Creditors. Febrhary 14.1633, Charters, Fuly 17, 1635, Li 

, hal. | 
"_ Mr. Rob: Glendinning contra L, Barnbarroch, Eodem die, | 

Arnbarroch having ſold Swe Lands toGlendinning, which were holdenWard 

of the Laird ot Lawchop, which Alienation bore ſample Marr anon an pat» 
ticularly from all Wards, and to obtain Lauchops conſent: And the fai Glen- 
Jinning having obtained the Gitt of Recognition from Lauchop, and thereupon 
Declarator, thereatter Purſues Warrandice againſt Barnbarroch,who 4lledged 
that ſeing he was ſecured by the Acquiring of the Recognition to himſelf, all 
cauſe of Warrandice ceaſed, ſeing he ought alſo to have Intimat to the Detens 
der , and Required him to have Purchaſed the Superiors Conſent, before he 
rook the Recognition, which he would have done : And the Purſuer Anſwers 
ing, that it wasas tavourable to him to have taken the Gift of Recognition, as 
toa Stranger; Likeas the Detender was obliged, to purchaſe the Superiors cons» 
ſent betwixt and a day, which has expyred many years betore he Acquired this 
Right, The Lords Repelled the Exception, and Suſtained the Warrandice, but 
they retrinched the ſame to the Sums payed to the Superior by the Purſuer,for 
Acquiring of the ſaid Recognition, with the Expenſes madeby him ſince inPley; 
and proſecuting the ſame, and no turther, Acor, Alter, Gilzwor, Gibſon 
Clerk, Vid, March 8, 1632, Logan of Balvy. 


Hume contra Hame, Faly 3, 1634. '' 
Ne Hume Brother to Po/wart being Charged to, pay a Sum, contained in his 
() Bond Subſcribed with his hand, who Suſpending and Alledging, the Bond 
tobe null,becauſe there were no Witneſſes inſert in the body of the Bondgzand 
albeit the ſame was Subſcribed by two Witnefles, yet ſeing their Names were 
"not inſert in the Bond , nor no other Witneſſes Names ; therefore the (ame 
ought not to make Faith, in reſpe& of the Ac of Parliament 1579, which re- 
quires that the Wirnefſles be inſert in the Bond, The Lords Repelled this Rea- 
{on,and Suſtained the Bond, ſeing there were two Witneſſes Subſcribers of the 
Bond, which they Found alle good as if their Names had been inſert: And where 
this Decifion may appear to differ from that of theSheriffof Cavers, Noted here 
under, the ſame may be reconciled thns;that that of the Sheriff ofCawvers was in 
a Writ not Subſcribed by the Party, but by Nottars for him, in which caſe the 
Act of Parliament requires four Witneſſes Names to be ſpecially Defigned,and 
Inſert in the Writ, and this Writ is Subſcribed by the Parties own Hind, and 
the Act ſtricks not (o directlyon it, Actor, Gray, Alter, Craig, Gibſon Clerk; 
Yid. Fuly 8, 1623, Sheriff of Cavers, | 


Melvill contra Drummond, Eodem die, | 

ſi ber Taillor and George Melvill her ſecond Spouſe, Purſues Archibald Drum 
'" mond, Executor to umquhile Drummond her firſt Husband, fbr 
payment to her of a Sum of Money; left in Legacy to her by her Huſband, 
wherein the Lords Found, that albeit by the Law of England, where the Infeft- 
ment was made, which bore that Legacy, the Teſtator might leave Legacies of 
Heretable Sums, and that the Heir could not quarrel the ſame, bat that ſuch 
Legacies are effeRual ; and albeit the Heir was born in England, and ſo was 
Alledged behoved to be lubje to the Engliſh Laws, yet ſeing the Money left, 
was adebted in Scotland, and was a Sum which could not be Diſponed upon þ 


way of Teſtament, and ſo came not under Legacy, according to the Scotts 
Laws, therefore that the Reli&t had no Action to Purſue for the fame, by the 
Pradick and Lawsof this Realm; for bows tans mobilia quam immobilia regulantur 
Juxta Leges Regni & loci in qus bondea jacent, & ſta ſunt ; for this Le aCy Was 
in corpore individuo, of another nature than what was Teſtable in vonlent ww 
ing of a particular Heretable Bond. Ador. Stvart & Gray Alter: Nitol Jn 

; imor; 
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Gilmor, Gibfon Clerk. Vid. 9 Decemb, 1623. Col. Henderſon, and theother Cage, 
there noted, 27 Fuly 1633. Worlie: 


L. Zaxchop contra July 8. 1634- 

« Lanchop havingRight from theDonatar of _— avin B.of Galloway, 
'j Literent , after general Declarator, Purſues by ſpecial Declarator, the 
Inteomettors with the Duties of his Benefice,pertaining to him, of certain years, 
adebred to the ſaid umquhile Biſhops wherein the Horning being produced, 
whereon the Gift and arator proceeded, the Defender Alledged the 
Horning to be null, becauſe there interveened three years betwixt the Execy. 
tion of the Charge and the Denounciation 3 which Alledgance was Repelleg, 
and notwithſtanding thereofthe Horning found ſufficient, and well Execute, 
becauſe before the Denounciation, there preceeded an Intirationgmade to the 
umquhile Rebel, two days before he was Denounced 3 which Intimation pro, 
ported, that the Party, at whoſe inſtance the Horning was Execute, had ob. 
tained a Proteſtation before the Zords of Seffion, againſt a Suſpenſion of theſe 
Charges, purchaſt by the ſaid umquhile Biſhop, by the which Proteſtation 
Letters were ordered to be put to Execution, which being ſo intimat to the ſaid 
umquhile Biſhop by the Officer, the Lords Found the Officer might thereafter 
Denouncez and the Denounciation being made within two days after the ſaid 
Intimation, it was Found ſufficient, and that there needed no new Charge to 
have been given by the Meſſenger : for the Alledged length of time that inter- 
veened fince the ſaid firſt, Charge, as the Defender Alledged,ought to haye. 
been given before he could have been Denounced, and that the Intimation was 
not enough to warrand the Denounciations without a new Charge , elpeci- 
ally ſuch an Intimation upon two dayes allanerly before the Denoung- 
ation; 'Likeas they Alledged, that if any Jatimation might be ſuſtained, to 
ſupply the Charge, and ſuſtain the Horning z yet the ſame ought not to be 
upon ſo ſhort a ſpace as two daysgbut that there was requiſite as many daysto 
have interveened after the making of the [ntimation, before the Party could 
be Denounced, as was requiſite to the Charge, after the expiring whereof, De- 
nounciation might be made by the Letters of Horning, and Warrand thereof; 
ſo that if the Charge was requiſite to be given upon fix days, or moe or fewer, 
as the Warrand appointed, ſo the Intimation ought to have been made upon 
no fewer, before the Officer could lawtully Denounce : which Alledgance was 
Repelled, and the Homing with the Intimation made, as faid is, and the De 
nounciation following thereon were ſuſtained, Actor. Hamilton & Alter, 
Neilſon, Scot Clerk. 

Dam Margaret Preffton contra the Executors of her Son, Eodem die, 
Am Morgaret Preſton, Purſuing the Executors of umquhile Fobr Hepburs 
her Son, to warrand her from a Debt Decerned againſt her as Executnx 
to her umquhile Husband Sir Robert Hepburn, and whereof the ſaid umquhile 
Hepburn ſhould have relieved her ſaid Husband his Father; The Defen- 
ders Alledging, that the whole Goods of the Teſtament of the ſaid umquhile 
John was exhauſted,by Sentences obtained by other Creditors of the Defundts, 
againſt them. This Alledgance was Kepelled, and it was not Found ſufficient 
to liberat the Executors, that Sentences were obtained by other Creditors 4- 
gainſt them, for as much as would exhauſt the Invencar of the Teſtament, ex- 
cept alſo that payment had been made by the faids Executors to the Creditors, 
conform to their Decreets; for before payment the Executors could not beex- 
onered, and when this Purſuer had recovered Sentence, as the other Creditors 
havedone, the Executors might Conveen them, or Suſpendall their Senterices 
In which Procels the Creditors might Diſpute upon their preference, Ro 
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was not enough to pay them all, and then the Executors could not be further 
obliged,but /ecundum vires Inventarii, Acar, Stnets. Alter. Hay Clerk; 
Bruce contra Forbes, July 1 n, 1634. © 6 ON 
* A Fer an InterdiQion and Publication thereof,the perſon Interdifedbeing 
ſpecifict bound thereiri to Contra@ no Debt, nor do no Deed, &«. as 
the Style uſual in theſe Writs, &c, whereby he might be hure in his Goods 
and Gear, orother Moveables, and fo the Tenor thereof expreſly extending 
to his Moveables, as well as to his Heretables z the faid perſon Interdidtec 
having given a Bond of Money, and bemg Charged by the Creditor to' pay 
it, which being Suſpended upon a Reaſon founded upon the aid Interdicion 3: 
It was Found, that the Creditor might ſeek perſonal Execution by Horn- 
ing or Caption againſt the Debitor, and alſo might Poynd and Arreſt, and uſe 
all ordinar Execution againſt his Moveable Goods, but no Execution againſt 
bis Lands; nor Heretage 4 notwithſtanding that the Interdition was of the 
foreſaid Tenor per expreſſum, extending to Moveables, which the Tordi did 
not reſpe& 3 for they Found, that InterdiQtions could not be of larger extent, 
nor have any other force nor effe& than Inhibitions hath, which extends not 
to Moveables, but only to Heritage z albeit it might appear that the like reas: 
ſon is to ſuſtain Interdi&ions, ſo long as they ſtand, as well for preſervation 
of Moveables, as Heritage , for if there be reaſon for the one, 'the ſame may 
be for the other,eſpecially where it may be, that the Interdi&ed perſons Eſtate 
conſiſts moſt part in Moveables, or that he hath no Heritage atall. Aﬀor. - ; 
Alter. Hope. Gib/on Clerk. Yid. 22 January 1631. Hardie, 11 December 1624, 
Seaton, 15 March 1639. Brown. 7 July 1645. L. of Innerweick, 
Hay contra Gicht, Fodem die. PEE 4.7L 
Na Redu&on of a D=creet obtained by the L,Gicht,againſt one Hay hisTen= 
| nent, in his own Court, for payment of Farms confeſt reſting owing by- 
Hay, upon this Reaſon, becauſe the Tennent was never Cited and there was no 
Citation nor Execution extant to qualifie the ſame: In this P roceſs the Baillie, 
Pronouncer of the Decreet, and the Clerk thereto, and the Officer Executor 
of the Poynding Execute thereupon, being called, and being all deceaſed now 
lite pendente betore this Proceſs was Diſcult, whereby the Defenders Alledged, 
that the Proceſs ſhould ceaſe, while the fame were transferred in ſome perſon, to 
repreſent ther. This Alledgance was Repelled, and the Lords Found no ne- 
ceſſity of ſransferring,eſpecially ſeing nothing was concluded againſt the Judge, 
for wrong done, nor no Reaſon Libelled thereon,and that the Party oughtto, 
be anſwerable for the Warrand of his own Sentence eſpecially the Baron's (elf 
being the obtainer thereof, in his own Court, before hisown Gaillie, the Mem-. 
bers of the Court being of his own Creation. tem, The Defender offering to 
prove againſt the Reaſon of ReduQion, that the Defender in that Decreet,uis, 
theTennent,was Summoned to the giving thereof,and that he offered to prove 
« by Witneſſes, The Lords Found this Alledgance Relevant to ſuſtain the De-. 
freer, and that it was Relevant to be proven by Witneſſes, and that there was 
no necefiity to prove the ſame by Writs for inſuch Ads and Procedures before. 
Baron'Baillies, in Baron Courts, The Lords Found no neceſlity that there 
ſhould be any Citation extant in Writ, ſeing the Citations in ſuch Courts are 
frequently done by Verbal Dire&ion, and if it can be proven that the Ten-: 
nents be By ar” Gage iy af it is ſuſicient, Aﬀtor. qrootr 1 
Mowe. Aitcr, & Baird. Hey Clerk, id. 37 June 1624, Crawfurd, 
and the Caſes there, | J : | 
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Los Balwerinoch contra Lo, Jedburgh and Blior, Fol 12. 1834, - -;. i 
4 th Lo. Balmerinoch havingComprifed certain Lands from theLo. edbuigh, 
j and uſing the Order of Redemption, and ſecking Declarator thereott : 
Yyyy 3 againſt 
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againſt Gilbert Ekot, who had a preceeding Wodfet of theſe Landsz and the 
Defenderquarrelling the Order, becauſe at the Term, to which the Redemp. 
tion was uſed, he was ready, and Compeared with his Procurator, and offered 
aRenounciation, and wascontent to receive the Money, ſo that the Purſyer 
was in default himſelf, who would not deliver the Money, and receive the Re. 
nounciation z And where the Purſuer Keplyed,that the Renounciation offered 
by the Defender was not ſufficient,ſo that he couid not accept the ſame. He Dy. 
lyed, that the Purſuer ought to have preſented another Renounciationto the 
fender, ſuch as hedefired to have been perfeRed to the Purſuery, which the 
Defender was ready to haveSubſcribed, and to have then received his Money; 
which the Purſuer not doing, per ip/u#v ſfietit that the Redemption took not eþ 
feR, and conſequently the Order cannot be found lawfulzfor he ought to haye 
formed his own Security, which if the Defender had tefuſed to Subſcribe (bes 
ing lawful ) thenthe Defender might juſtly have been Foungd.to be in more, 
but chis not being ſo done,thisOrder cannot be ſuſtained, This Alledgance was 
Repelled, and the Order ſuſtained 3 for the Defenders Renounciation: offered 
by him was not ſufficient, neither was it Found neceflar,that the Purſuer ſhould 
have at the time of the Order, and at the Term of Kedemption, offered ſuch 
a Renunciation to the Defender, as he would have had to be Subſcribed 
him. /texv, in this ſame Proceſs, the Defender having alſo an Infeftment of An 
nualrent out of the ſame Lands, by and attour the ſaid Wodſet, which Annual 
rent was Redeemable by Payment of the Principal Sum, Eight days after any 
Term of Whitſunday, or Martinis, upon the premonition of Fourty Days 
preceeding 3 And the Purſuer having uſed the Order for Redemption of the 
ſame againſt that Term, whereto the Wodſet was craved to be Redeemed, 
and not to the Eight Day after the Term, as the Reverſion bore: This Order 
concerning the Annualrent, was not ſuſtaincd, ſeing the Defender was not 
Warned to come and receive his Money at the Eight Day after the Term al- 
beit the Purſuer Replyed, that that Clauſe was conceived in the Redeem» 
ers favours, and ſeing he had done more than he needed, by Warning him, and 
making his Money preceifly ready at the Term, that that Clauſe, which was 
conceived in his favours, ſhould not be converted to his prejudice 3 ſpecially 
where thereby the Defender has no prejudice, ſeing alſo he Compeared at the 
Term, to which he was Warned, and thereby cannot be excuſed bylgnorance, 
which Reply was Repelled, and therefore the Order was not ſuſtained for 
Redemption of the Annualrent. AQor. Stzart & Lermonth. Alter. Nicolſon 
& Scot, Hay Clerk. 


Sir James Oliphants Creditors, Fodem die, 

I a Double Poynding,which of Sir Femes's Creditors ſhould be an{weredof 

the Duties of theſe Lands, which were Appryſed by ſome, and who being 
publickly Infeft therein, craved therefore to be anſwered of the ſaids Duties 
of the Cropt 1632, which was then controverted z And on theother part P+ 
trick Oliphant, who craved to be preferred to Fohn Fairholm the Compryſer, 
becauſe long before hisCompryſing and Denunciation, he was Inteft inan Annu« 
alrgnr our of the ſaidsLands, for a principal Sum adebted to him by the ſakdcom- 
mon Debitor, which Inteftment proceeded upon a procuratory. granted bythe 
Debitorzfor takingInteftment,eitherto be holden of theGranter,or of theKing, 
the Debitors Snperior , and albeit he was Seized to be holden, only of t 
Granter, yet his Infeſtment was Regiſtrat in the Secretaries Regiſter, and ſo 
made publick betore F4airholm's Denunciationz As alſo the ſame was Confirmy 
ed by the King, before F&irholm's Compryfing was compleat , In the which 


Confirmation, the King Declared the faid Seafin ro be als ſufficient w__ 
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had been Infeft to be holden of the King'z And it being Anſwered: for the Cons, 
pryſer, that the Annualrenters Right was bale, and was not clad with” Poſſeſ- 
fon, neither could be clad with Poſſeſſion, ſeing the payment of the Annual- 
rent was not conferred til] the year of God 11633, tabe the firſt Term of Pay- 

t of the Annnalrentz and the Confirmation nor Regiſtrationmade not the 
ſame publick,fo that ſtill the Intettmenr remained a baſe Right,ahd could not be 
reſpected againſt the publick, which inſtantly was to take effec, and to receive | 
preſent Policſhon : And the Annualrenter Anſwering, that albeit his Intetc= 
ment could not take preſent Poſl: fon, feing the Term-ot payment was not be» 
fore Whit [unday 1633, yet that was not a ground of Law to annul' his, Right 
thereby, (eing it was a tiue and lawtit] Debrgand lawfully Conſtitute,b; cede- 
but dies lictt non went. licet non pets poſit; Neither could it be repute baſe 
thereby to extinguiſh hisRight, being Regiſtrar and Confirmed, which took 
way all (uſp:ition of Fraud or Clandeſtine dealing; for the publick Regiſtrati- 
on took away all theſe fuſpitions, which gave the cauſe of any Acts of Parlia- 
ment , made againſt p1ivat Rights, and he has beſide doneall lawtul Diligence 
to make his Intettment notour, by intenting Action theteupon, and Executing 
of Arie ſtme nr before chis Compryſer, which muſt have torce, as if he had ob- 
tained Puſſcſhon, ſeing both the Parties are but yet contending de adipiſcends 
poſſeFrone; and if his Intettment had been publick,and had the term of payment 
conterred to a ſubſequent Term, as this intettment quarrelled does, yer þeing 
rior to the Compryſers Right, albeir thereby he might be ſecluded from the 
Term controverted, which preceeds the Term ot his payment, yet thereby his In- 
fettmenr could never fall tor any years ſubſequent, when the Tetm of his 
Right ſhould come, but chenin Reaſon it ought to have EffeR, and be prefer- 
red to the Compryler: Notwithſtanding ot this Alledgance for the Annuals 
tenter, the Compryſer was preferred, and the Annualrenters Right was Found 
baſe z But here the queſtion, as ſaid is, was for a Term, whereto the Annu- 
arenter could not claim Right, being before his Terms of payment, and ſo for 
that Term he wasexclucedy and the Diſpute was not for Terms, whereto his 
Infeitment mighr. give him Right, Although the Lords by their Inter!locu- 
tor Found his Right bale, and fo did exclude him for ever, Actor, 0/;phant, 
Alter. Cunninghame, Hay Clerk, Vid. November 22+ 1633 Warnock, and the 
Gles there, January 22,1633, Gordon, Fuly 1, 1634; Bruce, February 14, 
1633. Charters, Fuly 17,1635, L Craiehal, 


Lo, Fohnſton contra E. Qucensberry & Fohnſton of Corhead, Fuly 17.1634. 

N a Double Poyncing for the Mails and Duties of. the Lands of Lochowſe, 

claimed by the Lo, Fohn#op, as having Right trom the appearand Heir of um- 
quhile Captain JFohn#on of Lechouſe, Heretor of theſe Lands, and who was in 
Poſſeſſion thereot at his Deceaſe,on the one part;8& by the Earl of Queensberry, 
4being Heir to the Lo1d Drumlanrig his Father, who was Heretably Infeir 
therein by Diſpoſition ot the {aid umquhile Captain by two Infeftments; one 
baſe, and another bolding of the Superior z Which Infettment to be holden 


| dhe Superior, was Conhimed by this Lord Pueensberry, who had Acquired 


the Heretable Right ot the laid Superiority hom the L, Calderwood, of whom 
the ſais Lands were holden 3 W hich Confirmation was granted atter Deceaſe 
of: Captain Johnſton, eranter of the Intettment, and atter the Deceaſe of the. 
qd Drumlanrig alſo, to-whom the Inſetrment was graneed, In this Proceſs 
the Lords ax pointed that there ſhould be. aS« queſtzation 04 the Duties of theſe. 
nds in an indifferent reſponial Gentlemans hands,” who during the.depen-. 
ence of this Action, ſhoulo uplitt the ſame trom the Tennents, and make pays» - 
Ment thereof to the Farty,who ſhoulg- be, Foupd to have Right therero, at the 
end of the Proceſs: : Which $e£queſtration was ſo appointed, albeit.ir was pnly-- 
wi Yyyy4 | Vers 


728 The Deciſions of the Lords of Seſfon, 1634, 


Vetbally ſought at the Bar by the Lord Foh»ſton, the time of the Difputing 
of this Cauſe,and that the Summons craved no ſuch Sequeſtration, neither ws 


there any Summons or Action Intented, or ts wr + —_ Sequeſtration ; 
And albeit alſo the Earl and Fohn#o of Corehead Alledged, there was no reg. 
ſon to grant the ſame, ſeing they were in Poſlefhon of the Land by a great Part 
thereot in Manfing, and the reſt by uplitting the Duties thereot from the Ten, 
nents : Likeas the Lord Fohnſfon nor the appearand Heir had no rea] Righ 

which might be the ground of the Sequeſtration; notwithſtanding whereot the 
Sequeſhation was ordained for ſuch Duties as was not vplitted already, andin 
time coming ay and while the Proceſs ended, ſo far as concern d the Lands Ser 
to Tennents, but not for the Mains poſleſt in Manſing by Corehead : Alſothe 
Lords Suftained the Confirmation foreſaid of the faid publick Infettment, 4. 
though doneafter the Granters Deceaſe, which Intettment and Confirmation 
thereot were Found yalid , done at any time whatſoever the Superior pleaſed, 
either before or after the Diſponers Deceaſe, at any time where there was ng 
Interveening Impediment of any other more lawtul R ight, made by the Diſpon- 
et before the Confirmation, really of the (aids Lands, in which cafe, it any ach 
real Right had been lawtully perteRed betore the Confirmation , there might 
have been Argument, that the Confirmation might have been controverted, x 
not valid, atter the Deceaſe of the Difponer, as that thereby Con firmati þ 
con firmatum non poſſent conjungi peſt mortem,propier illud mediam imptdimentun, 

Adtor. Stuart & Cunninghame. Alter. CAdvocatus & Nicolſon. Scot Clerk, 

Vid, December 5,1623, Patoun. | 


Henderſons contra Sanders Miniſter, Fuly 18, 1634- 
Ne Henderfons Bairns Purſuing their Mother's fecond Hufband, which Mo- 
ther was Executrix to her firſk Huſband their Father, Iikeas her ſecond 
Huſband was x<cutor to his Wife their Mother, for payment to them of their 
BarrnsPart of Gear,and of theirPart of the Money pertaining to them,fallingb 
there Fathers deceaſe; Together with theAnnualrent of the ſaid Money continuz 
ly,fince the Fathers deceaſe, & ſince the time oftheir Mothers Intromiffion there- 
with ; and alſo for payment of the equal half of the Goods and Gear contain- 
ed in their Mothers Teſtament, whereto they had Right as Bairns, and neareſt 
of Kin to their Mother. This Purſuit being moved before the Commilſlar of wr; 
ray, and Sentence given thereupon,againſt the Defender, viz, the Bairns Good. 
Father, the ſecond Husband of their Mother, as Executor to her, he Compear. 
ing, which Decreet being Suſpended by him, upon this Reaſon, 97, That he, 
nor yet his umquhile Spouſe could be fubject to no Annualrents,they being only 
Executors, who by the Law are not ſubje& ro pay Annualrents, ſpecially before 
Sentence, for any Terms before they were Decerned; and there being nine 
or ten years betwixt the firſt Husbands deceaſe, and the time of the Sen- 
tence, and alſo two or three years betwixt their Mothers deceaſe, and the ſaid 
Decreet, no Reaſon can make either her, if ſhe were living, or him lyable in 
Annualrent, ſeing Executors cannotbe ſubject, but at moſt from the time ofthe 
Sentence: And the Chargers opponing, that they having meddled with the Mo- 
neys, and Imployed the ſame to their uſe, and they being but Minors all this 
time, they are excuſable, not to have Purſued*more timely for their Moneys; 
and the Suſpenders, and their Mothers Intromiſfon therewith, ought not tobe 
Profitable to them, to their Prejudice, and they opponed the Decreet given 
againſt them i» fore contradiGorio. The Lords, in reſpeCt of the Sentence given 
parte comparente, Found'the Letters Orderly Proceeded,albeit moſt of the Lords 
were of different Jud » ſome thinking that Executors are not ſubje& to 
pay Annaitrene foechlly before $entencezand others were of a contrair Jud 
ment in this Caſe, where the Bairns were Minors, and the Mother and Fathe 
| m 
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n Law had Intfometted withthe Money 3 but becavife of the Sentence ſtind= 
ing, parte comparenie, Decreet was given as faid is. Item, where the Decreet De=' 
cexped the Father in Law to pay the half of the Gear'to' the Bairns,* as having 
Right to,tbat halt, by their Mothers deceaſe, The Lords Found, thar the Batt 
cauld not claim't he half, becauſe the Mothers Teſtament, by whofededeaſe they! 
fought tbe ſame, could give them only Right to a Third of the GoodsandGeary 
which belonged to her Husband conveened3For although there were 'no Bajrtis” 
procreat betwixt the ſaid ſecond Husband and her, yet the ſaid Husband had” 
Bairns living: ofa prior Marriage, who behoved to be reput to have their owtr 
Igtereſts, and a Third Part of their Fathers Goods, and ' conſequently they* 
Found the Wifes Teſtament ſhould not been Confirmed as it was, by'a two-fold! 
Diviſion, giving the Wife the one half, and the Husband the other,” but that' 
there ought to have been a Diviſicn in Three Parts, viz, the Wife one Thirdz' 
the Husband another Third, and the Fhird Third to the Husbands Bairns; fo 
by this Deciſiong the Wife,and.the Husbang, albeit baving no Bairns betwixe 
them, yet where the Husband has Fairns of. another Marriage , the Wi 

dyirg, trzv{mits Right only to her neapeſt, of Kin, tothe Third Part of theit 
Gear allenarly 3 and the, Eairng of the Husband, although not gotten of that 
Marriage,has Right to a Third fiFione Jurrs, For their Father living, they can- 
not have Right to any, Bajrng-Part of Gear, fo long as he lives3 bur it was re- 
put as a Riglitin their Perſon, to exclude the Wife from any Right further than 
a Third, ſ{ripg the whole Gear being de Jure in bonis mariti, and he Dominus, 
It was not. thought Keaſgnable, to give the Wife the half, thereby to exclude 
the Bairns, ard to give them no Right to their Fathers Gear: & alþeit this was 
conſidered by theI.ords,yetit cquld not be effettual,togive theBairns anyRight 
thereto, ſo long. as the Fapherlived: And albeir alſp the Chargers Alledged, 
that ſeing the k;ather isliyipgythe Bairps could, not have Right,and that the Hus- 
band is truly R+put in Law, to be Dominus omnium bonorum, as the Part 

Alledged, Therefore with themore Reaſon, and in Law, ſhould his Wife have 
the half of all which he had, the time of his deccaſe, whichw\lledgance was Re- 
pelled, and. the Wifes Part Reſtri&ed, to a Third, as ſaid is. Actor, Ja. Gibſon, 
Aiter. Gibſon Clerk, Vid, June 17. 1631, Chapman, 27 Feb. 1627, Roſs. 

Hart contra Tennents, Fodem die. 
R. John Hart Purſuing a Removing from a Rouſe in the Cannongate, 
3 Conform to a Warning, as uſe is, made within Burgh ; It being Alledged, 
that the Warning was null, becauſe it was not execut upon 40 days, at the Pa- 
roch Kirk, within which the Houte lyes, The Loyds Repelled the Alleagance, 
and ſuſtajaed the Warning, becauſe they Found, that Warnings from Houſes 
within Burgh, needed not to be made, nor execute at the Paroch Kirk, ſeing that 
is only required by AZ of. Parliament to be done in 61eld-Land, and not for 
Houſes in owns, from which Warnings to Kemoye are made by the Town- 
Officers, at the Verbal defires of Parties, without neceſhity of Precepts in Writ 
from the Party, or any other. Dire&ion from the Magiſtrat, and by Chalking 
of the Doors, T«ſtified to be done by the Officer Executor, and Witnefles, with- 
out any Record of he Execution in Writ. Scot Clerk, | "m | 
Good-man of Humbie contra Hume, Fuly 19. 1634- 
HT, being Charged to pay to Helen Cockburn (ci Good-Wite of 


t therefore, {o long us he 


- 
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that it ſhould not be Leiſum to Lewrence Hume the Husband, toſeek the Prin: 
cipal Sum, nor up-lift the ſame, during his Wifes Lifetime, butonly the Annu. 
alrent thereof; in reſpe& of the which Proviſion, the ſaid Debitor Suſpended 
the ſaids Charges execute at the Husbands inſtance, for the ſaid Principal Sum: 
wheretothe Husband Anſwered, that that Clauſe was conceived in his Wifzs &. 
vours, and not in favours of the Debitor; Likeas his Wife conſented to - 
Charge, and up-lifting of the Money, and offered to Compear Judicially, and 
conſent moſt Solemnly thereto, The Lords nevertheleſs Suſpended the 
Charge,for the ſaid Principal Sum, in reſpeR of the ſaid Clauſes for they Found, 
that the Debitor could not be Compelled to pay the ſame, albeit the Wife con. 
ſented, except that he pleaſed himſelf to pay it, {o long as the Wife lived , for 
it was Found, that the Clauſe was in the Debitors favours, if he liked to make 
uſe of its Hay Clerk. 


Hay contra Baillies of Aberdene, July 22. 1634, 

Ay of Crimonmogat having Charged the Baillies of Aberdene, upon a Pro 
H curatory of Reſignation, made of ſome Tenements of Land in Aberdene, 
Holding Burgage in his favours, to Infeft him therein ; and they Suſpending, 
that they were not holden to receive the Refignation,being done in favours of 
one,who is not Burges of their Burghz and if in Law, they could be obliged 
to Infeft him,as they Alledged they were not, | no more than other Superior 
can be Compelled to Receive and Change their Vaſlals, upon a Prior Vaſſal 
Reſignation, or Diſpoſition, which no Superior is Bound in Law, to acknoyw. 
ledgle 7] yet if they might be Compelled in Law, they ought to have a years Du. 
ty, as the Land payed, and be otherwiſe ſatisfied in a Compoſition, for Receiv- 
ing and Infefting him. The Lords Found not this Reaſon Relevant ; But Found 
that the Magiſtrats ought to Receive, and Infeft this Perſon, albeit he was not 
a Burges, upon the foreſaid Procuratory of Reſignation male in his favours, 
and that without payment of a yearsRent oftheLand,or any otherCompoſition 
therefore, albeit other Superiors of other Lands, not Burgage,are not Compel- 
led to receive ſuch Reſignations, and to Change their Vaſtals againſt their will: 
for they ought to Claim no SatisfaCtion therefore, ſeing the Land is not holden 
of them as Superiors, but in Burgage of the King, and the Magiſtrats are but 
the Kings Baillies, and ſo ſhould have nothing done therefore, but the Services 
of Burgh;yet the Scruple abides, viz, That Land: of Burgh,granted in Burgage 
Holding, ought not to be tranſmitted to any other, not being Burges: for it aps 
pears tochange the Tenor of the Conceſhon, given to the Incorporation of the 
Burgh by the Prince, which none can bruik, not being Burgeſles, and of that 
Corporation ; And which the Magiltrat, although he be not Superior, but the 
King's Baillie, cannot, nor ought not to alter, but the Receiving of one not 
Burges changes not theHolding. Aftor. Mowat. id, 18, Decem, 1630, Stark 
and the Caſes there, Decem. 15+ 1629. Toung,, © 

Forreſter contra Feuars, Eodem die. 

Argaret Forreſter,as having Right from her Father,who,and his Predeceſ- 

ſors were Infeft in the Office of the Forreſtrie of Terwood, and for 
the Fees of the ſaid Office, had Diſponed to them certain quantities of Viaual, 
to be payed by the Feuars, and Poſlcflors of the Lands of Boghkenmer,which 
were the King's Property 3 for payment of the which Duty, ſhe purſues the ſaid 
Feuars, tor diverſe years by-paſtz And they Compearing, and Alledging, that 
the Summons was not Releyanty ſeing it was never Lybelled therein, that the 
Purſuer, or her Predecefſors wereever in Poſlcſſion of theſe Duties Acclaimed, 
The Lords repelled the Exception, and Found the Summons Relevant, a}be- 
it no Poſſeſſion was Lyblled therein, of the Duties Acclaimed at any _ - 
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the Purſaers Predecefſors Perſon; for if the Defender thould propone a pah> 
emptory to Flidethe Purfuit,” whereby the Purſver might be urged to Reply 
upon Poſſeſſion, the Lards Found, would corfidet it by way of Reply, 
29 if it had been Lybelled; And the D-Rtiders Alle&ging, that they Were th 
in the Lands Lybelked by the King, 464 by verttie' of their Infeftments, has 
been 40 years, and paſt Memory of Man in Pott(fion of theſs Latids, for 
payment of a Feu-duty of Vietual to the =_ MajeRy, thert being no other 
Puty contained in their ſaids Rights, either for Pee, ot fot other Servicts to 
be done for the ſaidsLands;So that they Poſſeſling fo long without Interruption, 
they ought to be free ofthisPurſiiit,ſeing theVutſuersRipht isPreſctibed,and the 
Ad.of Parliament atient Preſcription, n#0 1617.tmakes the ſathe becomeExtinQ-s 
And the Puriver Replying, that the Pretcriptioh miliedts not in this Caſe, for 
the Purſuers Right is not of the Defenders Latid, but of a Fee, and certain 
Duty forth thereofy(o that they ate diſþar ata &#0# tirca ideiw; for he quarrels not 
theDefendersRight of theLand,ſeing he may bruik his Lands,and the Putſu. x his 
Right of Office, and the Fees due theteto, and they may fubfilt togethet, The 
Lords Found the Exception of Preſcription Relevant, and to Militat in this 
ſame Caſe, againſt the Purſuers Right to elide the famez The Defetider Alle,'g- 
ing, that he brujked theſe Lands thir 4o years by-palt, tree of aty payment ex- 
cept his Feu=Duty, and ſo that he had preſcribed libryum temementivin, tree of this 
Burden Lybelled, even as if the Purfuer had Acclatmed an Athnalrent out of 
the taids Lands, which the like Exception of Preſcription would in Law and 
Reaſon have excluded; And becaufe thereafter the Purfuer Replyed upon an 
Interruption lawfully done debifo tempore, therefore the Reply was admitted, 
AQuor. Nicol/on & M%il. Alter. Stuart & Mowat. Hay Cletk. Fia. March 
II. 1634. Sherif of Galoway, 


Ladly contta Commiſſar of Dunkel}, Eodem die. 

He Commitlar of D#»ke# being purſued by Mr James Lad!y, for pay- 
ment of an Arrualiem of 28 Bolls ViAual, wherein Mr. Thomas Aber« 
crombie died Infeft, ard that of diverſe years by-paſt, which the Purſuer Ac- 
claimed as Donatar to the Eſcheat of Robert Abercrontby, Soti and Executof to 
the ſaid umquhile Mr. Thowwas,anvd which were Introtnetted with by the Com- 
miſſar, who Alledging, that he had lawfully Redetmed rhe ſaid Annualtettt 
by Payment of the Principal Sum, whereupon the Annualreht was Redeetri\ 
able to the Daughter of the ſaid Mr, Thowas, who had Riphr thereto by het 
Father, and whereupon ſhe was Infeft 5 and the moſt that can be craved fot by+ 
gones,is only Ten per Cent of the Principal Sum and nor the Victual Atitnitat- 
rent, and Prices thereof Acclaimed, in reſpe& of the 134. 4& of Parlizthbnt; 
1592, Which provides, that Aniiualtents be Redeemable after chat manner, 
and that the Party can be ſabject iti no higher Antnvatrent thin Tett per Cent; 
This Exception was Fourd Relevant, albeit the Infefroerit of the Anruzltent 
was before the 4 of Parliament: And the Lords Found the Defender oy ftt- 
jeQ,for all bygone yeatsAcclaimed,at Teri for ilkHundred; And albret t):ePurſicr 
Replyed, that the Defefider might Redeem by payment, ah configtting bt the 
Principal Sum, and Ten per: Cents and that the Order is ſaffiddent, although ny 
more were Configned, yet that will nevet hinder the Wodlertet to ny Ry 
way of Action, the Defender,for paymen: of the greater Qaantiry, whetets S 
Annualfent extended more than his Antualrent of Ter per ce#t,as he now does, 
and hay been uſually d6hein the likeCaſes bef6rethisReply' why Repelled'&? the 
Adtion only ſuſtained; for Ten per Cenr, But becaufe+rhis was nblchet Offered; 
nor Cotifigned, at the time of the Redempriot), afid that the” Furfaer hdd'obs 
tained diverſe Decreets againſt the-Detender for thefe by-gones,” TheEvrd? 
modified 300 Merks of expenſes to be payed by this Defender, to the Purſuer, 
Lttt 2 by 
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by and befide the Sum, wheretothe Annualrent now reſtrited to Ter per Ceyg. 


did extend to, Hay Clerk. Yid, July 6. 1630. Nisbet contra E. Coſſuls, 


Campbel contra eMccharty, July 23. 1634. 
Atthew Campbel having obtained Decreet of Removing, againſt Roxgld 
M<charty, this Mccharty intents Reduction upon a Reaſon, bearing, That 
the Reducers Brother, to whom he was Appearand Heir, had received a Char. 
terof the Lands Lybelled from umqubile Campbels, to whom the obtain. 
er of the Sentence was Heir, or has behaved himſelf as Heir, byvertue whereof 
the Reducer , and his Brother before him, has been in continual Poſſeſſion of 
the ſaids Lands, fince the date of the ſaid Charter, which is in ano 2597, And 
which contains abſolute Warrandice. The Lords Found this Reaſon Relevant 
to Reduce the Decreet, albeit the Obtainer thereof Alledged, that the Charter 
without Seaſin taken thereon could not be ſuſtained as a Right, to main. 
tain the Reducer in the Right and Poſlefhon of the Lands; for he contended 
that it wasnot obligator, being but the beginning of an ImperfeQed AR, which 
cannot be ſuſtained, while it be Compleat, ſpecially where the Compleating 
thereof depends upon the Parties own Will, who never ſecking Seaſin, nordo« 
ing Liligence therefore, as he ought, his own Fault ought not to be Profit. 
able to him: which Alledgance was Repelled, and the Charter Suſtained, al. 
beit wanting Seaſin, in reſpeQ the Partie now Defender in the b eduQtion, wag 
offered to be proven to be Heir, or behaving him as Heir to the Granter of 
the Charter, whereby he could not quarrel it, being that Perſon who is holden 
to Warrand and Perfe&-the ſame; and it was not reſpeRed, where the Defend- 
er Alledged, that it was the Parties own Fault, who did no Diligence to obs 
tain Seafin, for thereby the Defender might ſeek Non-entry againſt the Land, 
and make his beſt Advantage thereof 3 but it was ſuſtained , being clad with 
Poſſeſton,to exclude Removing, purſued by this Party, and it was not Found 
nudum pattum, but ſuſtained as a Contra, which would have Defended 
againſt the ContraRer, and his Heirs. Scot Clerk, 


| Maxwel contra Hairſtlaines, Eodem die, 

"I omas Maxwel having Married the Relic of umquhileMatthewHairſftaines, 

in their Contra& ot Marriage ſhe Aſſigns to him and his Heirs, the Sam 
of 3000 Merks of that 6000 Merks, which was adebted to her by Fohn Haire 
ftaines atter which Marriage ſhe dies within the year, there being no Bairns 
procreat betwixt them z the ſaid Thomas thereafter Purſues the ſaid Fohn Hair- 
f4ines for payment ot the 3000 Merks, conform to the ſaid Contra, who Ex- 
cepting, that the Purſuer had no right by vertue thereof to the ſaid Sum, in 
reſipe& the Wife, whoſe Money this was, died within the year, there being 
no Bairns born of that Marriage : This Exception was Found Relevant, albeit 
the Purſuer Replyed, that this Patty had no Intereſt to propone this Alledg- 
ance, he being only Debitor, who could be put i» tato by this Sentence 5 And 
alſo Replyed, that this Alledgance holds not where the Wife ſo deceafing with» 
in the year was a Widow, as this Purſuers Wite was : For albeit when a Vir- 
gin Married dies within the year, omnia hinc inde reflituuntur,yet it is not (0 
where the Wife was Married before: which Reply was Repelled, for the De- 
fender was Found to have ſufficient Intereſt ro exclude the Purſners Right - 
And alſo it was Found alike to inter Reſtitution, whether the Wite dying was 
2 Maid the time of her Marriage, ornot; and ficklike in the Husband, whether 
he had_ been Matried before, or that he had never been Married before , But 
becauſe the Purſuer Replyed, that the only Bairn of the Defun&t Woman, and 
who would be Executrix to her in Law,and ſo have only Intereſt to theSum ac- 
daimed, concurred and afliſted this Purſuit, Thereforethe Defender on * 
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dained ro Alledge further, AQor, Gibſon, Alter, Cunninghame. Gibſon Clerk. 


yid. November 16. 1633, Grant, March 15, 1634, Brown. Fuly 20, 1632+ 
nwin, February 4, 1642. Lowifoots . : 7 DE xe 
Glendinning of Drumrafh. contra Willie, - Tilly 24, 1634; 44 
Rumraſh & (ome Cautioners with him,being obliged in payment ofMoneys 
[) to the Bairns of umquhile Alezander Willie, to whom Sir Fohn Scot was 
Tutor ; thereafter the (aid Drumraſh, and ſome other Cautioners ſubſcribs 
ed a new Bond to Sir Fohy Scot's ſelt , of the ſaid Sum , which new Bond 
the (aid Drwmraſh the principal Debitor, ſends ro Edinburgh toWilliamBuchan« 
yan, Servitor to John Belſhes Advocat, to be delivered to the ſaid Sir Fohn, 
ypon condition that he ſhould receive back his prior Bond, with a Diſcharge 
thereotz contorm whereto William Buchannan having paſt to the faid Sir Fobn, 
and off ered the {aid new Bond to him, he deſired the prior Bond, and a Dif 
charge thereof, -and the ſaid Sir Fohn defired, that he might have a borrowing 
ot the ſaid I:t Bond, to conterr it with-the other Bond and Sums thereof, and 
he ſhould give n anſwer what he ſhould do, which being given to the ſaid Sir 
John, the lame day in the afternoon, Sir John renders back the new Bond to 
the laid William, becauſe he alledged the ſame wanted a Terms Annualrent of 
the Money, and de fired him to advertiſe Drumraſh thereof, which being done 
by the (aid V'illiam Buchannan, Drumraſh wiit back to the ſaid Sir Fohy, and 
alſo to the ſaid William; atter which time W:lliam went to Sir Joby, and offer- 
ed the Bond upon the ſaid condition , who 1ttuſed to receive and accept the 
ſame, afh:ming his T utoty to be expyred, and willed him to deliver the Bond 
to the C wiators, And now Purſuit being moved by {lies Bairns,as Aﬀigoeys 
to this new Bond, made by Sir Fohy, againſt the Caut:oners, and havers.of the 
Bond for delivery thereof, Promrafh the Principal Debitor being dead betore 
any Purſuit thetefore,it was Found that the ſaidPrincipal being dead before de» 
livery of the Bond, the condition never being pertefted to him, upon doing 
whereot it was ſent to be delivered, and no Purſuit moved before his Deceaſe, 
albeit the condition was now offered to be tulfilled , that theretore the {aid 
Bond now atter his Deceaſe, could nor be delivered in prejudice of the Cau- 
tione:s; tor by his cezth the Bond became extinct as to the Principal,and ſo CONe 
ſequently alſo to the Cautioners, quia mortuo Mandatore expirat Mandatum, 
and (o the C autioners were freed, and it was not reſpected that it was Anſwer= 
ed, thit the Cautioners had followed the Faith of the Principal, Actor, Stuart 
& Mowat, Alter, Nicolſon & Gilmore, Hay Clerk. 


| Bruntfield contra Trotters, Fodem die. | \ 
Upham Bruntfield Puriues Trotters for Contravention, the deed whereof was 
the taking away of her Oxen out of her Wains in Harveſt 1633, caſting 
dowy the Corus,and taking away her Kinez againſt which the Detenders Ex- 
cepting, that ti:ey Poynded the ſamelawfully,contorm toa Decreet for Poynd-=: 
ing of the Ground, for an Annualrent of 100 pounds, owing by the ſpace ot fix 
or ſeven years by-paſt, preceeding the year 1633, The Purſuer Replyed, that 
that Decreet was Suſpended before the Poynding : - To which it was Duplyed, 
that the Suſpenſion was only in a Double Poynding, raiſed by the Tennents 
of the Lands,out-of which the Annualrents Chould have-been payed,complaining 
that they were Diſtreſt in the ſaids Lands by the Annualrenter on the onepart,, 
and by the Purſuer, claiming Right by Wodfet to the Duties of the Lands,on 
the other part,for rhe Cropt 1633, Which-Double Poynding being only Rai(- 
ed for that year,and noother year,and theySuſpending both cheParties Righrs, . 
and Charges and Decreet only tor that one year, the ſame could not extend to 
ity of the preceding years , contained in the Sentence, which 'were ior que-; 
Zitz; _ 4," - ſtioned 
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ſtioned by that Suſpenſion, and Double Poynding, The Zords Repelled the 7 
Exception and Daply on the Poynding, in reſpe of the ſaid preceeding Double: 2 
Poynding, and Suſpenfion, which albeit it extended only ſpec:fic2 to the Cropr Li 


1633,tor the which no Poynding was Execute, Yet the Zords Fouad thar during ; 
the Lependence, and before the diſcuſſing thereot , the Party could not mils ! 
know by Poynding for any year whatſveyer contained in that Decreet, ſeing 


both the Parties were Summoned in the Double oh ray to bring with them - 
their Rights and Decreets,as alſo this Necreer tor the Annualrent, and to hear Is 
and ſee the ſame Suſp«nded; and ſo the Decreet being called for ro be Suſpens by 
ded, he could execute the ſame for no year : Neither was it reſpected, that the + 
Detender Alledged,that the ſame was Suſpended tor the year 1633,and none 9+ n 
ther preceedingytor it wasEluſory to think that the Tennents would craye to have ; 
their Goods 8& Gear ſafe fromPoynding that year, and not to think that they de- b 
fired to have the like for all years preceeding, which the Zords Found to be h 


the juſt effe& of the Suſpenſion, but the Lerds Reſerved C onfiverition and 
Modification of the Contravyention to themſelyes, at the Adviſing of the Cauſe 
after probation was Concluded, Aor; Craig, Alter, Trotter, Gibſon Clerk,” b 


Craufurd contra Maihejong july 25. 1634. 
Ames Matheſon being Charged and Decerned, as Executor Confirmed to hit } 
Father,topay 3000 Merks to Liligs Craufurd, which his Father was Adebt- 
cd to her, who Suſvending, and Reducing this Decreet, upon this Reaſun, 
that he could not be obligtd #ltra virts Irventarii, and that the Free Gear in 
the Teſtament, would not extend to fo nivich as'would ſatisfic hers and in ſpeci 
al, he craved to be Def:]ked an Article of 1000 pi utids given up in the Teſt» 
ment, owing to him by the E, of Roxbwrgh, 'becauſe that Sut was ow ng by 
an Heretable Bond, and fo pertained to the Heirs and was not Teſtable; 
that the up-giving thereof by the Defun@ in his Feſtament, nor the Confirm 
tion of the Teſtament, which was dohe by this Suſpenders Mother, in his Pu. 
pillarity,cannot prejudge him, to make it fall under Teſtament. It being An 
ſwered by the Chargef, that the up-gwing thereof by the Deftin@, and the 
Confirmation thereof by the Mother, who was Tutrix to this Partie, who 
was Executrix Nominat by the Father, inthe faid Confirmed Teftament, and 
the Mother ContraGting fince with the fathe Reducer, where in he has received 
SatisfaRtion from her, for all the Goods contained in the Teſtament, which he 
might claim from her, and his Intromiflion with theProfites of the ſame Money | 
continually from the E. of Roxburghy, ſhould make the Sum forthcoming to the 
Creditors, fo that he cannot object the ſame to he Heretable,and tho it were, | 
yet the ſame would be ſubjet to the Creditors Debt, whether it be Heretable, 
or Moveable; Likeas he is Heir to the Detun) in the ſecond Marriage, andſo 
muſt pay his Debt; and there being no Perſons extant of the Defan&, by his 
firſt Marriage, who are ſolvendo, but by the Contrary this Party bruiking his 
Fathers Heretage, and being Infeft therein poi# contraGum debitum, therefore he 
muſt be counted univerſal Succeſſor to him. The Lords Found this Article of 
Defalcation Relevant, and ſeing the Sum was Heretable, the up-giving there» 
of by the Defuntt in his Teſtament, nor the Confirming theteof {enſyne made 
not the Sum change the ature thereof,&to become Moveable,but rhat it per- 
tained to the Heirz and (cing.there was an Heir of a prior Marvgiage exrant, this 
Suſpender being but a Son of the.ſeeand Marriage, they. Found, that he could 
Not be repute as univerſal Succeſſor to the Defunct in his Lands, and fo hoc #o- 
avine that he was not Lyable to the Creditor, lrewe, The Suſpender craving 
DeduQtion of a Debt of 3000 Merks payed tor another Siſter of this ſame 
Charger, and contained in the Defuntts Teſtament foreſaid, given up by him 
ſelf, being a Teſtament Teſtamentar, :bekauſe ſhe hath obtained Sentence a+ 


gainſt 
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inſt him, and he has payed her 3 Likeas he craved DeduQtion ot 500 Merks, 
left in Legacy tothe DefunAs Oy, and which the Oy*s Afſigney had recever- 
ed by Sentence againſt him, and he had alſo payed to the Aſiigney. Item, A 
Legacy of 100 Merks left to the Kirk of Edinburgh, and which being left ad 
pios #jus, ought to be allowed, ſeing he had alſopayed it, and craved Defal- 
cation ai9 for the Funeralsz Thele Defalcations the Suſpender Alledged 
ought to be allowed, ſeing he had payed them all boya fide, and this Charg- 
er her Ceflation by the ſpace of ſixteen years, doing nothing all this time, ought 
not to make him Lyable to her. The Charger Anſwered, that Legacies cannot 
beallowed, fo long as there is any Debt, and as tothe Debt payed to the Siſter, 
that cannot make Defalcation, nor be allowed, ſeing that ſame Writ, where- 
npon the Silter recovered Sentence, contained expreſly, that the like Sum was 
owing to this Charger, ſo that he could not have mis-known both the Debts to 
be alike, and to have payed fully the one Siſter, to the prejudice of the other; 
but he ought to have taken Cantionem Mytianams for his own Security,to re- pay 
the Sums payed by him,in caſe he ſhould thereafter be diſtreſſed, by otherEmer- 
gent Creditors, albeit this acclaimed cannot be called F mergent, beingknown 
to him,as ſaid is,when the other Siſter purſued bimzſo that heought not to re- 
peat what he has payed toothers, thatthe ſame may be made forth-coming by 
him to this Charger, according to the Proportion of her Juit Debt, with the 
other Creditors, without reſp<& to the Legatars, as long as there is not enough 
to pay the Defuns Debts. And the Suſpender Anſwering, that her CefJation 
by the ſpace of 16 years, and his payment bona fide after Sentence, ought to 
free the Execcutor, neither was there neceſſity ot Caution, ſeing the whole Per- 
ſons,to whom he has payed, are ſolvendo, which ſupplies the Caution; and al- 
beit her Debt was contained in the ſame Writ, whereupon the other Siſter ob- 
tained Decreet,yet that ought not to put him #» mala fide,for he was not oblig. 
ed to know more than in Law he was holden to know,and the rather fince ſhe 
took no notice thereof her ſelf,never purſuing thereforegſo that he ought not to 
be put to repeat ti eſame from the Creditors, or Legatars, whom he has payed, 
and whoſe Decrects he could never have ſtayed; for the proponing, that there 
was othcr Creditors, would never have been admitted by the Judge, there be- 
ing no other Creditor purſuing him, to haveſtayed Sentence, io that the moſt 
that this Charger can claim, is, to purſue the Creditors and Legatars, whom the 
Executor has payed, and the Executor ought not to be put to that Purſuit, as 
expreſly Statute, L.ſcimus 22.4 etſt prefatam:4.&deinde per totum Paragraphum: 
C.de Jure deliberandi; T his was Contraverted, it the Executot ſhould repeat, or 
if the other Creditors ſhould Repeat from the Creditor ſatisfied, or if they 
ſhould both concur to Repeat, to the end that the Gear in the Teſtament 
ſhould be proportionably Dividedz but it was not Decided. Ator. Nicolſox 
& Gibſon. Alter. Stuart & Hope, Gibſon Clerk. Vid, Decem, 3. 1634. Mure. 
July 8. 1637. Dickzon. Feb. 3. 1631. Henderſon, 


L. L»gton contra Creditors of Diſhingten, July 29. 1634- | 

Lugton being Debitor to William Diſhington, ina Sum to be payed ata 

. Term, and to pay Annualrent theretore yearly after the Term, while 

it were repayed ; which Sum being Arreſted by a Creditor of the ſaid Willians 

Diſhingtons, who Purſuing to make the ſame forth-coming, conform to the Ar- 

reltment. It was Found that the ſaid Sum owing by the Bond,of theTenor fore- 

ſaid, was Heretable, and conſequently not being made Moveable by a Charge; 

preceeding the Arreltment, it was not Arreſtable. Vid. Jan, 29. 1635. Ker 
contra Knows, 


- —. 


Hunter contra William Dick, Eodem die. YE 
Ne Hunter Arreſting in William Dicks hands, ſome Wares pertaining to 
Fames Spence his Debitor, and Purſuing to make the ſame forth=coming, 
Ltt% 4 and 
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and referring the Summons to the ſaid Wiliam Dicks Oath, who granting the 
having of the Wares, and the being thereofin one ofhis Sellers in Zezth, the time 


of the Arreſtment, but declared that. one Thomſon another Creditor of the 


ſaid Spence, had Poynded the ſame out of his. Seller, by vertue of a Sentence,and 
Intrometted withthe ſame; And the Purſuer Anſwering, that after his Arreſt. 
ment, he ought not to have ſuffered any other to have Intrometted with the 
ſaids Goods Arreſted, to his prejudice, but ſhould have Suſpended againſt both 
Parties, that they might have Diſputed their Rights, which of them ſhoulq 
be preferred. The Lords Found, that a prior Arreſiment was no Impediment tg 
any other Creditor, to Execut his Sentence, by Poynding the ſame Goods Ar. 
reſted beſore, and that the Perſon in whoſe bands the Goods were Arreſted, had 
neither Reaſon, nor any neceſſity, to have ſtayed the Poynding, nor to haye 
Suſpended upon double Poyndingz for no Deed was done by him, to give any 
Advantage.tothe one Party before the other, for if any Surns of Money, or 
other thing bad been in his hand, which he had given out of his hands, without 
Order of Law, that would have been dane upon his own Hazard and Peril; 
but here where there was no acceſſion of any FaR done by him, in whoſe hand 
the Arreſtment was made to further,the Poynder, which P,oynding he could 
not ſtay, therefore the Arreſtment was Found, could not make him Lyableto 
the Arreſter, but reſerved to the Arreſter his Action to Purſue him, who had 
Poynded, for Reniering, or Repeating of the Goods, pro. ut de Jure, Ator, 
Megill & Sibbald Alter, Nicolſon & Stuart, Scot Clerk. Vid, March 11. 1635, 
betwixt theſe Parties, 
L. Innerweik contra Hamilton, Fodem die, 
. Decreet being Recovered by the L. Innerweik, declaring the Corns grow: 
ing upon the Defenders Landsto be Thirled to thePurſuers Miln of Bat 
crief, which Decreet being Suſpended, and craved tobe Reduced by the De. 
f-nder, the Reaſons thereof were not Found Relevant, Therefore the De 
creet and Letters were Found Order]y proceeded ; And the Defender there- 
after Alledging, that ſeing this Decreet wag only a Declarator of the Thirlage, 
whereupon no Execution was preſently to follow, that therefore no Letter 
of Horning ought to be granted thereupon, againſt, the Party, but that there- 
upon the Purſuer, when occaſion ſhould ſo fall out, might Purſue his Ation, 
for abſtracted Multures, and not to have liberty ever when he pleaſed toCharge 
him, under the Pain of Horning, to come and* Grind his Corns, which he 
might do at unſeaſonable rimes, and put the Party always to un-neceſſary Toyl, 
and Charges of Suſpenfions, The Lords Found, that upon this Declarator the 
Purſuer might Charge the Party to Grind his Corns,and pay theMultures there- 
of, conform to the Thirlage, at convenient times z, and if the Purſuer ſhould 
Execut theſe Charges in, Malice, or Unjuſtly, they would conſider thereof,and 
grant the Party Suſpenſion, and have regard to modifie Expenſles to him; 
But they Found that he might Charge him to come and Grind, &c, The ſame 
being done in due time, and that be ought not to be debarred from the like 
Charges, as.ifthe ſame could not be permitted in Law to proceed ſo Summarily, 
and as it were meerly neceſſar,and only competent in thir Caſes, to Intent Adti- 
on,for Abſtracting Multuresz which albeit it was competent, yet was not Found 
ſo neceſſar,as if the foreſaids Charges could not be Direct ; for if the Contra 
betwixt the Parties, which bears, Thirlage were Regiſtrat, Charges of Horning 
would paſs thereon, ſo herein the Declaratorupon the Contra@, Charges may 
be Suſpended, by Obedience and Caution to Obey, AQor, Nicolſon & M*gil. 
Alter. Stuart & Lermonth, Scot Clerk, 
Brown contra Town of Innerneſs, November 11. 1634- 

| Lexander Brown Purſues the Provoſt and Baillics of Þ»nerneſs for pay- 

ment of a Debt of go pounds, owing to him by his Lebitor, beeauf 
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his Debitor being Incarcerat by them in their Ward (they ſuffered him to e- 
ſcape) And it being Alledged, that the Debitor by applying Quick-filver to 
the Lock of the Priſon Ngor, vnder filence of night, thereby madethe Door 
open, and eſcaped gut of the Ward, albeie the Priſap was (ufficient, and the 
Lock and Noor ſufficient, if the Rebel had not adbibiged theſe unlawful means, 
whereby he eſcaped 3 which beingin effeR vis major, the Magiſtrats ought not 
therefore to þe puniſhed, who are not obliged, nor cannot keep a Guard as 
bout the Tolbaoth, to attend ſuch accidents. This Alledgance was Repelled, 
in reſpe& the Magiſtrats did no Diligence to ſearch and make inquiry for theRe- 
bel, whereby it might appear that they were,and are excuſable from the ſaid e« 
ſcaping, ring they oughtto have ſought, and followed, and ſpeired for him, 
where»ever hemight have been apprehended again. And ficklike, it being Al- 
ledged for one of the Baillies conveened, that he ought to be Afſoilzied, be- 
caule another of the Baillies of the Town being in Office for the time Libelled 
when the Rebel eſcaped , whoſe name he condeſcended upon, receiv 
payment of the Dehbt,for which the Rebel was Incarcerat, from the Rebel, and 
thereafter put him toliberty 3 which Baillie at that time, and by the ſpace of 
two years thereafter, was reſponſal to have payed that Debt to the Creditor 5 
and after that ſpace, the ſaid Baillie becoming irreſponſal & lapſus bonis, and 
the Creditor all that timewhen he was anſwerable, doing nothing to recover 
payment, nor Purſuing the Magiſtrat, who would have gotten relief off the 
Baillie, who dimitted the Debitor, if the Purſuer had moyed his Aftion jn due 
timez therefqre after ſq long time this other Baillie, who committed no fault, 
ought not to be puniſhed for the wrang done by another; eſpecially where the 
eauſe lows moſt from the Creditors own negligence and Ceſſation, eſpecially 
alſo ſeing the Baillie, who faulted, was in<qual Authority and Power with the 
Excipient, and he could not Gay himto put the Debitor to liberty, albeit he 
had known it before he dimitted himy as indeed he knew it not3 for if he bad 
known it, they might have providgd for the Indemnity of the Town, and for 
the Parties ſatisfaion, It was Anſwered for the Purſyer,that ilk one of the Bail» 
lies are obliged to him i* ſolidum,; aud one of their faults burdens all and every 
one of them, and the reſt may either have their relief againſt the Delinquent, 
or againſt the Town, and whole Body thereaf, The Lords Repelled this Al- 
ledgance, and Found the Baillie, for whom the Exception was proponed; ly» 
able to the Debt, notwithſtanding that the other Baillie put him out of Ward ; 
and albeit that Balllic was ſa long reſponſal, and now is lapſ#s bonis 3, for Ma» 
giſtrats who are choſen to ſerve the King and his Liedges, hath this Incumbent 
to them, that Parties ſuffer notby any of their pear, x. ag and any of them 
failzicing in duty, is alike, as if all had failzied ; neither was the Creditors ne- 
ligence imputed to him, to liberat them, becauſe there is no Law tying the 
Party in theſe cafes, within two years after the FaR, to Purſue the M \Frats; 
apd the Lards reſerved ARian to the Baillies, ompearing for their relief, againſt 
the Baillie who failzied; and alfo againſt the Town, if he be found irreſpon- 
al, ter refounding again of this Debt, quia propier nexnm culpe ommes terertur 
0 thir caſcs,albeit otherways regulariter, delifla ſtquuninr ſro: amberer;but here 
ina caſe of ſuch circumſtances, it geſerves conſideration; that the Debt may be 
divided amangſtthe Baillies,and not oneta pay all,and to ſuffer #» ſoliduw prop. 
ler at erin cnelpam 3 as alſo it might be conſidered ( as is a)fo conſonant in Law) 
that he wha tailzied ought firſt ro have been Diſcuffed, as jn Tutors, qi geſſit, 
rime off conveviendu, qui f non ſufficiat, tum Hemnm College teneatur; but this 
here neeged not, feing the Baillie P of the Alledgance confcft the o- 
ther, ws eeligvit, to be irrefponſal ; and alfb je might been conſidered, that the 
aillic being ſolong reſponlal #ewpore officis, + poit depoſitum officinm, and the 
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Creditor doing no Diligence, that hoc caſ# his negligence (whereby the other 
Magiſtrats & the Town are fruſtrat of their relief againſt the Baillie who fail. 
re pow which they would have ſought, if the Creditor had Purſued, or inti. 
mate to them debito temppore) that therethrough the Creditor ſhould take him. 
ſelf to his dire& Party, vis, the Baillie who received his Prifoners Money, with 
whom poſſibly the Creditor might have TranſaRed, or received Satisfaion, 
or otherwiſe may collude with him, to the prejudice of the other Baillies, and 
ngt to have this Aion ſuſtained againſt them, who are free of all fault ; for it 
is of hard conſequence, to inſnare Magiſtrats after ſo long time, for another 
fault, never made known to them, and which if the Party had fignified then, 
when bcth he and they might have been ſafe from the prejudice, they might 
betrer have diſcovered how matters were carried betwixt the Baillie and the 
Party ; but it was Decided ut ſupra. Actor, eMcgill, Alter. Gibſon. Hay Clerk 
Vid. 6 July 1631s Town of Perth, 24 Fanuary 1642. Wilſon, 


Muddie contra Lightoan and the Town of Montroſs, Novemb. 13,1634, 

N anAQtion at W:1l, Muddies Inſtance, as Infeft upon a Compryling, for pays 
| ace of the Mails and Duties of the Land, which Lighton the Defender Al. 
ledged,that he poſſeſſed by a Right flowing from Grabam, who was Heretably 
Inteft in that Land, which Gr«ham being once called in this Proceſs, and dying 
pendente lite, the Proceſs ought to fiſt until it were Transferred in ſome to re- 
preſent him, that they might defend their own Right, which he could not be 
compelled to do, nor to Diſpute upon his Authors Righr, albeit he was Poſ- 
ſeflor, The Lords Repelled this Alledgance, and Found no neceſſity of Trank- 
ferring, ſeing the Lords Found it not neceſſary ab 7»ztz8,to have Summoned the 
Defenders Authors z but it the Defender had any Defence, which might De- 
tend him, that he ſhonld nor pay the Mails of the Lands Lybelled to the Pur- 
ſuer,as was defired, he oughr and might propone the ſame as he pleaſed , But 
in this ARion, which was tor Mails and Duties of Land, the Purſuer needed 
ro Conveen none but the Poſſeſſors, againſt which Purſuit it was not a com» 
petent Defence, to Alledge that their Author or Maſter was not Summoned; 
W hich Defence, although it be proponed and received in Aions of Removing 
at ſome times, yet it is not alike receivable in Cauſes for Mails and Duties, 
wherein either the Poſſeſlor ought to maintain his Poſſeſſion, by excluding of 
the Purſuers, or elſe it he cannot do that,as not being acquaint with the Ground 
of his Maſter and Authors Right, who is not called, he muſt after Sentence 
Suſpend upon Donble Poynding, Actor, Sruart & Craig. Alter, Nicolſon & 
Mowat, Gibſon Clerk, 


Lindſay contra Scot, December 3. 1634, 

R, James Lindſay, Servitor to the Biſhop of Glaſgow, having obtained 

the Gitt of Literent of Scot of Well, and general Declarator thereu- 

pon, Purſues ſpecial Declarator againſt one Scot, tor the Mails and Duties of the 
Lands of whereof theDefenders Alledging, that they had aContraR ofAli- 
enation of the ſaids Lands, under Reverſion, made to them by the Rebels Fa- 
ther, and. by vertue thereof they had been 38 years in Poſſeffion: And the 
Donatar Anſwering, that-it was not a good ich t, which could milicat againſt 


the Donatar, - not being real, nor any Infeftment caken thereon, no more than 
it would meet a fingular Succeſſor : The Lords Repelled the Alledgance, and 
Found, that the Contra of Wodſet granted by the Rebels Father, could nor” 
Detend now. after the Deceaſe of the Father, his Son being Rebel, who was his 
appearand Heir, ſeing the Defender had no real Right, without which it would 


not meet the ſingular Succeſſor, nor the Donatar,who now was as favourable 
| as 
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252 ſingular Succeſſor , and*more favourable than any other, in reſpe& he had 
the Superiors Right, in whoſe perſon there was an Hererable Right ot. the 
Land, which catried with it the effect of the Property, ſo long as there was nor 


2 Legal Vaſſal, and this cannot exclude the Superiors felt, and no more his Dg. 
natar, Gibſon Clerk, any” 


Lo, Fohnſton contra Fobhn#on, Eodem die, , . © + 
He Lord Fohnſton haying Charged one Johnſton of Neis to enter Heir 
T to James Johnſton of Lochouſe,who was his Debitor,and who had right to 
the Lands of and having ſo Compryſed from him, as lawtully Charged 
td enter Heir, all the ſaid James Tx of Lochouſe his Right, and alſo as ha- 
yins Right made to him by the ſaid Joh»fon of Weis, as appearand Heir 
to the ſaid James Johnſton of Lochouſe, Purſues the Earl of Queensberry , and 
certain othets, for Improbation of all Writs made to them ot the ſaid Lands, 
by the ſaid Fames Fohnſton ; in which Aion of Improbation,. The Lords 
Found no Proceſs at the Purſuers Inſtance, ſuper hoc tituls, as having Righc 
from the appearand Heirz for the appearand Heir himſelf without Infeftment, 
or Retour, could not be heard to putſue an Improbation, ſuper hoc tituls, as 
appearand Heir, albeit an appearand Heir may call tor Exhibition and produQi- 
on of Writs, which Purſuit is only Suſtained for Exhibirion, that he m:y ad- 
viſe whether he will enter Heir or not, but not for Delivery , which the ap- 
pearand Heir cannot crave, and as the appearand Heir cannot Purſue to produce 
to be Improven [ for it the Defender compear not,no Certification Decerning 
to make no Faith can be granted to the appearand Heir] no more theretore at 
the inſtance of one having Right from the appearand Heir, but Proceſs was $u- 
ſtained at the Lord Joh»ſtox's inſtance, as having Compriſed from the appears 
1nd Heir, who was Charged toenter Heir, tor that Charge and Compryfing, 
ſolong as they ſtood, were als ſufficient as it he had been Retoured Heir. Actor, 
Stuart & Cunninghame, Alter, Nicolſow. Scot Clerk, Vid, Feb, 11, 1635 Mure, 
Muire contra Fleming, Eodem die | ke : 
Lizabeth Fleming asExecutrixConfirmed tolUnquhileXatthewMuire isP urs 
E ſued by one Mxjre , to pay to him 100 Franks adebred by the ſaid um» 
quhile Matthew, And the Defender Alledging, that the whole free Gear was 
exhauſted by Sentences,recovered againſt her, partly at the inſtance of Credi- 
tors, and partly at the Inſtance of Legatars contained in the Teſtament, and 
whereot ſhe has made payment , this Purſuer never craving nor doing Dili- 
pence tor his Debt , and ſhe never knowing the ſame : And the Purſuer con- 
tending,that the Legatars could not be payed, as long as there was any Credi- 
tors lawtul Debt unpayed , but that he ought to be payed of his juſt Debr, 
which could not be Exhauſted by the Legacies, and that the Executrix ſhould 
be pur torepeat the ſame from the Legatars : And ſhe Duplyirg, that ſhe ought 
not to be put to ſeek the Legatars again, and to be vexed with pleas, ſeing ſhe 
could not. eſchew the payment, which was made for obedience of a Sentence, 
which ſhe could not have ſtayed, there never being any Intimation of this Par- 
ſuers Debt before theſe Sentences, and before her payment, And ſeing other 
Creditors and Legatars has been mote diligent, and this Purſer has been negli- 
_ his negligence ought not to be prejudicial to her, bur to himſelf; ſo that 
e ought to puriue and repeat from the Legatars, and not ſhe : Likeas ſhe took 
Caution from the Legatars ro make the Sums. payed to them forthcoming, in 
caſe any other Debts ſhould break our, tor which ſhe mighc be diſtieſſed, rd 
which Caution ſhe is content to Aſſign this Creditor, and which ovghr to be 
Found enough to exoner her , and to impoſe a neceſſity upon this Phrfuer, to. 
conveen' the ſaids Legatars, The. Lords Found thar patt of the Alledgancenst 
Aaaaidz- | '  Relevanct 
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Relevant to exoner the Execatrix , anene her payment to the Legarary, al. 
beit done by vertue of Sentences z but Found that this Purſyer ſhould bepaygd 
as a Creditor , and that the Executrix ought torepeat that which ſhe had pay. 
ed to the Legatars from them, and that the Creditor ſhould not be aſtrigeq, 
nor urged to that Repetition, becauſe the Executrix was bis dire@ Party, for thy 
Teſtament could not be exhauſted but by the Debts, and that Legacies are not 
to be payed, bpt if there be ſuperplus of the tree Gear dedudtis debitis ; Bye 
becauſe this appeared to be hard to the Executrix, who walked bexa fide, and 
payed nothing but by vertue of Sentences, which ſhe copld por ſtay, this Dehy 
not being known, which might be imputed to this Purſyers owp negligence ; 
Therefore the Lorgs Ordained this to be delayed,until che Parties and their Prg. 


curators ſhoyld be jnquired,it chey had any PxaRiques to ane > either pro of 


contra to this Deciſion, bur the Civil Law 1s ;» termixis oppolite to the ſame 
for in L, Scimys $, Et (i prefatam : C, dt jure deliberandi,it is clearly doter- 
mined, that the Heir ( that is, to us the Execytor) who payes to the Cregij, 
tors, who firſt conyeens him,or to theLegatars, is exonered ot all otherCregirgrg, 
who thereafrercames to trouble him, where the Inventary is exhauſted by thy 
firſt payment oftheſe, whether they he Creditors or Legatars, who fir comg, 
and the Heir can never be further troubled by any of them, albeit che Credi. 
tor laſt coming was anterior to the other who is payed, and theſe other Credi, 
tors has only Aion of Repetition trom the Creditors payed, or from the Le, 
oarars payed, to compell them tg refound ta him, as in Law mY beſt may; but 
no ways to impeach or moleſt the Heir, who has once payed the whole [nyen- 
tar to the Credigors, or Legatarszwho fi; ſt came; nejther can the Buyer from 
the Heir be Conveened, tor that which the Heir ſold to Him, and the pricy 
whereof he converted to theſe Creditors or Legatirs uſe, ſa payed by him: How 
this expreſs Law agrees with our Praftique, it is well to þe confidereg, and the 
equity and reaſan thereof, Seer Clerk, Yid, Fuly 25, 1634, Matheſon, 
L. Leſmore contra Hutcheſon, Decemb, 11.1634, 
Leſmore younger being Conſtizute Aſhgney by the L, Capringten, Dee 
I. natar to old L, Leſmore's Literent-Eſchgat, after general je havl ip 
an Acton of ſpecial Declarator, he Purſues one called Hqtchy ſon,tor payment 
the Mails and Duties of the Lands gf pertaining to the Rebel; A 
the Defender Defending himſelf with a Tack of the Lands, Ser to him by the 
Rebel, before his Rebellion, T he Purſyer Replyed, that he had paſſed from 
that Tack, inſo far as ſince che date rhereqt he had accepted an Heyerable Ins 
tefrment of theſe Lands from the Rebel, he thenheing Rebel unrglaxed, where, 
by the Tack became extinct, ſo that he cannot haye Recourſe thereto, and 
therefore the Heretable Right being acquired thereafter, at the which timehe 
being Rebel,and nor Relaxed within theyear, he could not Diſpone the Lands 
within the year, the Rebellion being j» curſ# z ſo that when ever the yew of 
his Authors Rebellion expyred, hisLiferent of the Lands muſt belong ro the 
Superior, and the ſame cannot be excluded by returning to the Tack, which 
was abſorbed by the Heretable poſterior Wodſet, And the Delender Dup! - 
ing, that ſeing the Wodſer is not a valid Right to him, whereby co bryik be 
may lawfully return to that Right, whereby he did bruik 5 For if his Heres 
table Intefrment were Reduced, or that agpther had Acquired a better Right. 
which would give him preference to the Lands before the Excipients R ihe, Liſe 
eaſibus his Heretable Right falling, he might return to his Tack, and conld 
not be prejudged therein : Even ſo in this Caſe, the Lords Suſtained the Ex- 
ception nou hnanaing of the Reply, and Found that the Excipigot might 
return, and Clothe himſelt with theforeſaid Tack, notwighſtanding of the ac- 
ceptation of the {aid Heretable Right z Alheic che Rebel , who was _ 
eaders 
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feaders Anthor of his Heretable zight,was at the Horn, the time of the Ac- 
quiripg of che ſaid Heretable Right, and that he was neyer Relaxed within the * 
year : For ſeivg he could not brpik by vertue of that Heretable Right, in res 
ſpect of the ſaid Rebelljoo, it was Found that ir could not extinguiſh the priop 
Tack, but that he might return and Clgthe himſelt therewith, This Decifi- 
on wants not its own doubt, for it appears, that it is hard to make the Tacks» 
Cgnvleſce, far that Reaſon, that he could not brujk by vertue of the Wqd- 
ſet: for if the Hererable Righe be good and yalid in Law, there is no reaſon 
wherefore he ſhould return to the Tack againg and albeit the Author thereof 
was then Febel, yet that makes not the Heretable Righe to fall, but Suſpends 
the ſame during his Lifetime, by reaſon of the Rebellion, which in effeR 1s a 
Confirmation of the Heretable Right to this Excipient, and not an Everting 
of that Heretable Right, for they might ſubfiſt rogether, viz, That the Life- 
rent (hould pertain to the Donatar, and the Fee to the Excipient, whereas the 
Tack and the Heretable Right cannot both ſubſiſt in one perton : and it the De- 
fender ſhould take him to the Tack, now after he had Purchaſt an Heretable 
Right, it may appear that thereby he paſſes from the Heretable Right, by uſing 
2 more baſe and Ignoble Right, and fo cannot return to a more noble Right 
thereafter, having made choice to bruik by a definit Temporal Right : Like- 
25 it is his own fault, that he obtained not his Author Relaxed. whereby he 
might validly have obtained from him that Heretable Right, & fic non debet 
lacrari ex ſua culpa, and to the prejudice of the King, who by his Vaſſals Annu- 
al Rebellion,cannot be prejudgedot the Caſuality ol the Liferenit-Eſchear, there- 
by accreſcing to him, & ſic reus fibi Imputet, who provided not better for his 
own Security; and it may be, and is very probable that it was ſo, that when 
the Defender Acquired the Heretabie Right, the Parties agreed that upon 
conſideration of the Tack, the Wodſet was granted upon more eafie Conditi- 
ons) and that there was allowance given to the Excipient in the ſaid Wodfet 


in regard of the Tack, whereby it is in effet Extinguiſhed; and as the Tack 


could not be obtruded to the Setters ſelt, after the Hererable Right, albeir the 
Heretable Right had nor given him a valid Title to the Land, far leſs can it be 
obt:uded ro theKing & his Nonatars; And as it either theTack had been direQt= 
ly & peciffce Renunced by the Tack(- man,ot that there never had been a Tack 
Ser, the Literent would have fallen, even ſo in this Caſe as it now ſtands, where 
in effect by the poſterior Wodler, the Tack, if not per exprefurs, yet tacitt 
is Renuncec, and pafled from : but it was Decided #t ſagre, and thele Argu- 
ments were not Proponed. Yid. March 4.1635, Borthwick, 


Roſs contra William Dick & Hume of Hengh, December 12. 1634. 

N a ReduQtion of a ContraQ,and ſome other ſpecial Writs called for, foltow: 
ing upon that ContraQ, of the Lands of Hewgh, made to the ſaid Williew 
Dick by the faid Hume of Heyugh , as done ſince an Inhibition, Execuze by. 
the ſaid Roſs Purſuer , who was Creditor to the ſaid Good-man of 
Aexgh, where in the ſaid Summons of Reduction, the Defenders were called by 
2 genera] Clauſe, to produce, not only the faid ſpeeial Writs parrieutarly cat- 
led for, but a}ſo al} and whatfoever other Writs concerning the fards Lands; 
made by the faid Debitor to the Defender, fince the faid lnhibuion; which 
Clauſe being quarrelled by the Defender, that it conld nor be oy 
by Aftion of ReduRior, nothing can be called to be Produced, or ced, 
but only fpecial Writs, exprefly and paricularly condefeended upony for theſe 

| ———__—, albeit they be ſuſtained m Improbatiens, yet has never b 
uſtained, nor ever can bein ReduGions, troRedyee Writs for pot Produft 
dn, not ſpecially cafted for; ym Exceptionwas Repettcd, and a” 
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on of the general Clauſe ſuſtained and Granted for the Lords Reduced ajj 
Writs not produced, which were made fince the Inhibition of the Lands Ly. 
belled to the Defender, by the Debitor, ſo that the time was ſpecial in the 
date of the Writs, vis, Since the Inhibition, which was Produced, and the 
Subje& was ſpecial, w7%. The Lands Lybelled; and the Perſons were pecinh 
vit., by the Debitor to this Defender, therefore the general Clauſe being ſo qua- 
lified, was ſuſtained. ARor. Hdvwocatus, Alter, Stuart, Scot Clerk. Vid, 18, 
January 1637. E. Hume. 


Campbel contra Chalmbers, December 19.” 1634, » 
if Tutor purſuing the Mother of his Pupil, for delivery of the Pupil her 
A Son to him, in whoſe keeping the Pupil was ever ſince his Fathers des 
ceaſez The ſaid Pupil now at thetime of this Purſuit, being diverſe years be- 
yond the yearsof Infancyzand the Mother Compearing, and Alledging, that he 
had choſen Curators, and producing the AR of Curatory, to which Defence 
the Curators adhered, and Alledging, that in reſpeCtthereof, the ſaid Ad of 
Curatory being ſtanding, that the Tutors Office ceaſed, and was expired, and 
ſo had no Intereſt to Purſue for delivery of the Bairn; and the Tutor Antwer- 
ing, that that AQ was fraudfully done, ſeing he offered to prove, that his Of. 
fice wasnot expired, and thatthe Bairn was (till within the yearsof Pupjllarity, 
ſo that his Tutory yet laſts, and that he was ſtill under the danger of Adminj. 
ſtration. And the Detender Duplying, that the Act of Curatory ſtanding,the 
Curators had the Chargeay and while the Act ofCuratory were Reduced, The 
Lords Repelled that Alledgance, and Found the Tutors Reply Relevant, viz, 
that the Bairn was yet within 14 years of Age,and fo within the years of Pupil, 
larity,ſo that his Tutory ( that being proven ) yet continued, and that he had 
reaſon to Purſue for delivery of the Papil, and that he had no reaſon t9 
Reduce the A of Curatory, the Defender never Alledging ; that the 
Bairn was paſt the years of Tutory: For the Bairn being proven tobe yet 
within the years of Tutory, he needed never to Reduce the 4 of Curatory, 
the length of which Proceſs might indure while his O thce were expired, and the 
Danger of the not Adminiſtration of his Office, in the mean time might tend 
to his Prejudice. AQor. Gibſon, Alter. eMiller, Scot Clerk, 


Shanks contra Eiſtons, January 15. 1635, 
N a Suſpenſion of Charges raiſed by oneE/fons,upon a ContraQ of Marriage, 
betwixt the Suſpender Jawes Shank on the one Part, and umquhile Mari- 
on Wilſon, on the other Partz by the which Contra@ he was obliged to Infeft 
his Spouſe in her Liferent, of all Lands and Moneys tobe Conqueſt by him, and 
to provide her lawfully thereto, and after her deceaſe, the one half thereof 
ſhould pertain to his Heirs, and the other half to Fanet and Marion Eiitons, 
Daughters to the Wife of a prior Marriage; whereupon the faids Daughters 
after their Mothers deceaſe, having cauſed Regiſtrat the ſaid Contra by the 
Compearance of a Procurator for the Husband ſurviving, and they having 
thereupon Charged him to fulfil che ContraR, in the ſpecial heads condeſcend- 
ed upon by them,anent the Infefting of them in the half of a Tenement of Land, 
Conqueſt by him, the time of the ſaid Marriage. The Lords Found,that this Con- 
tract could not be Regiſtrat after the Wifes deceaſe, in this manner, vis. by a 
ProcuratorsConſent for theHusband, 8&conſequentlythat ſuch ſummar Charges 
could not be raiſed thereupon, at the Inſtance of theſe, in whoſe favours the 
ſaid Clauſe of the Contra& was conceived, they being neither ContraQers, oor 
Subſcribers of the Contra, and the Contra not being Regiſtrat betwixt the 
Parties, who weredireR ContraRers in their own life-time, but only Regiſtr 
| y 
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by this Third Party, after the deceaſe ofthe Wife, which was ſuſtained, and the 
Reaſon of Suſpenſion thereupon Found Relevant, notwithſtanding that the 


Contratt was Regiſtrat, as ſaid is, Ator. Nairn, Alter. _ ©, Gibſon Clerk. 
Vid. Jan» 29. 1628. L. Whittingham, . Feb. 12, 1635, Brown, June25. 1634. 
bi Rentoun, 6 
Bell contra L, Wow, January 22, 1635, . +. 
He L. Mow having Wodlſet his Lands to one Bell., who Setting the 
Lands in Back-Tack, for payment of a Back-Tack Duty, ,and after the 
deceaſe of the L. Mow, Arreſting the Duties of the Lands inthe Tennents hands, 
and Purſuing them thereupon, to make them forth-coming 3 Nisbet ReliR of 
the Laird Mow, who was Liferenter of the Lands, before the Wodſet, Com: 
pearing, and Defending with her faid Right, the Purſuer Replying, that ſhe 
had conſented to the Contract of Wodfſet, and producing the Contract, with 
her Subſcription at the ſame, with an Act Extracted out of the Sherit Regiſters 
of Tividale, Subſcribed by the Clerk thereof, bearing, T vy/,m compeared Judis 
cially in Judgment before the Sheriff, and Subſcribed the ſaid Contra out with the 
preſence of her Husband, and made- Faith, that ſhe conſented thereto Yoluntarly;' 
and Ratified the ſame. And ſhe Duplying, that that Act, nor the Warrand of 
the ſame, was not Subſcribed by her, and was but the Aſſertion of a Notrar, 
and ber Alledged Subſcription at the ContraQ,not being done before Witneſſes, 
and noW itneſſes being Inſert theretozit was null,8& fo could not prejudge her. 
And the Purſuer Replying,that although there were no Witneſſes Inſert to her 
Subſcription, yet ſeing the Judicial AR produced bore her to have ſubſcribed the 
ſame in Judgment,and that ſhe had Judicially Ratified the ſame,it is enough to ſu- 
ſtain the Contract, and is more than it there were Witneſles Inſert, The Lords 
Found not this AR ſufficient to denude the Woman,and to verifie her Conſenr, 
nor yet her Subſcription of the ContraR, ſcing it bore, =ot to be done, and Sub- 
ſcribed by her before Witneſſes 5; ſeing the ſame Contra Subſcribed ( as it bore ) 
by her,ought to have made mention, that ſhe Subſcribed the ſame before Wit- 
nefles, who ought to have been inſert in the ContraR, and to have pro- 
ported, that ſhe ſhould have Subſcribed the ſame before them; but Found, 
that the Party might condeſcend upon the Witneſſes, their Names, who ſaw 
berSubſcribe the ſame,and that yet they might declare the ſame;But that it was 
not enough,that the AR declared that ſhe Subſcribed the ſame Judicially, but 
that he ſhould condeſcend upon the Witneſſes preſent, before whom ſhe Sub- 
ſcribed it, and abide at the fame in that manner. Actor, Alter, Gilmor, 
Scot Clerk. Vid. Fan. 30: 1635. Mitchelſon, 


MenXies contra eMckay, Eodem die. 
Ne Mckay Purſuing a Spuilzie of a Horſe, the Defender Alledged,. that 
( conform to the Law of Regiam Majeitatem ) he being Infeft in the 
Mila of to the which Miln the Lands occupied by the Purſuer were 
expreſly Thirled, againſt which Thirlage the Purſuer having carried his Corns 
owing upon theſe Lands, and grinding the ſame, at another Miln, . the Pur- 
ver apprehended the Horſes bringing back the Meal, made and grindedat the 
lad other Miln, which by the ſaid Law of the Majeſty, he might lawfully dos" 
Likeas it is the cuſtom of the Countrey,, not only in this. Miln, but in the other 
Milns about, viz. In Athole, where the Miln Lybelled, and the Lands Lybelled; 
lo Thirled lyes, to do the ſame. The Lord: ſuſtained this Exception, to liberat 
the Defender from Spuilzie, but not from Reſtitution of the Horſes again; and 
the Reaſon the Exception was ſuſtained, was, becauſe the Defender. Alledgedy- 
that he ſent back the Horſes again that Tame night, to the Purſuers' Hauſe, and> 
re-delivered the Meal to the Purſuers Wife, albeit the Purſuer receryednof: 
tle Horſes. Vid, March 14: 1635. betwixt theſe Parties. 
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Myg contra Campbell, January 23, 1635 
Pi for the Sum of 500 merks, having Compriſed his Debitary 
”" Lands, and being thereupon Infeft, obtains Decreet of Removing betore 
heriff'of Perth, againſt one CampbeB, he not Compearing, who Suſpends, 
that he was Infeft before the Compriſing; and the other opponing his Necreet 
ſtanding , and notwithſtanding thereof, Anſwering alſo, that he would be 
content to receive that Reaſon, and the verification thereof in this ſame plage, 
to be tryed boc ordine, if his Reply thereto ſhall bealſo received in this plage, 
2iz+ that the common Debitor was Inhibited by the Compriſer long before 
anyRight made to this Suſpender 3 and which he Alledged, was as great regs 
ſon ſhould be received hoc ordine, againſt thatInfeftment, as the aid Infeft. 
ment might be received againſt the Necreet ſtanding againſt this ſame Party, 
and apainft this Compriſing alſo, and Infeftment ftanding, obtained by him 
upon his great Charges, being a poor man, and for a ſmall Sym, which Fequi- 
redſummar Proceſs, and if not, that they both alike ſhould be either put tg 
Reduce, or elſe both ſhould be fummarly diſcuſt notwithſtanding whereof, 
the Reaſon of Suſpenſion was jnſtantly received, the Infeftment being inſtant. 
ly produced to verifie the ſame, albeit the Suſpenders Poſſeſſipn was not in- 
ſtantly verified, and the Compriſer was put to Reduce upon his Inhibition. 


L. Caddel/ contra Boyd, Eodewe die. 
T': young L. Cqdadell being Heretor of the place and Lands of Qaddel, 
B 


and having acquired his Fathers Lifexent thereof from him and Setting 
ack-Tack again thereof to him during his lifetime, which contained no Duty 
to be payed thereforez and the old Laird being year and day at the Horn,and 
his liferenx Eſcheat thereby Diſponed to Stevin Boyd; the young Laird Pur- 
ſacs the old Laird and the Danatar, upon the ACt of Parliament,to pay the Ex. 
pences that would repair the Houſe of Cadde#, wherein it was 1n worſe caſe 
than it was the time of the Acquiring of the ſaid Liferent, and to keep it in 
time coming in the like effate,when it ſhall be repaired, And it being Alledg- 
ed, that this 4Rion could not be ſuſtained, while there were a Precognition 
firſttaken, for tryal in what ſtate it was, thetime &f the Acquiring of the Des 
fenders Liferent»-Tack, and what would repair the ſame. And allo it being 
Alledged, that this AGtion could not be ſuſtained againſt the Liferent Tacks- 
man, feing the AR of Parliament, which isthe ground of the Purſuit, extends 
not to ſuch Rights, but only toConjuntfies, or (uch Infeftments of Liferent, 
and cannot beextended to Tacks, for it is not propey againſt them, and any 
who conduces with an Heretor, to take a Tack of Lands or Houſes, ought not 
to be burdened with theſe burdens, the like whereof was neyer ſuſtained; for 
a ConduQtor can never be holden to this, but on the cantrair, a ConduRer 
more properly may have ſuch Action againſt the Setter, eſpecially this Puzſu- 
cr himſelf being full Proprietar, and his Property no ways affected with a Life- 
rent-Infeftment, Attour heAlledged,that ſuch an Aion was never heard, neither 
Purſued nor Suſtained againſt the Donatar toa Tacks-mans Liferent 3 for the 
King could not bein Law holden to this Keparation, and conſequently not his 
Donatar, no more than the King or his Donatar are holden to pay the rebels 
Debts, Thefe Alledgances were all Repelled, and jt was Found, there needed 
no Precognition; and alſo it was Found, that a Liferent-Tacks-man was as 
well ſubje& to this Reparation, as one Infeft in Liferent, ſcing it was a Tack 
granted by a ContraQ, her which the whole Property was granted by the 
Facher to the Son, and the Son again grants a Lifercnt-Tack to the Father, 
without payment of any = therefore : and it was not as aTack Set inter L#- 
catorem © ConduForew,which had a competent Duty to he payed therefore by 
the Tacks-man,in which caſe the Argument had begn more confalerable 3 my 
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alſo it was Found, that the Donatar to the Liferent was ſubjeR as well as the 
Tacks-mans ſelf, to pay the Charges which ſhould be tryed neceſfar to this Re. 
paration, in ſo far as it was worſe now than it was at the time of the Acquiring 
of his Liferent-Eſcheat, and Declarator thereupon ; and that the ſaid Donatar 
ſhould keep the ſame thereafter, as it ſhould have been when it was Repairedz 
which the Lords Found, either he ſhould be holden to 40, or elſe to quite his 


Right. of cither of which he had his option. AQor, Advocatus, Nicolſon & Gibs 
ſon. Alter, Stuart & Cunninghame, Hay Clerk. 


Ker contra Knows, January 29. 1635, t 

Ne Ker, Donatar to Robert @Mudie's Eſcheat, after general Declarator 
thereon, and alſo after ſpecial obtained againſt one Craw, Debicor of a 
Sum to the ſaid Robert eMndie z he Arreſtsin Mr. Chriſtopher K nows hands the 
like Sum,owing by him to the ſaid Craw, and Purſues to make it forth-coming, 
And the Defender AT. ng the Sum was not Arreſtable,becauſe the ſame 
was owing by a Bond, the Term of payment whereof was Whitſunday, and in 
caſe of failzie then of payment, he was obliged to pay Annualrent therefore; 
whereby the ſame became Heretable, and ſo not Arreſtable, This Exception 
wasRepelled,becauſe the Arreſtment was laid upon this Sum before theTermof 
payment,at which time the Heretable Clauſe could not takeeffeQt: Likeas after 
the Term bow ſoon it was payable, he Purſued for the ſame, and asif the Cre- 
ditor had died before the Thom. the Sum would have pertained to his Execu- 
tors, and not to his Heirs, notwithſtanding of that Heretable Clauſe ; ſo the 
Arreſtment before the Term, was Found to affe&t the Sum, notwithſtanding 
of the Tenor of the Bond : It is ever doubted by me, if theſe preceeding De= 
cifions be good, whereby Sums owing by ſuch Bonds, after the Terms of pay- 
ment, are found not Arreftable ; for I think the Clauſe to pay: Annualrent 
therefore, nor no Surety, nor other Right following thereon, ought to exeemi 
the ſame from Arreſtments, ACtor, Craig. Alter. ' Gibſon Clerk. Y id. 

29 July 1634. L. Lugtonn,s Feb, 1635, Betwixt thir ſame Parties; 


Hamilton contra Wilſon, Eodems die, } ay 
N a double Poynding betwixt Sir James Hamilton of Broomwhill, hd one Wil- 
[| ſon,againſt whom theTennents of Lauder had Suſpended upon double Poyns 
ding 3 Wilſon clamed the Maills of the Lands from the Tennents, by vertue 
of his Compriſing : And the other Alledging,that in the firſt end of the Farms 
he ought to be anſwered of his Annualrent primo loco, ſeing he was Infeft there- 
in long beforethe Compriſing. And the Compriſer Anſwering, that he had on- 
ly Right toclaim the Duties of the Lands as Heretor,and the Annualrenter could 
not go therein betwixt him and the Pofleſſors 5 and for his Annualrent,he had 
his Action ſafe to him, to Poynd or Compriſe the Ground therefore. The Lords 
preferred the Annualrenter to the Compriſer, for anſwering of the Annualrent 
in the firſt end of the Farms adebted by the Tennents,and Found, that the Com- 
priſer had no Right but to the Superplus. Andit being further Alledged; that 
the Annualrenter, before this years Term of payment of thir Duties contro- 
verted had made Requiſition to his Debitor, for payment of his Principal Sum, 
whereupon the Annualrent foreſaid was redeemable, whereby he could not 
come back again to ſeek his Annualrent outof the Land, having made the Sum 
Moveable. This Alledgance was Repelled, for it was Found, that notwithe 
ſtanding of the Requifition, he might cloth himſelf with his/Infeftmenr, and 
might paſs fram the Requiſition,ſo long as the Sum was neither payed by the 
Debitor, nor yet prepared and conſigned, or offered to this Party, conformto 
the Requiſition. Alter.Gilmor. Yid.15 July 1629. Sir Fohn Hamilton. 24 Marth 
16264 F girniflat for the laſt part, = \ 5 ous 1637. Guthrie for the firſt part. 
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 Moncreaiff contra L. Balnagowne, Bod:m die. | 
R. Archibald Moncreiff having a Penfion granted by the King, out of the 
Blenſh or Feu-dutics payable to the King bythe L. of Bulnagowne, out 
of the Lands of which were erected to Balnagowne in a Barony, the Lands 
of old being of the Abbacy. of Feyne, and diverſe of theſe Lands fo EreQed, 
pertaining to others, who had the Property thereof Feued to them; Andothers 
of the Lands pertaining in property to Balnagewn's ſelf, who by the EreRion 
ofthe whole, became Superior to the other Feuars z And the ſaid Mr. Archibald 
Moncreiff having obtained Decreet againſt the L, of Balmagowye, as appearand 
Heir to his Father, who was adebted in that Duty to the-King, out of which 
his Peofion was gifted to be payed, Decerning the Ground to be Poynded there. 
forez the ſaid Decreet beinggiven againſt him, only as appearand Heir to his 
umquhile Father, and not as Heir, nor-Infeft, nor as Charged to enter Heir 
and upon the faid Decreet, having Compriſed all the Lands, as well pertain- 
ing to the Laird, as to the other Feuars, for not payment of the Penſion which 
he had, as ſaid is, out of the Feu-duties, and which were owing to him of dij- 
verſe years, for which he had Deduced the Compriſing, and obtained the ſaid 
Sentence ; he Purſues the L, Balnagowne, and the Poſleſſors of the Lands 
Compriſed, for the Maills and Duties thereof, And the Defender Alledgi 
the Compriſing to be null, becauſe it was Deduced res him, as appearing 
Heir only,he neither being Decerned as Heir,nor as lawfully Charged to enter 
Heir,nor as Infeft. The Lords Repelled rhisAlledgance,be (uſtained the Decreet 
& Compriſing,eſpecially in reſpe& of theſamine ſtanding unreduced, which the 
Lords Found they could not annul in thisProceſsſo fummarly,by way ofExcepti- 
on, albeit the Alledged Nullity had been in it felt Relevant : As alſo the Lord; 
thought it not Kelevant,evervalbeit it were in a ReduGtion; for they thought, 
& Found,that a Decreet to Poynd the Ground,might well be Decerned againſt 
one called to repreſent the Party Debitor deceaſed,only as naked appearand 
Heir,and that the Compriſing might ſo be Deduced thereupon, tor a Defundy 
Debt, againſt him, albeit neither [nfeft, nor being Heir, nor charged to en- 
ter Heir : Yet this would appear to have ſome difficulties, that a Decreet can 
either be given,or an Appryling deduced thereon, for a DefunQts Debt, againſt 
any perſon,who repreſents not theDefund,by Charge to enter Heir to him,or 
ſome otherways; for perſonal execution,could not be granted otherways againſt 
bim.And where it may appear that this Decreet and Execution is more againſt 
the Ground than againſt the Perſon, and for a Dcbt wherewith the Ground 
is affected, and fo tranſit contra quemcunque quoad fundum, It may beAnſwere 
ed, that the Feu-Duty, and the Poynding therefore, may well affe the 
Ground, , but for the not payment thereof, it would ſeem that the Property 
cannot be Compriſed, but from the Party that may be Conveened, and. is ſub- 
ject in the Debt, as the appearand Heircannot be, It may be Anſwered, why 
may not here the Ground be Compriſed, as well as in Non-entries after 
General Declarator,which proceeds againſt the appearand Heir to theDefunRz 
and the Lands will be Compriſed agiinſt the appearand Heir, after the profits 
of the Lands are Liquidat and. Decerned. Whereto it is Replyed, 4 this is 
not alike; for in Non-entries the Sentence istryed againſt him, whoonly ſhould 
and may enter, finding that the Lands are in Non-entry, and that the Superis 
or wantsa Vaſlal, wherein no othercan pretend Intereſt, and that is inherent 
in che nature of the Holding,that the Property may beſo challenged by the Su- 
erior, for the Vaſſals contempt, in depriving the Superior of a Vaſfal, which 
T tly in place ofa Vaſſal to ſerve him, gives the Lands to ſupply that want, 
which cannot be declared againſt any other, but him who is appearand Heir, 


and be the cauſe of the failziez for it is for his own fault, that is for his Non-ens. 
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try, be wants that Land g but in the other caſe, the.not pay ment of the Feu- 
duty, may give the Superior Right to Poynd the Ground therefore contra ome” 
#es, but not to Comprile the Property, but againſt one clothed with a Right, 
or called as repreſenting #»-Fure the Right ofthe DefunR- For when Lands are 
Dccerned in Non-entry, and thereafter Profits ſpecially Proven and Decerned, 
of neceſiity the Superior muſt Compriſe therefore, becauſe there is no other 

ſon as pretending Right thereto, who could by ny FoOuny in Law be 
ecerned to pay the ſamez therefore Sentence and Compriting of neceſſity 
muſt be Execute againſt the, Ground, to the which no other can have 
Claim, and for which no other can be Conveened ; but in the other caſe 
it is not ſo, for there is poſſibility of perſonal payment, if any were Cited Legal. 
ly therefore as Heir, or Charged to enter Heir, quo caſ# for not Entering or Re- 
nouncing, Adjudication or Comprifing may go on orderly 3 but in Nor-entry 
this is needleſs, becauſe of the nature of theHolding, and ſpecial Priviledge ofthe 
Superior granted in Law, AQor, Nicoljon, Alter. Advocatus,Stuart & Gibſon, 
Gibjon Clerk. Yid. 14 November 1635, Dick ſon. 1 March 2537, Betwixt thit 
fame Parties, Item, 15 Feb, 1627. Andrew Comper. 


Mitchelſon contra Mowbray, January 30. 1635- | 
He deceaſt Gavin Mitchelſor and Elizabeth Mowbray his Spouſe, being a- 
debted by their Bond in certain Sums borrowed from the deceaſt 
Mitchelſon their Creditor, for not payment whereof the ſaid Creditor Com- 
priſes from the ſaid Debitor, ſome Dwelling Houſes in Leith, and thereupon is 
Infeft in theſame , Likeas thereafter the ſaid Elizabeth Mowbray ( who was In- 
fefr in ConjunQt fiein the ſame Lands before the Comprifing) Compeared Ju- 
dicially before the Baillies of Edinburgh, and Ratified the ſaid Appryling, and 
the Lords allowance thereof, together with the Bonds foreſaid, whereupon the 
Compriling was Deduced, with the Infeftments to follow thereupon, and Re- 
nounced all Right which ſhe had to the ſaid Lands, either by Conjundthe, Lites 
rent, or Terce,or any way whatſoever, and made Faith, that ſhe was not com- 
pelled thereto, but that ſhe did it voluntarly, and of her own free will, and 
obliged her never to come in the contrair thereof, as the ſaid At under the 
Hand of Mr, Alexander Guthrie Town Clerk of Edinburgh bearsz And George 
MitchelſonChirurgeon inEdinburgh being [afett in theſ: Lands,as Heir to his um- 
quhile Father a Compriſer,he Purſues Removing therefrom againſt the ſaid Ek- 
zabeth Mowbray;who defending herſelf with the (aid Infettment of Conjund-fie, 
granted to her before the Compryſing , and the Purſuer opponing her Judi- 
cial Renounciation and Ratification : The Defender Duplyed, that that Ra- 
tification could not prejudge her, becauſe it was not Subſcribed by her,but was. 
only the afſertion of a Clerk to an Inferior Court, which ought pot to be of 
force to take away her Literent-Infeftment z and the other opponing the Sos, 
lemnity thereof, and the preceeding Bonds and Comprilings, which being ſo 
Ratified by her, adds ſtrength to rhe Bonds, albeit they in Law had not been 
of force to have produced perſonal Execution againſt her, ſeing they are Aus, 
gewinali, and all conjoyned together, are of that ſame ſtrength, as if her Huſ- 
band and ſhe had Diſponed the Lands, and that ſhe had Jucicially Ratified 
the Diſpoſition, The Lords Found the Exception Relevant, notwithſtanding 
of the R atification produced z for the Lords Found, that the Bonds, albeit 
Subſcribed alſo by the Woman, yet being of borrowed Money, and done by 
ber with her Huſband ftavte Matrimonio, could not be _— againſt her, 
tor produce Execution againſt hery and alſo Found,that a Ratification being, 
done by an A& ExtraRed out of the Town Books, as ſaid is, under the Clerks” 
Subſcription, did not derogat to the Defenders Right of Conjund-fie, ſing, it 
Wadone by her in the time of the ——_ ſtanding, her Huſband then being, 
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onLife,and that the ſame was notWarranted by her Subſcription,nor was there 
any other Writ made before this Judicial AQ, whereby ſhe had given wt. 
ſent, and Subſcribed the like Ratification, without which her Subſcription; 
ſome ing Writ of this Tenor, the faid Ratification Judicially made 
the Comprifing, and Renounciation of her forefaid Right, under the Cl 
hands only, and not Subſcribed by her ſelf, with her own hand, or by Nottan 
for her, if ſhe could not Writ, could not prejudge ber Right. AQtor. Canis. 
ghame > Alter, Mowat & Deans. Scot Clerk, Fid. January 21, 
163 L . 


L. Renton contra L. Wedderburn, Olt. January 1635. 

He L. Renton being Donatar-to Sir George Hume of @Manderfion'sLifh 
rent-Eſcheat, and ſicklike the L. Wedderburn being Donatar to the ſamg 
and both the Donatars Purſuing Declarator thereupon, and both Compearing, 
and claiming preference. The Lords preferred Renton, andDeclared the Life 
rent in his fayours; becauſe albeit the Laird of Wedaerburn's Gift was a quarte 
of a year dated, and exped before Remtons Gift, yet the Summons of Declan, 
tor at Remtons inſtance was execut three days,and the day of Compearance wy 
three days alſo before theE xecution,and day of Compearance of the Summon 
of Declarator purſued by Fedderburn,and fo for ſuch littleOdds as Three Day 
albeit there was the ſpace of a quarter of a year betwixt their Gifts, the firſt Dj 
ligence of the Citation was totally preferred, albeit alſo L. Wedderbur» had 
raiſed upon hisGift a Summons of Declarator,long before Rentor,and hadFxecut 
the ſame long before Remtons Summons, and called the ſamez but becauſe it 
was Execute upon ſix days Citation, whereas it ſhould have been Execut upog 
21 days, he Rood not at that Citation, which could not have been 
lawful, but Coppied the Summons again offthe Signet, and Execut the fame 
again de novo upon 21 Cayts which Execution ſomade, and day of Compears 
ance was three days behind Remtons,and ſo Renton was Preferred,as ſaid is; and 
for no other defet, was Wedderburn Rejected, but becauſe his laſt Execution 
was Three days behind the other, and the day of Compearance ficklike; For 
the Lords thought that Wedderburn might double his Summons at the Signet, 
and of New again Summon the Pats Candi, albeit the other Party contends 
ed, that he could not Summon de #ovo, by vertue of that Summons, which was 
once Execut to another day of before, and which was Inſert therein, and cal- 
led, and accepted in Judgment by the Party; but if he ſhould uſe any other 
Execution, it behoved to be by another new raiſed Summons, and not by the 
fame Summons, or the double thereof, being Execut, as ſaid is, which was not 
reſpeRed, for the double was ſuſtained; but for the Priority of the other, the 
other was preferred, they being both Creditors to the Rebel, albeit Wedder- 
bury offered inſtantly to fatisfie all the Debt, owing by the Rebel to Renton, 
A&or. Adwocatas & Nicoljon, Alter. Stuart. Gibſon Clerk. 


Roſe contra Dick, February 3. 1635. 

O< Robert Roſi, Son to the Lo, Roſs, purſues William Dick, for ReduRi- 

on of a Contra, made betwixt' the ſaid Wiliaw Dick, and Sir Fobs 
Hume of Northberwick, anent the Alienation of the ſaids Lands to the faid Wil- 
liam, ſuper capite Inhibitionis, as done after the faid Robert Roſs his Johibition, 
Execut againſt the ſaid Sir Job», upon his Bond of 120co0 Merks,debtful to him 
by the ſaid Sir Jobs, And the ſaid Williaw Dick, Alledgings that albeit the aid 
Contra& was Poiterior to the Inhibition, yet it depended upon Cauſes : 
ing the ſame 3 for the ſaid Sir Jobs being Devices to the ſaid Willzam in diverſe 


Sums, and alſo to diverſe others his Creditors, which other Creditors had Se 


curity of the laids Lands, for their Debubcfore this Conrad, now quazrelleds 
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The Deciſions of the Lards of Sefpon, 1635, 945 
It was very lawful co the faid William Dick, to the effeft he might pet Securi- 
ty, for payment of hisown Debt, To take the ſaid Security of the (aid Sir Fobr 
by Lands, wherein he has obliged him(clſto pay the ſaids other Creditors, who 
had Security of the Land, by Infeftment , before the Contra quarrelled; fo 
that theſe Rights being perfeted to the Creditors before this Inhibition, the 
ſubſequent Contra@ , albeit after the Inhibition, yet depending upon the 
fjds other Rights preceeding the ſame, cannot be Reduced; ſeing this Purſuer 
may yet Compriſe the Reverfion of the ſaid ContraR, and take the Lands, by 
payment of the other preceeding Sums, This Alledgance was Repelled, for the 
Lords Found, that this Contrat now quarrelled, could not be ſuſtained, be- 
ing done after the Inhibicion, as it it had depended upon the prior Securitics, 
in reſpect it was a new Security, not made in favours of the Creditors, who 
had Securities Exped before thisContraQt 3 but was made in favours of Williams 
Dick, another Party, who had no Right made tohim of theſe Debts, by theſe 
Creditors, whoſe Real Securities preceeded the Inhibition, and whoſe $-cu» 
rities did ſubſiſt un-prejudged, by the falling of this Contra, which was made 
as faid is, betwixt Sir John Hume and William Dick, who was a Stranger tothe 
other Creditors Rights; and therefore this Contra&t was Reduced, as done after 
Inhibition, and not havingany dependence upon a Right preceeding the ſame; 
whereto the ſaid William Dick had good Right. Actor. Advocatus. Alter, Gil- 


mire, Fid. March 8. 1631. Broun contra Murray. Feb. 6. 1635. betwixt thit 
ame Parties 


Innes contra Leſlie, Bodem die, 
Ne Jr-ne: being Donatar tothe Eſcheat of one Dovgls, after general De- 
claratorPurſues one Lefty, for payment of 4coMerks, adebted by hisBond; 
tothe ſaid Dovglas theRebel;zand the ſaid Zeſ/yAlledging, that he was Cautioner 
for the ſaid Rebel to one of his Creditors, before the ſaid Rebels Rebellion, for 
payment whereof, he was Diſtrefſed, and would be forced to pay the lame; 
and therefore that Bond ought toCompenſe the ſaid Cautionry, and he bas Juſt 
Cauſe of Retention of the ſame,for his relief,of a Part of this greater Sum, which 
he was Diſtreſſed for; and o this relief pro tamto, being in his own hands, it 
ought not to be taken from him. The Donatar Replyed, that the Fisk payesno 
Debt of the rebels, therefore the Defender cannot obtrude this Compenſation 
againſt the Fisk, albeit it might have met the Rebels ſelf, it he had been ſeekin 
this Debt from the Defender, The Lords Found the Exception Relevant, ras 
Found that the Defender might allow in his own hands this Debt of 4o0 
Merks, adebted by him to theRebel,in ſatisfaQion for ſomuch of the other Debt 
of 1 1000Merks pro tanto;wherein he wasCautioner for theRebel, to the Rebels 
Creditors,he being diſtreſſed therefore;zand the Lords admitted this againſt the 
Fizk, and his Donatar, albeit R:g»/ariter in our PraQtique, the Fisk payes none 
of the Rebels Debts. Actor. Gzv/on. Alter. Gibſon Clerks Yid.July 26. 624: 
L, Eſſulmont.Feb.1 5. 1635. Lockbart. Feb,24e 1635. Raith. Feb.24 16379.Pilmuir,; 


Dog contra Muſhet, February 5, 1635. EN 
Ne Dog Purſuing My/bet, for abſtrafting of his Corns, growing upon bis 
Lands of which Landsare of the Lordſhip of Ceſſmnt»bie, in the 
Miln of the which Lordſhip, the Purſuer is Infeft, with the ARrifted and 
Thirled Multures of the faid whole Lordſhip 3 and the Defender Alledging, 
that the Purſuers Scaſin of the Miln foreſaid, and Thirled Multures therein colts 
tained, cannot furniſh this Aion, except that the Purſyercould qualifie, and 
prove, that either the Defender were Thirled to the faid Miln, by tome Clai 
of his Infeftment, which aſtri&ed his Lands thereto, or elſe by ſome othe 
and Conſtitition of Thirtage; 6r = po Writ, which might aſtti 
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to the ſaid Miln, This Exception was Repelled, in reſpett of this Reply, which 


the Lords ſuſtained, and admitted to the Purſuers Probation, viz. That the 
Majeity, and that the Defenders Lands1ybelled, are a Part of the ſaid Lord,” 


Miln Lybelled is the ſole and only Miln of this Barrony, belonging to the Ling 


(hip, and that the Heretors thereof has been in uſe paſt memory of Man, tg 
come and grind their Corns of the faids Lands,at theſaidMiln,as T hirled there. 
to, and to pay therefore the quanrities of the Multures acclaimed, and to caſt 
the Miln-dames, and to lead the Miln-ſtones, and to repair the Milnz which 
uſe and conſuetude in the King's Miln is ſufficient, albeit more is required in 
Milns pertaining to privat Perſons, which Reply being Proven, the Lord, 
Found als ſufficient to conſtitut a perpetual Thurlage,as any Writ,or Conftity. 
tion, being in the Miln of the Kings Barrony: Actor. Alter. Dunly, 
Gibſon Clerk. Vid. March 14. 1635. Mackay, 


Ker contra Knows, Eodeme die. 

N this Cauſe whichis mentioned Jan. 29, 1635 It was Alledged by Krony 
that he could not pay to the Purſuer the Sums acclaimed. as being Arreſte] 

1 his hands, and as Adebted by him to Craw , becauſe by the Bond produced, 
whereby he is Conſtitut Debitor to the ſaid Craw, It is provided that the (aid 
Craw his Creditor, ſhould pay, and Imploy the ſame for Relicf of two Sung 
adebted by the ſaid Craw, ro two of his Creditors, who had ſcrved Inhibition 
3gainlſt the ſaid Craw their Debitor, before the Alienation of the Land,made by 


the ſaid Craw to this Defender ( and for the which Altenation, rhe Sum ac- - 


claimed,is a part of thePrice )and for purging of all otherInhibitions Execut 4 
zainſt him, according whereto the Defender has given Bond to the faids two 
\ Treditors, ſpecially expreſt, for payment of their Surms; and which B 
lbeit given after the Arreſtment made by the Purſuer, muſt liberat the De- 
ender, at this Arreſters hands, in reſpe& the Writ, wh-reby the Purſuercon- 
lituts him Debitory is affe&ed with this Condition, and which he may yet 
awfully do, in reſpeR of the Proviſion toreſaid, ſpecially expreſſed therein; 
And albeit the Purſuer Replyed, that the Proviſion of the Bond is not tyed 
-2nly to theſe two ſpecial Creditors, but alſo has joyned there with others, inthat 
Game Clauſe,in a connexed P hraſe, wiz. And for ſatisfying of all other [nhibiti- 
ons : fſeing therefore he had Arreſted, before he gave Bond to theſe two ſpe- 
cial Creditors, and that he had not only Arreſted, but alſo had ſerved Inhi- 
bitions, long before any Inhibition Execute by any of theſe two Creditors, 
therefore in reſpeR of his Dilig: nce, and that the others had done none, The 
Defenders voluntar binding himſelf to the two Creditors, ought not to poſt- 
the Purſuer, but he ought to be preferred in the Sum acclaimed, The 
mh not withſtanding of the Purſuers firſt Inhibition, before the other twa 
Creditors to Crew,and notwithſtanding of his Arreſtment before Knows gave 
Bond to theſe two ſpecial Creditors, Found the quot es Relevant, and 
that the payment appointed by the Bond, and to be mare to the other Two 
Creditors, ſpecially mentioned therein, ought to take effeR, before payment 
could be craved by this Arretter; albeit the wnico conmtextu, provided pay- 
ment tobe made tothem two, and alſo to all other Creditors, who had ſerved 
Inhibition , which generality, The Lords Found, couldnot take effe, but af 
ter the two Creditors ſpecific? named were firſt payed, ſeing the Defender 
was content to run the hazard of thisPurſuers firſt Inhibition; and fo the ſpeci 
Perſons named were preferred,albeit there was no Note ofPriority,appointing 
them to be payed inthe firſt place, by that Bond, but only i» ordine Scrip- 
&re, their names were expreſt firſt therein; And therewith the ſaid general 
Clauſe immediately - ater (ang a any dixeRing of Preference,or Poſteri- 
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ority , and albeit there was no Diligence done by any other but this Purſuef: 


Attor. Craig, Alter, Belſhis & Mowat, Gibſon Clerk, -- 
| ' Ker contra Forſjth of Dyks, Eodem die. . ad 2s 
R. William Ker purſues one Forſyth, and  Forſfth of Djks, for 
YI lmproving of a Diſpoſition of his Wifes Liferent, Alledged made by him 
to the ſaid Forſj1þ, and which being produced by Dyks, to whom Forſgth had 
Aſſigned the ſame, for Relief of ſome Money, wherein Dyke was Bound as Cau- 
tioner to Forſ3ths Creditors for him z And the Purſuer offering to Improvethe 
ſame, and therefore deſiring that Dyks,who produced the ſame,ſhould abide by 
the ſame, upon Peril of the pain of Falſhood; ſcing the Principal Party, to - 
whom it was made, has left the Countrey, and was not preſent to abide theres 
at, And Dyks Anſwering, that he could not abide thereat, but as given to bim 
by the principal Party, as a true Writ, wherein he could know nothing whes 
ther it were true or falſe, he not being a Dire& Partie therein, and no wayes 
acceſſor thereto, but is a Third Perſon, who is heavily prejudged by the Par- 
ty, and with no Reaſon ought to be drawn under this danger; And the Kin 
Advocat contending, that the Writ being now produced, the Producer ought 
to adviſe,if he will abide by it or notfo as thathe will ſtand to the perril of it, 
ſeing there is no other Perſon to abide at itz and if the Producer were not urg- 
ed to this by the Lords, it would open a door to all Falſets, the Forger flyin 
bimſeif,and putting over the Writ to a Third Perſon, whereby all Puniſhmen 
might be evited. The Lords would give no Anſwer at this tithe, whether a 
Third Perſon ſhould be holden abſolutely to abide at this Writ,or not,teing he 
produced the fame in Judgment, where he might yet deliberat with him- 
ſelf, if he would abide at it, and uſeit or not, ſeing it was yet entire to him, 
either touſe ity or paſs from itz but ſuperceeded to give anſwer thereto, while 
the tryal of the Truth of. the Writ were deduced, according whereto, as they 
Found by the conſideration of the Courſe of the Proceſs, and tryal taken there. 
in, and as any thing ſhould refle& upon this Party, they would give anſwer 
either to ty him thereto ſiapliciter , or not : Arid it being farther Al- 
ledged by the Defender,that the Purſuer could never be heard, to Improve the 
Diſpoſition called for, and now produced, butAbſolvitor fievpliciter ought tobe 
granted from this Improbation , becauſe the Purſuer has ſenfine ratified the ſaid 
Diſpoſition, which being of conſent admitted to Probation, the Defender pro- 
duced the ſaid Ratification, for proving thereof; and the Purſer offering ta 
Improvethe ſame as Falſe, And fo Alledging the Exception could-not be Found 
roveng wherein it being Conteſted betwixt the Parties, if the Purſuer ſhould 
holden alfo to Improve the Principal Diſpoſition called for, or if it ſhould 
ſuffice inLaw,and that he had noneceſlity to Improve any more,but theRatifi- 
cation produced, to verifie the Exception, as the Purſuer Alledpged 5 who Re- 
plyed, that ſeing the Exception elided the whole Cauſe in totzw, and that the 
Probation thereof ,as it would produceAbſolviror ſimpliciter&in totum from the 
Purſuit, ſo the ſuccumbing therein,ſhould produce Condemnatory 'without any 
further Probation of the Lybel; for Exceptio affirwat Libelhune,at leaſt preſuwp- 
tive, and it is abſurd, that there can be any Probation of a Libc] totally elided 
by the Exceptionz For the Exception and the Lybel cannot admit- Pro» 
bation to gp upon both, The Lords nevertheleſs Found, thatit was Incumbent 
to the Purſuer to Improve both the Diſpoſition, and the Ratification s and 
that albeit he ſhould Improve the Ratification, yet he would not be freed from. 
Improving the Diſpofition called for, ſo that albeit the. Exception elided the 
Whole Purſuit, yet being in an Improbationg where the Exception was pro-- 
poned againſt the Party, not materially i= cave, but why he could notImprove, 
theWrit, it was Found that the proponingthereof, did not exectithe Pixyiver, 
Bbbbb4 : from 
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om the Burden, to Im the Writ Lybelled; Therefore they Aſſigned 
Term for to Improve both, but declared that they would confider by the try) 
Deduced,if the Improving of the Ratification ſhould ſuffice to take away the 
Writ Ratified, or not 3 and becauſe the Purſuer defired a ſhort day to beaffigg- 
ed to him to Improve, againſt which day Forth, who was the Party princi 
pally called, = - to whom the Diſpoſition Lybelled was Alledged to be made, 
was Alledged eo be out of the Countrey, and ſo could not be convenient] 
Summoned to that dayz Therefore he deſired that the Zords ſhould find none, 
ceſſity to Cite him to that Dyet, as uſe is in other Dyets, where Defenders are 
abſent, and which in this Proceſs, he Alledged he needed not to do, ſeing he 
being twice Cited before, and not Compearing to abide at the Writ, nor to 
ſuſtain the Tryal, quoad ew, the Writ ought to beDecerned to make no Faith, 
which ought to liberat the Purſuer, of any further warning of him, to any ſub 
ſequent Dyet of the Proceſs 3 for theſe Dyets are not Deduced, nor the Try 
en againſt him, but againſt this Third Party Compearing, and who ulſesang 
produces the Writ; notwithſtanding whereof the Zords Found, that 
would not find the Writ to make no Faith againſt the Principal Partie abſent, 
ſeing it was produced by another, and that Tryal was to be taken upon the ye, 
rity of the Writ z Therefore they Ordained himto be Warned to all the Dye, 
but upon Citation of 15 days only, and not as againſt one out of the Cou 
upon 60 days. Aftor. Advocatus, Alter. Nicolſon & Gilmor, Scot Clerk, 


Roſs contra Dicks February 6. 1635. | © 
His Cauſe which is mentioned, Feb. 3. 1635. being again this day cl- 
| led, and the Parties heard in preſence of the Zords; It was Found, that 
the Contra of Alienation of the Lands of Northberwick, made to William Dick 
by Sir John Hame, after the date of the Purſuers Inhibition, ought not to'be 
Reduced upon that Reaſon, as done after his Inhibition, where the ſaid Cot- 
tra depended, and was made for fulfilling of Bonds, preceeding that Inhibi- 
tion; inthe which Bond the Debitor was obliged to give Infeftment, either 
in Wodſet, or of Annualrent, or where the faid Contra was made, a 
to prior Infeftments, granted to other Creditors, before the ſaid Inhibition; 
which Contra the Lords Found not to fall, for the Reaſon of the ſaid pre 
ceeding Inhibition, where the ſame contained no other head, nor no more 
than was granted in the ſaids Infeftments, perfeted tothe Creditors, whower 
Infeft before the Contraft, and where the ſame Contra contained nothing but 
the Obligation, and perfeRing of the lnfefrment, whereto the Debitor had 
Obliged himſelf, by his Bond to his Creditors, before the ſaid Inhibition; and 
reſpeRed not the Reply, whereby the Purſuer anſwered, that the Contra 
being made with Witiam Dick, who had not Acquired the Right of the pre- 
ceeding Creditors their Infeftments, but being anew Security, done after his 
Inhibition, however it might have been ſuſtained to the Craditon themſelves, 
or to their Afigneys, yet cannot be ſuſtained to this Party,who had contraveen- 
ed the Inhibition, which was Repelled; ſeing the Party Purſuer received no 
prejudice thereby, for that which in the Perſon of other Creditors, would have 
excluded the Purſuers Inhibition, might alike have the fame effe& in Wilkw 
Dicks Perſon, who had payed theCreditors, and who had reſigned their Rights 
of Inſeftments in his Hands, he being Infeft upon this Contra&gin the Lands 
Lybelled; but whereas the ſaid Contra contained any other: head,which had 
no Dependence upon a Cauſe preceeding the Inhibition, and whichtheDe- 
bitor might have compelled to fulfill, upon the ground of a preceeding 
Obligator Clauſe, The Lords Found the Contract, in theſe Points, as done 
Boy ibitionew,ought to be Reduced ; and becauſe the Defender alſo Alledg- 
ed, that the Contract was in ſomePoints perfected, for Satifaction of preceeing 
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Bonds of Money, adebted to the Creditors, and whereupon they had ſorved 
{nbibition before this Purſaers' Inhibicioa, and before ho Bond vic is the 
grouad thereof; and that the Purſuer Alledged, and Replyed, that theſe pre- 
ceeding Bonds of borrowed Moniey, and Inhibition before the Purſuers Bond 
cosld not be received,to ſuſtain thisContract, which had noCoheſion togethers 
& if the Defender had any ground of Priority of Inhibition, before thePurſuers 
Bond, he might Reduce thereon, but it could not be receivedin this place; by 
way of Exception. The Lords, for ſhortning of Pleas betwixt Parties, Found, 
that they would hoc ordize, and in this ſame place, diſcuſs this Alledgance upon 
the Priority of the Defenders Debt and Inhibition; For if he thereby might in 
a Reduction, anull the Purſuers Bond, then the Contract quarrelled, might 
lawfully ſubfiſt, for that Debt alſozand it was Found,that it might ſummarly be 
Cognolced and Diſputed betwixt the Parties als conveniently in this Proceſs; 
without multiplication of more Proceſs, and without further Vexation of any 
of the Parties. Actor. Advecatws, . Alter, Nicolſon & Gilmor. $cot Clerk, 


Captain WFatſor contra Aiton, February 7, 1635. 
Y Contra@ of Marriage betwixt Captain Watſon and his —_— on the 
one Part, and Mr, 4»drew Aiton on the other Part; Captain Watſon is ob- 
becd to pay in Tocher with his Daughter, to theſaid Mr. Andrew Aiton 10006 
Merks,at the receipt whereof the ſaid Mr. Andrew is obliged to Itnploy 500b 
Merks thereof upon Land or Annualrent,to himſelf and bis ſaid future Spouſe, 
in Literent, and the Longeſt liver of them two, and to the Heirs gotten be- 
twixt therh in Fies Which failzicing to his Heirs whatſomever. After the Mar- 
riage, and before the payment wade of this Sum by the Captain, the ſaid Mr. 
Andrew aſſigns the ſaid Sum to his ſaid Spouſe, and the Heirs gotten betwixe 
them, ( ſhe being then great with Child ) conform to the ContraQ, which fail- 
zicing, eo caſu he affignes 3000 Merks ofthe ſaid 5000 Merks to his ſaid Spouſe, 
and the other 2000 Merks he aflignes to his Siſters Bairrs. This Afhignation 
after ME deceaſe of the ſaid Mr. 4»drew, there being no Bairns on Life procre- 
at betwix: him and his ſaid Spouſe, is defired to be Reduced, as done ip Le&o 
egritudinis, art the inſtance of his Heirs, wherein hisKelice, and the Captain 
her Father being Defenders, Alledged that this Sum was Moveable , and fo the - 
Diſpoſition thereof could not be quarrelled 3 And the Purſuer anſwering, that 
it was Heretable, being deſtinat for Infeftment upon Land: The Lords Found, 
that the Sum remained a Moveable Sum, even unto the time the ſame was Im- 
ployed upon Land, conform to the Deſtination z and that the Deſtination of the 
Imployment, whereto the Creditor was obliged, when it was payed to himby 
the Debitor, madenot the Sum to be of the nature of an Heretable Sum; ſeing 
the Debitor was not obliged in Annualrent therefore, neither was he obliged 
in the Imployment, but only the Creditor at the _— thereof ; and- albeit 
0 long as it remained 
un-imployed upon Land, as the Deſtination appointed, whether it were in ths 
bands of the Creditor or Debitor, and far more while it remained in the De- 
bitors hand un-payed by bim. Gibſon Clerk, Yid. March 20, 1633. ambony 
White, Decem, 12; 1632. Geills Shaw. 


Mdſman contra Lockbart and Laing, February 10, 1635! '. . * 
F\Ne Moſman Relit of Fames Nicbet, being Donatrix to her utnquhile Huſ- 
bands Eſcheat, after general Declarator Purſues Lockhart and Lajpg, who 

had cerrain of her Fusbands Goods and Gear in their Hands, by a ſpecial De- 
Elarator, ſor Delivery ot the ſame to! hery And they Alledging,: that the ſaid 
\\Detun& being their Debiror, delivered the (aids ro thew,. in. bis own 


»Lijerime, - log before the purchaſing of this Gijr from the Kingy: by werrarel 
Will 
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which Delivery they became in poſſeſſion , proceeding upon a juſt caule gf 
Debt : And the Donatrix Anſwering, that it was not Relevant, except that the 
Defenders Alledged,that the Delivery was made before the Rebellion, for afs 
ter hewas at*the Horn he might do no Deed, which could prejudge the King, 
no more thana Rebel year and day at the Horn, might Diſpone his Lands after 
the year expired,in prejudice of the Superiors Right ro his Literent, The Zorgs 
Found the Alledgance Releyant, and Found it not neceſſary to the Defender 
to ſay,the Delivery was made before the Horning, being done before the Gift 
was Diſponed, as ſaid is, Actor, Alter, Heriot, Vid February 14, 1635; 
betwixt theſe parties, 


Maire contra Muire, February 11, 1635, 

N a ReduQion of a Bond of Alienation of a Tenement in Glaſgow, madeby 
4 umquhile David Mair, in favours of Fanet Maire his Fathers Siſter, at the 
inſtance of the appearand Heirs of the ſaid umquhile David. The Lords Found, 
that this Aion of ReduRion, moved at the inſtance of the appearand Heir, | 
could not be Suſtained to Reduce an Hererable Diſpoſition of Latids, made by 
the Detunt, to whom the Purſuers were neither Heirs, nor had any other rel 
Right to the Lands and this Action was not Suſtained at the Purſuers inſtance, 
as appearand Heir to the Deftuat, maker of the Diſpoſition, upon that Inte 
reſt, as if they as appearand Heirs, might crave ReduRion to that effeR, that 
they by the Diſcuſſing of this Aion, might know whether they might enter 
Heirs or not tothe Detundz tor they ought to conſider of their hazard thems 
ſelves, and ought not tobe ſuffered ro Purſue upon that Intereſt, for that end, 
Actor, Nicolſon & Maxmnel, Alter, Stuart & Gilmore, Gibſon Clerk, Fid, De 
aember 12, 1635, Wardlaw. December 3, 1634, Ls Johnſton. 5 


Cock contre Parochioners of Auchtergovan, February 12, 1635, | 

| ou Cock Writer having the Rightof Feuof a peice of Kirk-Land in Au» 

J tergovan, which was Feued in ano 1562, and ſince continually Poſſeſt by 

him and his Predeceflors, while lately that the ſame was deſigned to the Mi- 

niſter, and Evicted by him for his Gleib, Purſues the reſt of the Perochioner, | 

Heretow of the Kirk- Lands, for their proportional-part of his Relief : And they 

Alledging,that he ought to hayeno Relief, becauſe by the 4# of Parl, 156}, 

the Vicears Manſe and Gleib are Diſcharged tobe Feutd; and this Land Libelled 

, deſigned to the Miniſter , was the Viccars Gleib of old , and therefore the [ 

Feuar thereof ought to have no Relief z And albeit the Purſuers Feu be in ave | 

1562, and ſoa year before the AZ of Parliament, yet it muſt tall under that 

AR, becauſe the Feu'was not Confirmed untill the year 1565 , and fo is owll, ] 

and therefore is alike as it it had been Feued after that A#, The Lords Repe- | 

led the Alledgance, and Found that there ought to be Relief granted; And ic 

being thereafter Alledged,for one Fames Rattray a Parochioner, that his Lands ? 

ought not to be ſubject to any Relief, becauſe he holds his Lands of the Col- 1 
{ 
{ 


: ledgeof $7, Andrews in Feu, to which Colledge the ſame is Mortified, before 
- the A# of Parliament 1594, which appoints Relief, and ſo'belonging to the 
Colledge; they ecaſe ro be Kirk-Lands : This Alledgance was alſo Repelled, 
and Found that theſe ſame Lands, albeit Mortified to the Colledge, yet ceaſes | 
not to be Kirk-Lands, bur that they ought alſo to pay their part of the Relief, F. 
for they were Feued to the Defender tor a (mall:Fen-Duty of 8. hw 
AQor, .- Alter; Narrn. Hay Clerk, - 4 22456 
| ' Brown contra Binnie, Evdemi diec | 0G & 

BY ContraR of Marriage betwixr Robert Brown on the one-part;and _— 
res Bijmie his farme' Spouſe, with conſent of Fodn'and Xlt*i»der Binw 
| herBrerlyen on che ocher pace,the frld Rebort W/0bliged 60 icaploy che Toke 
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to himſe}f,"and his frure Spouſe ia Lifereat, aud rothe Heirs porten berwixt 
chem in Fee, which fa , the one hab cp himſelf, and the wake half 6 
the ſaid Fohw and Alexander Binnies ; which Cont ; after the Deceaſe 5F 
the Wife, being Regiſtrae by conſenr'of Procuratots, 'ae the inftance of the (aid 
ohn and Alexander Bipnies, and the faid Robert Brown Charged thereupon 
zo fulfil the ſame, and he 'Suſpending the ſaids Charges 3 The Lords Found 
thar feing the Principal Party, vx, the Wife, who by the Procuratory cons 
tained in the Contra@,gaye Warrant to the Procurators to Compear,and con- 
{cat co the Regiſtration, was Deceaſt before the Regiſtration therpbf, char the 
fame could not beſo ſummarly Regiſtrar, by che conſetit of Procurators Adhi- 
bired for the Parries conſenters,norwichſtanding that it was Alledged for them , 
thac they were Parties ContraQers, and had Subſcribed the Contract, and (6 
that they might lawfully Regiſtrar the ſame, and ſeck Execution thereupon z 
And that being the caſe , it was more than it there had been only a Clauſe 
conceived in rig Ent al 0 eaſu ſuch (ammar Regiſtration could not have 
beca Suſtained, but they being exprefly GontraRers and Subſcribers; the caſe 
was far differen *: Which Alledgance was Repelled, and notwithſtanding theres 
of the Lords Found that the Contract could nor be (o Summar! Regiſtrar; 
ar the inſtance ot the Conſengers, after the. death of the Priocigal Party; but 
referved to them theie Actias, 50 Parlue for fulfilling to chem of that Contrac; 
in any Head Obligator in thais fayours, by, way of ordigar Aion prov? de jure; 
Vid, Fannary T5, 1635, Shanks, | +541 
-- Hepburn contra Sextos, Eodem dic, 539 ba 
Ames Hepburn Brother and appeatand Heir to'\umquhile Foba Hephern his 
J elder Brother, Purſues Dat Margattt” Prifton, Reiift of umquhile Sir Re- 
bert Hepbury of Alderflowy'their Father, the beibg their Mother, and 1/obe/ 
Seaton Rei of the ſaid Brother, who-were Literenters of the whole Eſtate, 
whereto he was to ſucceed; for a Modifieation to him, during their Liferimes; 
And the ſaid 1ſobet Searou Alledging;. that this Action ſhould abide continuatis 
on, and alfo , that tha A# of Parkamens, which was the Groundof this Ati- 
on, Ordained Modifieations' & be granted ro'the Heirs of the DetunR, ſo that 
this Purſuer being only eppearand Heir, and'neicher: being Infett 2» Heir, nor 
Reroured Heir, - he could haveno Adtion the '4-of Parliament, which 
ought te bereſpeced, ſeitig the Defender has ARiom due to her againſt the 
Heir of her Hasbatd, which the'candot move againſt the Purfuer; betore he be 
Entred Heir, The Lo#ds Repelled the'Aljedgance, feing the Aion was Ali= 
tyentar, and fo-needed no Continuation 31> And alſo che appearznd bicig ought 
to have Modifieztion, thar he might have Means w tolive; and that the 
47t of Parliament did militat for the appearand Heir = Likeas the Purſuit atter 
Setitence would farniſh Aion 2gainft the Defender, asbehaving hindelt as ap- 
prarand Hefr to the Defug@, and if ſhe pleaſed alfo; ſhe might Charge hind 
to Enter Herr, and-if he vefafed, thewſhe had reafon ro Difpurc,why, the mighc 
be fredof his Modilicarion, or make other advantagrthereby; | Afton, Neves: 
Alter, Hoy Clerk,'FM, Fuly 21,1636, L, Ramorny,and the:cabes there; 
wt  406Fhart contta Moſman, Febravry 14. 1635; 
IN hn mentioned Febraary 16.18 5. The etenders A ,thac 
-& the Rebel was | itor and 'ufiring the ne by the” jon 
et0 them by the Re | of the Goods t = contained, madeby him to 
; Bygma, for Grpfeing of his Debt, conpained in. rhax Difpo ; 48dwhich he 
therein cooket gs 0wing by him, and which chey Allegged'vas Tufficlene; tor 
Athey bod had a preeedi Jond, 3 cou have by je apt Dit 
Poſting boje,v1z, That be was their Debitir is hy "m,20d when they recti- 
: A Cccec's” fore "21% #1"! "hed 


ph their Nebitor 


256 = T be Deciſions of the Lords of Seſſion, 1635; 


ceived that payment, made by the Diſponing of theſe Goods, they deſtroyed | 


the firſt Bond z So that the Diſpofitionalone was ſufficient to prove the Debe, 
ſpecially ſeing when theyAcquired theſaid Diſpoſition, and payment thereb , 
The Diſponer was then Relaxed from the Horn , and was afree perſon. The 
Lords Repelled the Alledgance, and Found the Diſpoſition, albeit proport« 
ing a Conteſſion of the Debt, was not enough to prove the Debt preceeding the 
Horning z tor after Horning any Rebel might by ſuch Deeds detraud the wy 
and his Donatars, toconfeſs Debts, which truly they were not owing, and ſo 
fruſtrat the King altogether, if this were Suſtained and albeit the Rebel was 
then Relaxed,yet that did not purge his preceeding Rebellion, which made all 
his Goods to tall,, which he had beforethe Rebellion, and at the time thereof 
before he was Relaxed, Partibus comparentibus ut notatur, February 10, 1635, 
betwixt theſe Parties. Yid, February 24,1635, Rait of Halgreen, February 3, 
1635, Innes, 
Cunninghame contra Stwart, Febraary 19, 1635, 
'$ > Cunninghame made Denatar by George Rome, to the LiterentEſcheat of 
Rob.Neilſen,of the Lands of which were holden of the ſaid George 
Rome, ater general Declarator, recovered againſt the ſaid Robert Neilſon,in aſpe- 
cial Declarator he Purſues one Stuart, Intrometror with the Duties and Profites 
of the ſaids Lands, for refounding of the ſame to the Donatar, ofall years ſince 
the faid' Rebel was year and day at the Horn, wiz, continually fince the year 
I615, And the Defender Alledged, that he was Inteft in the ſaids Lands by the 
ſaid Rebel,and by vertue thereof uplifted the Profites of the Lands bona fide, 
which being now conſumed, & he never interrupted by any ſpecial Citation, he 
ought not to be compelled to refound the ſamez and.the Donatak Opponing 
the Horning, which preceeded the Defenders Iotefrment, and-which put the 
Rebel & all che Leidges in wala fide, to do any Deed thereafter in, prejudice of the 
Superior, 'for the Caſuality of the Literent, ſpecially alſo there being a genera] 
Declararor recovered againſt the Reþels ſelf, which declares the &ight in effe& 
to pertain rothe Superior , finct the time that he was year and day Rebel, The 
Lords Found the Alledgance Relevant to, excludg this Purſuit , for all the by- 
gone years:Duries acclaimed, which the 'Zords Found to have been bon« fide 
Uplifted and Conſumed by the Defender, who was never interrupted by the 
Superior , nor his Donatar in the Poſſeſſion of the ſame; for albeit the De- 
fenders Infeftment was made by the,Rebel ro him, after he was Rebel, yet the 
ſame was ſafficient {or the ſaids byggnes, intrometred with by vertue thereof, 
wherein he was not interrupred, alheit ic would not defend for the time to come, 
ſince the time of his ſpecial Citation .inthis ſpecial Declarator: - but Found the 
ſaid Infetrmenc ſufficient to liberat him.tor all the years before this his ſpecial 
Citation in this particular Declarator, , and that he was not interrupted, neither 
by the Proceſs, nor Decreet of general Declarator, . whereto he was not ſpeci- 
ally called, and ſono reſpeRt was had thereto, and the ſame wasalſo only lates 
ly recovered in a0 1634, Therefore he was Aſſoilzied fromthe bygones for 
he could not be in any. worſe caſe, than a Tenneng who payed his Farms yeat- 
ly to his Maſter, albeit i ebel, yer not being ſpecially intimate ro him, that 
payment would eyer haye freed him from the Donarar for bygones, Item, the 
Loras Found; that the Liferent pertained to the ſame Purſuers Author, albeic 
the Rebel'was not xebel a year fince he Acquired the nigh of the Superiority; 
- fot the Loxd S$anquher was Superiorthe time when the xebel was at —_ 
year and:day, and before he ſold the Lands to Rome the Rebel was relaxeds 
W hereypoy it was Alledged, that, Rowe could not haveright'to the Literent of 
. the Vaſſal,,, who fince his Tight, Fapnor Rebel, being Relaxed,” as ſaid is, be- 
. fore his Right: Which Alle 
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2 year unrelaxed, which made his Liferent fall to his Soperior , And ſein? the 

Lord Sanquhar was Superior when it fell, and that he fold all his Right which” 
ty before to ana- 

ther they Found that it pertained to Rewe, notwithſtanding that the V aſfal ; 
was relaxed before the night was Acquired by him, ſeing the year was expirs 
ed before he was Relaxed. Ador, _ __ Alrer. Gilmore, Scot Clerk; Fid. 
February 24, 1637, Pilmuir, February 24.1635, Rdit of Halgretn, it 
L. Eariftomn contra L. Grimmet, Feb. 21. 1635. | 7 

N a Redemption, the Zords ſuſtained the order of Redemption, albeit the 
Inſtrument of Premonition made no mention that the nancy who 
made the ſame,did ſhow. his P rocuratory and Warrand to premoniſh, and alſo. 
albeit che Inſtrument of Confignation made no mention therein, neither of 
the ProduRion of the Procuratory, nor yet of the ProduQtion .or ſhewing of 
the Reverlion, by vertue whereof the Redemption was uſed, without which 
had been both produced, & alſothe Inſtrument of Premonition and Conſigna. 
tion had made mention expreſly, that the ſame were ſhown, as the Defender Al- 
ledged to be neceſlar in all Orders of Redemption, he Alledged, the Order 
could not be ſuſtained, but Abſolvitor ought to be granted therefromz which 
Alledgance was Repelled, and the Order tuſtained : But Declared, that they 
would not draw this Eereafter in a preparative, in reſpe& the Purſuer had ſa- 
ſtained greattrouble in Actions, for recovery of the faid Reverſion from the 

ſame Defender, Attor. Mowa?, Alter. Nicolſon. Gibſon Clerk. : 


L. Weſt: Nisbet contra L. Swintoun, Eodem die, . 

THe L. Weſt-Nisbet Purſuing L. Swintows, for the Tack-duty of the Miln 
of » which Mila was Set in Tack to the Tennent for certain 
yearsgby the umquhile L, Swintouz,to whom Weſt. Nisbes wasExecutor,for pay- 
ment of 3o Bolls of Meal yearly for the Miln and Miln-Lands, betwixt Teill nd 


Martin 


nent had & 


* Whole profit thereof behoyed ro be 
, heither were the Terms of 'payment conk 
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\\ letig be it \3$3 bt 2 my, | of d d 
artinmaſs, yet thak Of {opt 19 be confidered 51h Farm of Lands, where the 
Heretor dyidg after the Marizymaſs, that whole years Duty: will pertain tothe 
Execyutgr g the. reaſon whereof is, becauſe the whole Cropt !s then off the 
Ground, and bogh the Legal Terms are bypalt, vis.” Whithaday and Martine 
*aſ3 ; but in this caſe it not ſo, where at the Heretars deceaſe, neither was 
the Mitn Libelled, northe Multures ofthe Miln payable,nor the whole year paſt, 
or the Legal Terms bath come 3 for the Entry of the Tack being at Whitſun- 
9,85 faid 15, the Le al Terms behoved to be ſuſtained, not Whitſunday and 
Martinmaſf, ator fnmaſ and Whitſanday; ſo that the firſt Term was Mar- 
tinmaſs, and the other Term, viz. Whitſunday was not yet comes Which Al- 
ledgance was nevertheleſs Repelled, and the Executor Found to have Right to 
the whole, »ewine Contradicemte, Attor, Cunninghame, Alter. Nieolſon & Craig, 
Hay Clerk. 
| _- L. Hallgreen contra Feb, 24. 1635- 
R# of Halgreen,as Donatar to the Eſcheat of umqubile L.Dunnipacegafier 
general Declarator, Purſuing a ſpecial Dec)arator againft certain Defer; 
ders,for payment of certain Bolls Libelled of Teinds adebted by them to Dux: 
nipace,of certain years before his deceaſe : And one of the Defenders Alledg- 
ing, that the ſaid Rebel was Debitor to bim in. Sums of Money, before the Ck 
grarited to the Purſuer, ſo that he had juſt caufe of Retention of thir Telnd- 
Boll Libeltedzin hjs own hands, for his own payment pro #4ria 3 for it muſt be 
ro him jn that fame caſe, as if he had py ſamineto the Rebel, and r& 
Ported his Diſcharge chereupan, before any Declorator ſpecially Intented as 
ginlſ the Defender therefope, quo caſk the Gife and general Neetarator could 
Never have tit bjm ig mate fide, far leſs can his Retetition for a” juſt Cauſe 6f 
Dehr, pregeediog the Gift, be quarreNed, Fhis Alledgance was Found Rele- 
vant tg liberat the Defender z And it being Alledged for Fobs Living fours 
Burgeſs of Edinburgh, another Defender, for another quantity of the Teind- 
bolts Acctaimed, that: the” Rebel "had Diſponed' the famine 'to him for 
4uft Ogbt, Lining by the Lairg to' the Excipientz which being done be- 
tore the Execution of the Syrmons of fpeciat Declarator, it muſt be fufficient 
*to-him ing ras ne ofrhe Rebels,” aid hath no other means of 
| Befadtion, Efecylly ; g the Rebet temajned' fill-in Poſſeſlion of his own 
Teinds a hich 


t 


einds all this time, ight cafly warrant! the" Defender to receive as 
Dobalniqa, This Alſedgance was Kepeliced, AL FOoNNS did neith 
& Rebels Eſcticar, nor the, Gengral Detlarator, bur Wis 


hare, 


5, hn {ub a 


I Ge 0 Rag 
«be he unable Lon ar 


from 
Cairncroſs, 


wy eExeourors could nor have bad the whole year; far tha | 


4 
, Pro Lhe 4ld.ngt been uplifted by the Heretdr at that time, and' 
& EXcFult apy ng mare tha the. Defunttwould have poreen, and' 
car _ ut expired when be died fof albtir he died after the 
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Cairncroſs, becauſe Sentence of Reduftion was obtained at Galaſtrills's own ins 
ſtance, & the E. of Lothran's inſtance,againſt the Son and appearand Heir of the 
faidWatter,8 ao againft the Lo, Borthwick, Huſband to thisParfuer, Reducing 
the Lord Borthwick's Heretable Infefrment of che Lands, and Reducing per comts 
ſequentiam exprelly alſo the Heretable Right of the faids Lands, made by the 
Lord Borthwick to the (aid Walter Cairncroſsz after the which Sentence Reduc- 
tive, the ſaid Excipient was iJecerned by a Decreet Arbitral betwixt himi and 
the Earlof Lothian, and this Purſuers Huſband, ro quite all the Rights which 
he had to the Lands, in favours of herſaid Huſband, that he might be lnfeft 
validly in the ſame Lands of the Lordſhip of Borthwickz and that this Purſuets 
Spouſe to the {aid Lord,might be Infeft mn Conjun-fie of the Lands Decerned 
thereby. Likeas accordingly ſhe is Infett in thir Lands Libelled, Acclaimed aa 
part of the Lands provided to her in Liferent ; in reſpe& of which Decreet of 
ReduGion obtained athis own inſtance, and deed done by him, dependin 
thereon, he could never thereafter lawfully acquire any new Right of the Lands, 
the Rights whereof were Reduced by that Sentence ReduQive, procured by 
himſelf, and the Deeds done thereupon by himſelf depending thereon. And 
theDetenderAnſwering,thathe comes not againſt anyKRight which ever he had 
devolved in the perſon ofthe Lord Borthwick, after that Sentence 3 but that it 
was lawful to Carrzcroſs,againſt whom that Sentence was recovered, or his Heir, 
to Reduce that Decreet Reduttive, upon good Reaſons; Relevant in Laws 
ſo it was lawful to thisExcipient to acquire that Right from them, wherein he 
cannot be prejudged, ifthe Right be in Law. valid, to maintain his Poſſeſhort 
thereby, notwithſtanding that he had obtained the Sentence Reducing. that 
Right, and which Sentence ReduQtive he now defired to be Reduced, to the 
effe& the Heretable Right,made to the ſaid Walter Cairncroſs, might remain and 
be tryed tobe good and lawful, and not to fall for any Reaſon containedin that 
Sentence, whereby it was Reduced : And he Alledged, that it were great 
unjuſtice, that becauſe the Right was become in his perſon, therefore that if 
ſhould not have the courſe and effe ofa good and ſufficient Right, it being 
ſo jn it felf, bur that it ſhould fall, becauſe he had acquired it. Likeas he fur» 


, ther Alledged, that he was but Tacks-man to the faid Walter Carrncroſs, and 


ſo Tennent only ro him, and that the Heretrable Right ſubſited in the faid 
Walters own perſon ; for which'VPalter, the kdyocats and Procurators Com- 
pearing in this Proceſs, declared they.Compeared expreſly, and proponed the 
Exception for him,and infiſted in the faid ReduQtion of the Decreet ReduRive 
at his inſtance, the ſame being ſpecially raiſed in his name. And the Purſuer 
Anſwering, that albeit Y Falter Cairgcroſs be' Reducer, yet his name cannot be 
obtruded againſt the Purſuer, becauſe he was Genuded of all Right compe- 
tent to him, in favoursof GaZaſheills, who can never be heard tg@Evert his own 
Deed, as ſaid is. The Lords Repelled the foreſaid Exception, either proponed 
tor Gal/aſbeiffs, or for Cairncroſs, in reſpeRt of the | apr oþ That Cairneroſs 
was ablolutely denuded of all his Right in favours of Gelsſbeiffs 3 and Found, 
that Gallaſheills could nor valiably nor dutijully acquire trom bim bis Right, 
thereby to prejudge the effect of the Sentence, Reducing the ſame Right-ob- 
tained ar his own inftancez which Sentence he was Found he could not quar- 
vel himſclf, neirher direRly nor indiretly, nor upon any ground of Right ag- 
quired by 1m from any, perſon, which might law fully haye Impugned the ſame, 
albeit purchaſed by him after that Sentence, and not being in. his, perſon at the 
time of the obraiving thereof, nor yet being acquired by bum at/any time, whent 
he Contracted thereafter with the Lo. Borthwuks; no more than if the {aids 
Kights had been then ſtanding full in his perſon, avd as if the Right bad. 
Kquited by him the rime of the Sentence, and when he Contraſtsd thereafter 


Ceccc4 ts _ 
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: the Lo, Borthwick,quo caſu he eould not have come againſt the Decreet, and 
as i. rey, -y ficklike the Lords F od, he could not be heard 
tocome againſt the ſamine,upon any Purchaſe of any other mans Right acquired 
thereafter ; foralbeit the Party Principal, to whom the Right belonged, might 
have quarrelled that Decreet, which was given againſt him z yet 1t was not 
Found alike competent to that Party, who had obtained the Sentence, and had 
tranſacted therefore, Acor. Nicolſon & Mowat. Alter. Advocatys, Stnart & 
Cunninghame, Hay Clerk. Yid, 5 March 1629, La, Borthwick, 11 Decem,16 34. 
L. Lejnoris. 


Dick contra Spence and Thowſon, March 12, 1635; ” 
[liam Dick having eercain Goods belonging to Spence a Bankwapt in his 
wW hands,which being Arreſted by one Hunter, Craditor to the ſaid Spence, 
the ſaid Wiliaze is Cited upon the Arreſtment,to make the Goods torth-coming; 
and after that Arreftment, and Citation, Thomſon another Creditor of the 1aid 
Spence, having upon his Bond Regiſtrat againſt Spence, by vertue of the 
Lords Letters, Poynded the ſame Goods,out of the ſaid William Dicks Sellers in 
Leith, where they were the time of the Arreſtment preceeding, and alſo at the 
time of the Poynding: The ſaid William being conveened by the Arreſter, to 
make the Arreſted Goods forthcoming, and he Defending, that the ſame were 
Poynded from him, as ſaid is; Likeas the Charger Compeared,and in reſpe& of 
his Poynding claimed Preference to the Arrefter z And the Arreſter Alledging, 
that he ought to be Preferred to the Poynder, in reſpe& of his Anteriority of 
Diligence, in his Prior Arreſting, and Citation alſo of the Haver before the 
Poynding, which ſo affe&ed the Goods, that the Haver could not bave ſuffer- 
ed any other to Poynd ia his prejudice thereafter; ſcing if that were allowed, 
it ſhould tend to make all Arreſtments unprofitable, and ſhould give liberryto 
the Haver to Elide all Diligence of the Creditors,and to give way to the pays 
ment of any other Creditors he pleaſed to prefer, which were againſt Juſtice; 
for the Haver ſhould not bave ſuffered the Poynderto enter within Houſes to 
Poynd, while his Arreſtment had been tryed, whereupon he was Summoned 
before the Poynding, as faid is, and the Collufion of the Haver with the Poynd- 
er is manifeſt herein ; Likeas he offers to prove by William Dicks Oath, thatby 
expreſs PaQtion betwixt him and the Poynder, they conveened and agreed to- 
gether, that he ſhould give way to the Poynder to Poynd, and make open 
doors to him for that effe&, to the effe& he mightbe preferred, and the other 
Creditor prejudged , which was not lawful tohim to do; and the time of the 
ſaid Arcellmatc be took the Poynder expreſly bound to Warrand him of the 
faid PriorArreſtmenr,and of all danger,which he might incur thereby; and after 
that Agreement, the ſaid Williaw Dick ſent down his Servant, to make his Sel- 
lers open, that the Poynder might have free acceſs thereto, and ſo Poynd; 
which diſcovers a manifeſt partial proceeding of the ſaid William Dicks, and 
that thePoynding was done by his Gratification of ogeCreditor,to the prejudice 
of another, which fraudulent dealing tsalways prohibited in Law 3 notwith- 
ſtanding of which Alledgance for the Arreſter ( which was Repelled ) The 
Lords preferred the poſterior Poynderto the prior Arreſter, and prior Citation, 
for the ſame was Found'no Impediment to another Creditor thereafter to Poynd, 
and this gratification of the Haver wasnot reſpetted, becauſe it was not Found, 
as it was qualified, to be ſuch a Deed as might derogat to the Arreſters lawtul 
Diligence, except that he had refuſed to ſuffer the Arreſter to have the like li- 
berty, which he | ar tothe Poynder, if the Arrefter had defired the ſame, 
which not being done, theHaver was not Found to have done any unlawful At 
_— the Poynding to have its own courſe , which was an execution 
wtully uſed, and: done by the Authority of a Sentence of a Supream Juggs, 
whic 
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which he had noneceflity to have layed. Afr, Gilwoy. Alter, Stuart &t Ni- 
colſon. 8cot. Clerk, Yid. July 29. 1634. betwixt theſe Parties, Feb. 12; 1636; 
Lefly. 

M*kay contra eMenzier, March 14. 1635. ro 

Ne Gilchriſt Mckaey, purſuing Archibald Menzies, both Indwellers ini 43 
thole, for ſpuilzicing of a Horſe, with a Seck and Meal therein, being on 

the dorſe-backz and the Defender Alledgiog, that he might lawfully introniet 
with the ſaid Horſe and Meal, becauſe, conform to the Law of the Aaje#s; 
the Purſuer being Tennent in the Lands of which are Thirled to the 
Miln of pertaining to ſuch an Heretor,on whom he condefcended; and bf 
which Miln the Defender is Miller,the faid Purſuer was tranſporting th:Meal 
of the Corns Growing upon the ſaid Lands ſo Thirled, having grund the fame at 
another Miln,then to the ſaid Mila whereto the Corns were tried, which he 
having ſo apprehended,it was lawfull to him,conform to theLaw of the Mf#i?j 
{oto do, and keep the ſaid Horſe and Meal, but danger of ſpuilzie, at the 
leaſt ay and while the Purſuer be ſatisfied for the Multures of the faids Corn, 
ſo abſtrated, The Lords Found this Exception Relevant to purge the Spuilzie, 
theDefender ge-delivering theHorſe again, with Seck and Meal, als ſufficient as 
the ſame was the time of the ſaidSpuilzie, albeit it wasFounded upon an oIdLaw 
of the Majeſty un-allowed, and not being in conſuetude and obſervancez ſeing 
it was offered to be proven by the Defender, that it was the continual Cuſtom 
of Athcle. not only at the Miln Lybelled, bur alſo at other Milos, to do thelike 
in caſe of Abſtra tivn foreſaid 3 and becauſe thereafter the Purſuer offered to 


_ prov!, that the Heretor of theſe Lands, whereof he was Tennenr, was Infeft in 


theLands, cum molendini:, &c.And that the Excipient qualified. not the Thir- 
lage of theſame Lands to his Miln Lybelled clearly, whereby it might appear 
that the Thirlage was conſtitut and un-controverted, but Alledged only; that 
the Poſſeſſors of the Lands foreſaid, were in'uſe,paſt memory of Man, to cotne 
and grind their Corns at the ſaid Miln, as aftried thereto, and to pay greats 
er multures than out-ſuckin Multur, and was not more ſpecial, upon an deter- 
minat and clear Conſtitution of Thirlage, therefore the Alledganoe was Re- 
pelled, and the uſeof coming to the Miln as Thirled, and paying of Multure 
not as out. ſuckin, as ſaid is, was not ſuſtained, to make a Thirlage, but the 
Spuilzic ſuſtained, reſerving alwayes the modification to the Lords. Yid. Jan, 
23, 1635. betwixt thele Parties. Feb. 5. 1635. Dog. 


La: Borthwick contra L. Gal/ow-ſcheills, March 18, 1633, Ic aH8 
He Lady Sorthwick purſuing Galomſchiells, for Reduttion of a Bond of 
1 10000 Merks granted to him, by the umquhile Lord Borthwick,upon a 
Reaſon of InterdiRtion, and producing the Rxtract of the Interdi&ion Reg! 
ſtrat, The Defender Alledging, that the Principal InterdiQion ſhould be pro- 
duced, becauſe he offered to Imptove the ſame, therefore this Extra ought 
not to be reſpeRed, as is provided by the 218 A& Parl, 7, K, Fa. 6. Which 
appoints this objeGion to be received, by way of Exception, The Lord: Found 
no Procels ought to be granted upon this Extrat, while the principal _ 
were produced, in reſpe@ the Defender proponed preſently Improbation, 
which the Lords Found ought to be received by way of Exception, to fta 
farther Proceſs,in refpe@ of the ſaid AZ of Parkiament,but the Lords doubted, 
and decided not, if the Principal had been produced, if the Defender might 
be heard to propone any other Exception# aeſz, or againſt the InterdiGtion, 
except the ſaid Exception of Fallet, as they appeared to incline, that he could 
not be heard to do: Aﬀtors Nicolfon. Aker, Staert. Hay Clerk, 


D dddd | Hume 
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- Hume contra Riddel, March 19. 1635; 
'@}* Hume of Ogftoun. having Compriſed the Lands of Ogſftoun to him- 
ſelf, and his Wife in Liferent, and to Joh» Hume their Son in Fee, and 
thereupon Infeftment being exped 3 Thereafter thir Lands are ſold by the Son, 
with conſent of his Father, and Curators to him,he being then Minor, to Wal- 
ter Riddel, whereupon the Son purſues ReduRion againſt the ſaid Riddel, and 
Reſtitution againſt the ſaid Infeftment, as done in his Minority, to his great and 
Enorm Prejudiceand Leſion: The Defender Alledged, that no Proceſs ought 
to be granted at the Purſuers inſtance, except he ſhew and produced his Title, 
which might give him intereſt to purſue this Cauſe 3 for except he produce his 
Infeftment, whereby he had Right, and was Infeft in the Lands lybelled, 
he-can have no intereſt to purſue: and the Purſuer anſwering, that he was not 
holden to produce any more Right now i ingreſſ# litis,ſcing he ſhall produce 
his Right cwme proceſſu; for the Reaſon was founded thereupon, and it was 
avedium concludendi, which he was not holden to produce, before Litiſcon- 
teſtationz Likeas hecould not produce the ſame, ſeing the whole Writs of the 
Lands, and his Writs were in the Excipients own hands, being delivered to him 
by the Curators, the time of the Alienation made to the Defender, and which 
he refers to his Oath ; Likeas he bas Proceſs againſt him, for exhibition ef the 
{aids Writs, depending before the Lords , For this Action tends only to Re- 
ſtorehim againſt that Deed done by himſelf, and if he have noRight, the De- 
fender - cannot be prejudged by this Parſuit: the Zoyds, notwithſtanding 
.of this Reply, ( which was not reſpeted ) Found no Proceſs, while. the 
Purſuer ſhew*d,and produced ſome Right in his Perſon, made to him of the 
Lands Lybelled z and therefore Ordained the ſame to be Produced, before he 
Infiſted more in this Reduction , or elſe primo loco that he ſhould diſcuſs his 
.Action of Exhibition , which was thereafter juſtly altered. Actor, Craig, 

Alter. Gibſon Clerk, Vid. infra March 21. 2635. betwixt thele Parties, 


wr Biſhop of Glaſgow contra Mauld, March 20. 1635. 
"= Biſhop of Glaſgow purſuing Redemption of the Lands of Guidlir, 
againſt Robert Manld, which Lands were Annailzied to umquhile Jame 
Durham of Ardeftie, by uinquhile David Earl of Craufurd, and to whom the 
-faid umquhile James granted back a Reverfion, inA-no 1575 to which Keverli- 
on the ſaidBiſhop of Glaſgow is made Aſſigney by progreſs, and the ſaid um- 
quhile James Durham Acquirer of the ſaid HeretableRight,8& granter back of the 
Reverfion, Diſpones the ſaids Lands toumquhile Andrew Manld, Father tothis 
Defender, to be holden of the Earl Crawfurd his Superior, in the which Diſpo- 
fition and Infeftment, there is no mention of any Reverfion, but the ſame is 
made purely and ſimply, without Reverſion; Likeas the ſaid Earl, to whom 
the Alledged Right of Reverſion was granted, by his Confirmation, has Cons 
firmed to the ſaid umquhile AndrewMazld the faidCharter ad longum, without any 
Proviſion , Reverſion or Reſervation, in reſpect whereof the Defender Al- 
ledged, that he ought to bruik the Lands Irredeemably, ſeing this Confirmatt- 
-on is done long before the Right of this Alledged Reverfion, was eſtabliſhed 
by the Earl of Crawfurd, inany of the Purſuers Author's Perſons, Andit being 
eplyed, that James Durham could give no more Right to the Defenders Fa- 
ther than he had himſelf, ſo that his own Right being ſubject to the Keverli- 
on, the Kight made by him to another, muſt be alike affected alſo therewith. 
.And as tothe Earl's Confirmation, that cannot derogat to the preceeding Re- 
verſion, which cannot be taken away, but by ſome direct and expreſs Deed, 
when it is ſo conveened on betwixt Parties Treating ſpecially for that end; 


and it cannot be extinguiſhed by this indirect Deed of aConfirmation, que #ibil 
novi 


a 3) Y . "2" Ww_*, þ oo” $*\.&: «as "» 
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noi juris tribuity, And it being Duplyed, that albeit Durham could give no 
otherways his Right,than he had it himſelf, yer he and the Earl might together 
give it,and tranſmit theſame to another, and ina better condition than he had + 
it, and which he has done,and the Earl has allowed ; For Confirmatio ejus, qui 

dare potuit, eſt nova Datio. And if the (aid Dwrham had Refigned the Lands in 

theF, hands,and that theE,had thereafter Diſponed the ſame, without mention 

of anyReverlion to theDefender,or hisFather,eo caſ# they would have bruiked 

theLands Irredeemably,even (iclike by thisConfirmation of anHeretableRight, 

not mentioning Reverſion; And as if a Vaſlal Holding Ward, had Diſponed the 

Lands to another,to be Holden of the Superior Blenſch , the Superior con- 

frming that Blenſch Holding,could never thereafter claim the Caſuality of any 

Ward, in caſe any had thereafter fallen even ſoin this caſes For this is not, as 

if the Superior had confirmed an irredeemable Right,granted by the Vaſſal, to 

beHolden of the Vaſſals ſelf,qvo caſs the Superior would never have been Pre. 
judged; -but this being a Confirmation of a Right granted in ſuch a manner, to 
be Holden of the Superior, muſt be of the ſame force, as if Originally the Su- 
perior himſelf had granted it, in that ſame Tenor; for thereby he hasexpreſly 
allowed all contained in that Charter Confirmed, and the whole Articles there- 
of, and has made no Proviſion, nor Reſervation therein, and ſo is muſt baye 
full force,as it bears, both againſt himſelf, who would have ever been excluded 

by his own Deed, if he had purſued the like Cauſe, and by neceflar conſe- 
quence maſt ficklike meet this Purſuer, having Right from him : This Al- 
ledgance and Duply was Repelled, and the Reverſion found to be intire un- 
prejudged by this Confirmation for the Right Confirmed was found tobe af- 
felted with this Reverſion, even as his Right was, who Diſponed'it, Gibſor: 
Clerk. Fid. Decew. 20. 1632, L, Ln 


Hume contra Riddel, March 2x. 1635, > 

N the AQion betwixt Hume of Ogftoyn and Rigddel mentioned March 19. 
1635. The Lords Changed that Decilion,and Found,that the Purſuer could 
not in Law be holden to produce any Rightto the Lands in iwgreſs Hits 3 And 
therefore Found Proceſs, notwithſtanding that be praduced not apy fych Rights 
for if a Minor had Diſponed another Parties Lands, whereto he had. no Right 
himſclf, Proceſs could never have been refuſed to him, for not ſhowing that 
he had ſome Right to that Land;no more ought it to be in this Caſe, where the 
Diſpoſition made by himſelf to this Defender was only defired to be Reduced, 
nd; any Right in conſequence, depending upon that Diſpoſition; and that Diſ- 
paſicion being produced, there was enough produced to ſuſtain the Attian, at 
the Minors inſtance; for the Propoſition is good, and is founded in Law, Mizor 
leſus eit Reitituendus, and theAfſumption being Relevant ſubſumed thereppon, 


. that the Purſyeris Minor and hurt, needs not to be inftructed nor verified be. 
fore Littconteſtation, that the ſame be admitted to Probation, and then he 


may prove it: Partibus ut ifficComparentibus. | 


Lo. Teſter contra L., Innerwick, Eodeme die, | 

"He Lo, Teifer having Compriſed from bis Debitor an Henry Bond, 
bearing Obligement toInfeft in Lands, which Band beipg Judicially. af- 
ligued to him by the Compriſing, whereupon he haying Char 


o 


gedgbe De 
of the Sum in that Bogg, to pay the Sum to him, as Compriſer 3 apd the - 


or 


. ktqrSuſpending, Alledging that a Compriſer cannot {v fummarly Charge by 


Letters of Harnings but ou to Purſue by W: of zan the I ai » © 
hear bim to be Decerned ou the Sum. Th 2d Repelied this Repſag,and 


luſtained the Charges, and Found, that the Band being Compriſed at the in- 
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Nance of the Charger, and the ſame being thereby Judicially Aſhigned to him, 
the Right of the Bond was als valiably Afligned to theCompriſerzas if the Cre. 
ditor had Aſſigned the ſame to him,q»ocaſ# upon thatAſſignation,he might have 
raiſed 'urtmar Charges of Horning, the Cedent and all the Parties being yer 
living,even ſo theCompriſer might do the ſame. Actor.9rart, Alter. Ha 
Clerk. Yid. March 25. infra, betwixtthe ſame Parties, July 22. 1635. L.Ren- 
ton, July 15. 1642, La, Garleis, | 


Lord Teſter contra L. Innerweik, March 25, 1635. 

N thisCauſe mentioned,March 21.1635 .anotherReaſon ofSuſpenfion was pro. 
poned, bearing, That the Bond Compriſed was diſcharged by the Creditoy, 1, 
whomilwes mad:,who granted that the ſame was ſatisfied to him,and Diſcharged 
to theMaker of thatBond,which Diſcharge,albeit done after the Compriſing,ang 
ſo whereby the Compriſer Alledged that Diſcharge ought not tobe reſpected 
againſt him, and to his Prejudice, who after his Denunciation and Compriſ. 

ſing compleit thereupon, could not be prejudged by no Deed done 
his Dcebitor thereafter; yet the Suſpender, Granter of the Bond, Alledged, 
that the Diſcharge granted to him by the ſaid Creditor,to whom he was boung, 
quocungue tempore done, ought to produce Liberation to him contra quoſcun« 
gue , ſcing the Compriſing was neither Deduced againſt him, nor he ever 
warned thereto, nor yet was the ſame Intimat to himy fo that it was lawful to 
bim to pay his Creditor, and fatisfie whatever he was bound into his Creditor, 
albeit the Creditor had made another Athigney thereto; yet ſatisfaction being 
given by the Debitor to the Cedent, before any Legal Intimation made by the 
Aſſigney, the ſame would have fred him alſo againſt the Aﬀigney, ſo ought the 
like to be in this Caſe, where he knew nothing of the Comprifing. The Lord: 
Repelled this Reaſon, and Found,that the Diſcharge of the Bond, being givento 
the Comprilers Debitor after theComprifing, whereby the Bond was Aſſigned 
to the Compriler Judicially, the Bond could not thereafter be valiablie Di- 
charged by theCreditor,in prejudice of theCompriſer, and the Judicial Affigna- 
tion: For the Bond contained an Obligation, madeby the Granter thereof, 
Infeft this Debitor to the Compriſer, in Lands therein Compriled, fo that if the 
Diſcharge was granted by real fulfilling of the fame, viz. That the maker theres 
of had given real Infefrment to his Creditor, as the Bond obliged him, which 
was not done, eo caſu the Infeftment would have been profitable to the Com- 
priſer,and Accreſced to him; but that not being done, the Diſcharge given, 
granting the Bond to be fatisfied, and no Infeftment really given, but being dif. 
charged without Implement, it was not found ſach a ſatisfaction, as thereby the 


Compriſer might be prejudged: and therefore it was Found, that the Compriſ-. 


er might ſtill Charge for giving to him of the Infeftment, obliged by the Bond, 
notwithſtanding of the Diſcharge. Hay Clerk. Yid. July 21. 1632. Hume; 


L. Lawriitoz contra La. Dunnipace, Eodeme die. 

N a ReduQion, at the inſtance of the Laird of Lawriftoy, againſt La. Dunni- 

pace, of a Bond granted by her umquhile Huſband to her Dante Metrimonts, 
and long after the Marriage, whereby he obliged him to Infeft her, during her 
Lifetime, in the Lands enumerat in the Bond, which he obliged him to make 
worth 3o Chalders of Vicual to her yearly, and that in Recompence of the 
Tocher of 11000 Merks, which by that Bond he had confeſt, he had received 
from'her, and alſoin recompence of a Third, and Terce, of whatſoever Lands, 
which ſhe might claim by his deceaſe;zwhich Bond, with thelnfeftments give to 
her, following thereupon,was defired to be Reduced by thePurſuer,upon this 
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Reaſon, becaulc the ſame was Donatio fa&a inter conjuges flame Matrimonio,and 
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ſo in Law was Revockable,and the ſame was Revocked,in ſo far as thereafter, 
after that Bond, and Infeftment thereupon, her umquhile Huſband had Diſ. 
poned theſe Lands to this Purſer, for relief of the Cautionry, wherein the 
Purſuer was Bound for her ſaid Husband , to his Creditors;and which Burdens 
he was compelled to pay tothe ſaids Creditors, which Diſpofition he Alledged 
tobe a tacit Revocation of the ſaid Borid, and Ififeftment given to the Defen- 
der and the Defender contending, that tacit Revocations has no place, to res 
yock Donations betwixt Married Folks, neither of the Law,nor of the practi- 
que of Scotland, ſpecially where the poſterior Diſpoſition, made by the Husband 
was only a Wodl(et,and ſo only an Hypothecation granted,for warrandice of his 
Cautionry,and was not an Heretable and Irredeemable Alienation; for which 
the Defenders Procurators Alledged Novel. Conſftit. t62, Authent. Collationt 
9, cap. 19. Attour, they Alledged that thisRight to theLady could never be re- 
yocked, but in Law was Irrevockable, either by tacit or expreſsRevocation,be- 
cauſe it was notDonatio ſimplex & propria, which is only ſubje& to Revoca« 
tion, but the ſame was Donatio Remwneratoria, given by the Husband, in com- 
penſation of her Tocher-Good, and alſo in fatisfaQtion of all Terce, which Do- 
nation might be alſo conſtitut po# Matrimenium, where the Tocher-Good was 
truly payed ( as really ic was otfered to be proven in this Caſe ) as if it had 
been conſtitur before the Marriage, i» initio: The Purſuer contended, it was 
DonatioR evocabilis,and was inLaw revockable,as well tacitly as expreſly,as well 
byHypothecation, as by Irredeemable Alienation, per legem. fi liqueat $. nam 
quod. in Gloſſa de inefficieſs donat: Ehic in Gloſſa dicitur ſolo events fieri Revoca- 
tionems, licet non interventris conſilium Revocandi 3 for which heAlledged Leg. ſo 
Maritus tuus. Cod, de donat: inter Uirum & Oxorem, & L. quod de ſuo 
Cod. de Dote Canta, &c. idems clate dicit lex. cum bic ſtatus, $, ſi maritus,ff. 
dem tit. 19. lib.24. ubi Gloſſa dicit, ſolaPignoratione Donationem Revocariz Likeas 
the Purſuers Diſpoſition muſt be reput an Irredeemable Alienation , feing al- 
beit there was a Reverſion therein,yet it was provided,that if the ſame was not 
Redeemed at the time conveened upon in their Contra&zthat the Land ſhould 
be Irredeemable thereafter for everzwhereupon he had obtained Declarator in 
her Huſbands own Lifetime, Finding the Lands to be Irredeemabley Likeas the 
Sums,for which he had taken Order with the Creditors, were more than the 
worth of the Lands extended to, And whereas it was Alledged,that the Bond 
lybelled, was Donatio given in recompence of her Tocher-Good, and ſo not 
Revockable in Law. He Anſwered, that it could be reput no 6therways but 


pxra Donatio, becauſe he produced a prior Bond made by the Huſband, tothe 


Defender, long after their Marriage alſo, but long before this Bond now quar- 
relled, by the which he obliged him to Infeft. her in Lands worth zo Chale 
ders of Victual,in recompence of her Tocher,which by that Bond he confeſſed 
he had received , in rele whereof ſhe having a Conjun&-fee provided to 
her before this Bond Controverted, and which was Anſwerable to the Tocher, 
this poſteriorBond behoved tobe found a Donation Revockable,andRevyocked; 
and not to beRemuneratoriez And where the Bond quarrelled, would appear to 
be given in ſatisfaQion of her Terce, thatought not to be reſpeRed as a Cauſe; 
ſeing it was uncertain, and depended ab events; Likeasin efte@Q when he died, 
he ftood Infeft in no Lands, but all was fold or evicted from him, whereby 
her Terce was not of any worth, and by that Bond ſhe never accepted of theſe 
Lands for her Terce, nor never Kenunced the ſame, fo that it was in her op- 
tion "thereafter to.claim a Terce, if it had been for her Advaritage, and 
could not have been exciuded therefrom by that ' Bond 5- nor yet by the I 
feftment, and Seaſin given to her thereon, although the Defender contended, - 
that the Bond was accepted by her, as effeCtually, by taking of the Seafinof the 
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Lands contained in the Bond, as if by Contra@ made betwixt them, and $yh; 
ed by her, ſhe bad accepted the ſame for her Terce, and had Renounced pep 
expreſixe allRight to herTerce,quo caſu being ſo done by ContraR, and Subſcrih. 
4 by her, it would have undoubtedly bound her, The Lords Repelled this 
Alledgance and Duply, in reſpect of the Reaſon and Reply Founded upon the 
Anterior Bond, for albeit the Lords Found, that tave Dos quam Donatio propter 
Nuptias might be Conſtitut betwixt Man and Wite, after they were Married, 
and which being ſo Conſtitut, was not Revockable ( being done in Compe. 
tency of Proportion ) yet where there was once a prior Bond, made betwixt 
them, that behoved to be Reput, to come 1n the Place of a Contra of Marti. 
age, after which, whatever was done betwixt ther, behoved to be thought 
be of the nature of a pure Donation, which was ſubjett to Revocation, and 
which was found alsRevockable inLaw, by aTacitRevocation,as by an Exprek, 
and whichthe Lords Found to be Revocked by the Diſpoſition made, as aid 

is, to this Purſuer ; neither was it Found to be a Remuneratory Donation, of 

that it was not Revockable,becauſe it boreTo be given tn ſatisfaFion of ber Ter, 

in reſpe& the Wife had not Subſcribed the Renunciation of theTerce,and that 

he was not bound thereto; for ſhe might ever have claimed her Terce, iti 

had fallen out profitablie to her, nevertheleſs of that Bond, which the Lord 

Found tyed her not thereto, and that the ſame was nor accepted by her, by the 

Seafin taken thereon,which might have been taken without her knpwledge; & 

which alſo io her Lifetime, ſhe might have Renounced, and Revucked, y 

done to her prejudice. And where the Defender Ages that ſhe neveras 

cepted the PriorBond, that was Repelled, becauſc ſhe had Reyiſtrat theſane 
her (elf, after her Huſbands deceaſe,which was Found an Aceeptation; yet not- 

theleſs of the Premiſſes, The Lords Found the Reaſon and Reply Relevant, on 
ly to Reduce this poſterior Bond { Found as ſaid is,to be aDonationRevack, 

able ) in ſo far asit Exceeded 24 Chalders of Victual, and Found,thar it ſhould 

Kand for that quantity, viz, 20 Chalders of Victual,contained in the firſt Bond, 
and Four more, for the which they Found, that the Second Bond ſhould ftand 

valid to her, and no further, for there was no Terce befe] to her, Afr, 

Nicolſon & Stuart. Alter, Advocatus Regins & Primroſe.Gibſon Clerk, Butthis 

. Cauſe being agaia called, and at length reaſoned before the Lords, upon the 
223 July 1635. The contrair to this Decifion in Juſt Oppolit Terais was De- 

.Ccided, and the laſt Proviſion made tothe Lady was ſuſtained, and Found 
e notwithſtanding of the poſterior Diſpolition,made by the Husband, to 
his Creditor the Purſuer, 


1rvis contra Commiſſar of Dankel, Fune 17. 1635, 
Ne 1rvis Purſging the Laird of Weyws and his other Curators, for Compt 
| of their Incromifion; &«£, In this Proceſs compeared the Commiſſu of 
© Danheld, who was Conftiture Factor by the Curators, to intromer wich ſome 
ofthe Goods belonging to the Minor, for acertain Sum, which the Commil- 
- farwas obliged ito pay to the Curators for the ſame; Which Proceſs, after 
diverecimzerCulling cherevt, the ſaid Commiſſar compeared therein, and took 
a'day roCompt, and nominat Auditors for that effe&t; and at the day appoin- 
cd for Compring, beingdefired'to give in his Compt, he declared he would 
pot compear:inchat Proceſs, fſeing he was-not a Party called, but only the Cu- 
© mtors were' Called, zowhom he would remit to give in their.own Compts,and 
nominat-their own Audirors,and that he would not meddle therein, T he Lords 
: Jnreſpe che 'Commiſfaricompeared in the Proce(s, & ſuſcepit in ſe judivien, 
- and cook dyets-therein, Found that he could not defwgere ſuſcepram, unlels 
He would pay ſuch apecunial Sum, which inſtantly the Zords modified = 
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Party for his. Expenſes, 'through his delay of Proceſs, Ator, Alter. 
M*eil, Hay Clerk, | bole 
| Ryulecontra Hume, Funte 19, 1635, ba os ace be 
cAmes Rule, after Decreet obtained againſt A/exander Hume, as lawful- 
J ly Charged roenter Heir ro umquhile 4»drew Hume his Father, for Regi- 
ſtration of aBond of 3000 merks, adebred to him by the ſaid umquhile.4ndrew, 


' he thereafter Compriſes from his ſaid Son, as lawtully Charged to enter Heir, 


the Lands of with all ContraQs, Tacks, and Rights thereofgwhich were 
inthe (aid umquhile LA xgrew's perſon, and thereafter purſues for the Mails and 
Duties thereot : This Action was Suſtained at the Compryſers Inſtance,albeir 
it was Alledged that the Compryſing was null, and could not produce the A- 
Rion Libelled, for payment of the Mails of the Lands; becauſe there ought to 
have been a ſpecial Charge, execute at the Purſuers inſtance againſt the De- 
fender, Charging him to enter ſpecially ro the Lands, which he intended to 
Compriſe, before which had been done, there could not be any Compry ſing 
Deduced of the Lands.2*, He Alledged that the Purſuer was not Inteft,withour 
which he could have no Aion upon his bare Compryſing, for Mails and Du- 
ties. Thir Alledgances wereRepelled, ſeing the Debitor was never Infeft in the 
Lands, bur bruiked by a Tack, ſo that there needed no ſpecial Charge to pre- 
ceed the Compryfing ot aTack,and of the Debitors Right Conſticute without 
Seafin, as is required where the Debitor is Infett, quo caſ# the perſon Charg- 
ed to enter Heir to the Defun&, ought to be ſpecially Charged to enter Heir 
in theſe Lands, or elſe no Compryſing could be lawtully Deduced: And alſo 
Found,thar the Compryſer needed not to be Seazed,norcould be Seazed, ſe- 
ing the Debitor was nor Seazed, but that he bruiked by vertue of a Tacky and 
as he might have purſued by vertue of the Tack for the Mails, ſo might this 
Compryſer of his Right likeways, Actor, Craze, Alter, Gibſon Clerk, 


| | Walker contra Polwart, Eodems die, . © PRES 2 
Mquhile Patrick Walker being Married upon one Polwart's Wife, betwixt 
| whom there were Bairns Procreat, he gives a Bond fante Matrimonio 
to Henry Polwart, Brother to his Wite, and to her behove,for payment of 2000 
merks, ſhe not being Provided to any Liferent, or ConjunRefee, orany other 
Benefit or Means of Maintainance by her Husband z at the time of giving of 
the which Bond the Defun& was Debitor to ſundry Creditors, by ſundry 
Bonds preceeding this Bond, given to his Wite,in more Sums of Money than all 
his Goods, or Means extended to ; thereatter after his Deceaſe the Relic and 
the Creditors conteſting in a Double-poynding,Raiſed by-the Executors of the 
Detun&,which of them ſhould be anſwered of che Defunts Goods, which were 
not iufficient to pay the half of his: Debts: The Creditors Alledged,that 
the Bond given to the Wite could give her no Right to any of the ſaids. Goods, 
ſcing the {ame were given to her long after theſe Bonds, at which time he could 
do go Deed to their prejudice, he being then in effe& a Bank-ruprt, ſeing then 
he had not ſo much Gear as might pay his Debts, whereby he could nor give to 
his Wite any thing, but dedu#rs debits, & pot [olutum es alienum,and fo this 
being Donatio inter virum & uxorem,and tor no lawtul onerous Caule,it cannot 
bereſpeRed againſt chem, & where theReli& opponed, that it was given tor her 
Maintainance and Living,ſhe having no other thing whereupon to liye,and recei- 
ving no otherProvifion,and that it is in effet Dopatio propter nuptias: They Ans 
{wered, that it is not Donatio apy nuptis,becauſe there is noContrat of Mar- 
riage can be ſhown betwixt them, Likeas ſhe gave no Tocher,nor other Bene- 
fice to her Husband,and fo of Lawand Reaſon can ſeek no Recompenſe of his 
Coods,tor Dos & Donatio propter nuptias in jure paribus paſiibus ambulant,& «+, 
Ddddd4 qualiter 
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qualiter regulantzr, notwithſtanding whereof this Alledgance proponed for the 
Creditors, was Repelled,and theReli&t was Found ought to have her proportion 
with the reſt of the Creditors,according to the free Goods in theTeſtament,and 
according to the quantity of their Debts, albeit there was neither Contra of 
Marriage, nor Tocher giveng And albeit the Creditors Bonds were anterior to 
theRelias, feing ſhe had aDebrt owing to her, de jure »at»r e,for herMaintainance 


and Living,which in its own progortion is as favourable as the Creditors Debes, 
Aor, Hamilton, Alter, Vid. Feb. 7. 1632, Downie, 


L, of Waschtoun contra Hume of Foord, Func 26, 1635, 

N an Agion for Abſtracting of Thirle-Multures, the ground whereof was 

a Charter, granted by the umquhile Lord Hally-r#d-houſe to umquhile Wit- 
liam Lermogth of Hifl,whereby he Thirled his Lands of Ford, and others par« 
ticularly therein defigned, to the ſaid William Lermonth his Miln of Zintoun,and 
alſo all the Corns in-brought by the Poſfeffors of the ſaids Lands,which ſhould 
happen to be Grinded by themgthis was the Tenor of the Aſtriction, the Right 
whereof being come in the Laird Wauchtowns perſon, and he puriuing cheretore, 
and the Defenders compearing to Detend , It was Found by the Lords, that 
the AﬀtriQion,albeit of the Tenor foreſaid, whereby the Lands were Thirjed to 
the Miln, albeit not bearing Omnia grans creſcentiain difts terris,to be Thith 
ed, and albeit alfo bearing in the (lubſequent Clauſe, (viz, and ficklike the 
Corns inbrought,which ſhould happen to be grinded there ) did extend to ob» 
lige the Tennentsand Pofleſiors of the faids Lands,to pay the Multures acclaim» 
ed for the whole Corns,which ſhould grow upon the ſaids Lands, aſwel! for the 
Corns that ſhould be Grinded at other Milns than the Miln of the Aſtriction 
Libelled, as for the whole other Corns growing thereon, which ſhould nor be 
Grund any where, and Found, that the ſaid ſfubjoyned Clauſe, viz. anent the 
Corns which ſhould happen to be Grund, did extend only to the Corns in« 
brought by the Tennents,and not to the Cornsgrowing upon the Lands, And 
whereas theDefender Alledged, that the Aſtriction did extend only to the Corns 
growing apon the Lands, for ſo much thereof as ſhould happen to be Grund at 
any other Miln,according to the words and meaning of the faid Aſtriction,as 
faid is, and no further, ought to be enlarged to all the Corns growing, which 
ſhouldnot happen to be Grinded, as (aid is,at no other Miln, in reſpect he Al 
ledged that it was not ſo expreſſed inthe Writ, and Thirlage, being in it (elf 
odious,and not fayourable,it ſhould rather be Retrinſhed than Inlarged, Forak 
beir by the Cuſtom of this Realm, Parties by expreſs paction may T hirle all 
their Corns growing, quo caſ# ſuch A being ſo particularly and ſpeci- 
fice conveened upon, the ſame may have eftect, but where the Paction does 
not ou comprehend the ſame, it ought not to be extended ; for it were a- 
eainft Equity and Reaſon,that Multures ſhould be keeped for Corns not Grund, 
viſt fit ita Conventurn, Likes of the common Law,all theſe Aſtritions are In* 
ſtiture and allowed, only that Vaſſals and Tenrents ſhould come to their over 
Lords and Maſters Milo, and Grind their Corns thereat, rather than at any 0s 
ther Miln, in refpe& of the natural Bond betwixt Vaſſal and Superior,and Ma- 
ſter and Tennent, but that they ſhould Grindall their Corns, and ſuch as they 
have not ufe nor neceffity to Grind, it is in it ſelf moſt unjuſt, and tends to Op- 
preſſion, and ought not to be mentioned - Likeas in this Inſtance of the Caſe 
controverted, he Alledged that the words of the Writ of Aftriion proports no 
otherways,and alfo according thereto the Defender and his Authors the(- fourty 
years by-paſt, without queſtion, has been in iſe touſe & Diſpone upon theCorns, 
growing upon the (aids Lands, alledged Aſtrifted, at their pleaſure, and where 
they pleaſed, except ſuch as they had necefficy to Grind, and no more, during 
the which whole ſpace they were never queſtioned, nor conyeered for any of 
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che faidsAbſtraRtee&Cotns;and ſo-rthePut ſyerand'hisPrevetelforshigab@tieſtsd 
with rHe:ſaid?T hitlage; lo! Retrinched!toretie Cory Crabd, and "tow "'tarliist 
be heard&ro:defite che Aſttiation tobe any farther extended; things his been 


pofleſfed theſe qo'yeirs byspaſt,aſoidis, This AﬀletviticeWigRepelled ws 7; FH, 


ant Found, that albeivthe- Deſendersinor cheſt Phedecelſidts weremve tt 
ever {o long 01 beforetorrheirCortis AbſtriAed! 6 that neverally queſtiontior 
Purivit was moved. againſt them thereanent , dufing. all- that?ſpacey yet ſeing 
the Detenders has Grund a part of the- Coras Growing on:the Lands. Thir 
ir was ſufficient toSuſtain the. Aſtrition., and the-Deſuerude to pay:the ml 
metor the whole Corny, growing thefe-40-years- by-paſt;;and thevor:putſu» 
ing. therefore, did no. wayes\prejudge- che Thitlage; burt:Found; that-ootwiths - 
aiding thereof they remained Aftricted in the whole Corns.growing,a5 effeu» 
ally as it omnia gran creſcentia had been Afﬀridted, with DeduQion ot ſuch par» 
ticulars as the Lords ſhould find in Law and Reafon,onght, ro be detalked,whed 
the particulars ſhould be proponed, . Actor, Advocatus & Nicolſon, Alter, Sth> 
at, Gibſon. Clerk, Yid, December 20, 1632, L,Innerweck, | T"—_— 
Grieve contra Hephiirns, Eodtm alice UL | 
i, Lexander Griev:as Heir to his Father omqutifle'Gropge Grieve, Who had 
\Þ bought a Dwelling-bonſe in Edinlwrgh from Mr, Alexander Hepbutn,with 
ample W arvandice 3 and'the whole *CLenement; whereof this Diwelling-hotiſe 
warapurt;bengatfeted with a Gronnd:Arinual bf too merks yearly!Redeent- 
able tothe Author of 'the'Anawalrent; by payment! of 1000” merksbetore'thte 
Alienation maderto George Grieve! theſvid Mr.'#exanders dwetlinghbuſebe 
ing diftreſt for the whole Annumrent by Eawrence Scot Advocit; who was'HE- 
xctor-oÞþancther patt-of rhe Tehemeritaffefted wirth'the ſaid Burdeb;atd'which 
Lawrence hand: acquired the Right of the (aid! Annualrent from the Heretor 
thereok, whereby he luid che 'burden of the whole Annualrent}&' thetorab pay» 
ment thereof,upon the Purſuers dwelling-houlſe, and made his 0wn part free*s 
the ſaid Purſuer purſues the ſaid Mr. #/exatder Hepburn His Atthor;foriwate 
xandice from that Antualrent, abd for that effect tobe Decertied topayrall the 
.bygones of the yeatspayed by him, / and' allo ro hear and fre whe 'fafd Avitttak 
rent for time tocome, tobe liquidat'tbs a certain - ger forwhichHe 
-wight have. Execuribo by'Poyndiog, or Compriling of the Defertders Goods, 
or Lands, when. he mould 'find occaſion to deprehend the fanje theteafter, u& 
cording'to ſuch a quattity as the Zords- ſhould extend the ſaid! Annavlrent ts; 
For-titnes ſubſequencz which Summons being Galled, amd no Party:Compeiy- 
ing,the:Lbrs having confideredithe fame,and thedefire thereofthey firſtained 
the ame,Ez the Corniclafionthereof, (albeic ittwavnor uſual to Pecern thediks; 
viz, liquid a diftreſs whieh'might enſue #» fur; -to a! particular 
Suid, 'before:the'Party ſhould'be'Decerned ad" wy 2 tanto,ſcirlg ities 
futurnn;huod pore ie eomingere vel :not Your inregutd:the Caufe was feen 'andpet» 
-— joy . diſtreſs yearly ftcolierks ns; and white it wereRedeetted by 
pitymen of x 000 fmerks. The: Londs therefore: Hquidat' the diſtreſs tb\ good 
merks;. for which: they Found, the Parſuer right 16ck Execution apainft-the 
Delewduts and winch Sama he-recovered;the 'Found,thatthe faid Put 
luar ſheald ———— alike ptofitable- to ehewhole ee of the Heredtofs 
of the kand' a ,e the effet rhit the whble rar” nom night 
mlidvedotrie faid:burgden,. and 'thar the Anhadjrenter tnighs -pay aibwe 
of che: Phineipat Sutn:thereby.c And the Lordo Food, that atbetecthe Hnfiuat- 
meter cha{Edifivetsany pare of che! Tenemend affſeRed;s forthe: whole: Art 


aualrenth. year tharase terry of,: rhat pare-which ſhoulg!'! | 1 rig: be-Ub 
Hvdlſed; (er whith: was diftrefite Onterime' cdighrii6 ragd! gy | 
ink kis ware eftcboroſt oi vhw Land and pſec inet lai 
C20ve Ecce en; 
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den, and of the Heretorsof the ſame prorate, and for their own parts propore 
tionally, according to the Worth and Rent of their Lands, to be equally divi« 
ded amongſt the ſaids whole. Heretorsz and that every one of them ought to 
bear his own part of the burden, both for bygones already payed, and als tor 
all yearsto come, while the Principal Sum might be recovered for all their Re- 
licks» Actor, Nicolſon & Heriot. Alter. Abſens. Gibſon Clerk, 


; ; | Les Monymurk contra L. Leſte, July 4. 16 35» 

N aReduRion,theL,Leſfie being Uncle to the L,of Monzmmnrk,and Tutor to 
|| him ſine quo #on, after the L. Monimusk was paſt Curatory, about the {pace 
of halta Year, or ſeven Monethsz and nomore, Leſl:e Contrads with him for 
- a Wodſet-of his-Lands of Banchrie, whereby Leſſie furniſhes ro him 305300 
merks upun the Wodlſet of theſe Lands, and Provides therein, that if anytime 
within fix years thereafter, be ſhould pay to him 6000 merks more, that then the 
Lands ſhould pertain to him Heretably and Irredeemably for ever; And this 
Contra bore no Clauſe, giving power to uM on musk ro redeem the Land, ej 
ther within that ſpace of fix years, within which- Zeſliemight pay the reſt of rhe 
price, nor at any time thereafter - And by this ſame ContraQ alſo, Mon muk 
Sells and Diſpones to Leſlie ſome Pleniſhing and Moveables in the Houſe of Bus- 
chrie, which were valued to the Sum of and beſide the ſaid Contra, 
by another Writ at that ſame time he grants to Leflie a Kight and Licence to 
Fiſh and Draw upon this Purſuers Lands of Torrie, next adjacent to Banchrie, 
which gave hima great priviledge within his proper Fiſhing, and made the ſame 
unprofitable to the L. Monymusk, and which Priviledge bore, to be granted 
to Leſlie, during his Right of the Lands of Banchrie. T his Contrad being de 
fired tobe Reduced by Monyarnsk, and he to be Reponed apainſt the ſame, as 
done by Circumvention, and to his great prejudice, by reaſon that it was craf- 
tily- conveyed: and purchaſed by him,who was his Curator ſee go nor, immedi- 
atly before for albeit the Purſuer was Major, yet being done but about fix 
Moneths or thereby after Majority, and.no more, and conſequently iz conff- 
#io Curatels.it was not then lawful to him, who was immediatly betore his Cu- 
rator ſine quo now, to Circumveen him, by acquiring the Heretable and Irre- 
deemable Right of his Lands, under colour and pret-nce of a fimple Wodſet, 
as manifeſtly appears by the Draught and Courſe of the Contra&, and under 
pretence thereof, to caſt.in a Clauſe of a Right Irredeemable, which depends 
alſo uponthe pleaſure of the Party, and whereby he hay ſix years option to 
pay the price, and that tothe Purſuers ſenſible and great prejudice, delayiog 
the payment of the price the ſpace of fix years, which made the Lands not 
to be worth in! price 15000 merks z whereas to buy and ſell in the Countrey, 
the ſame was worth in true eſtimation 30000 merks, by and attour the Move- 
ables Diſponed thereby, and by and attour the licence of Fiſhing ; which Con- 
.traQ was never read by the Purſuer, but Subſcribed by him on Truſt, think- 
ing that it was only afimple Redeemable Wodſet: Likeas there was neither 
friend nor other perſon, who ever knew of ſuch a Bargain, nor any Witneſſes 
znſert, who ever heard the Contract read, or knew the Contents thereof ; and 
the Defender had not beforethe Contra given Rationes Curatele : And ſeing 
in Law ante redditas Rationes etiam poſt M ajoritatew per Anthent. ut bi, &e, The 
Perſon once Curator cannottake an Afignation to any Debt, owing' by him 
who was Minor; far leſs ought he ante redditas Rationes, be permitted to'Con- 
tra& with him, to his ſo great and enorm -Lefion,and ſo indirealy without trea- 
4y preceeding newine conſcio & teſtibus ignaris, and by fo igdireR and unuſual 
Clauſes; which all 'in Law preſumes Fraud, and at leaſt; furniſhes. juſt caule to 
Repone him againſt the Contratznotwithſtanding ofall which,the ZordsAfﬀoik 
zicd from the Reaſon, and ſuſtained the Contaatt ; ſeing it was done —_ 
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when the Purſuer was Major, me Reclamante. AQor. Advocatus, Stuart & Bur- 


vet, Alter. Nicolſon & Baird. Gibſon Clerk. Vid. 5 Decemb, 1626, Shaw of 
Knockbill,8& 4 Decemb. 1623. Gechan- 11 January 1643. Ramſay, 


L: Innerweik contra Hamilton, July 7. 1635. -' | 
' A Decreet being givenat the L, Iznerweik's inſtance, againſt one Hamiltor, 
finding the Corns growing upon the laid Hamiltons Lands of to 
be attricted to the Laird of {nnerweik's Miln of Barcrieff, whereupon he be- 
ing charged to pay the Multures of the Corns growing thereon 3 and the other 
Suipender craving Deduction of the Teind, as uſe 1s; and the Charger An- 
ſwering, that albert by ancient Cuſtom, the Teind of old was Excepted from the 
Thirlage 3 yet that now res. devenit in alium caſum,{cing the Reaſon of the Ex- 
ception was,that the Teindspertained not to him,who was Heretor of the Lands 
Thirl-d, but belonged to the Titular of the Teinds, or to ſome others havin 
Right from him, whereby he was ſubject to them for the ſaid Teind, nd 
therefore could not come under the Thirlage,not being his own 3 but now that 
Reaſon ceaſing, the Exception ought to ceaſe z ſeing according to the Order, 
univerſally taken and eſtabliſhed by Law, every Heretor hath the Right of his 
own Teinds, as this Suſpender hath alſo Right to hisz and therefore the Teind 
ought tocome under the Courſe and Rules of the reſt ofthe Corns growing on 
the Ground, ſeing the Detender will make thelike uſe of the Teindgas he doth 
ofthe reſt of the Corns growing, and therefore ought to be ſubject to the ſame 
Thirlage z notwithſtanding of which Anſwer the Lords Found, : that the Suf- 
pender was not holden to Grind his Teiad at the ſaid Miln; as aſtriged there- 
to, and that the Thirlage did not extend to the ſame, notwichſtanding that 
the Suſpender had purchaſed the Right of his own Teind;: for the Teind be- 
ivg Exceptcd de ſua natura, and by the Cuſtom and Practick of the Kingdom 
out of the Aſtriion, the acquiring of the ſame now by the perſon Thirled, al- 
tered notthe Thirlage, to make it to extend further, and to enlarge the ſame 
more than it was of extent before this Law and Order -of acquiring - of the 
Right of Teinds; which acquiſition was not purchaſt to add any benefit to him 
who had the Right of the Thirlage,and to make the Purchaſer by. that his own 
' Purchaſe, toly under a far heavier Servitude, both againſt his-intention,and a- 
gainſtal] reaſon;8& thereforeFound,thattheSuſpender tor theTeinds,mightGrind 
the ſame where he pleaſed,or otherwiſe Uſe or Diſpone thereupon,as he thought 
expedientz and that he was nut tyed therein to the Charger, to Grind the fame 
atthe Miln of the Thirlage, neither as aſtrifted, nor as a free Multure, but that 
he might ule the ſaids Teinds, either to Grind, or not to Grind the ſame, as he 
pleaſed : neither was it reſpetted, where the Charger offered to prove,that the 
Heretors of the reſt ofthe Landsof the Barony Aſtriged,did Grind theirTeinds 
at the ſaid Miln,which was Repelled ; for their Voluntar Deed could not bind 


any other, who was not alike willing, Actor. Stzart, Alter. Nicolſon, Scot 
Clerk. 


| ; Lo, Johnitoun contra Johnſtoun, July 17.1635; 
TO. Johnitoun Purſuing Fames Jobnſtoun, as univerſal Intromettor with the 
Goods and Gear of umquhile Captain James Johnitoun, to pay to him a 
Debt owing by the ſaid Captain, who was the Defenders Natural Father; and 
he Excepting, that he was Donatar to the Eſcheat of the fajd Captain, whereu- 
pon he had Action of General Declarator depending, wherein Litis-conteſtati- 
on is made; by vertue of which Gift of Eſcheat he had Right to the DetunQs 
Goods and Moveables, ſo that this Intromiffion would not make him lyable to 
any of the Defunas Creditors : And the Purfuer Replying, that the Defender 
immediatly after the Defun&s _— intrometted with all his whole Goods, 
ecece 2 
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both within and without the Houſes, and uſed the ſame at his pleaſure, which 
Intromiſſion cannot be purged by any 217 ry Right of his Eſcheat, Purchaſ: 
ed by the Defender ex poſt faFo,and a long ſpace after his Intromiſhon , for by 
his preceeding vitious medling with the Defunds Goods, he became lyableto 
his Creditors; and that Deed cannot be purged, by purchaſing of the Gift of 
the Eſcheat thereafter,which was not purchaſed while the ſpace of 
after his ſaid Intromiſſon, ſpecially allo ſeing there is no Declarator obtained 
upon the ſaid Gifthithertoz and the caſe of the Creditors is moſt favourably 
tobe conſidered againſt a Donatar, This Exception upon the Gift, albeit pur. 
chaſt after the Intromiſſion, and Declarator ——o— thereon, wherein Litis. 
conteſtation is made, albeit not yet Decerned; was Found Relevant, and ſu. 
ſtained to purge the preceeding lntromiſſion,and to Eleid the AQion, Purſued 
againſt the Defender, as univerſal Intromettor, ACor. Stuart. Alter, Nicolſon, 
Scot Clerk, 
Lo. Craighall contra 'Bothwell, Bod:m die. 

He Lo. CraighallPurſuesReduGtion againſt Mr. Adam Bothwell and his Son, 
[ and Mr. Adam having Infeft his Son, being then an Infant,in his Lands 
of with Reſervation of his own Liferent, by a Baſe Infeftment to beHo]- 
den of the Granter ; and fo the Father continuing in Poſſeſſion of the Lands; 
while thereafter that he ſells the ſame to the Lo, Craighall, by a Publick In- 
feftment, to be Holden of the Superior, by vertue whereof the Lo. Cyaighal 
became year and day in Poſſeſſion of the ſaids Lands3 upon which Publi& In. 
feftment, ſo clothed with Poſſeſſion year and day, he Intents Keduttion of the 
ſaid prior Baſe Infettment,upon theReaſon oftheAR of Par. Ja. 5.4m 1540, Pa, 
7.Cap.1o5. which annuls Baſe Infeftments, where there is a Publick Right mads 
to one for onerous Cauſes,and which is clothed with Poſſcſtion year and day,as 
ſaid is3 albeit poſterior to the ſaid prior baſe Right, madeby the Father to the 
Son ; which Reaſon being referred tothe Lords (the Party being abſent) and 
the Production being ſatisfied by the Purſuers ſelf; the Reaſon was Found Re- 
levant, and the Reſervationof the Fathers Liferent contained in the Infeftment 
granted to the Son, and the Fathers Poſſeſſion according thereto, was Found 
no Poſleſfion, to warrand that Right made to the Son , as if the Sons Right 
and Infefttment had been thereby clothed with Poſſeſſion, but the Publick [ns 
feftment was ſuſtained; and alſo becauſethis Action was both a ReduRion & Im- 


probation, and that the Purſuer ſatisfied the ProduQtionin the ReduRion, by 


ProduQtion of an Extract of the Writ called for to be Reduced, which was 
enough, ſo far as concerned the ReduQtion Libelled 3 and that the Purſuer in- 
filted for produdtion of the Principal Writ it ſclf, and for Improbation of the 
ſame. The Lords,in reſpe& the Principal was not produced, to fatisfie the Im- 
probation, Decerned the ſame to make no Faith, for not produQion ; which 
Certification the Lords Found ought to be granted, albeit the Extraft was 
produced by the Purſuers ſelf quoad ReduFionem,and that he acquieſced theres 
with in the ReduQtion, the Production whereof was found no impediment; 
to ſtay the Certification againſt the Principal of that ſame Extra quoad Impro- 
bationem, and therefore it was Decerned to make no Faith. Actor. Advocatus 
preſent. Alter. Abſent, Scot Clerk, The like Reaſon of Reduftion was Found Re- 
levant betwixt Cart contra L, Lawriſtoun, 1632+ Scot Clerk. Vid. 12 July 
1634, Sir James Oliphant”s Creditors,and the Caſes there. x Fuly 1634. Brace. 
29 March 1636. E. Annandale. : 


 Edmiſion contra L, Edmiſion, Fuly x8. 1635. 
Ne Edmiſton Siſter to' the Lady Lugtor , being Executrix Decerned to 
umquhile Zd-iſtor her Brother, who was Provided by umquhile 4»- 
drew Edmiiton of thatilk his Father, to certain Lands of cMellerſtains, _ 
an 
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and others, being the Son, and ſhe one of the Daughters, gotten by the ſaid 
umquhile Andrew in his Second Marriage, with oneGordon his Second Wife,and 
whereto he was obliged to Provide the Bairns of that Second Marriage, by the 
Contraft of Marriage made betwixt them; The ſaid Brother being deceaſed, 
this Purſuer being one of rhe Detundts Siſters, and ſhe being only Decerned 
Executrix to him, and having licence to Purſue, conveens . Edmiſton 
now of that ilk, as Heir to Sir Johr Edmiſton of that ilk his Father, which Siv 
John was the Elde(t Son of the ſaid umquhile CAndrew Edmiſton of that ilk, be- 
gotten of the ficſt marriage, and who ſurvived the Purſuers Brother, the onl 
Son of the Second Martiage, as faid is3 and which umquhile Sir Jobs, half Bro. 
ther to his Deftun& Brother, ſurviving his ſaid half Brother, and for his Non- 
e, not being capable of the Office to be Tutor to him, acquired a right of 
Far, to Intromet with the ſaid Pupils Rents from him, who was ſerved 
Tutor lawful, and according to that FaQory Intrometted with the rents and 
Duties of the Lands,whereto he was appointed to be provided by the Contra 
of Marriage foreſaid, and in the which I[ntromiſſion the ſaid umquhile Sir Johre 
continued, being Fafor after he was Major, and fo after he was capable ofthe 
Office of Tutory continually, to the time of his ſaid half Brothers deceaſe; the 
Purſuer being Executrix, and having licence, as ſaid is, purſues the Heir of 
the ſaid FaQor, for payment of all the Duties of the ſaids Lands, Intronietted 
with by the ſaid FaQor, of all years ſince the deceaſe of the ſaid umquhile An- 
drew Edmiſton their Father, to the time of the deceaſe of the Minor, And the 
Detender Alledging, that the Minor was not Infeft in the ſaid Lands, where- 
by that as he not being Seaſed could not have ACtion for the Maills of the 
Lands, no more can his Executor be heard to Purſue therefore, unleſs he had 
been Infeft 5 and this he Alledged, was moſt competent to be proponed for 
him, who was botha Minor, and only conveened as Heir to the FaRor of a 
Turor, the Tutors (clf never being conveened, nor Diſcuſſed, as ought to be - 
firſt done. Attour ro ger the Lands Lybelled werein Non-entry in the 
Supcriors Hands, the Gift of which Non-entry was granted to the Defenders 
Father, and Declared,and by vertue whereof he Intrometted; and as the Supe- 
riors {lf might have Intrometted, after Declarator, qzo caſs the Minor could 
never have repeated thefe Duties, no more can they be repeated from the Do- 
natar, even as they could not have been repeated from any Stranger, that had 
been Donatar. The Lords Repelled both theſe Alledgances, for they Found, 
that the Fator was Lyable to all that the Tutors { 1f was Lyable in Law tothe 
Minor, his Heirs and Executors; and the rather in this Cale, becauſe the ſaid 
FaQor had obliged himſelt to Relieve the Tutor of all,which might be in Law 
exated from himz and the Zords Found, that the Tutor ought to have obtain- 
ed the Pupil Infeft in theſe Lands, whereto his Father had Provided him, and 
wherein his Father died Infeft 3 which being the Tutors fault, in not doing the 
ſame, ought alike to burden the FaCtor 3 and the rather alſo, becauſe it was 
offered to be Proven, that the Faftor had Intrometted with the Duties of the 
Lands Lybelled, all the years acclaimed ; neither was the Non»entry reſpeRed 
to Eleid the Purſuit, becauſe the ſame becoming in the FaRors Perſon, was e- 
ſteemed, as if the Tutor had obtained the ſame, quo caſ# the Tutor could never 
have obttuded the ſame againſt the Pupil,ſeing in Law it would have been pre- 
ſumed to have been Acquired to theMinors uſe;& if a Stranger had obtained it, 
yet the Tutor in Law was obliged to have Relieved the Pupil of all, prejudice 
be might have ſuſtained thereby, ſeing in Law he might have Compelled the 
Superior to Enter the Minor, and thereby have purged all Non-entry, which 
if he Omitted todogought to prejudge himſclf, and not the Minor, and conſe- 
quently the Fa&or was in that ſame Caſe as theTutor, whom he was obliged to 
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Relieve, as ſaid is; for albeit there might be ſome queſtion in a Ward,if the 
Tutor,or his Factor had Purchaſed the Minors Ward from the Superlor, yet it js 
not alike in Non-entry 3 for in the one, viz. the Ward, the Purluer cannot be 
Compelled to Diſpone the Ward to the Minor by no Law, but that he has 
the ſame in his Power to retain it to himſelf,or otherwiſe, at his Pleaſure,to Dil- 
pone it to whom he pleaſes; but in Non-entries,it isnot ſoz for theSuperior in 
Law may be Compelled to Enter the Minor, where there 1s no Ward, and fo 
by Diligence to Charge the Superior to Enter him, whereby the Non-entry 
may beEvited. A@or.Stzart.Alter.Njcolſon.ScotClerk.Vid. Feb. 22. 1634+ Jack 


Scot of Roſsie contra Lindſay of Kilquiſie, July 22. 1535. 

Ir James Scot of Roſſie being Heretably Infeft in the Lands of Roſſre with 
the Loch of Roſſie per expreſſum,Purſues Declarator againſt Lindſay of Kil. 
grifie, to hear andſce it Found and Declared, that the Purſuer has the only 
Right to the Tock, and that the Defender has no Right at all thereto, neither 
in Property nor Community, and no Priviledge therein; And therefore he 
ought to be Secluded therefrom, and from all Poſſeſſion therein 3 And the De- 
fender Alledging, that he ought to be Afſoilzied, becauſe both the Parties 
Lands,and the Loch Lybelled pertained of old to one and the ſame Author, 
( viz To the Earl of Creufurd ) in Property, and the Defender, and his Pre- 
deceſſors were Infeftin the Lands of Kilqhoyfpe,cum Lacu & Piſcationibus,by the 
Earl of Craxfurd 200 years ſince, long before ever the Purſuer or his Authors 
were Infef. inthe Lands and Loch Lybelled; Likeas by vertue of the ſaid Anterjs 
or Right, the Defender, and his Predeceſlors has been in continual Poſlc{f 
on, paſt memory of Man,Immemorially in Fiſhing within the Loch Lybelled, 
with Nets and Wands at their Pleaſure z neither ought the Purſuers Poſterior 
Right, being many ſcore years after the Defenders Right foreſaid, of his Lands 
and of this Loch per expreſſum, ſpecially denominat, Derogat to the Defenders 
prior Right of his Lands cm Lacs, &c. There being noother Loch within the 
Purſuers, nor Defenders Lands, but only the Loch Lybelled, and to the which 
Loch the ſaid Defenders Landslyes Bordering and Contigue. And the Pur- 
ſuer Replying, that his ſpecial Infeftment of the Loch of Ro{ſze per expreſſun, 
albeit poſterior to the Excipients Right foreſaid, ought to give him Preference 


to the Defender, who wasonly Infeft cum Lacs generally ; Likeas in Fortifi» \ 


cation of his Right, the Purſuer offered to prove continual Poſſeſſion of Fiſh- 
iog within the ſaid Loch, by Boats, Nets, and all other manner of Fiſhing; and 
by bigging of Eel-arks,and (laying and uſing the Eels and Fiſhes taken at his 
Pleaſure, and alſo by debarring this Defender, and his Predeceſlors, from any 
manner of Fiſhing within the ſame, and impeding them therein. The Defender 
Duplying, that he being prior in tempore mult be potior in Furez and for the 
Alledged Interrupting of the Excipient, by debarring of him to Fiſh,that ought 
not to be reſpected, ſeing that Debarring, being done via faFi & non via Juris, 
ought not to corroborar, or eſtabliſh a Right to the Purſuer, which was notin 
it ſelf Good without that AR, neither ought that Deed to prejudge the Ex- 
cipicnty, For that Impediment, Alledged made to the Defender, and his Prede- 
ceſſors, never being Authorized in Law, but being violent and unlawful, 
ought not toadd force to the Purſuers Right, ſpecially ſeing notwithſtanding 
ot any Debarring, the Defender and his Authors retained, and keeped (till their 
ſaid Poſſeſſion of Fiſhing, and they could not hinder the Party to do mans 
but notwithſtanding of that wrong done, they ever keeped their ſaid Poſleſli- 
On, and'therefore ought not now to be excluded from that manner of Poſleſſi- 
on, which they have Immemorially had, by vertue of their ſaid Right; for the 
Purſuer might retain the Poſſeſſion which he had, and the Defender his alſo, 
as he had it, andas ilk one of them has preſcribed by their Rights, according 
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to the quality. and. manner of their Poſleſiion, as ſaid.is,; The Lords Repelled 
this Exception, and Duply, and admitted the Purſuers Reply, ang in reſpeR 
of the ſaid Interruption, Found the Right to pertain to the Purſiicr, and ex+ 
cluded the Defender totally from all Right to the Loch, and all fort. of Privis 
ledge therein, notwichſtandingof his Anteriority of Right, and pffcrto prove 
Retention of Poſiefhion Immemorially, as faid js.ARor. Nicolſon, Alter, Stwart, 
$:ot Clerk, 


' | eMoſman contra Earl of Abercorn, Faodem die, . :. : 1. _.,... - 
Ne Moſman Donatrix to the Eſcheat of oneNisbet her Huſband,aftergene- 
ral Declarator, Purſuing a ſpecial. againſt the Eatl of. 4bercory, as-intro- 
wetting with the Goods of the umquhile Lady Abercorn his Mother, who was 
Debitor to the ſaid Husband in 560:pounds, for: paytaent 'of the ſaid Sum 0 
her, as Donatrix. The Lords ſuſtained this Action.;. notwithſtanding the 
Defender offered to purge his Intromiſhon, Alledging that his umquliile Mo. 
thers Eſcheat was Gifted, andDeclafed.in favours of. Sir Jaeres Fullarton, from 
whom:;he had obtained Athgnation thereto, and conform to the tamy latrg- 
metted, and ſo ought notto; pay any of her Debts, -which Alledgance was Re- 
Iled, ſeing the Affignation madeby Sir James Fubarton,. was confelt ro, have 
fon made before the Ladies deceaſe, and. it, was made ro,a Conjun Perſon, 
viz, to her own Son, ; notwithſtanding whereof tbe Lady (till retained Poſlefſi: 
on, dyring her Lifetime, to the time of her deceale, at which cime the Eazl 
her Son Intrometted; and ſo in.reſpett of the AF of Parliawent 1592,.the Git: 
is Null, .in. prejudice of.the Creditors, as this.Purſuer is, which Keply the 
Lords ſuſtaived. Gibſon Clerks. Yid, July 17. 1635+; Lord Johnſton, 
4. + L, Renton contra L. Wedderburny: Eodem dit; - i ©: a 
He: L. Renton being made Afſigney' by one Hericg,'to a Contraft betwirt 
| Heriot and the. L, of Wedderburn, 'whereby he(made to Heriot an Heres 
tavle Fen of anHusband Land in - © * { for paymentofthe Feu-durie therein 
contained, and bearing noother Clauſe-obligator upow the-paret of the Feuar, 
upon which Contra@ there was a'Charter Subſcribed to - Heriot, bearing fome 


# 


the Feu, -it the Feu-duty ſhould notbe payed two years together,' and that the 
Fevar ſtivuld commpear'in/the Lajrds Courts, &. Aud upon the Charter Herzot 
being Iiifeft'and/ Seaſed, and by verrue thereot; fincethe date thereof; ten years 
in Poſteffion of the Land 3 thereafter. Heriot makes the Laird of * Renton A fig: 

hey tothe Contra,” who Charges Wedderburn to give bim as Afſighey,; It 
feftmietit of the Land, conform to the Tenor and Clauſe.of the ContraQ-z At- 
Tedgin that the Charter Subſcribed,/ and given'ro' his'Cedent, 'was: different 
fromthe Tenor ofthe Contra& ;- Andtheretore he ought to give him another 
Charter, agreeing with the Contra 3 who Alledging, that ſuch Surimar Charg. 
& ought not tobe ſuſtained, at the Aſſigneys inſtance, ſcing there was an Here- 
table Infefrrment, and Seafin'exped upon the ContraR, : which being a real Se- 

curity,” could not be tranfmntted by a finiple Aſſignation, ro produce ſuch ſum- 
'nar-Charges $butifany difference was therein, from the ContraQ; "the Aﬀlig- 
hey ought'to- Purſue by'way of Aion, .#nd ordinax Purſuit therefore, tohear 
tt be: quad; that the Contratt was not falfilled, or.by any other Purſuit,wbich 
be might beſhmove in Law thereanerit, bur it ought vor be ſuſtained.after this 
-anner.; by: Charges: aigon-. an. Aſlignarion. This: Alledgance was:Repelled, 
:indthe-Ordex and Charges were ſuſtained; without necetlity. of any other, A- 
Rion to be::made' thereanent. 3 arid becauſe Wedderburn Alledged; [that,the Ce- 
dent, having accepted a:Charterfromhim,- whereupon he was Seaſctt Ten years 
ofince, and huiked it; and Poſleſed the:-Lands ever: fince conform theeeto; fo, 
blog Eccee 4 that 
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that this being done inter wajores privddiiner & ſcientes &-haoentes, - wndwhere. 
with he acquieſctd,” therefore it ovght nor-tobe-perryitetd ts an Afſigney,:to 
Charge forany othet Chatter, than for that-which was accepred-by'the:Ce- 
- dent; as faid is, albeit it be- bf x Tenor differetit from the Coneraft; !The Landes 
before they Decided this' Alledgance, Found thatthey woutderamine the Ce- 
dent, who was a-mean, ſimple, ignorarit man , who could neither Read-nor 
Write,and the Nottar writer of the Charter, who was alſo Nottar totheSexhn, 
and the Witneſſes inſerttherein, \to:try if the/Charters. at he Delivery thereof 
to the Cedent, was read to him, and if;he knew the. Contents thereof. andwas 
acquaint with the Clauſes, which differs from the ContraR,. and- reſted con 
tent therewith, or if he-ewasatly wayes Ignorant thereof; and the Clauſes keep- 
ed obſcure from him, :AdGtor.. Advocatnrc, Alter. Stwart,' Gibſon Clerk, Fid, 
for the firſt Part of. this Deciſion, Julz.154 1642.0. La. Garkis: & March 21, 
1635. Log Leiter, 


La; Etrdroſs contra'Lo, Carareſs her Son; Fuly'#8. 1635; 

| hems Cardrols being provided in tier Contract bt Merriage' by her Husbatid, 

ro 2 quintity-of Rent of Teinds, - which her: Husbend inthe {aid-Contratt 
was obliged to make worth yearly to her the quantity of the ſaid Rental,.andby 
the courſe of this Common of Parliament-anttit Miniſters Sripetids; there 
being two-Childers of. the' Teinds contained-in' the ſaid 'Contrat-and Rental, 
taken from her and iMisned to the'Miniſtets more that they had beforegwheres 
upon ſhethargibg her 6wn Son asHeir to her; Husband,to warrand'the (aid Ren» 
tal co her; and conſequehtly ro provide het to-2s muth as was takew fromher; 
and aſfigned'to the Miniſteis,if aid isz- And heSuſptading and Alledging,ithet 
he could not warratid het from-any (upervenjent Law which as it diminiſhed & 
took awey from her a, part:df her Conjunitee, (it cook; away. that ſam 
from him. and: bis Heirs.perpetually and foreverand ſhei ought.to bear, char hhr- 
then tor. het lifetime, which,would ly on himgndfis poſterity for ever, beg 
done by a publick and general Conſticution, forthe publick-Good, wheretoall 
-priyat incereſts ought ta cede,and there being no/fanltionithepart ofthe Cons 
tracer, therequghr.no Warraudice.to begranted,excepihe had: {ailzied, Fore 
was obliged qnly to make that Renjal given vp fo hey Conjunperige, ſhould pay 
that quantity to herz and; it.is.erve that.chere. js. no, Hajlzie 4n the Reencal, burr 
holds good ,. albeit a pait,þe. taken.from, her chereet, by. a ſubſequent Lam 
which-cangot wake him yable therefore, . ThisAlleggance andReaion waRe- 
pelled, and:the .Zor4s Found that the:Suipender pagds r92p4y:the quantitygl 
the Rental to the;Charger, which deerenſed by coking away plapart thereo from 
Hher,and, giving; of it, to. the Miniſters; And, Found 3 hangheuperyenicat hay 
-prejudged not;the party of her Warrandigce,albsic cheR etal ayas, yoleſs.thep 
the fame quantity whereto it was. extended in-her Qontrack otMarriagey {ei 
was not ſo much to her, andby che Contract it was obliged) to be worth. 
yearly ſo much; For i thewholeTeinds. had beea.Eviges bogh from herand bar 
-Husband by any Law, ;Ic was, not thqught reaſonable-ghat, therefgre.ſhe hould 
want Warrandice of her ;Canjunctiee, Actor. S:vgre, Alter, Av4ceft- te 
.Clerk. V 1d, Mar Go A.7 «11 634, La.Duwformiing ” Marcy 110,1634%.La Dump, 


| Richaridſon, and the Lo, \Granflen,Riddil contra Binclar,penult Faly/0635, '' 
'T T'MquhileSir Robert Richard(op Bather to ahe-Pukfors: hats Dif 
reof-p0009: 


LA his Lands'of "Puncaitlehd 10:3.uhpi (Sinclar: lererably 
ably, for the Sum of fourſcore'and five:thouſand mevks, whereof 4 . men! 
- wereappointed.- co'be payeit to the ſaidSirRoberrccldefeDaug rergant thirty ano 
:or thirty three thouſatid merks were appointet!: for: 
Creditors, and'thereſt was divided anougR the 


men gYDetxs omingrobi 
£ bis Baits; az. 22000 


merks 
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merks to his ſecond Son,other 7000 to his ſecond Daughter, and the reſt, viz; 
about 10000 merks to his eldeſt Son; and the ſaid Fohn Sinclar being thereupon 
Inteft, Holding of the Superior, the ſaid Sir Rober: thereatter,about the ſpace of 
one year or thereby diesy before whoſe Deceaſe the ſaid Fohn intents an Adi- 
on of Declarator againſt the ſaid umquhileSir Robert in his lifetime,and againſt 
the ſame Purſner, his Son and appearand Heir, to hear ic Found arid Declared, 
that the undoubted Hererable Right and Property of the ſaids Lands pertains 
tohim, by vertae of the ſaid Alienationz after Execution of the which Sum- 
mons, and Citation of the ſaids Parties, the ſaid Sir Robert died before any fur» 
dr Proceſs was deduced in that Action; after whoſe Deceaſe the ſaid Sir R9o- 
bert his Son Diſpones his Right of the Lands to my Lord Cranſtonn Riddel, and 
his Right to Reduce Fohn Sznclars Securities; and the ſaid Sir Robert being Ser- 
ved and Retoured general Heir to his Father , the ſaid Lord Cray Foun Rid- 
ddl Purſues tor ReduRtion of the ſaid Contra & Diſpofition made by the Fa- 
ther to the ſaid FohnSinclar upon thisReaſon,as done in l:&s e2ritudings to the 
Heirs prejudices in which ARion the Retour being quarrelled,as being done af- 
ter Adyocation, and after the Judge was Diſcharged to proceed; This Al- 
ledgance was epelled,in reſpeRt that the Judgewas by the Letters of Advoca- 
tion, only Diſcharged to proceed,ay and while Fohn Sinclar was Warned to the 
Gay of the Servicey and the Purſuer offered to prove, that he was lawfully War- 
ned, and Cited before the Day of the Service,to compear tothe Service, in re- 
ſpe& whereot,thar being proven(as it was admitted by the Zords to Probation) 
the Retour was Suſtained, And it being further Alledged, that this Right made 
tothe Lord Cranſtoun Riddel, was null, and could not be Suſtained to produce 
this Purtuic, but the party ought ro be Aſſoilzied therefrom, becauſe by AZ of 
Parliament, It is Declared that it is not lawtul to the Zords of Seffion to buy 
Pleas,or Acions,or Rights Pleadablez And this Action was of this nature, in 
reſpe& of the nature of this Proceſs,and that the Defender had Intented hisDe- 
clarator betore theRight was made to the Lord Cranſftonn Riddel, This Alledge 
ance was alſo Repelled, for the ſaid Declarator being only Execute, but never 
called in Judgment, nor other Proceſs Deduced thereon, It was Found, that the 
bpying of the Right Libelled by the Lord Cranſtoun Riddel,was not of a Litigi- 
ous Right, which came under the compaſs of that A# of Parliament : Alſo the 
Lords Found,that the Certification of the 48 of Parliament being expreſs, that 
ſuch buyers otPleas ſhould be Deprived of their Offices, it ought not to be ex< 
tended tuither,as to the tinſel of the Plea, but lettto theDetender to Purſue for 
Depriving of the Purſger:But the 4# of ParliamentDeclares,thar it ſhall not be 
lawtul to buy any Plea, Ergo it would appear thatif it be not lawful to buy, there» 
fore that ſuch W rits are not lawtul, and conſequently that unlawful Writs are 
null, and cannot produce Action, but it was Repelled ut ſupra; Alſo the Lord? 
Found theReaſon ofReduRionRelevant,although it was Alledged, that the (aid 
Alienation could not be quatrelled as done # le#o 4gritudinis, (eing the Maker 
thereof was not affected with any ſuch Sickneſs as might be called lens egritu- 
G&ni, and which was an impediment rebas agendis, and which is called in Law 
morbus Soxticus, for his Diſeaſe was a Lent Sickneſs, which kept him continually 
n one eſtare,by the ſpace of two years together before his Deceaſe,viz: a Pal- 

e in the one Arm and Leg: Likeas this Alienation was made a year or thereby 
before his Death, at the time whereof, and continually thereafter he had ſound 
and perfe& Judgment, and did all his Aﬀairsas any other healthful provident 
Man uſed todo, andas he himſelfuſed before his Sickneſs, both in Directing of 
his Buſineſs, Guiding of his Rents, Subſcribing of his Writs, and in his Diets, 
at Bed and BoordyLikeas this Alienation being made tor the Cauſes within-wric- 
ten,of ſatisfying of his Creditors, and my eldeſt Daughter,which were _— 
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Contracted.and Perfected, before ever he contracted any Sickneſs,and when he 
was in tull and intire Health, and the reſt of the Sums appointed to his Bairng 
unprovided, which was a Lawtful A to do, ſolong before his death, his eldeſt 
Son being alſo provided to the reſt of the Sum of the price, and whoſe Proyi. 
ſion the Father could not inlarge,in reſpe& the price would extend to no more 
and alſo that the eldeſt Son had ſo Eſtranged and Miſ-behaved himlclt ro his Fa. 
ther, that his Father with difficulty was moved to provide any thing to him; 
And alſo that the Defender was content yet to Supply and pay, what more price 
the Judge ſhould think expedient, ſhould be payed for the Lands, all which 
were Rejected by the Lords, and the Reaſon Suſtained, ſeing the Party came nor 
out to Kirk and Mercat after the Alienation, without which had been doneh 
him,the Alienation was Found could not be Suſtained; neither was it Reſpecte 
that the Party was of ſound Judgment;for they Found,that the Sickneſs of the 
Body, albeit of never ſo long endurance, and albeit the Judgment was whole, if 
the Party continued unrecovered,and came not to publick places, but died there. 
of, wasa juſt Cauſe to Reduce the Alienation, although made alſo for preceed. 
ing Juſt Cauſes; Which the Zor4s Found not enough to Suſtain the ſame in pre. 
judice of the Heir,as ſaid is; but the Reducer was ordained to Repay to the De. 
tender, the juſt Sums for which the Alienation was made, and truly Debur. 
ſed, Acor, Advocates, Alter, Nicolſon & Craig, Hay Clerk, Vid, Fuly 19, 
1623, Fames Cran#on,and the Caſes there, Fuly 6, 1625, Fames Mowat and 
the Caſes there, Fuly13, 1632, Pollocks, Fuly 7, 1629, Fairly. 


Dickson of Head-rig contra an Donatar, November 14. 1635. 

"FAY Gitt of Ward and Marriage being Gifted and Purſued for, by ; 
Donatar againſt Dickson, Appearand of Head-rig, Appearand 

Heir to that prior firſt Appearand Heir of that umquhile deceaſt Vaſlal, who 
dicd Tennent to the Kingz for the Aion was not purſued againſt the Appear 
and Heir of the Vaſlal, in his own Lifetime, but the Appearand Heir, whoſe 
Marriage was Gifted, being deceaſt before any Aion was Intented againſthin 
upon that Gift, the Action was Intented againſt his Brother, who was the next 
Appearand Heir upon that Gift, for that firſt Appearand Heirs Marriage, who 
was deceaſt, and whoſe Marriage was Gifted before he died, and not for the 
Marriage of the Detender , who was then Appearand Heir himſelf, in reſp 
of the others deceaſe 3 and after the Intenting of this Purſuit, this other Ap- 
pearand Heir, who was Defender, being deceaſt ſince the Intenting of the 
Caulſc, and the Proceſs being transferred in the next Appearand Heir, and aftet 
Transferring being inſiſted upon againſt him,not for his ownMarriage, but fot 
the Marriage of the firſt Appearand Heir,as ſaid is; In this Proceſs, it being Al- 
ledged, that the ſame could not be ſuſtained againſt the AppearandHeit,eithet 
of theVaſlal,or of that Appearand Heir, whoſe Marriage was ſought, except the 
Detender were called, either as Heir Entered to that Appearand Heir, or as 
Charged to Enter Heir to him; for he Alledged, that this AQion ought to be 
confidered orherwiſe,than if the Vaſſals AppearandHeir were Purſued, for bis 
own Marriage, in which caſe he being the Appearand Heir, who was con- 
veened, it ſufficeths but in this caſe, the Appearand Heirs Marriage being ctav- 
ed alter his deceaſe, ſome ought to be called torepreſent him;ſeing it was craved 
as a Debtot his, the Purſuit whereof cannot be ſuſtained, as when the Ap- 
pearand Heir to the Vaſlal deceaſed, is conveened for his own Marriage 3 for 
in that caſe, he cannot be otherwiſe conveened, ſeing if he had been Entered, 
or Inteft before the other Vaſſals deceaſe, his Marriage would not have fallen 
but now theAppearandHeir being dead un-entered,and yet hisMarriage craved, 
the Proceſs cannot be ſuſtained therefore againſt none, but ſome called to 
repreſent him, either as Heir, or Charged to enter Heirz ſcing the __ 
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who is conveened as Appearand Heir, bis own Marriage is not crayed, but . 
the Marriage of the other Appearand Heir deceaſt. 'The Lords Repelled this 
Alledgance, and ſuſtained the Transferring, and 'Procels purſued thereupon, 
againit the ſaid Appearand Heir, without neceſſity that he ſhould be either 
Heirz or Charged tp Enter Heir to that Appearand Heir, whoſe Marriage was - 
ſought, in reſpe& that this Purſuit was real againſt the Ground, and that the. 
Purſuer ſought no Perſonal AQion, nor Execution thereupon againſt the De= 
fender, bur paſt therefrom. Actor, Advocatus & Craig. Alter. Nicolſon & Aer- 
iot, Gibſon Clerk. Vid. January 29. 1635. Moncrief. _ | 

Fenton contra Carnegy, November 17, 1635: 

Ne James Fenton purſuing Wiiam Carnegy, tor delivery. to him of 959 
() Merks, which was given by umquhile Fames Fenton's Wite, in cuſtody 
to umquhile Margaret Hepburn, Spouſe to the laid William Carnegy, and was dee 
livered in Truſt to her, being her Kinſ- woman, without the Purſuer her Huſ- 
bands Knowledge, ſeing it behoved to be repute his Money; and the Defender 
granting, that his Wife before her deceaſe declared to him , that that Mo- 
ney was ſodelivered to her, and Willed him to deliver the ſame again to the 
Right Owner, but Alledgedttfat he could not be i tuto to deliver it, before 
the Womans Teſtament were Confirmed, who Depoſitar it, and that he might 
thereby lawfully be Exonered thereof, The Lords Repelled this Alledgance, 
and Found no neceſlity of Confirmation of the Wites Teſtament 3 but that 
the Huſband might Challenge, and Purſue for any Money given out by his Wife 


ftante Matrimonio, as for his own proper Money, given out during their Mar- 


riage by himſelf. Vid. March 16, 1622. Hume contra Mcmath, 
| Williamſon contra Hagie, November 28, 1635« | 

Ne Wiliamſon having obtained Decreet againſt Hagie, indweller in Perth, 
before the Baillies of Couper, for Removing from a dwelling Houſe in 
Conper, which being Suſpended, becauſe it was a non ſuo Judice, ſeing the De- 
fender dwelt in St. Fobnſtoxr, and ſo was not ſubje to the Juriſdiction ofthe 
Baillies of Couper, And it being Ani(wered, that the Proceſs and Sentence ſhould 
be ſuſtained, being for Removing trom a Houſe within Burgh, to the which 
the Magiſtrat of the Burghis ſole and only Judge, albeit the Party Defender 
therein dwelt not within their Liberty, ſecing they had Summoned Defend- 
er,by vertue oftheLords Letters, granting them Warrand to Summon the Par- 
ties,albeit they dwelt not within their Teritories; for ratione rei they are Judg- 
esto them, and this is the Inviolable Cuſtom within Burgh, ſoto proceed in 
the like Caſesz And in reſpe& of the Warrand foreſaid of the Lords Letters, 
and perpetual Cuitom of the Burgh, the Decreet ought to be ſuſtained. And 
the other Anſwering, that the Lords Lettersare Impetrat periculo petentis, and 
cannot be a Warrand to anA&, which otherwiſe in Law is Reprobat ; for al- 
beit ratione rei the Magilſtrat, #bi res ſita eſt, may be Judge; yet that holds in 
Law only,when the Party is deprehended within theTerritories of that Judge, 
and is not keeped by the Laws of this Kingdom, where there is a Soveraignand 
Superior Supream Judicatory, where ſuch Aﬀions may be Pleaded, and where 
all Parties, within whatſoever Subaltern Judgment in the Realm, may be both 
Conveened and Sentenced 3 and if this Ground were maintained within Burgh, 
then of the like Reaſon outwith Burghs in all Sherifdoms, one Sherif may pro- 
ceed againſt Parties in other Sherifdoms, not fubjet to his Court, which were 
to confound all Judgments, and greatly (houuld prejudge Partics,notwithſtand- 
ing of all which the Decreet was ſuſta!ned, and the Cuſtom within Burgh, and 


 Warrand of the Lords Letters wasallowed. ACtor, Mowat. Alter. Barclay. 


The R<li&t of Mowat contra Gray & Mowat, Eodems die. . 
Ne Keith of Pitixdrum having Wodſet the Lands of _ to one 
Mowvaz, Redecmable contorm to the Reverfion granted thereupon, - for . 
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2000 Merk, and by vertye whereof he being in Poſſeſfion, thereafter this 
Mowat by a baſe Infefrment, gives the Liferent Right thereof to his Wife, ro 
be Holden of himſelf, and making Relation to be done for Implement of, and 
conform to their Contra of Marriagez after which Right the ſaid Mowat 
Diſpones the ſame Lands to Mr. Rodger Mowat,who was his Creditor, and had 
payed great Debt for him, by a publick Infefrment, who ficlike was diverſe 
years in Poſſeſſion by vertue of the ſaid publit Right. Thereafter Keith of 
Pitindrum Diſpones the ſaid Lands to the Earl (Marpbel, and payes the Sutn to 
the ſaid Mr. Rodger Mowat, who had the forefaid publict Right of the Wodſet 
Redeemable, as ſaid is, conform to the Reverfion, and obtains a voluntar Re- 
nounciation of the ſaid Right, no Order of A being ever uſed there- 
upon; and thereafter the Earl Marſchel, and William Gray, to whom the Earl 
ſponed the Lands Irredeemably, became in Pofleffion after the deceaſe of 
Mowat his Reli&, by vertue of her preceeding baſe Right, Claiming and Pur- 
ſuing, for the Mails and Duties of the Lands; and a Defence being propon- 
ed upon the Kenounciation made by the ſaid Mr. Rodger, Succeffor 1n hon Hoſe 
bands publia Right, which was __ Reverſjon, and which ſhe had confeſſed, 
to be Redeemed by hisreceipt of the Money, and Renunciation of the Wod- 
fet, in favours of the Heretor 5 which was lawful for him to do, feing the Here. 
tor could know no other but his own Wodſetter, he not having received, not 
acknowledged the Wife, by vertue of her baſe Right; fo that as the Heretor 
might have payed the Huſband the Money, and received his Renounciation 
valiably, quo caſs the Wifes Right would have ceaſed, ſo might he do to the 
ſingular Succeſſor : And the Wife Anſwering, that her Infeftment being given, 
conform to a Contra of Marriage, her Husbands Poſſeſſion behoved to be 
eſteemed her Poſſeſſion, and this voluntar Renounciation ought not to derg 
gatto her Right, except there had been an Order of Redemprion uſed, and fhe 
Warned to the Order and Declarator, tha: the Money, in ſtead of the Land, 
might have been imployed to her uſe; The Lords ſuſtained the Exception, t- 
pon the preceeding voluntar Renounciation and Revyerſion, and preferred the 
SingularSuceſſor to the ReliR, in reſpe& thereof and of his Poſleflion. Ator, 
Baird. Alter. cMawat. Vid. Fuly 4. 1628. Hamilton of Kinblaithmont for 1 
voluntar Renounciation, March 8. 1622. Corfindie, 


Moriſon contra Tennents of Orchardtoun, Eodem die, 

Obr Moriſon purſues the Tennents of the Lands of Orchardtoun, for pay- 
J ment of the Mails and Duties thereof to him, by vertue of his Infeftment, 
and Compriling of the Lands from the Heretor, and they, and certain others, 
of the Hexetors Creditors Compearing, and Defending with a Tack of the 
Lands Set by him to the Tennents, for payment of the Duties therein expreſt, 
which Duties by the ſaid Tack they were obliged to pay, to the particular 
Perſons {pecully enumerat in the ſaid Tack, who werethe ſaids Heretors Cre- 
dicors, for ſatisfying of the Annualrent of their Debt yearly, and fo much of 
their Principal Sum, as the ſaids Ren's, by and attour theſe Annualrents will 
extend to; In reſpe& whereof the Creditors foreſaid Alledging, that they ought 
to be preferred in the Duries of the faid Tack to the Compriler, ſeing the fd 
Tack not only preceeds the ſaid Compriſing, and all other Diligence done by 
the Compriſer, bur alſois before the Debt, whereupon he Compriſed; and this 
Tack muſt be reput, as if the ſame had been ſet totheſe Creditors themſelves 
expreſſuw,ſcing it is exprelly Set, for paymentof the Duties to them nominalim, 
And the other Anſweriog,that his Compriſing and Infefrment, gives him Right 
to the Dutigs of the Tack, he being Heretor now, and Singular Succeſſor, and 
the Tack muſt be eſteemed, asif the Duty thereby had been payed toOrchards 
fore himielf, quo caſ# he would bave been preferred. The Lords Repel this 

cdgance 
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Alledgance, and preferred the Compriſerin the Mails and Duties of the Tack, 
tothe Creditors,albeit ſpecially named, to whom by the Tack the Dutieth-re- 
of is appointed to be payed; ſeing the Author of the Tack being denuded of 
his Herctable Right, by the Compriſing and Infeftment, the Duty behoved to 
pertain to the Heretor, and could endure no longer to the uſe of his other Cre- 
ditors, then during the ſpace that the Heretable Right remained with him; who 
Set the Tack; but Found that the ſaid Tack-Duty pertained to the ſaid Pur- 
ſuers Singular Succefſor, by Apprifing and Infeftment, as ſaid is. Scot Clerk; 


Vid. Feb, 13. 1527. Samuel and the Caſes there. Feb, 14. 1637. Hwwe, July 3: 
1630. Cochran. 


Hume contra La. Hadingtoun, December 2. 1635, 


Eorge Hume, Son to Sir George Hume of Manderfoun, being Inſcft in the 
Lands of Slegder, Puriues the Lady Hadingtoun for payment of the Du- 

ties of rhe faids Lands,for ſome bypaſt years; and ſhe Altedging, that ſhe had 
lent 50co merks to the Purſuers Father, forthe Profit and Security whereof his 


, Father put her in Pcflefſion of the Lands, conform whereto ſhe uplifted the 


Durics therect the years bypaſt, now Acclaimed, and received Acquittances 
thereupon from the Father, who is in Law Adminiſtratorto his Son, the Son 
being & theſe yearsMinor, whereby for thefe bygons ſhe muſt be liberat,having 
done that Lona fide, the Sons R ight never being intimat to her; and the Fa- 
ther having purchaled the Right of the Lands himſelf, without putting the 
Sons name inthe Security, to whom alſo he was Adminiſtrator iti Law,which 
gives him Right to Introwet with the Sons Eſtate. And the Purfuer Anſwer- 
10g,that his Father albeit he were Adminiſtrator, yet by that Title he can have 
no Right to meddle with the Rents, eſpecially to convert the fame for pay- 
ment ot his own Debt, which is not in Law Admiflable; fo that the Defender 
hath her Action of Warrandice, or other Purſuit againſt the Father, as in Law 
may be beſt competent to her, for Repetition thereof, or for recovery of her 
Debt 3 but 1t cannot defend her againſt this Purſuit. The Lords Found this 
Defence ſufficient to exchudethe Purſuer from ſeeking of theſe bygone Duties, 
which were Intrometred with by the Defender, by warrand of the Pather, he 
being iu. Law Adminiſtrator to his Son, who was Minor all the years Libelled, 
and was Minor the tiwe of the acquiring of the Right to the Lands Libelled 5 
ſo that theſe being fruFus preterit: 9 percepti, & bona fide conſumpti, and not 
interrupied before the uplifting chereof, The Lords Found,the Defender ought 
to be Atloilzicd from bygones. ARor, Alter. Stuart & Belſhes, Gib- 
fon Clerk, Yid. 12 Feb. 1633. (3ovan, and the Cales there. 


Robiſon contra White, December 3. 1635. 

'Oþ» Robiſon Baxter in Dundee, having obtained Decreet in foro contentioſo, 

againſt David White, Maliman there, for payment of the price of cer- 
tain Vittual wrongouſly intrometted with by him 3 which being defired to be 
Reduced, upon this Reafon, vi7, That the Witnefſes who proved that Cauſe, 
and upon which Probation the Sentence only depended, has ſinceconf. ſt; that 
they had Deponed talfly,and were Suborned to do the ſame 5 whereupon the 
ReducerAlledged, that they ought to be Re-examined, that the verity might be 
known, and that he might not ſuffer by an unjuſt Probation and Sentence. 
And the Defender Opponing his Sentence given againſt the Party Compears-. 
ing, and that there wasno Proteſtation made by the Purſuer, for Reſervation of 
his Action of Reprobation, which ought to have been done, if he intended to 
have quarrelled their Depoſitions, and which is the only way permitted in 
Law to Parties, fearing to be hurt by the Lepoſitions of Witnefles, whereby 
they may help chemſelves, and not by ſuch Aions of ReduQtion, as is now [n. 
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tented, the preparative whereof he Alledged to be of ſo dangerous conſequenes, 
that never ſhall any Party be in ſecurity, if ſuch Redutions be permitted by 
Alledging the Witneffes to beSuborned,and ſo to crave them to be Re-examin- 
ed, who after any ſpace may either forget the particulars, whereupon they 
have Deponed, or otherways may be Suborned by the Party, to alter their 
Depoſitions: The Lords Found, that this and the like ReduQtons were re- 
ceivable, notwithſtanding of the Sentence given parte comparente;z and there- 
fore that they would try this Reaſon, if the Witneſſes were Suborned, and 
had Deponed falſly ix prima inftantia, and to that effeft that they would Exa- 
mine the ſaids Witneſles thereupon;and Found thisA&ion was of the nature of 
a Reprobator : and becauſe there might be peril in the Form, to give way to 
ſuchPurſuits, where there.were Sentences given upon Probation againſt Parties 
Compearing, if after tryal there ſhould be tound no juſt cauſe to Infringe the 
Sentence,and to Cohibite the Preparative, if any ſhould move the like AQion 
without good Grounds : Therefore the Lords Ordained the Reducer to Con- 
ſign 100 pounds to be given to the Party Defender in this Proceſs, in caſe af. 


tertryal it (hall be found, thatthere is no reaſon for this Aion, which Sum . 


was modified, becauſe the Sum contained in the Sentence, was not far above 
this Penalty,and alſo the Parties were but mean perſons; whereas if the Sentence 
had been a mattcr of more conſcquence,the Lords would haye modified a greats 
er Sum for Penalty. Scot Clerk, 7 


Paterſon contra Baillies of Striviling, Eodem die. | 
"bn Paterſon Purſuing the Baillies of Striviling, for payment of the Sutn of 
adebted tohim by the Laird of Abercairny; becauſe they being Charg- 
ed to put him in Priſon, he being Rebel, they Dimitted him: And the Baillies 
Alledging, that he had a Protection under the Kings Great Seal, which was 
ſhown to them, and was un.expired : Likeas they were Charged upon the 
morrow immediatly after the E. of Marr's Burial, the ſaid L, of Abercairny be- 
ing then coming therefrom, he beingSiſter- bairns with che DefunR, & then ac- 
tually at the ſame, which was a probablecauſe to excuſe the Baillies, And the 
Party Replying, that the Protection cannot excuſe the Baillies, becauſe the 
ſame hath an expreſs Clauſe inſert therein, Providing that the Party pay his 
Annualrent to his Creditors, which not being done, the Protetion becomes 
void 3 and which Clauſe was by the Meſſenger, who Charged the Baillies, Inti- 
mat to them,and who (hew'd,that the Party had not gotten payment of his An- 
nualrents, Likeas they were Charged to take him both for Principal and Anz 
nualrents. The Lords Found this Exception upon the Protection Relevant, to 
liberat the Magiſtrat, albeit it bore the Proviſion foreſaid 3 for the words of 
the Proviſion were only nakedly conceived, viz, That the Party ſhould pay to his 
Creditors their CAntualrents,but had no other word ſubjoyned thereto,appoint- 
ing the ſame toexpire,or to be null,in caſe of not paying thereof;and the Lords 
Found, that it was not the Baillies part, nor of any other Inferior Judge to Exa- 
mine and Cognolſce, if the Party payed his Annualrents, or not; neither was 
there any tryal taken ifthe Partie had incurred that Failzie, which mighthave 
put the Magiſtratsin wales fide z Andthis was the more ſuſtained,ſeing the Par- 
ty was deſired tobetaken the morrow after the K. Marr's Burial, he being his 
Kinſman, coming therefrom. Scot Clerk. 


L. Craigivar and his Donatar contra Aikenhead, Decemb. 4. 1635. 
He Laird of Crargivar and his Donatar,craving Declarator upon the Life- 
rent of Mr. Adam Bothwell, of the Lands of Glencorſs, whereof Craigivar, 
as ſucceeding in the Lerd Saltouns Right,of whorn theſe Lands were Holden, 
was Superior - In which Proceſs Mr- James Aikenhead, as Donatar to the King 


. ; * « 4 MF SO 
The Decifrons of the Lords of Seſſion, 16355 x 
of the ſame Liferent, ſeeking ſpecial Declarator thereon, Compeared, and op- 
poned againſtthis Declarator of Craigivar's, who claimed the ſame as pertains 
ing to him as Superior, and that the King had no Right thereto, by reaſon that 
Mr. John Abernethie was Vaſlal of thir Lands to the Lord Saltown, and Proprie- 
tar thereof, which Mr, Jobz had Diſponed the ſame to umquhile Adam: Both- 
well, Father to the faid Mr. Adam, and to the ſaid Mr Adam Heretably,by two 
Infefrments, one to be Holden of the ſaid Mr. Johr,and the other of his Superi- 
or (which Infeftment granted to be Holden of the Superior, was not Confirm- 
ed) by the which Charter Subſcribed by the ſaid Mr. Fohr, granted to be Hol- 
den of Mr. John's Superior, (viz. the Lord Saltoun, in whole place Craigivar 
hath come) the ſaid Craigivar and his Donatar Alledged, that theſaid Mr.Jobn's 
Right tothe Caſuality of Liferent, was altogether excluded,and*did ceaſe, ſeing 
he was Denuded ot all Right which he had, both to the Property and Superio« 
rity of theſe Lands. Likeas the ſaid Adamand Mr. Adam his Son, who had ac» 
quired the ſaid Right, as ſaid is, Diſponed the Lands Heretably to Adams 
Bothwel/, Son to the ſaid Mr, Adam,to be Holden of the Superior, with Reſerva« 
tion of the ſaid Adam and his Son Mr, Adaw, Father to the youngeſt Adam 
their Liferent, which Charter was Confirmed by Craigivar 3 within three days 
after the (aid Mr, Adam, whoſe Liferent was reſerved, was put to the Horn, 
and ſo long before he was year and day Rebel; by the which Confirmati- 
on, bearing the ſaid Reſervation, and by the remaining of thg Liferenter 
year and day thereafter Rebel, the Liferent of theſe Lands ſo reſerved 
pertained to him as Superior 3 and Mr. James Aikenhead, Donatar to the King 
of the ſaid Liferent, Alledging, that the ſame pertained to the Kings Donatar, 
and could not pertain to any other Superior, becauſe Mr. Adam was never Vaſ- 
fal to Craigivar, neither by any Original Right, nor Reſignation, nor by Con- 
firmation3 and that Confirmation of the Right granted by Mr. Adam to his 
Son, Confirmed by Craigivar,bearing the Reſervation of Mr, Adams Liferent 
cannot be ſuſtained ro make Mr. 4dam his Vaſſal, except he had been his Vaſlal 
betore that Charter Confirmed, which cannot be ſhown; ſeing by the contrary 
he was V aflal only to the ſaid Mr.Fohn Abernethie, & Held of him,and what-ever 
Reſervation of his Liferent was madein the Charter granted to his Son, Here- 
tably to be Holden of the Superior, and which was Confirmed by the Superi- 
or, that cannot make him his Superior; ſeing his Liferent was not conſtitute 
by that K eſervation, but was lawful and ſufficient of beforez and that Reſer- 
vation was only an Exceptionannexed to his Sons Fee, with which it was af- 
feted, and tranſmitts no Kight of Superiority over his Liferent, but only to 
the Property given to the Son, to be Holden ofthat Superior. And albeit it 
might be Alledged, that his Liferent would not fall to Mr, John: Abernethie his 
proper Superior, in reſpe& that he might be Alledged to be Denuded of all 
Right competent to him by the Charter,granted tobe Holden of MrJobr's Sus 
perior, yet the ſame accreſceth to the King, ſeing there was no other Superior 
ratione Corone,whereby he is juſtly repute Superior to all, when another cannot 
beſhown. The Lords Repelled this Alledgance, proponed for the Kings Dona- 
tar, and Found the Right of this Liferent pertained to Craigivar, whom the 
Found to be Superior to this Rebel, by this Reſervation contained in the Char- 
ter granted by the Father to his Son, to be Holden of the Superior, and Con- 
firmed by himz which Reſervation ſo made, and Charter which bears the fame, 
being Confirmed, they ſuſtained as ſufficient to make him his Vaſſal, although 
the Rebel had Right to the Liferent of before, and Found the Superiors Right 
Not prejudged, albeit before his Confirmation the Liferenter was Rebel ſome 
Gys betore, and that thereby no Right was acquired tothe King, the Superior 
having Confirmed long before the you expired; and within a Moneth after the 
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date of the Charter granted to the Son, and ſo the Superior was preferred to 
the King, and the ſole Reſervation Found enough to make him Vaſſal. ARor, 


Advocatys &% Nicolſon, Alter, Stuart 8 Gibſon. Scot Clerk. Vid. 23. January 


1624. Meldrum, Feb. 16. 1631. Lo. Cranitoun, 


Sutor contra Crawmond, December 5, 1635. | 

N a Spuilzie and Ejeion, the D-f-nder Alledging, that the Husband to thig 
] Purſuer had Renounced and Over-given the Land to the Defender, where. 
upon he was Entered to the Land, and the Purſuer his Relict was EjeCted and 
put out of the Room, and Houſes thereof, conform tothe Precept Dire and 
Exccute by the Sheriff-Officer, which was Proponed, and admitted to Proba. 
tion, toEleid the Ej-Qion. Likeas the ſaid Diſpoſition bore, hat her ſaid Huſ- 
band Diſponed the particular Goods contained in the Diſpoſition(and for Spuil- 
zie whereof he was Conveened) to the ſaid Defender, for fai:stattion of the 
Farms and Duties, owing by him to the Excipient his Maſt-r, according to a 
preceeding Tack, Set to him by the Detender, the which Tack-duty wasreſt- 
ing unpayed divers years, as the ſaid Diſpoſition Propo: ts. Likeas the Defen- 
der alſo Poynded the (aids Goods by the Sheriff Officer, according to the Exe. 
cution made upon the Sheritfs Precept direct thereanent 3 which Fxception 
being adn itred, to purge the EjeQion and Spuilzie, at the Adviſing of the 
Cauſe, The Purſer Atledging,that the ſame could not be foun4 proven, be- 
caule the DifÞBoſition made by the Pur uers Huſband, Adduced to prove the 
ſame, wasnull, bring a matter of 4co or 500 merks, and was only Subſcribed 
by one Nottar, which in a matter of {o great importance againſt the AR 
Parliament, cannot be ſuſtained : And allo Alledged, that the Sheriffs Precept 
of Poynding was not a Warrand to Poynd, and to purge the Spuilzie, except 
both the Sheriffs Decreet, whereupon it was dire, had been alſo produced; 
neither were theſe ſufficient, although the ſame had been produced, to givea 
Warrand to Poynd, except the Letters hid been granted ard directed by the 
Lords apon that Sentence, to procced to Poynd, without which the 1nferior 
udge could nor Execute his Preceprt of Poynding: Attour he Alledged, that 
th the Sentence given by the Sheriff, if any there was, where by the Execu- 
tion of the Precept might be ſuſtained, and alſo the Precept and Execution 
were all null; becauſe the ſame was Execute in the time of ;he Tail Yacance, 
which is a Feriot and clole time, wherein all Judgments ſhould cecafe, All thir 
Objetions and Alledgances were Repelled, and the Writ ſuſtained, and the Ex- 
ceptions found Proven ſufficiently thereby 3 for albeit the Diipoſition had but 
the Subſcription of one Nottar only for the Party,yet it was found good, being 
made for ſatisfying of the Ma(ters Tack-duty, which was not Alledged to be 
payed, and proponed to purge aSpuilzic : neither was there Found any ne- 
ceſſity to have any Warrand of the Lords Letters,to preceed rhe Execution of 
the S1eriffs Precept of Poynding; And alſo the Decreet and Precept of Poynd- 
ing were ſuſtained, albeit they were done inthe Tarl/ Vacancey for the Precept 
was dated 26 December, and the ſame bore the Decreet to be dated 24 Decem- 
ber ;, In reſpe& Inferior Judges uſed to fit frequently, and Miniſter Juſtice in 
theſe r1mes, and it were hard to Intringe and annullall their proceedings done 
intheſc times; and this was conſidered,that it tended to purge a Spuilzie, which 
js od'ous Acior, Jobnitoun, Alter. Craig. Scot Clerk. Yd 7 December 1630s 

Landscontra Dick, where the contrary icems tobe done; 


E, of Retheſs contra Leſlie, Decemb. 9. 1635; 
"" being a Submiſſion made berwixt one Leſlie and to 2 cer- 
| tain Judge, who by his Decreet Arbitral tollowing thereupon, having 
Decerned the other paity to pay to the ſaid Leſlie, the Sum ot eighticore Fm 
| Where? 
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whereunto ke haying made the Earl of Rotheſs a Right, who C harged for pay- 
ment of the Sum; & the other Suſpending, that the Decreer Arbitral, which was 
inſert in the blank on the back of theSubm hon was null, becauſe the ſame want- 
ed Wirnefles, and fo was againſt the AR of Parliament, which required the $ub- 
(cciption of the Party and of the Witneſſes, betore whom it was Subſcribed, 
otherwayes that it could not makeFaithzfo: by the want of Witneſſes the means 
of Improbation were taken trom the Party: This Reaſon was RejeRed,and the 
Decreet Arbitral Suſtained, ſeing the ſame was inſert in the blank upon the back 
of the Submiſſion,and bore, 1hat the ſame was all Written and filled up in the [ame 
ly the Fudge Arbiter himſeif, to whom it was Submitted ; and bore to be all his 
Hand Writ:Likeas the ſaid blank was Subſcribed by the Parties Submitters them« 
ſelyes alſo, & 1n reſpect it bore 80 be Holograph, The Lords Found, that there was 
no necefiry tro have W rtneſſes intert thereinzneither was it reſpected that it was 
Alledged,thar the Argument of Holograph might well haye place to excuſe the 
not Aohibiting of the Witnefles among Parties, where any Party had Writtena 
Writ, whereby himſelt might be Bound; bur it ought not to havea like torce,in 
reſpetriac any other than the Party himielt might bind another Party, but in a 
Legal manner betore W itn fſes,at leaft it ought to be proven, that the faid V\ rit 
was Holograph,it that were Found to be ſufficient, as the Party contenced,that 
it was norywhich being Reaſoned and Propongd, as a Doubt among the Lords, 
it was Repelled,and no neceflicy Found thereot,and the Decreet Suſtained,bear- 
Ng 45 (aid is, AQtor, Start, Alter, Baird & Gibſon Clerk, Yid, December 
1, 1632. Hunter contra Haliburton. 


Rowan contra Wardlaw, December 12, 1635, 

R, DavidWardlaw having Compryicd from Rowan ſome Lands, where- 

in Rowan was Intefr,tor Debt owing to him by the ſaid Fowar, and upon 
the ſaid Compryfing, he being !ntettzatter the Deceafe of the faid Rowan his De- 
bitor, another Rowan Brother to the Detunc,as general Heir to their Father, 
who was Infeft in the ſame Lands, purſues tor Reduction of Mr, David War lan's 
Compryling and Intettment - And the Defender Alledging, that the Pur(uer 
by vertue of this Title of General Retour,as Heir to his Father, could not haye 
tereſt ro Purſue tor Reauction of his real Right of Compryfing and Infetrs 
ment, except he had been ſpecially Served and Infeft per expreſſum in theſe Lands, 
The Lords Repelled this Alledgance,and Found this general Retour of the Pu:r- 
ſuer,as general Heir, was ſufficient ro give the Purſucr a Title & Intereſt to Re- 
duce the ſaid real Right, and Suſtained the ſame, ARor, Bruce. Alter, Mg11, 
Gibſon Clerk 71d. Feb, 4.1630,E. Kinghorn and the Caſes there,* February 
11, 1635. Muire, February 7, 1634+ Gilhagie. 


Seaton contra Clerk, Eodem dit, 

\Y Contra@t betwixt Fohn Seaton of Achorty, and Mr. Robert Udney, it is 
Bycorices, that neither ot the Parties ſhall rake any Right of the Teinds of 
the other Parties Lands,and it any does, that the ſame ſhall accreſce and belong 
to the other Party,his Heirs and Succefſors to his Lands; Atter which Contra 
the ſaid Mr, Robert dey, then Heretor of the Lands of Tullichortie, Diſpones 
theſe Lands to Mr. William Barclay,who thereatter Diſpones the ſameto Mr, 
James Clerk Defender in this Action of Spuilzie, and who is Conveened tor 
Spuilziation of the Teind-Sheaves of the ſaids Lands of 7 «/[ichorrze.fo acquired 
by Progreſs from the ſaid Mr, Robert Hdney.T he ſaid Mr, Robert the time of the 
Alienation, being Tack({-man of the Teind-Sheaves,as alio he was Heretor ot the 
Lands Diſponed, but neither having Diſponed his Right of the Teinds to the 
ſaid Mr. William Barclay, to whom he ſold the Lands,nor having made him Aſs 
lieney to that Clauſeofthe Contra&t,made betore,as laid is, betwixt him and the 

Gg888 ſaid 


UMI 


586 The Deciſions of the Lords of Seſſion, 1635. 
ſaid Fohn Seaton,providing therein that neither of them ſhould take the Right 
of the others Teinds of their Lands,and it they did, that the Right ſhould Fore. 
taulc to the other Party; And the ſaid Mr. Robert Udney,atter the Alienation of 
the Lands to Barclay, having made this Seatox Purſuer, Afſigney to his Right of 
the Teinds of the ſaids Lands, ſo Diſponed by him,as ſaid is, before which $eg. 
ton having alſo Acquired new Tacks thereot trom the E, Mariſchal, and by ver. 
rne thereof Purſuing Spuilzie againſt rhe Detender,and he Detending with the 
Clauſe foreſaid of the Contra, Alledging him to be Succeſſor toMr, Robert 1g. 
ney in the ſaids Lands; And the Clauſe being conceived in favours of his Succeſ. 
ſors per expreſſum, it muſt accreſce and be profitable to him,8 muſt Liberat him 
from Spuilzie : The Lords Repelled this Alledgance, and Suſtained the Aion 
of Spuilzie,in reſpe& the Detendernor his Authors,was not made Aſſi»ney by 
Mr. Robert Udney to that Clauſe of the Contrat,the time when the Heretabſe 
Right of the Lands was Diſponed 4 For as Mr, Robert !{dney, who Diſponed the 
Land, might have Purſued the Defender,or Barclay his Author tor the Teinds 
thereot,ſo might the Purſuer his Aſfigney ro his Right. Likeas they Found that 
che ſaid Mr. Robert might Diſcharge that Clauſe of the Contract to the Purſyer, 
notwithſtanding that he had Sold cheLand betore that Diſcharge, to the Exci. 
pients Author, by the which preceeding Alienation of the Land, the Defender 
Alledged, that he was in his =_ as Succeſſor in the Lands to him; and (o Al. 
ledged that he could do nothing thereatter ro his prejudice, in reſpect of the 
Clauſe forelaid, W hich the Lords Repelled,as ſaid is, ſeing he was not made Af. 
ſigney to that Clauſe, nor to no Right of the Teind which he then had , and 
the Action of Spuilzie was Suſtained, 
Maxwel contra Wright, December 16, 1635s 

Lexander Maxwel having Compryſed the Lands ot Wrixgly from Ker of 

Redpath his Debitor, in Fanwary 1632,and being thereupon Infett by pubs 
lict Infeitment upon the 24 of March that ſame year, and Purluing for the Mails 
and Duties of theſe Lands, Fames Wright the Defender Alledging a prior [nfett- 
ment in 4nn0 1630, granted to him, to be Holden of the Granter, vis, the 
ſaid Ker of Redpath, for moſt onerous and juſt Cauſes, which albeit Baſe, yet 
was for a true and juſt Debt,and done in anno 1630, long before this Parties Pubs 
lick Right, by vertue whereot he Alledged and Claimed preference, in reſpect 
of Anteriority, and that he had become in Poſleſſion ot the Lands, by vertue of 
his Right,by puting one of fixſcore ot Sheep, and fixteen Kine,and ſome Yeld 
Goods, of his own proper Goods, and by Conducing and Hyring of Herds for 
keeping of them, and paying the Herds their Fees, and it being a Graſs Room, 
this ſhould be Found ſufficient Poſſeſſion, tor whatever Corns were thereupon, 
he could not have more Pofleſſion than of the Graſs, ſeing before the Acquiring 
of his Right the Corns were Sowne on the Ground, ſo that he could not have a- 
ny other Poſſeſſion of Labouring : Likeas, when he put on his Goods, as ſaid is, 
his Debitor being then Poſſeſlor, he removed offall his Goods, and Sold and Diſ- 
poned thereupon, and made the Ground void and red to the Defender, and the 
next year he Arreſted in the Tennents hands their Farms, and obtained there- 
upon |)ecreet againſt them, which is all the Diligence that could be done, ſee 
ing this Purſuer had neither done Diligence, nor recovered any Poſlcfſion, by 
vertue of his Publick Right : This Alledgance was Repelled, and the Pur- 
ſuers Publick Right upon the Compryſing Suſtained, and preterred to the Ex- 
cipients prior Bate Right, in reſpect that the Purſuer offered to prove, that 
Ker of Redpath, their common Debitor, remained in continual Poſſeſſion of the 
whole Lands, notwithſtanding of the Excipients Right, continually tothe time 
ofhis Compryfing,and had his own Goods Paſturing thereuponzand whatever 
alledged Goods the Defender had thereupon , the ſame cannot be aſcribed as7 


Pofleſſton to maintain his Right, ſeing he had the like Poſſeſſion by collerance, 
or 
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or only by overſight {rom Redpath,divers years beforeyſo that he cotitinuing that 
ſame Poſſeſſion which he had before only in tollerance, as ſaid is, cannot be a-" 
ſcribed to his Injeftment : Likeas he did nothing upon his Infefrment,to make 
the ſame ſubſiſt in Law, betore the Purſuers,Compryling and Infefrment, as he 
ought;for he might have made Warning to the Dediror, his Anthoror ts the 
Tennent to Remove againſt the next Whitſunday, which he did notzand his Ars 
reſtment and Decreet cannot be reſpected, being all after his publick Right, and 
ſo can derogat nothing to the Purſner. This Reply was Suſtained to prefet the 
eublick Right, albeir no more was done upon the ſaid Publick Right before this 
Purſuit, Actor, Nicolſon & Dunlop. Alter, Gilmore. Gibſon Clerk. 
Kenh and L, Gienkinare contra 1rvin, December 23, 1635, 
Lexanacr Irvin of Fortrie, being obliged by ContraQ, betwixt him and 
A Patrick Gordon of K incraigie, tO grant tO him in his Name, but to Pa- 
wich Kenks proper uſe, two Bonds, the one of 4c0 Merks, the other of 500. 
In which Contract the ſald Patrick Keith 1s allo bound to Deliver to the faid 
Alexander. Irvin certain Bolls of Vittual, according to which .Contract the ſaid 
Alexander Irvin, having Subictibed the ſaid two Bonds to the faid Patrick Gor 
don, wherein no reiat on was made to th2faid Contract, nor bore, To be done to 
#be behove cf the ſazd Patrick, buttwo pure and fimple Bonds of borrowed Mor 
ney, to which two Bonds the ſaid Patrick Gordon having made Keith & L,Glen- 
kindie Aſſigneys,and they Charging thereupon the ſaid Alexander Irvin to pay, 
he Suſpends upvn Compenſation of the ViAtual, owing by the ſaid Patrick Keith 
tohim, conform to the-faid ContraJ,which was the ground of the Bonds, where- 
upon he was now Charged, and which Compenſation he Alledged, ought tq 
be reccived againſt thir Alligneys, as it might be received againſt Keith his Des 
ditor, or againſt Gordon their Cedent, who Acquired the Right of the Ronds,al- 
beit in 1;is own Name, yet to the behove of Keith, as was appointed by, theCons 
tra; and a}beit the Bonds be pure and ſimple, and, neither 'maake. mention,that , 
they are given to the behove of Keith, nor yet depend upon the —INTY 
whereby it was Alledged, that this reaſon of Corpenſation,cagnot be receiv 
againſt theſe Chargers,who are true Creditors to Gordon, and who ſeeing the 
Bonds in their Debitors Name, and to be ſimple, not affe&ed with any qualt 
ty or condition were in, bona fide to take Afſignation therero,& ought not robe 
prejudged by any other Bargain, betwixt this Suſpender and the Cedent ; Like- 
as they Alledged, that the Compenſation cannot be reccived againſt them,who 
are Aſligneys, for a true juſt Debt owing to them,and fo mych the rather, be- 
eauſe the Debt owing to the Suſpender by Keith, is only Liquidat, fince they 
were made Aſſigneys, and lince their _— Execut thereon, and fince the 
fime that they obtained Proteltation againlt a prior Suſpenfion, raiſed inthis 
ſame matter:. notwithſtanding of which Alledgance, theLords Found the Rea- 
fon of Compenſation Relevant, as well againſt the Afigney, as againſt the Ce. 
dent, and Found it would have Militat againſt the Cedent, ay if Xeithe Name 
had been inſert in thir Bonds, 1n reſpe& albeit the Bonds were fimply made to 
Gordon, yet the ſame behoved to be reput, conform to the Contract, ta be made 
to the ule of Keith, who was the Suſpenders Debitor, ſeipg it 6ould; not be 
Qualified,that there was anotherCauſe, whereupon-the ſaid Bondy were given to 
Gordon the Cedent 3 and albeit the Debt was Liquidat: finee the Charge, yet 
the Compenſation was relevant, ſeing the Debt was Exiſtant before the #7 5 
nation, and was contained-jn the ſame Contra&,, which was the Ground where- 
upon the ſaids Two Bonds: depended, as faig. is, AQor., Nicolſen-$& Davidſor. 
Alter. Gilmor, Gibſon Clerk. | | 
Oliphant contra Tennents, Jaruary 19. 1636, { 
Ne Patrick Oliphant ,ypon anlnfettment of Annualrent granted to him bySje 
James Oliphant, Purſuing the-Tennents of the Land & Poynding of the 
Gegge 2 Groundy 
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It was Found by the Lords, that no Proceſs could be granted in this Action, 
nor the like caſes ( as was Alledged in this Proceſs ) while the Party, viz, were 
Summoned, whointhe time of the Raiſing of this Surmmons, ſtood Heretably 
Infeft in the Lands Lybelled; neither was the Reply reſpeded, whereby the 
Purſuer Replyed, that he needed not to Summon him, ſeing his Heretable 
Infeftment, is but a baſe Infeftment, granted to beHolden cf the Giver, and 
was not granted by the Immediat Superior 3 ſo that the ſaids Heretors Ripht 
being only made by a mediat Superior, he had no neceſſity to Summon him, 
but it was enough to Summon the Perſons, who were Heretors by Tnfeftment 
from the immediat Superior, which Reply was Repelled;z and the like neceſſi. 
ty Found to cite Heretors from the imediat Superior, as theſe who were In- 
feſt by the Immediat, ſeing their Seafins were alike extant in the Publict Re. 
giſter, Aftor, Cunninghame. Alter, Oliphant; Hay Clerk, Vid. Feb, 1. 1631, 
Gilb, Williamſon. &Cc. 
Mecaula contra Watſon, Eodems die, 
He Husband of an Heretrix of a Tenement of Land inEdinburgh, who ſur. 
} viving his Wife, had theRight and benefit of Curiality competent tohim, 
and who ſurvived his Wife 3o years after his deceaſe, during all which time, 
henever claimed the benefit of his Curiality, but was filent3 after his deceale 
the Executor Confirmed to him purſuing M*avla, who had bought the Land 
from the Heir of the Heretrix, and who all thistime had, by vertue of his Kight 
foreſaid, Intrometted with the Maills of the faids Lands, for retounding of the 
Mails ſo intrometted with by him; and he Alledging, that the Curiality never 
being ſought by che Husband, during the ſpace foreſaid of 3o years ar leaſt, 
which ſpace he outlived after his Wifes deceale jt mult be preſumed thereby in 
Law, that he tacit? had Renounced and quitted that Benefit, and that the ſaids 
bygone Mails being Fru@us bona fide percepti &* conſumpti, by vertue of a Right 
never interrupted by the Husbands ſelf ; Therefore the ſame cannot be craved 
by any, as either Heir or Executor to him his Right being only a Perſonal 
Priviledge, competent allenarly to himſelt to have ſought it, if he pleaſed, and 
not having done it, it muſt expire with himſelf: even asif a Lady Tercer, who 
had Right to claimher Terce, ifſhe had deceaſed, never having ſought it, not 
being Servednor Kenned thereto, her ExecutorsorHeirs could never haveRight 
after her deceaſe, to claim the ſame; and the otherParty Anſwering, that this 
was ſuch a Right competent to the Husband, that needed noother Title, or De- 
clarator, but belonged to him hoc nomwine, as Husband, and ſo being his Proper- 
ly it muſt pertain to his Executors,even astheDuties owing to aLiferenter pers 
tains after the Lifcrenters deceaſe, to the Liferenters Executors, which muſt be 
alike here,the Husband being a Liferenter by the Law of Scotlayd without any 
other Title: and the living of the Husband fo long, and not claiming the ſame, 
could not have prejudged himſelf, if-he bad claimed it any year before his de- 
ceaſe,for all'the bygones wherewith he had Intrometted, to ſeek the years pres 
ceeding , and ſoitmult be als proper ro his Executors as to himſelf; and the 
fimilitude of a Terce holdsnot, becauſe the Lady, who might pretend the Right, 
. never beingServed norKenned, would nothave had Right in her own time topur- 
ſue therefore her ſelf, and far leſs her Executors could do the fame, ſcing there 
Is required a Brief out of the Chancellary, and aKenning by the Sherif for her 
"Titlez but here thereis no neceflity of a Title, but only chat ke was Husband, 
and for the Huſbands Ceſſation, he was all that ſpace out of the Countrey. 
"The Lords Found the'Alledgance Relevant, notwithſtanding of this Reply for 
they Found, that this Courteſie being a benefit competent tothe Huſband, who 
{ought not the ſame, conform to the Law and conſuetude of this Realm, there, 
fore his Executors could not ſeek the ſame, ſpecially after ſo long atime, whey 
:' 
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the Mails of the Houſe Lybelled were up-lifted and (pent;by vertueofan Here- * 
table Title, never Interrupted within the ſpace of the 1cars' acclaimed , and + 
therefore Afſoilzied. Aﬀor, Sthart & Sandilands. Aker, Nicolſon & Megil, 
Gibſon Clerk. | | | | 

Temple contra Lady Whitinghame, January 20,1636, | 
He Lady Whitinghame in her Widow- head having granted a Bond of 2200 
merks to Patrick Temple, which was all Written and Subſcribed with her 

own Hand,which being deſired by the ſaid Patrick by way of Aion, to be Re-' 
giſtrat againſt her,and againſt the Laird of Preſfoun her ſecond Husband, upon 
whom ſhe was Married after the date of the (aid Bond. The Zords Aſſoilzied the 
Laird of Preſtouns Eſtate from all Execution which may tollow againſt him there- 
upon, during his Lifetime, becauſe the ſaid Bond wanted Witneſſes inſert there- 

in, neither was it admitted roSuſtain the Bond, that the Parſuer offered to prove, 

that ic was all the Ladies proper Hand Writ,and offered to prove it by he Las \ 
dies Oath,and alſo by others who knew her Hand Writ, And alſo tho he Re- 
plyed, that there could be no ſuſpition of antedating of the Bond, as if it had 
been made ſince her Marriage, becauſe he offered:to prove the rea! Furniſh:ng 
made to her, which was the cauſe of the Bond, and alſo by divers Minifters, and 
other tamous Witneſſes whoſaw the Bond before the Marriage: 4ndas this Bond 
was good inLaw before the marriage,ſo of no reaſon could her ſubſequent Marri- 
age prejudge the Bond 5 Which Reply was Repelled, and the Alledgance of 

Nullity of the Bond Suſtained againſt the Husband, which againſt him was Found 
might not be Supplyed toreceive any Execution, eitheragainſt his own Goods, 
hor his Wites, during theirliving together,albeic the Purſner offered to Reſtrict 
the Purſuit to the Goods only pertaining to the Lady .which was refuſed, but 
prejudice alwayes to take the Ladies Oath, for this effeR only,. viz, to work 
againſt her ſelf, in caſe ſhe ſurvive her Husband,or againſt ſuch Goods as might 


be found properly to belong to her at her Deceaſe, and rio further, Ator, Craze. 
Alter, Gilmor. Gibſon Clerk. 
Contis contra Contis, Fanuary 21, 1636, + TL 
A Mafter purſuing his Servant for payment of the prices of Beer and Ale, 
which he laid in,in his Houſe and Sellers, and which was vented and run 
by the Defender, and which.was Lybelled ro be reſting and owing for the ſpace 
of a year together, at leaſt ſo much was owing as extended to 500 merks, and 
it being queſtioned, if this ſhould be proven by Writ, or Oath ot the Defender, 
or it it was probable by Witneſſes; The Lords Found, thar the Lybel being ta- 
ken together, viz, that it was reſting, owing, ſhould beproven only by Writ 
or Oath of Party z Foralbeit the laying in of Drink by the Purſuer; and the 
Defenders Venting of it might be proven by Witneſſes, yer that it was ſolong 
owing unpayed,was Found ought to be referred to the Defenders Oath; for in 
Caſes of this Nature betwixt the Maſter and Taverner, it is preſumed that they 
make their ComptsWeekly or Nightly,and ſo they ate jn uſe to do:Neither is 
it likely that theMaſter would have ſuffered his Servantto go our of his Service, 
and to ſtay ftill in the Town of Edinburgh, where ſhe remained ever ſince, and 
not all this time to have crayed her theretore,there being three quart&s of a year 
fince ſhe left her Service,during which ſpace he never challenged het,whilenow 
that he intentedthis Aion, to meet a Purſuir, which ſhe had before moyed a- 
oainſt him for, her Fees, inreſpe& whereof it was Found probable,as ſaid is.A\> 


Qor, Craig, Alter, Gray, Gibſon Clerk, ' 
Buchannan Miniſter contra his Parochioners,  Zodems die;._- 


RG eorge Buchannan Miniſter of Kirkpatrick, Purſuing the Pirochioners 
tor Spuilzic of the Y iccarage Teinds z; The Lords Found this Alledgance 
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* Relevant } that the Intrometters conveened bruiked by Tolleranceof theap- 
pearand Heir, to an umquhile Tackſman, who had Tacks for Terms torun, 
the years Libelledz and Found no neceſſity that the Granter of the Tollerance 
ſhould Alledge,that his Author was Served and Retoured Heir to the Tackſman, 
ſeing as the appearand Heir might himſelf lawfully bruik, ſo might any havin 
Tollerance from him,for thereby in eftet he was Heir Paſtive but this Tolle. 
rance was only Found probable ſcripto, and not by Witneſles, Yid, March g, 
1626, Donzlar. February 14, 1623, Grahame, 


La, Borthwick contra Ker, Fannary 26,1636. 

He Lady Borthwick as being Infett by her umquhile Husband in her Life- 
pk 1 rent Lands, Purſues Sir Mark Ker her Brother,for payment to her of 
the Mails and Duties of the ſame, wherewith he had Intrometred,for theſe two 
years and an half, immediatly ſubſequent after her Husbands Deceaſe, and pre- 
ceeding the date of this Summons and ARionzand ta hear himſelt Decerned to 
pay the (ame in all time coming, conform to the ſaid Literent xight: And the 
Defender Alledging,that the Summons could not be Suſtained 1a that part, where 
the Defender is crayed to beDecerned to pay in time tocome, ſeing it is againſt 
the ordinary Form and Cuſtom, that ſuch Sentences ſhould pals 1a this caſe, 
craving perſonal payment vf Duries of Lands tor years tocome. T he Lords Found, 
that this Action could not be Suſtained in that part for years to come, {cing the 
bygone years might well be ctaved, becauſe of the Dejenders Libel'd Jntromiſh- 
on therewith,and 5» time coming could not be craved unleſs it were proven and 
Libelled, that theDefender had (icklike intrometted therewith, which albeit the 
Purſuer had offered now at the xeaſoning of the Cauſe to prove, for all the yean 
interveening ſince the date of the Summons unto this time of the Diſpuratiang 
yet the Zords Found it could not now properly be taken1n, nor received, ſing 
they could not of reaſon take more under their con{tderation, than that which 
was at the date of the Summons Libelled,to have been intrometted with bythe 
Defender, and that did only extend to the bygone years befare the Summansz 
For albeic Purſuers in. many Caſes crave alſo Sentences for time coming, yearly 
afterthe Summons (as in real Purſuics,really ſought for poynding of the Ground, 
for an Annualrent, and ficklike others; and alſa in ſome Perſonal Purſuits, as 
when Parties upon Contradts are perſonally obliged. to pay a yearly Duty, oras 
in Tacks and ficklike) yer it was not alike here, where Sentences could not fol- 
low, but upon tryal of a Deed de fafo, which behaved both to be Libelled, to 
have been done before the Intenting. of the Cauſe, and behoved alſo to'bepro- 
ven, as that the Party Laboured theſe years acclaimed, which behoved robe 
paſt, andnot tocome, Yet nevertheleſs the Lords Suſtained this ſame Parſuir 
tor times to come (albeitnot for ſpecial payment) yet for a Declarator of the 
Ladies xight, that ſhe might be Found to haye xight generally to che Mails of 
the Lands,conform to her I[nfefrment, during her Lifetime, the Termsot pay- 
ment being bypaſt: And theLadies Seafin being quarrelled for the Lands of * * 

as nat good to give her Action for theſe Lands, fring the ſame Seafin was not 
taken atcheGround of theLands,bþux only was taken at theGround of ctheLands 
of which lyes diſcontigue-from the ſame, for which he Exceprs,thar chey 
are of a different Holding, the one being Holden of the Kirk,& the other Lands 
of che King: And the Purſuer Replying, that her Scafin was takenat the place, 
which in her Husbands Charter granted to her, he had appointed to ſerve forall 
the Lands therein contained,and which Charter. was Confirmed. by the King, 
whereby his Majeſty(who had the only intereſt co quarrel thacllnion & Drfig- 
nation of the place of Seaſin) hath allowed thereof, The Lords Repelled the Al- 
ledgancexand Suſtained rhe Seafin for the Lands quarrelled,inreſpetot cheKipgs 
Confirmation : For albeicnoSubjet'may make an Union, yet i” * 
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T be Deciſions of the Þ ords of Seſſion, 1636. 
SubjeR, and Conftmed by the King, that took awa 
tereſt ro Oppone to itz Thereatter it being 
fett by a publick Infefrment in the Lands Libelled 
ed againſt the Lord Borthwick, her Husband and Author, tor not payment of a 
Sum contained in a Bon 1,given to the Excipient by the (aid Lord Borthwick,to 
the which Bond the Lady had conſented : and albeit the (aid Bond, CCompryfing 
andIntettment, be all poſterior to the Ladies Inteftment, whereu;:on ſhe now Pur- 
ſues , inreipe& whereot the Purſuer Alledged that the Exception ought to be 
Repelled ; Likeas ſhe Alledged, the Bond Alledged Subſcribed by her, to be 
nullin Law,done by her ante Matrimonio and ſo not Obligator + Yet the De- 
fender Alledged,that by vertue of that his publick Right, he having becomein 
Poſſeſſion of the Lands in her Lords Lifetime, and keeping and continuing that 
Poſſcſon alſo after his Deceaſe, Curing the whole years & Terms acclaimed,be- 
fore the Intenting of thisCauſe, without any interruption thereanent made to him 
by the Lady, he ought not to Reſtore the Fruits thereof, which were bong fide 
received by him, by vertue of the (aid Title, ' and are now conſumed, The 
Lords Found this Exception Relevant, to Liberat the Detender from theſe 
þy- paſt betore his Citation, in reſpeR of his Publick Inteftment, ſtanding Clo- 
thed with Poſſeſſion for thir Duties , qui ſunt fruits bona fide percepti & con« 
ſumpri,ay to the time toreſaid of the interruption by the ſaid Summons,notwith- 
ſtanding ol the anteriority of the Purſuers Right, And it being further Reply- 
ed that the Detenders Inte ttment and Poſſeſhon Alledged,cannot make him bo- 
ne fidei prſieſcor, becauſe the ſame is Reduced ab initio, at the Inſtance of | 
Cre-itor to the Lord Borthwick,by reaſon ot an Inhibition, Exccure againſt 
the ſaid Lord Borthwick, before the giving ot the Bond to Sir Mark,which is the 
ground of his Compryſing and Inteftment, Which Inteftment, albeit ic may ap- 
pear that it may Convaleſce whenſoever the prior Creditor Reducer, ſhall be 
payedot the Sums in hisInhibition,yer while the ſame be payed, the Infettmenc 
remains,and is null,and cannot be maintained as a lawful T itle to the Defender, 
whereby to bruik. T he Lords Found the Exception Relevant, notwithſtanding 
of this Repiy;tor they Found, thar that RecuRion at a prior Creditors inſtance, 
upon this preceedingInhibition,could not hinder theDetender,butthat he mighr 
lawful'y uſe his Intetement againſt any other perſon, ſpecially to Defend his Poſ- 
ſeſſion, tor the bygone Duties foreſaids againſt others, who could pretend ng 
Right nor Intereſt co that Inhibition ARor. Nicolſon & Dunlop, Alter, Advoce- 
tus & Hope, Hay (le k,Vid. March 21,1637, Las Manderſton tor bona fides, & for 
this of the Union, Yi4, Fanwary 16,1623, Aitkinand the Cafes there cited,and 
for the boy e fidei poeffor, March 21637, Keith, 


 .  Straton contra Shirnſide, Fanuary 27,1636, 

CE Straton Purluing Alexander Shirnſide, Son to umquhile L, Fa#nisber, 

tor payment of 500 merks adebted by his Father, as behaving himſelf as 
Heir to him by Introm:ſhon with hisHeirſhip Goods, or as Succeſſor to. him T- 
tule Incrativo poſt contrattum debitum, in ſo far as he was Intett in his Fathers 
Lands atter the Date of this Bond Libelled, granted to the Purſuer z Upon the 
which two Alternatives,the Parties being heard to Diſpute, The Lords Found 
the firſtPurger,and that he could not be ſubje& to pay, the Debt Libelled,as bes. 
baving himlelt as Heir, by Intromifſion with his Fathers Heirſhip Goods, ſeing 
it was Alledged,that his Fathers whole Lands were Comprylſed trom himſelf by 
his Creditors, and the Legal Reverfion Expired before his Deceaſe, wh« rtby he 
cealed ro be Baro; and conſequently could not have Heirſhip, by Intromifſion, 
wherewith any could be Conveened as Heir : Likeas it was Alledged, that he 
died at the Horn,and his Gift of Eſcheat-was Gifted,4nd Declared, whereby the 
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tions were Found Releyant to Purge thar firſt Alternativez and for Purging of 
che other, where he was Conveened as Succeſſor by the toreſaid Infettment gran. 
ted to him, he Alledged, that that Infefrment was Reduced i» foro contentioſy 
by a Creditor to his Father, which Creditor had Compryſed the Lands, Ang 
it being Replyed,that that ReduRion cannot make the Defender to ceaſe to be 
Succeſlor ro his Father,in ſo far as ſince the ſaid Sentence of ReduRion, he had 
received great Sums of Money to Ratifieand Approyethe ſaid Decreer;and ſe. 
ing he had gotten ſo great Sums, quocunque nomine the ſame were given, yet in 
effect and in truth the ſame being given to him, who was appearand Heir ot the 
Debitor, and for no other cauſe, but under the name of an At Compoſed and 
Accorded to,for the purpaſe to Detraud the Deb1tor, albeit it was truly given 
to Renunce all his Right, & to Ratifie the Compryſers Heretable Righc, there- 
fore he behoved to be Reputed Succeſſor, The Lords Found this Alledgance als 
fo Relevant,to Purge the Alternative, and in reſpe@thereot thar he could nog 
be Conveened as Succeſſor, notwithſtanding of the Reply, which was not res 
ſpeed, but was Repelled; for in effe&t what Money was Alledged given to the 
Detender,to Ratifie the Decreet of ReduRtion of his Right, was in effeRt Receivs 
ed & Delivered,that he might not be ReputeSuccefſor,likeas if he bad Renunce 
to be Heir, and had received Money to Ratifie that Renynciation, he = 
not be Found to be Heir thereby; And the Zords Found,that it the Cregitgg 
Purſuer could qualifie any prejudice, which he covld ſuſtain by the Delcnderg 
Katifying of the Decreet Reductive,and that there was any Ground ſubfiftiogin 
his Perſon, whereby his Heretable Right might be Suſtained, and the Decregr 
Reductive taken away, from the which he is Debaxred by the Defenders patif 
cation of the Sentence ReduRive, eo caſu T he Lords would configer thereots 
2 Reaſon,which might make the Defenders lyableto the Creditor; bur it tha 
coul 1 not be ſhown (as it was not ſhown by the Purſuer,) then the Right Comp 
petent to the Detender is yet ſtagdiog to the fore, untzken away, and way bg 
ſought for, apd claimed by the Creditor, after what Legal manner he thought 
moſt expedient, whereof the Lords thought that in Realon he qught nor tobg 
prejudged,Yid. February 10,1642. Fobnfton. , | 
Hamilton contra the FE, of Buccleugh, Eodem die. 
Rancis Hamilton Purſuing a ſpecial Declarator of the Mails of the Landsof 
pertaining to Rebert Eliot, Ingrometred with by the Earl of Bucs 
cleugh: And he Anſwerigg, that he being Superior of the (aids Lands to the ſaid 
Robert, and the ſaid Robert being year and day at the Horn unrelaxed, the fame 
Ferrains to him by his ſaid Right of Superioxity, Ang the orker Anſwering, that 
e ought to have done Diligence to haye gbtained Declarator upon kis Literenr 
as Superior; for albeit he might have Right, if he had Purſued theretore, yet he 
could not intromer therewith brevs mans,nor (tay the King's Donatar, who claims 
as fingle Eſchear, the Duties owing the time of che Horning : 4nd the Deten- 
der Anſwering, fruſtre petitur, quod mox eſt reftiturngum ; tor whenever he 
intents Declarator therefore, he will evi the (ame, and torce him torender the 
the ſame back agiin, The Lords Repelled the Alledgance,tor they Found, that 
the Superior coyld not hinder this ſpecial Declarator, at the Kings Ponarass Ig- 
ſtance, except that he had Intented 4Rion and Declaratar thereon, Aor, Craig 
& Hart, Alter, Nicolſon. Gibſon Clerk. 


Mowat & Dagers contra Penwie, February $. 1636, | 
| hrs Dagers havingPurſuedChrifiayPepric before theCommiſſars of 
| Edinburgh,asRxecutrix to Dagers hisDebicor, for payment of theDebr, 
{od after Litiſconteſtatipn the (aid Chri#ianPenny Dying,this At and Procels is 


defired t9 be Transterred in Befie Penyie, Siſter 39 the Defeader, as Univer 
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Intromiſſatrix with her Goods and Gear, which Summons being admitted to 
Probation againſt her, (ſhe not Compearing) The Lords Found the Summons 
Proven againſt her, and Decerned againſt her hoc nomine as Univerſal Intromiſe 
ſarrix,albeit the Probation bore this only,and no more,viz, That the two Siſters 
Dwelt together in a little Houſe, where the ſaid Siſter died, after whoſe Deceaſe 
the otherSiſter theDefender, Intrometted with a littleTimber-Bed, and a Pint- 
Stoup,whichpertained to the DefunR, and which the DefenderSold,8& all where« 
with ſhe Intrometred were not worth ſo much Money,as would pay aTermsMail 
of the Houſe wherein they dwelt,and would not extend to fix or ſeven Pounds, 
or thereby, W hich the Zords Found ſufficient to make her lyable as Univerſal 
Iatromiſſatrix, ſeing no Party compeared to propone any Detence of Hypothe- 
cation, of the ſaid Goods to the ſaid Heretor tor the Houſe Mail, albeit the 
pebr, for which the Defender was Purſued, exceeded hundreth Pounds; 
AQor, Mowat, Alter, Gibſon Clerk, Yid, Fannary 12,1633, Brice. 

Edmiiton contra Sym and Skeen, February 10, 1636. 

Ne Edmiſton, and Rutherfurd her Daughter, purſuing ReduRion and Im<- 
probation of a Bond made by umquhile Alexander Sym, Rutherfurds Hue 
band, to Mr, Alexander Skeen, of 3000 Merks, as done after the ſerving of In. 
hibition, uſed by the ſaid 4;ſor Edmiiton, Mother in Law to theſaid Alexander 
Sym, and by the ſaid Anna Rutherford her Daughter, Spouſe tothe ſaid Alexand- 
er Sym,raiſed upon their ContraR of Marriage; wherein the ſaid Mr, Alexander 
Skeen Compearing, and Alledging, that the Wife, nor her Mother ( for the 
Husband was called as Defender in this Proceſs, for his Intereſt ) had no In- 
tereſt to Reduce, or Improve this Bond, upon this Ground lybelled, as that it 
s falſe in thedate thereof, ſeing it bearsa date before the Inhibition, albeit the 
Purſuers offered them to Improve the ſame i» data,being as they Alledged,done 
after the Inhibition; for Eleiding of the which Intereſt,he was content that the 
faid Bond ſhonld be Holden asdone after the Inhibition , and that the Inhibi- 
tion ſhould not be prejudged thereby,nor yet the Purſuer her Contra of Mar- 
riage, norno head therein contained, The Lords nevertheleſs Found, that the 
Purſuer might Improve the Obligation in the date thereof, which being ſo Im- 
proven,theyFound,that it ſhould fall iz t9tu»e,8 that it ought not to be reſpeR- 
ed, as a Bond made after the Inhibition, nor of any other date than it bore,quis 
quod non eft verum de data quam pre ſe fert, preſumitur non eſſe omnino verum,nec 

allo tempore fuiſſe geſtum. Hay Clerk. Yid. March 29, 1626. Keith, 

Murray contra Sinclar and Meikle, Eodem die. 
Ne Named Murray, being Served and Retoured Heir to umquhile 
Murray, whereby he claimed Right to certain Bonds and Obligations 
made tothe Defun@, to whom he was Retoured Heir, and purſuing the Haver 
of the Writs, for Exhibition, and Delivery of the ſame Writs, as belonging to 
him as Heir, and having made another eMwrray Afſigney thereto, which A(- 
ſigney purſuing for the ſame, the Defender Alledged, that this Retour could 
not furniſh this AQtionto the Cedent himſelf, and conſequently not to this Af- 
ligney z becauſe he referred to the Cedents own Oath, that he was not Atting« 
ent in no manner of degree of Blood, by no kind of diſtance;to the Defund, to 
whom he was ſerved Heir; and referred alſo to the Afſſigneyes Oath, that he 
knew the ſame to be true; And it being Anſwered, that this ought not to bere- 
ceived ſo ſummarily, by way of Exception againſt a Retour paſt the Chancel- 
lary, which is a Sentencepaſt upon the Oaths and Conſciences of 15 ſworn Af- 
lylſers, but ought to betryed by a Legal and Ordinary way of Aion and Pro- 
ceſs of Error. The Lords Found the Alledgance Relevant, and received the 
fame in this place, tobetryed by the Parties own Oath, which they Found to 
be ſach a manner of tryal, asthe Party eo could not decline himſelf; = 
| (ae ior | 
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that there wasno neceſlity, in reſpe thereof, to Intent anorher Proceſs of Re. 
dudtion, or Error, where the Party himſelf was Judge. Actor, Alter. Gib- 
ſon, Hay Clerk, Fid. Feb. 16, 1627+ Colvil. July 3. 1628, Maxwel. 


Sibbald contra Wallace, February 11. 1636. 
Ne Mr. W:{iam Sibbald purſuing the Relit of Mr. Alexander Sibbald,who 
was his Brother, to hear a Reaſonable Modification D: cerned to be given 
to bim, as Heir to his deceaſt Brother for his Aliment, out of 400 Merks year. 
ly, whereof ſhe was Liferenter and ConjunR: her with her Huſband, fromthe 
which Purſuit the Lords Aﬀloilzied the Defender, becauſe it was neither foun- 
ded upon Law, Equity nor Pra@1que, ſcing the Relict had only Infettment of 
400 Merks of Annualrent yearly, whereof 200 for the Annualrent of 2000 
Merks given with her in Tocher to her Husband, and the other 200 Merks was 
for thelike Sum, which her Husband by her Contra of Marriage, was oblig. 
ed. to furni(b;etteirand to her Tocher received by himy no part whereof the 
Lords Found could be allotted to the , Purſuer, for his Aliment, he beinga 
Perſon Major, paſt the Age of go years at leaſt, and who either ought to have 
taken him to a Calling, whereby to have lived, or els having an aQtual Cal. 
ling whereby he might livez and the A@ of Parliament, which 1s the Ground of 
the like Purſuits.is Jatroduced in favours of Perſons being Minors ; .Likeas this 
Purſuer defigned himſelf in this Surnmons to be a Preacher of the Word of 
GUD, and therefore Abſolvitor was given. Yid. Fly 21, 1636. The Lady 
Ramorny, and the Caſes there. 


Colquhonn contra L. Balvie, Eodem die. 
T *WoCompriſers contending for theMails and Duties of theLandsCompriſed, 
t and the L.Balvie, who was Brother to the Laird of L»ſs ( which L. Luſ 
his Lands were Compriſed by both thir Creditors ) being preterred,in reſpet 
of his Priority of Compriſing and Infeftmentz the Lords Found, that he ought 
todo exa@iſſimam dili; entiam, for Recovering of payment from the Tennents, 
and Pofleflors of the Lands Compriſed, whereby he might be ſatisfied of his 
Debt, for which he had Deduced Compriſing, that after his payment there 
might be place to the ſecond and ſubſequent Compriſer, to recover paymentin 
- the {econd Roum 3 and Found that it was not enough to give the Prior Com- 
priſer ſuch Preference,that he ſhould not be Holden,to do all Diligence poſſible 
for to recover his own fatisfa&1on, and ro ſutfer either the Tennents to become 
Bankcupts, or to connive and ſuffer hisBrother the L. Zuſs theCommon Debi- 
tor, to uplift the Duties of the Lands, and thereby to make his own Compriſ- 
ing,and theLegal Reverfion thereof to expiregbut that he was Holden as (aid ig 
to do ſummam Diligentiam, to obtain! hisown payment,notwithſtanding that by 
the AF of Parliament, he Alledged he was only lyable to Compt for his 4Rual 
Intrumiſtion, and not for that wherewith he might have Intrometted z ſeing 
he Alledged, that the ſecond Compriſer had an Ordinar Remedy in Law, vis. 
Tone benefit of Redemption by vertue of the Legal, which if he uſed not, it 
was his own faultz Which Alledgance was Repelled,and it was Found he ought 
to do all lawful Diligence , as ſaid is, and if he did it not afterwards 
then when the matter ſhould be again drawn in Diſput betwixt the Patties, 
The Lords would conſider thereof, that in caſe hedid not what he might, they 
would take Order,that thereby the ſecondCompriſer ſhould not be prejudged, 
by his wilfulOmiſfion,Collufion or Negligence. Actor. Gilwor, id. January 16. 
1634. Tutor of Balmaghie. 2 July 1625. Door Kincaid, Feb,g, 1639; L.Lawder, 
Sheriff of Tiviotdale' contra L. Gledſtanes, February 12. 1636, _ 

$ Sheriff of T7v401dale purſuing Gled#anes to Remove from: the Lands 
q of Coliford.hill, as Part and Pertinent of the Barrony of Cavers, 36 Al- 

caging, 
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ledging, that he was Appearand Heir to his Goodfir, who was Seafed inthe 
ſaids Lands, and by vertue whereot they had been Fourty years in Poſſcfion. 
And the Purſuer Replying, that the Exception ought to be Repelled, except 
he conde{cended by what Warrand his Goodlir was Seized, if by Charter, Pre- 
cept or otherways; for anaked Seafin, without a Warrand, cannot give Right 
againſt an Heretor to Poſſeſs Lands, And it is ever required,that in ſuch Caſes 
the Party Alledge, that he is Infeft by one having a Power, otherwiſe the Ex- - 
ception 1s never admitted, The Lords Found theException Relevant in this 
Poſle(Jor Judgement, to Defend the Excipient from Removing, in reſpe& of 
the Seafin ſtanding, ay and while the ſame were Reduced, as wanting a War- 


rand, and Found noneceſlity to Alledge any Warrand here in this Judgement, 
ARor, Craig. Alter, Gibſon Clerk. 


Leſlie contra Nune, Eodem die, | | 

Ne George Leſly Merchand in Edinburgh, obtaining Decreet againſt L. 
Ludquharn for 1350 Merks, he Artelts for ſatisfaction thereot in the 

hands of George Nune in the Cannongate, certain Coffers with Clothes therein, 
and Si]lver- work, pertaining to Lxdqubarn, being in the ſaid George Nuns houſe, 
and intents Aion againſt him, to make the ſame forth-coming, who Alledg- 
ing, that fince the Arreſtment, another Creditor Poynded the ſame, by vertue 
of Letters of Poynding, and Letters to make open doorsz And the Meſſenger, 
by verrue thereof, had taken out the ſaid Cheſt and Trunks out of the Defenders 
Houſe, where they were Input by the Laird of Ludquharn, and lo this ought 
tolibera: this Defender, who could not refiſt this Execution, done by authority 
of theKings Letters, And the Mcfſenger, and the Purſuer Replying, that the 
Poy nding of the faids Trunks by another Creditor, could not excuſe this De. 
fender, in whoſe hands he had Arreſted the particular Goods, which were 
within the Trunks, 2s. the Clothes,and Silver-work ſpecially lybelled, And 
It 15not ſufficient toſay, that the Trunks and Goods therein were Poynded, 
Except he conde cended upon the ſpecial, and particular Goods, which were 
within the ſaid Trunks, that he may know what the ſame were,which was Poynd- 
ed, and the avail thereof, and how far the Debt was ſatisfied thereby, or what 
Superplus was thereof. The Lords Found the Exception Relevant, notwith« 
anding of the Reply, to liberat this Defender from this AtioNyg and that the 
Detend«er ought not to be compelled, to condeſcend upon the Goods within 
the Ci11iis, which he could not do, ſcingthe ſame ſtood only in the Defenders 
Houſe, 1:put therein by theLaird of Ludquharn, who keeped the Keys himſelf, 
and were not in the Defenders hands; but the ſame Trunks being taken out 
by the Meſſenger, and Appriſed by him, the Defender was altogether Ignorant 
what the\VieflengerFound therein, And theLords Found, that the ſaid Poynding 
freed theDctender of the Arreſtment, without prejudice of the Purſuers Action 
againſt the Poynder thercupon proxt de jure , which the Lords reſerved to 


bim againſt the Poynder, as Accords. Actor. Nicolſon, Alter, Belſhes. Gibſore 
Clerk. Yid. March 11. 1635. Dick. 


Hume contra Fiſh, February 13.1636, Ez” 
Ne Nicol Hume having Sold his Lands of with conſent of Fohn 
Hume his eldeſt Son, and appearand Heir to Archibaldand Alexander Fiſh- 
es, for the Sum of 6000 Merks, which Sum by the Contract of Alienation is ap= 
pointed co be payed to the Son foreſaid ( the Father being in Diſtreſs for Debt) 
and according cherero the Sum being payed to them, and the Buyer having 
received aDi(cha' ge thereupon, Sublcribed both by the Father and the Son,whict 
Diſcharge theSon' defiring to beReduced upon a reaſon of Minority and Lefiong 
And the Detender Alledging,that he _ co prove,that according to his Dil. 
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charge he truly and really made compleat payment of the Sum to the Fatherg 
and to the Son, being both perſonally preſent together, and receiving the (ame, 
which was all he was obliged to do by the Contract, Likeas the Purſuer was 
then 20 years of age,neither was he Flar of the Land, but the Right only was 
in the Fathers Perſon, and his conſent to the Fathers Alienation, was in effe& 
unneceſſar and ſuperfluous. The Lords in reſpect of this Exception, Afſoilzied 
from this Reaſonand Action, and Found the Diſcharge ſufficiear, and Suſtained 
the ſame; Neither was it reſpeRed that it was Replyed tor the Purſuer, that the 
real payment (which was offered to be proven for the Detender by Witneſſes in- 
ſert ) ought not to bereſpe&ed,except that therewith the Detender would al+ 
ſo aſtri& him co prove,that the Sum atter the payment was imployed to his uſe, 
without which had been done, the payment could not be Suſtained, although 
never ſo really made, 2uia qui credit wel ſolvit pecuniam Minori, quam ſcit wel 
probabiliter ſcire potuit Minorem ſuiſſe conſumpturam, fibi imputet;, & talis ſolutio 
in jure ſolventem non liberat:Likeas the Purſuer in fortification of his Reaſon, of= 
tered to prove,that he had Right to the Land then, by vertue of Tacks Ser to 
him,for the ſpace of two nineteen years by the Father;conform whereto he was 
in Poſſeſfion,and ſo he was heavily prejudged, it being of verity,that the Land 
was worth a tar greater price to buy and ſell than the price payed;zwhich Anſwer 
was not reſpeced,but the Exception Suſtained, as ſaid is, in reſpe& the Son had 
no other Right, and the payment was made to the Father and the Son, both 
being preſent, and that the Contra appointed payment to be made to the Son, 

who received it;zand the Tack was not reſpeed, the Son remaining in the Fami- 
ly with his Father, and being then Minor, and fo being a privat Deed betwixt 
{o conjun& Perſons ; Neither was it Found neceſlar to prove the real Payment, 

in reſpe& ot the Diſcharge,Subſcribed both by che Father and the Son,in reſpe& 

of which Diſcharge Abſolvitor was given, Ator, Alter, Craig, Gibſon 

Clerk, 

Oliphant contra Oliphant, February 24. 1636, 
4trickOliphant Purſuing to hear the Ground of the Lands of pertaining 

P to Sir Jawes Oliphant,to be Poynded for an Annualrent of 250 merks year- 

ly, which he had out of the ſaids Lands, by vertue of thir Titles, viz, a Bond 

granted to him by Sir James in December 1631: of the principal Sum of 2500 

Merks,payable atWhitſunday thereafter 1632,containing anObligment tolnteft, 

and containing therein a Procuratory,the Bond bearing an Obligation to Infeft 

by two Infefiments,one to be Holden of himſelf, andthe other ofthe King ; conform 

whereto he was Infeft in June 1632, and was Regiſtrat 1n the Secretaries Re- 

giſter the ſame Month, and the ſaid Bond bearing, as ſaid is,To be Holder: of the 

King, was Confirmed in July 1632. And having allo received a Terms payment 

of the ſaid Annualrent, but before the Seaſin,for the Term interveening betwixt 

the Obligation, and the Term oftaking of the Seafin, viz. For the Termbetwixt 

Martinmaſs 1631 , and Whitſunday 1632, In reſpe& whereof he claimed the 

Ground to be Poynded, as affeRed with that Annualrentz and Johr: Oliphant of 
Bachiltouz Alledging y that the Ground ought not to be Burthened therewith, 

becauſe he (tands Heretably Infeftin thefe Lands,and by vertue thereof inPoſlel- 
fion,by vertue of a publick Right Depending upon Compryſings;and albeit he 
bePoſterior,yet being publick and Clothed withPoſſeffion,as ſaid is, it ſhould 
give him preference, The Lords preferred the Defender to the Purſuers prior 
Right,albeit the Purſuers Debt was anterior tothe Defenders Debt, whereup« 
on his Comprylſing and publick Infeftments followed ; And albeit the Purſuers 
Seaſin was alſo Prior to the Denunciation of the Defenders Com 


wpryling, and 
that che ſame wasalſo Regiſtrar in the publick Regiſter, and Confirmed by the 
King, betare the Defenders Infeftment,which two ARsthe Lords Found made 


not 
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not thePurſuersR ight publick;neither had the Lords reſpe& to theTerms payment 
madetothePurſuer after theBond before hisSea(in, for that payment they Found 
could not corroborat the Infettment,as the ſame would have done in Law, if it 
had followed the Infeftment, and had been payed before the Defenders publick 
Kightz For they Found that the ſame payment could not be drawen tothe Sea. 
fin,nor the Seafin te it,as the Purſuer Alledged it ought to bein Reaſon, which 
the Lords Repelled; neither did they reſpeR, that the Purſuer had done moſt 
exaQ Diligence upon his Infeftment,ſeing he had ſhortly after the Term of Pay- 
ment of the firſt Term of his Annualrent,by that whereof he was payed, as ſaid 
i, before his Seafin, Intented Action upon his Right for Poynding of the Ground, 
which has ever been depending ſince in Plea and queſtion, betwixt him and 
the Creditors of the Common Debitor-Likeas his Infefrment was known to the 
Defender long before his Right and Infeftment,and Compryfing whereon it pro- 
ceeded, ſo that it cannot be repute a Baſe and Obſcure Right, which was not 
known tothe Party, and which might make him excuſable to have taken any 
Right wherewith to Clothe himſelf, for freeing him of that Burthen, as might 
have been in two contrair Deeds,done by one Author,contrair to theT enor of 
the AR of Parliament,which cannot militatin this Cauſe betwixt two Creditors, 
doing Diligence; Which Anſwers were all Kepelled,and the Defender was pre- 
ferred. Actor. Cunninghame, Alter, Oliphant. Hay Clerk. 


L.Meidbope contra Sir Robert Hephurn's Sons, Eodem die. 

He General Heir of umquhbile Sir Robert Hephurs, and the Heir of the ſe- 
cond Marriage,being both Conveened for payment of a Debt owing by 
their umquhile Father, to the Goodman of Meidhope 3 And the General Heir 
offering tro Renunce, The Heir of Proviſion Anſwering, that he could not, fe- 
ing he had behaved himſelfas Heir to him, in fo far as he had grantedto his Fa- 
ther a Diſcharge of all Heirſhip Goods and Gear, which might befal to him, and 
which he might crave through his Fathers Deceaſe, at any time thereafter and 
that in reſpect his Father had thendelivered to him certain Moveables,and Ples 
niſhing for his Houſe, he being then to withdraw himſelf from his Father, to his 
ownDwellinga part after hisMarriage,accompliſhed by the advice of hisFather, 
whereofalbeit the Diſcharge was granted to the Father in his own Lifetime , 
yet being given for ſatisfattion,and for Moveables received in place of his Heir- 
ſhip,whereto he might ſucceed, it behoved to be repute as if he had received 
and intrometted therewith after his Fathers Deceafe : This Alledgance wasRe- 
pelled, and the Diſcharge given by the eldeſt Son to his Father, in his Fathers 
Lifetime, Diſcharging his Father of his Heirſhip, albeit done upon,and for Re= 
ceipt of other Moveables, was Found ought not to maketheeldeſt Son lyable 
to his Fathers Debts,as Heir,he Renuncing now to be Heir, which the ſaid Diſ- 
charge was Found to make no Impediment to him, but he might Renunce, al- 
beit he offered not to reſtore, and make forthcoming to the Creditors,theparti- 
culars received by him from his Father, northe avails thereof, AQor. Heriot 

the General Heir per Stxart. Alter. Nicolſon & Nairn. Hay Clerk. 


Lawſon contra L. Ardkinlaſs, Eodeme die. 

'O» Eawſon as Executor to his Goodfir, Purſuing the Laird of Ardkzlaſs for 
payment of 2000 Merks, contained in a Bond,madeby the Detenders Fa- 

ther thereon, who producinga Diſcharge granted by the Donatar,to the Pur« 
luersGoodfirs Eſcheat, who was the Creditor foreſaid of this Sum, with conſent 
of this ſame Purſuer, and Subſcribed by him,bearing, That they had Diſcharged 
this ſame Defender of this Sum of 300 merks, and other ,360 merks contained its 
iwo Bonds, wherein the Purſuers Goodfir was Cautioner for the Laird of Ardkin- 
lzſs,and which he had payed as Cautioner for him, in the which Diſcharge the 
Hhhhhz:  faid 
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ſaid Donatar, and the Purſuer beſides the Diſcharge of theſe two ſpecial Sums, 
by a general Clauſe therein-contained of this under- written Tenor,had alſo Diſ- 
charged the Defender of all Action they had competent againlt him, for pay- 
ment of any Debts or Sums of Money reſting to the Purſuers Goodfir, by the 
Defenders Father, by ContraQt,Decreet, Bond,or otherways whatſoever,or pay= 
ed by him for the ſaidLaird ot Ardkinlaſs,at any time preceeding their Deceaſles; 
In-reſpe& of the which Diſcharge, bearing the ſaid general Clauſe; granted by 
this Purſuer long after the date of this Bond, now Purlued for, the Defender 
Alledged Abſolvitor; and the Purſuer Replying, that the general Clauſe con- 
tained in this Diſcharge, which is ſubjoyned, but acceſſory to the two particulars 
expreſly Diſcharged,cannot extend to this Sum now acclaimed,ſeing the ſameis' 
far greater than the Sums particularly Diſcharged; and it is not probable, that 
it was then intended, that this Sum of 2000 merks (ſhould have been Diſcharged 
under the general Clauſe, there being two leſs Sums mentioned ſpeci, c&, and 
this greater Sum never being mentioned ,ſo that theDiſcharge cannot be eftimat 
to meet this, but this muſt be eſtimat as or cogitatum; for it it had been treated 
on, or thought it ſhould meet the ſame,it could not have been conceived to Dil; 
charge 600merks in twoBonds,andto have omitted a far greater Sum. ThisReply 
was not reſpe&ed, and the Exception was Found KRclevant,and provens for the 
eneral Clauſe foreſaid, was Found oughtto extend to this greater Sum, albeit 
theſpecial Sums Diſcharged were lefs. Actor. Hart. Alter, Vid, February 
14.1633. Haliburton, 
L: Ernock contra L. Preſtoun, February 2 5. 1636. 
Aird of Ernock Purſuing the young Laird of Preitoun,for payment to him of 
1oc Pounds promiſed to him by Preſtoun; And it being qu-ſtioned by the 
LDetender;that this Promiſe ought tobe proven by Writ,or the Defenders Oath, 
and no othcrwayes. The Z ds Found, that the ſame might be proven by Witne(- 
ſes,and admitted the ſame to Probation, to be fo proven, ſerng it was only the 
promiſe of x00 Pound+, and not above that Sum; tor if it had been above that 
Sum, they would have Found it only probable ſcripto vel juramento partis. Vid. 
March 4, 1636. L. Innerleth, 
Guthrie contra Tennents, March 1. 1636, 
| R, 4lexander Guthrie being Infeft in the Miln of Frier-corſe, and aſtricted 
Multures thereof; And Alledging, that there was a Decreet obtained at 
tne Llaſtance of Mr. Sammel Kirkpatrick, Author to him in his Right, againſt the 
Tennents of Frier=corſe, Finding them to be aſtritted to theſaid Miln, and De. 
cerning them to pay in time to come, ſuch a particular quantity of Aſtriction: 
upon this Decreet the ſaid Mr, Alexander raiſes Letters of Horning , and 
Charges the faids Tennents, to pay the quantity of the Multure,for their Corns 
Abſtracted diverſe years by. pa{t, fince the ſaid Decreet,vis. 1632,1633,1634, 
and 1535 years. And the Letters being Suſpended , as given againſt al Form 
and Pra-tique, and againlt the A& of Parliament, which prohibits ſuch ſummar 
Charges of Horninggto be generally Execut for any ſpecial quantity,untill the 
time that particular Parties be Summoned for that effeR ; Likeas in theſecaſes, 
there is no other Form allowed, but to purſue by Ordinar ARion and Purluit, 
for abltra&t-d Multures, as ever has been obſerved in all times before ; and fur- 
ther, this Purſuer can never claim the benefit of the ſaid Sentence, ſpecially ſo 
ſummarly toCharge therefore, becauſe it is not obtained at his own inſtance.& he 
1s nexher made Athgney thereto by the obtainer thereof, nor has he obtained it 
transferred 1n him as Succeſſor in the Right of the ſame, as Heretor of the Lands. 
The Reaſon was not reſpeRed, and the Proceſs ſuſtained at the fame Purſuers 
Inſtance; but this Charge was ſuſtained as converted into a Purſuit, and as ifthe 
ſame had been moved, for payment of abſtracted Multures, which as ſo con- 
verted, the Lords Ordained the Defenders to Anſiver in this ſame Proceſs 
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of Suſpenſion, in reſpeR the Charger referred the quantity, to the Defenders 
own Oath; but the Lords Found, and Declared the Cautioner in the Suſpen- 
fon, tobe freed of his becoming Caution in the Suſpenſion, ficklike as if he 
never had been Ated, and Found no neceſſity, that the Decreet ſhould be 
Transferred, or thzt the Purſuer ſhould have been Aſſigned thereto. Scot 
Clerk. Vide July 29. 1634. Le Innerweik, And for the laſt Part, July 25. 1626. 
James Stuart, and the Cales there, 


L. Alter contra L, «Afie#, March 2. 1636, 

He L, Alter Purſuing the L. £4 ffe# upon a Decreet Arbitral, pronounc- 

ed betwixt them, to pay a Sum contained in the ſaid Decreetz lt being 
Alledged, that the ſaid Decreet was null, as being Written in a ſeveral diſtin& 
Paper, and not into the Blank upon the back of the Submiſſion, as'the Sub- 
miſſion appointed, by the which it was provided, that the Decreet to follow 
upon the ſaid Submiſſion, ſhould have been filled in upon the ſaid Blank, on 
theBack thereof, which is not done z And therefore this Decreet beingContrair 
to that which was agreed on, and appointed betwixt the Parties, and being 
Written on a diſtin Paper, as ſaid is, and made by a Writer, under the Form 
of an Inſtrument; albeit it was alſo Subſcribed by the Judges, to whom it was 
Submitted,it ought not to produce any Aion. This Alledgance was Repelled, 
and the Decreet ſuſtained, albeit not Inſert'in the Blank 3 For the Lords Found, 
that the not Inſerting thereof, was no cauſe to Infring the ſame, ſeing the ſame 
might be yet Inſert therein, if the Judges pleaſed; in reſpeR that this Decreet 
produced, might be a Warrand to doit, the fame being done by the Judges, 
and pronounced debito tempore. Ator,” Alter. Stzart. Gibſon Clerk. 
Vid, March 27. 1633. Forreſter contra Gonylay. 


bil 
Earl of TwUibarder contra Bar:of Moneck, Eodem die, 

TY Earl of Tul/ibarder purſuing the Barron of-Monerk, as Alligney conſti- 

tute toall the Reverfions granted to his Brother, umquhile Wilam Earl 
of T»libarden, for Exhibitionot certain ContraQs, made betwixt his umquhile 
Brother and the ſaid Defender,concerning the Wodſet of certain Lands to him, 
under Reverfion, that he might have the tranſumpts. of the ſaid Contracts; and 
the Defender Alledging, that the Afſſignation to the Reverfions was not Regi- 
ſtrat in the Secretaries Regiſters, as is required by the AF of Parliament, The 
Lords Repelled: this Alledgance, becauſe it was not proponed for any, who ac- 
caimed any better Kight ts this Reverſion, than this Purſuer; neither are Aſlige 
nations to Reyerfions contained in the AZ of Parliament, which the&ords could 
not Extend. AQor. Nicolſor.. Alter, Stuart. Gibſon Clerk, Vid, November 25. 
1626. Turnbul and the Caſes there. s 


Geo.:\Melvil contra Lo. Melvil,, and L. Hahil, Eodem die." 

digs Lady Roſs Spouſe to umquhile Lo. Melvil, in ther Teſtament: Teſta© 

mentar, given up by her own mouth, Eſtimats all'the Plenifhing, and 
Moveables in the Three Houſes, pertaining to. the ſaid Lord Melvid her Hus- 
band, and her, it. Bruntiland, CMoni-mail, and her dwelling houſe in Ediz< 
hrgh, to 3000 pounds, and declared, that ſhe thought it needles to give upany 
aher Inventars of her Goods:and Gear, or Debts, inTteſpet all the fame was 
Aſſigned by her,-and her ſaid 'Husband, ro'Creditors, for fatisfying of their Jnft 
Debts, ( theſe are the. very words of the Teſtament) and therein ſheſubjoyns, 
that ſhe Nominats and makes her ſaid Husband, her ſole: Executor; and leaves 
to: him all her Goods and Gear whatſomever, in univerſal. Legacy?!After-her 
deceaſe the Lord! Melvil her Huſband” Confirmed the: faid Teſtament in St, 
didrews, within which Diocy ſbe died, vis. in Xonymaill, The Huſband there» 
aket/living five years, and no queſtion being made thereanent, after: his:de- 
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ceaſe the ſaid George <Melvil obtains from the Commillar of St Andrews, a da. 
tive ad omiſſ: & male appretiata of the Lady Roſies Gear, omitted out of her fore. 
ſaid Principal Confirmed Teſtament, or which were not Juſtly appretiat there. 
in, and purſues the Heirs and Executors of the umquhile Lord <Melvil her Hug. 
band, to reſtore the ſame; the ſaids Goods and Moveables of the faids Three 
Houſes, and others Goods acclaimed by him, being particularly expreſt in his 
Summons, andLybelled to extend to 40000 pounds, or thereby, whereas the 
ſame was only Confirmed to 3000 pounds: In this Proceſs, the Defender bein 
conveened, ' as behaving himſelf as Heir to the deceaſt Lord Melvil, by Intro. 
metting with his Heirſhip Goods; Andit being Alledged, that he could not he 
ſoConveened,in reſpet by A@& of Parl.6.cap. 75. Ja. 4.andP. 7. Ja. 5.cap.106,lt 
was appointed, that the Heir ought not to be Conveened within the year after 
the defuns deceaſe, ſcing for that ſpace the F xecutor ſhould only be Anſwer, 
able, and it was not yet a year fince the Lord Melvil died, This Alledg ance 
was Repelled, ſeing the Defender was not conveened as Charged toenter Heir 
to the Defun&, quo caſ# the Lords would have given no Proceſs hoc nomi 
againſt himwithinthe year; but bring conveened as behaveing himſelf as Heir 
by Intromiffion, it was alike, as it had ſerved himelf Heir, and had been Re. 
toured guo caſu by bis own Deed Proceſs would have been granted againſt hin: 
and ficklike inthis Caſe, the Lords having heard the Parties Diſput in their 
preſence concerning this C aſe, they Afloi.zied the Defender ſimply from thi 
Purſuit, and Found that there was no place tothe Purſuer, as Executor Dative 
ad omiſſa & male appretiata, to purſue the ſame, in reſpett that there couldbe 
qualihed, neither any Fraud upon the part of the Lord Melvil, who was pris 
cipal Exccutor Confirmed, nor yet prejudice done to any Perſon, by any pr 
tended Omillion, or evil appretiation, as was acclaimed 3 which Fraud or Pre 
judice is the only Ground or Cauſe,' whereupon Tuth Datives ad owiſſz are in 
Law and Pradique ſuſtained; for the Teſtament being given up by the Lady 
Teſtatrix her own mouth, wherein ſhe eſteemed the Goods to ſucha particular 
expreſt avail, and ſabjoyning the Reaſon thereof, iz, That the reſt were 4f 
{igned to' Creditors for their Debts, the Executor nominat by her, in thit 
ſame Body of the Wrir, had neceffity to Confirm that Writ,as it borezand could 
of no Reaſon nor Equity do otherwiſe, that Eſtimation being her Deed, and 
not his; whereas if the up.giving of the Inventary had been committed to hin 
by the Defun&, then poſſibly the Eſtimation within the avail, if he had made 
It, might have been queſtionablez and prejudice there could be none, for there 
is no Creditors,they being ſatisfied by the Aſſignation, mentioned in the Teſts 
ment,and none isCompearing to oppone the ſamez And the neareſt of Kinto 
the Lady has no prejudice thereby, they being ſecluded by her univerſal Le 
gacy made to her Huſband; and allono es to the Quor, in reſpe& the 
Commuſlar had ſcienter Confirmed. this Teſtament, bearing this Valuation,and 
wich that Reaſon admitted by him, anent: the Affignation of the reſt of the 
Goods, . to the Creditors, &*c, So that no Perſon being thereby prejudged. 
The Executors felf, who was alſo univerſal Legatar, could never have been 
conveened in his own Lifetime, for that Omiffion; and if he had, he wouldever 
have been permitted, to have Eiked and Confirmed the fame, which would 
ever bave been Granted, and he therein would ever have becn Preferred, to 
any Executor Dative, far lefs can this Ation upon this Dative be now ſuftairy 
ed, after his deceaſe, againſt his Heirs and Executors, in reſpe@he had theor 
ly Incereſt, as univerſal Legatar, which Benefit dics not with himſelf, as the Of 
fice of Executry un-execut doth, butis Tranſmitted in his Heirs and Executon, 
who may Claime all which he might; in reſpe&t. whereof the Lords Adſoilried 
* from this Purſuit,moved by the Executors Dative wt ſupra. Ator: Stuart, Mows 
& Kobertſon, Alter, Advocatur, Nicolſon & Lermonth. Gibſos Clerk, Likir 
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| Lil/ie contra Laird of Innerleith, 4. March 1636. 
Anet Lillie Relict of umquhile James Toures, Brother to L. Innerleith , Pur- 
ſuing him to be Decerned topay to her, two Bolls of Wheat yearly, during 
her Lifetime , which the Laird promiſed to pay to her yearly in preſence of di- 
yerſe famous Witneſſes, by whom ſhe offered to prove the ſaid Promiſe, and 
condeſcended upon their Names , and alſo that the Cauſe of the Promiſe was at 
the time, when her ſajd umquhile Husband Diſponed to the Laird the Lands 
of Pitlothie, whereto ſhe conſented 3 Likeas , conform to that Promiſe the De- 
fender made her payment thereof yearly,the years 1614, & 1615, which being 
controverted betwixt the Parties, as a-matter not Probable by Witneſſes, bein 
to pay a yearly Duty, during the Purſuers Lifetime, albeit the Purſuer Alledg- 
ed, that it was probable by Witneſſes, being a matter of ſo ſmall Importance, 
and which ſhe ſhould prove by famous and unſuſpe&ted Witneſles, & omni ex. 
ceptione majores, which ſhe Alledged, was ſo Admiſſable 3 and the rather, the 
Promile having taken effe&,by two years payment. The Lords Found this Pro« 
miſe only probable by Writ, or Oath of Partie, and not by Witneſſes, being tor 
a Liferent- Duty, although of never ſo ſmall a Quantity ; but Declared that it 
ſhould be lillum to the Purſuer, to have her Witneſles preſent, when the Party 
was to be examined upon his Oath, and who might hear him Depone, and put 
him before his Depoſition, in remembrance of any circumſtances concerning 
that matter,and that they might no otherwiſe conteſt with him upon hisDeclara- 
tion, nor in any ſort to Impunge the ſame. Actor, Alter, cMowat. Vid, 
Feb, 25. 1636, L, Ernock, . 
Stuart contra Henderſon, earch 8. 1636. 
()< William Stuart being Served and Retoured Tutor lawful to the Bairns 
of his urquhile Brother Mr.,Walt, Stzart,Nottar in Perth, purſues Agnes 
Henderſon, Relic of his deceaſt Brother, and Stuart now her Husband, 
for Exhibition. of certain Bonds, made to the Bairns Father, and being in her 
hands, as Tutrix Teſtamentar nominatin her umquhile Husbands Teſtament; 
and ſhe Compearing and Alledging, that the Purſuers Retour tothis Office of 
Tutory is null, ſcing it was Deduced before the Baillies of the Cannongate z 
whereas theDefunCt was indweller, and died in Perth, and conſequently heought 
to haye been Served there, and not being done fo, the ſame is null, as done 
a non (uo JTudice,& Incompetente, This Exception was Repelled; for the Lords 
Found, that the Brief of Tutory being direted out ofthe Chancellary,to any 
Judges generally, the Party might Serve the ſame before any Judge, even as a 
General Brief,to Serve oneGeneral Heir to his Predeceflor 1s ſuſtained, being 
done before any ordinarJudge, having Juriſdi&ion; And it being furtherAlledg« 
ed,that the Defun& had nominat the Defender his Reli&Tutrix Teſtamentar to 
the Bairns forelaids, ſo that there was no place to the Purſuer to purſue as Tu- 
tor Jawtul, from the which Office ſhe cannot be thought to have fallen by her 
ſecond Marriage; inreſpeR that the ſaid -Defun her Husband, inhis faid Teſta- 
ment, had nominat and appointed her to be (till Tutrix to the faid Bairns, 
during the whole time of their Pupillarity, as well after her ſecond Marriage, 
a during the time of her Widow-head. Andit being Replyed, that that Pro* 
vifion ought not to be ſuſtained, as being againſt the Law, which provides,that 
no Woman can remain Tutrix, after ſhe has clothed her ſelf with a Second Hus- 
band, whereby ſhe becomes under her Husbands Government, and ſo cannot 
manage the Office of governing another and this being the inviolable Cuſtom 
and Practique ofthe Realm,it cannot be Inverted by no pfivate appointment ſet 
down in aTeſtament againſtLaw andPraQtiquein reſpe of whichReply,which 
the Lords ſuſtained, the Lords Repelled the ſaid Exception;and notwithſtanding 
of the Proviſion foreſaid of the Teſtament, Found the Reli& had tint her Of- 
fice by her Second Marriage, | 
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Stirling contra Hamilton, Marchg. 1636. 

Tirling of Law Charging one Hamilton for payment of ſixteen pounds con- 
g tained in a Decreet, obtained before the Baillies of the Regality of Glaſgow, 
for the price of ſome Corns deftroyed by the Defender,and eaten by his Goods: 
And he Suſpending upon this Reaſon, that the Charger had Poynded a Cow 
from the Suſpender,for ſatisfaQion of the ſame Cauſe,contained in this Sentence: 
which being controverted how the ſame ſhould be proven, by Writ, Oath of 
Party, or Witneſſes, the Suſpender Alledged, it was probable by Witneſ- 
ſes, being a mean matter of ſo ſmall Importance, and for ſuch a Cauſe, viz, for 
alledged eating of Corns, which as it was proven and conſtitute by Witneſles, fo 
might the Liberation thereof alſo be proven by Witneſſes, The Lords not the 
| Ic Found that Reaſon,bearing the Poynding of a Cow,ought to be proven by Writ, 
or Oath of Party,and not by Witneſles;ſcing there was once a Sentence obtain- 
ed therefore: and this was in a Suſpenſion alſo, which ought not to have Terms 
of Probation,after this manner by Witneſſes, which would tend to more Faſhrie 
and Expenſes, than the whole matter extended to. 

| La. Dunypace contra L. Lawriſtoun, March 10. 1636. 
He Lady Danypace as being Infeft by her umquhile Husband in the Landy 
of which he eſtimat to 3o Chalders of Victual, and in caſe the 
ſaids Lands thereafter ſhould be Found lels worth in yearly Avail and Dury,ſhe 
is Infeft in the Lands of in warrandice thereof, ſhe Purſues the L. of 
Lawriſtoun, who was after the Ladies Right Infeft in theſe warrandice Lands,to 
hearit Found, that ſhe ought to have recourſe to the ſaid warrandice Lands, 
for the quantity ofeight Chalders of ViRual, which the ſaid principal Lands in- 
lacked in the yearly Avail of the faids thirty Chalders 3 And it being Alledged 
that there ought no Recourſe to be granted to the warrandice Lands,for the al. 
ledged inlaik in the Principal,inthe preſent yearly Decay of the ſaid Rental, be. 
cauſe they offered to prove that at the time of the Acquiring of the Purluers 
Right,and by the ſpace often years before,and divers years allo thereafter, the 
principal Lands payed no leſs yearly Duty to the Maſter, than the whole Du- 
ty, whereto they were extended in the ſaid Purſuers Right, Likeas her ſaid um- 
quhile Husband,bya Rental Subſcribed with his Hand, Sold the ſame at the ſame 
yearly Avail 3 ſo that whatever decreſce ſhe preſently Suſtains in the ſaid Ren. 
tal,the ſame proceeds either from the Miſgovernment of her Husband, and her 
ſelf, through whoſe Diſtreſs the Lands have been left Lee, or elſe by the com- 
mon Calamity of the Countrey, which univerſally has ſuffered by Gods Proyi- 
dence,through evil Seaſonsand Poverty, and decay of Tennents, which caſual 
caſe,as it has reached to moſt part of all the Subjeds of the Kingdom, ought to 
be ſuffered alſo by the Purſuer, in this Hazard of her Liferent; ſeing the De- 
fender, who is a Singular Succeſſor, acquired thir Lands, and bought theſame 
Heretably, at the ſame Kental, and with exceeding great other Loſſes and Pre- 
judice, at her Hushands hands, for which Debt he was heavily Diſtreſſed, hav- 
Ing no other Relief but thir Lands, which will not relieve him of the half of- 
the Burden, which he has payed for him,and will be far more prejudged in the 
Heretable Right, than ſhe can bein her Liferentz whereas if the LORD ſhall be 
pleaſed to bleis the Ground and the Seaſons, the Lands will be als ſufficient to 
Pay the {aid Rental hereafcer, as they have done before, The Lords Found this 
Exception Relevant,to exclude the Purſuer from her recourſe to the Warran- 
dice Lands Acclaimed, ſpecially the Defender being a Singular Succefor, ex 
cauſa maxime oneroſa, Aftor, Advocatus, Alter. Stuart, Hay Clerk. Vid. Fuly 
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Crawfurd contra L. Murdiſton, Eod:m die. a} 
He Lady Mnrdiiton being Divorced from her Husband, in whoſe Con- 
| trat of Marriage, her Husband was obliged to provide her tothe Life« 
rent of all Lands, to be Conqueſt by him after the ſaid Contra& ; To which 
Clauſe ſhe having made Malcolm Crawfurd Afſigney, who Charging the Laird 
of Mardiſton her Husband,from whom ſhe was Divorced, for his tault of Adulte» 
ry, to Infeft her in the Lands of which were a Part of the Ten pound 
Land of Mwrdiſton, and were Diſponed by his umquhile Goodfir to Charles 
Gray Heretably, to be Holden of the L. Mzxrdsiton, and his Heirs, and which 
L. Mardiiton Held the ſame of the Earl of 8othwe//; In the which Infeftment;, 
granted to Gray by Murdiſtonns Goodfir, his ſaid Goodfir obliged himſelf, and 
his Heirs toWarrand the Lands from all dangers and inconveniencies,@. contre 
omnes zortales, conform to the common Clauſe of Warrandice; from the which 
Gray, the ſaid L. of Mardiſftoun Defender, had bought his ſaid Right, and given 
a Price to him therefore conveened upon z and fo thereby the Lady, and her Aſs 
figney Alledging this to be a Conqueſt of the ſaids Lands, ſhe therethrough 
claimed her Liferent thereof, conform to the ſaid Contra of Marriages In this 
Proceſsit being Alledged, that the Acquiring of theſe Lands, could not be fourid 
a Conqueſt, becauſe the L, Murdiſtoun Defender loſt all the Lands himſelf,and 
conſequently Gray his Vaſſal loſt that Part which ke held ot him, by reaſon of 
the Forefaultur of the Earl of Borhnef Vardiſtouns Superior, v hich Forefault- 
ry did ſo extinguiſh the Right of theProperty, Alledged to be inGray'sPerſon, 
being Baſe, and un-confirmed, that there remained no R eal ii ight in Gray's Per- 
ſon, wt ich he had to Sell, or the Acquiring thereof can be reput Conqueſt, 
and which Forefaultry, having preceeded the Alledged time of the Acquiring 
of the Right by the Defender from Gray, it cannot be eſteemed the Acquiring 
of any Heretable Right, as Conqueſt, but only a fatisfaQtion for the Vaſlals 
kindneſs. And the Purſuer Replying, that it was a Conqueſt, ſeing he bought 
from Gray his Heretable Right, by an expreſs Contrat of Emption and Ven-. 
dition, neither can the preceeding Forefaultry be obtruded, ſeing the Right of 
that Forefaultry was eſtabliſhed in the ſame Defenders Perſon, before he Acquir- 
ed the Right trom Gray, which Defender being Heir to his Goodfir, Diſponer 
of the Lands toGr-y, and ſoſubjet in Warrandice thereof, that ſuperveni- 
ent Right of Forefaultry becoming in his Perſon, who was Heir to the Dif 
poner, and holden to Warrand, as faid is, behoved to accreſce to Gray, and to 
make his Heretable Right to revive and convaleſce, at leaſt contra eu, who is 
in effe& his Author, being Heir to his Author, and who could never havedil- 
treſſed Gray thereby; ſeing in Law Jura venditoris emptori prodeſſe non ambigi- 
tur, and ſeing he was, and is holden to Warrand, he cannot vbtrude the Fore 
faultry , quia quem de evidione tenet attio, eundem agentem repellit exceptio; and 
thereby it appears, that the Right ſubſiſted in Gray's Perſon, notwithſtanding 
of the Forefaultry, ſeing the Right of the Forefaultry was devclved in his Per- 
ſon, and conſcquently the Purchaſing of the Lands by him from Gray , muſt be 
found Conqueſt, In this Proceſs it being Alledged for the Defender, that the 
ſuperveniency of theForefaultry,in thePerſon of theHeir of the Diſponer of the 
Landsto Gray, could not make Gray's Right, which was once extinguiſhed, to 
be renewed;for there could be no ſuperveniency,but where there was aRealEx- 
tant, ſtanding Right,which was not here the ſame, being ſuppreſſed by the Fore- 
Rultry ; and feing it was the Heir, who acquired the Forefaultrie, who, albeit 
he might be holden to Warrand, as is Alledged ( which he alſo denyed ) yet 
thereby there could be no ſuperveniency to make a Real Right revive, which 
once was extinguiſhed; albeit if that ſuperveniency had been in the Perſon of 
him,who firſt diſponed the Lands, it might have been probably Alledged, _ 
FHiiit 2 the 
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eniency was Real, but not fo im his Heir, againſt whom there 
am oy gie men a pretence of Warrandice : And it being alſo Alltedged, 
that the Heir could not be holden to Warrand, becauſein ſuch caſes therecould 
be no Warrandice, for the Forefaultry of the Superior, and it isagainſt Lay, 
to extend Warrandice thereto:And the Purſuer Anſwering, that he is expreſly 
obliged to Warrand contra ownes mortales, and it being alſo queſtioned, if this 
ought to be imputed as a fault of the Buyer, that he fought not Confirmation 
of his own Right, to have thereby ſaved it from the Superiors Forefaultry, or if 
it was the fault of his Author, who was obliged co Warrand, and who, in re. 
ſpe&t that he was ſubject to Warrand, ought to have foreſeen the hazard of For- 
faultry, and ſo thatit was his fault, the not Confirmation, The Lords Found, 
notwithſtanding of all that was Alledged in the contrair, by the Defender, that 
the Purchaſing of the Lands foreſaid, was a Conqueſt, and that the Wife ought 
to have the Liferent thereof; and that the Forefaultry did not Derogat, but 
that it was a Conqueſt, ſeing the Right thereof was devolved in his Perſon, 
who was holden to Warrand, who ſo having the Right, could not obtrude the 
ſame againſt that Right, which he was holden to Warrand; ſo that albeit 
might be queſtioned, whether there ſhould be Warrandice againſt a Forefaul 
of the Superiors, yetſeing rhat Right of Forefaultry, was become in the Per- 
ſon of the Heir of him who ſold the Lands, That Heir could no more 'Qbje& 
that Forefaultry, inherent in his own Perſon, againſt his own Vaſlal, than the 
firlt Seller might have done; fo that albeit a Third Party might have evicted the 
Lands, by reaſon of the Forefaultry from Gray, quo caſs the Warrandice againſt 
Mwardiftoun had been more Diſputable, yet being in Mardiſtouns own Perſon, 
it was Found, he could not thereby diſtreſs his ſaid Vaſlal; ſeing in effe& it wx 
faFum ſuum, trom which he could make no pretext to eſchew Warrandi 
And therefore the Purchaſing thereafter of Gray's Right from him, by an &- 
preſs Emption, was Found Conqueſt, as faid is. Alter, Nzcol/or, Alter. Ag. 
catus & Stuart, Gibſon Clerk, FYid. Jan, 31.16 28.' La. Dumfermling. 


Scot contra Eliot of Stobs, March 11. 1636, 

Argaret Scot having Compriſed the Lands of & Charging Gavin Eli 
M of Stobs as Superior, to Infeft her, who Suſpending,that he was Heretable 
Proprietar of the ſaidsLands,&e had acquired the Right thereoffrom theſe,who, 
& theirAuthors has ever been Heretable Proprietarszneither was any of his Au- 
thors, or himſclt, Superior at any time to that | cvuy; wy whom ſhe had Com- 
priſed the Lands, nor ever had acquired any Right from that perſon, of whom 
her Alledged Debitor is Alledged to have Holden theſaids Lands; and it is a- 
gainſt Reaſon that he ſhould be compelled togrant a Warrand to Seaſe any in 
his Heretage, where there is no Right of Superiority derived in his perſon, nor 
yet of Property, from thoſe,who are Alledged to be Superiors to the Compri- 
ſers Debitor, but flows alinnde from other perſons; notwithſtanding whereof 
the Letters were Found orderly proceeded, and the Alledgance was Repelled; 
but the Lords Declared, that the Infeftment, which the Compriſer ſhould re- 
ceive from this Suſpender,being done for obedience of this Sentence ſhould be 
always without prejudice of the SuperiorsRight-of Property prout de Jure,and 
that thereby his Kight ſhould not be hurt; and it wasthought he could not be 
a loſer, receiving ayears Duty for the Lands, ard bruiking the Lands alſo, if 
he had a better Right thereto than the Compriſer. Item, In this Proceſs the 
Lords Found, that no Defalcation ought-to be made of the years Duty pay- 
able to the Superior, for the Entering of the Compriſer, through the Lands 
being Liferented by the Relit of the Debitor, from whom the Compriſing 
was Deduced, but Declared, that ſeing this Defender was in Poſſeſſion, by 
vertue of her Litererit,/as acquired by himfrom her, or as in ber name, that du- 
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ring her Lifetime that Duty ſhould not be.pxyed to the Superior, but ordain- 
ed'the Compriſer to fiad Caution preſently to pay that years Duty, immediat- 


ly after the Liferenters deceaſe, Yid,21 Decemb. 1626. Eogan of Comtfield, but 
this was in a Charge upon a Retour, 


Wier contra Arnot, March 19.1636, 

Ne Wiey being made Aſſigney by in and to an Obligation of Mo- 

neys,which the daid Obligation bore the Cedent to have lent out to Jawes 
Dahell and James Arnot Debitors, inthename of his Pupill, to whom 
this Cedent was Tutor, and bearing to be the ſaid Papills proper Moneys; 
and the faids Debitors being by the Bond obliged to pay it again to the Tutors 
ſelf, his Heirs, Executors, or Alligneys, &c. whereupon the Afſigney having 
Charged James Arnot to pay, and he Suſpending upon this Reaſon that ( the 
Moneys belonging to apill)theTutor,albeit theBond bore, that the Moneys 
ſhould be repayed to him,could not make any profitableAſſignation thereof;and 
that the ſaid Pupill being now palt the age of Minority many yearsſince, it be- 
ing 34 years or thereby fince that Bond was made, and he hath never ſought 
it, that muſt be agreat preſumption forthe payment thereof z and if he ſhall 
ſeek it, the Suſpender ſhall give him either ſatusfation, or then ſhall be content 
that Sentence paſs againſt him z but he beingonly bound for Fames Dalzel,and 
after ſo long time, all Proceſs ought toceaſe at this Afligneys inſtance made by 
the Furor, who could never bave made any ſuch effectual Aſlignation of his 
Pupills Moneys. The Lords Found this Reaſon no ways competent for the'Sy- 
ſpender to Alledge, he being Debitor, and never Alledging payment made 
to the Pupill, and the Pupil!'s ſelf not opponing to this Charge 3 for it might 
be thatthe Tutor in his Tutor-Compts, had Charged himſelt with this Article 
of Debt to the Pupill,and had taken order with him therefore; For which cauſe, 
and in reſpect yhat the Aſſigney Charger, offered Caution to relieve him arrhe 
Papills hands, which the Lords ſuftained, and ordained to be received, the 


Letters were Found orderly proceeded at che Affigneys inſtance. ARor. 
Alter. Jobpitoun. Yid. 12 Feb. 1633. Givan, 


Reid contra Mr. Hary Gibſor, Eodem die. 

| Mquhile John Reid, by Bond being obliged to Hugh Reid Minor, Son'to 
ul George Reid of Daldilling in 3000 merks, the ſaid Hygh and his Father 
as Adminiſtrator, Purſuesthe Reli& of the ſaid Umquhile John Reid, Maker of 
the Bond, and her ſecond Husband, for Exhibition and Delivery thereof to him; 
wherein the Lords Found no Proceſs ought to be granted (albeit the faid 'Re- 
lit and her Spouſe Exhibited voluntarly the Bond, being in her hands ever 
ſince the deceaſe of her Husband, Maker thereot) while ſome perſon were Sum- 
moned to repreſent the Defun& Debitor, Alledged Maker of the ſame; ſeing 
it was never Libelled in'the Summons, that ever the Bond was the Purſuers 
Evident, or ever was delivered to him, butproduced now after his Deceaſe by 
his Relic, it being amongſt her Huſbands Writs, the-time of his Deceaſe 3 and 
this was ſo Found, being proponed by Mr, Hary Gibſon, who was Creditor to 
umquhile theDebitor,and his Brother,and the Daughter,only Bairnof the 
Debitors Brother, and ſo who isthat only perſon, who wasappearand Heirto 
the Debitorzand who thereby was Found to have intereſt to-propone the ſame. - 
Agor. Alter. Nicolſon & Stuart, Hay Clerk. 


| Bells contra Parks, WHarch 18. 1636. 
y Bairns of one Beftheir umquhile Father,Purſuingifor a Legacy of zoo 
'S Merks,left to their Mother in Legacy by their-Mothers-ſiſter;and the ta- 
ther ofthe Teftatrix claiming the ſame Sums, as pertaining to him, in reſpeRt 
tharby Contra&t made betwixt him and the Teſtatrix , it was expreſly ce 
I11113 , 
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ed, that the Father ſhould only receive pay ment of zoo merks, and which way 
ContraQed by that Contra to be payed to him out of the readieſt Goods and 
Gear pertaining to his ſaid Daughter,and which he bound himſelf to accept in 
full fatisfaQtion of all which might befall to him, and which he might claim by 
the deceaſe of his ſaid Daughter; and theſaid Daughter thereafter in her Te. 
ment, leaving in Legacy this ſame Sum of 30o merks, contained in that Con. 
tra& to her <iſter, whoſe Bairns, and the Father ContraRer foreſaid, contend. 
ing which of them hath beſt Right to this 300 merks, or if ilk Party ſhould 
have Right to 30o merks, asdiſtin&, and two ſeveral Sums, The Zords Found, 
that this was but one Sum, and not two z and the Zords Found, that the Lega, 
tars Bairns had the only Right thereto, and not the Father by the Contrag, 
becauſe albeit it was conditioned tothe Father by the Contra8, prior to the Le. 
gacy,yet the Contratt in that part was repute as of the nature of aTeſtamenta. 
ry Cauſe, and fo thelaſt Legacy done by the Teſtament, was preferred to that 
prior Will, ſpecified in, the Contra, which was Revocat by the ſaid laſt Legacy 
neither was it reſpe&ed, the expreſling of thisin a ContraR,to make it to cea 
to be accompted as an A ſapiens naturam rei Teſtamentarie ;, or that thereby 
the Father was a Creditor, who if he had been one, could not be prejudged by 
any poſterior Will or Legacy of the Teſtatrix,except that the Father could ſhew 
and qualifie, that the Defun& was his Debitor, and that in Law ſhe -, hol 
den to himin this or the like Sum,an4 that ſhe might have been Found Legal 
ly Aſtricted to him, in any Sum leſs or more, which not being ſhown,the Legs 
tar was preferred. Actor. Craig. Alter. Primroſe. Hay Clerk. 


L. LawriF#oun contra La. Dunnipace, March 19. 1636. 

He Lady Dwznipace younger being lnfefc by her Huſband and her Father 
in Law,in Conjun&- fee, in certain Lands of his, lying in the Mer»s prin- 
cipal, and in the Lands of Seabegs, lying within the SheriffdomPof Strivilng, in 
ſpecial Warrandice of the ſaid Principal Lands, and Seafin being given to her 
of the faids Lands, both Principal and Warrandice, at the Ground of the Lands 
in the Merms, which were the Principal, conform to an Union made by the 
Granter thereof, 1n favoursof the Lady, whereby he appointed the Seafin tobe 
taken at ſuch a place deſigned by him for that effeR, to ſerve for all the Lands, 
both Principal and Warrandice, and according whereto ſhe was Seaſed at the 
ſaid place, wiz, at the Ground of the Lands of inthe Merns, which was 
appointed to be the place of Union conſtitute in the Ladies Kight; it beingot 
verity, that all the ſaids Lands, both Principal and Warrandice, were united 
to the old Laird of Dzrnipace himſelf, in a Barony by the King, and Seafin ap- 
pointed to be taken at the place of Lawriſtouy in the Merns, and to ſerve for 
the whole foreſaids Lands, notwithſtanding of the diſcontiguity thereof ; and 
this place of the Kings Union, contained in the Lairds Charter, not being that 
placedeſigned in theLadiesInfeftment, whereat he appointed her to take herSea- 
fin, to ſerve for the ſaids Lands provided to her in Liferent, but being another 
Place defigned by himſelf, and after the ſaid Ladies Infeftment, the old Laird 
Diſponing the Lands granted to her in Warrandice, to the Laird of Lawriſtoun, 
for Cauſes moſt onerous of Debt, wherein he was bound, and had payed the 
ſame for him,whichLaird of Lawriſtoun craving by a Purſuit of Declarator,that 
It might be Decerned, that her Right might not be found to extend to theſe 
Warrandice Lands, Diſponed as faid is to him, for this Reaſon, viz. Becauſe 
ſhe was not Seaſed upon the Ground of the ſaid Lands, they lying fo far dil- 
contigue from the other Lands, whereat her Seafin was taken, an. bk to the 
Warrand of the laid Union made by her Husband,which could not ſuſtain,being 
done & made at another place than the place of the Union appointed to him 
by the Kings Charter granted to himyas ſaid is, and ſo could not ſtrike ogra 
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the ſaid Warrandice Lands, The Lords Found this Reaſon Relevant, and Pro- 
ven, ,and in reſpet thereof Found the ſaid Seafin and Right, fo far as con- 
cerned the Warrandice Lands, to be null, and Decerned againſt the ſame, con- 


form to the deſire of the Summons, Afor. Nicolſon, Alter, Gibſon 
Clerk. Vid. 28 July 1637. La, Blairquhen. 


Forbes and Fullarton contra Fullarton of Kinabar, March 23. 1636: 
Y Contract of Marriage betwixt Ful/arton of Kinabar and Janet Lindſay his 
B ſecond Spouſe, the ſaid L- Kinabar being obliged to do certain Deeds, in 
favours of the Heirs to be Procreat of that Marriage , towhich Deeds the Heir 
of that Marriage having made John Forbes of Balnagask Aſſigney,whoconveen- 
ing the eldeſt Son of the ſaid L. Xinabar, procreat upon his firſt Marriage, as 
Succelor to his ſaid Father poſt comtraZum debitum, te fulfill theſe Deeds, and 
for qualifying of the ſame, that he was ſo Succeſſor, he condeſcended, that his 
ſaid Father ſince the Contratt, whereby he was Debitor to this Purſuer and his 
Cedent, had by Contra@ obliged him to Infeft the Defender his eldeſt Son in 
Liferent of his Lands of K iabar, and the ſaid Defenders Son, who was his Oye 
in Fee thereof, conform whereto they were Infeft ; in reſpe& of the which 
Liferent granted to him, who was his eldeſt Son, and alioqus ſucceſiurns, he muſt 
be found lyableto the Debt, and to the fulfilling of the ſaid Contra of Mar- 
riage. And the Defender Alledging, that this Acquiſition of the Liferent to 
him from his Father, could not be repute ſuch a Right as might make him Suc- 
cellor, ſeing the Succeſhon muſt be in ſome Heretable Right, whereunto he 
might have ſucceeded in Law, after his Fathers Deceaſe,which cannot be Found 
to be ina naked Liferent ; for albeit that Liferent might be found lyable to 
the Debr, or might be taken away and fall, in ſo far as the Creditor, orany os» 
ther might be thereby prejudged, yet that thereby the Defender fhould .be 
found lyableto pay all the DefunQs Debt, and thereby to lay a greater burden 
upon him, than all the Heretable Right of that Land, and thrice as much more ' 
s worth, 1t were unreaſonable, and ought not to be ſuſtained, . and it were a 
Novelty not heard of before by the Lords. The Lords Repelled the Alledgance, 
and Found this manner of qualification of Succefſion by this Liferent- Right 
Relevant, tomakethe Defender to be univerſal Succeſſor, and foto be lyable 
to the Defunits whole Debts, ſpecially ſeing in that Right of Liferent granted 
to himſelf; the Fee is granted to his Son. Actor. Nicolſor. Alter. Falconer., Scot 
Clerk, Yid. 14 January 1637» Courtie.' 23 Feb, 1637. Betwixt theſe Parties. 


Mr. of Coyſtorphine contra Tennents, March 26. 1636. 

He Maſter of Corftorphine having Married the Reli&t of Mr. Alex". Keith, to 
T whom ſhe was Executrix, and thereby Purſuing for certain Reſts of the 
Farms of the Lands of adebted by the Tennents, Poſleſſors thereof, of 
the Cropt 1623, 1624, and 1625, for the which Reſts the ſaid umquhile Mr. 


hnext following of the ſaids Farms, to the Merchants to whom their ſaid um- 
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quhile Maſter ſold the Farms of the Lands, which is alike as if they had payed / 
himſelf, this being done at his Command, and in Law trium annorum coheren- 
rium apoche preſumunt ſolutionem prateritorune;and they produced ſundry Tickets 
of theſe three laſt years, Subſcribed by the Merchants, bearing receipt of the 
 " ViRtual, asthe ſame was delivered at ilk ſeveral time, which after Computae 
tion of the ſeveral Receipts, they Alledged would make appear, that all theſe 
three years were compleatly payed. The Lords Repelled this Exception, in 
reſpe& of the foreſaid Decreet obtained for the Reſis now acclaimed, and 
Found, that the Merchants Tickets could not take away the ſame; in reſpeR it 
wasnot ſhown,that the Maſters ſelf had granted three ſeveral Dilcharges of the 
three immediat years, next ſubſequent to the years controverted, without which 
the Ground in Law holds not; for the Maſter might have directed the Ten- 
nents toanſwer the Merchant of the Reſts adebted by them, and the Merchants 
Tickets, albeit given in the years ſubſequent to the years acclaimed, did im- 
port nothing to the contrair, and therefore the Exception was Kepelled. Acz 
tor. M:gil/s Alter. Gibſon Clerk. 


Lo. Torthorrel contra E. Qucensberry, Eodeme die. 

O, Torthorrel Purſuing the E. Quecensberry, for Reduttion of the Alienati- 
L on of the Lands and Lordſhip ot Carlei/, upon a Reaſon of InterdiQon 
and it being queſtioned for the Defender, that ante omnia the InterdiQtion 
ſhould be produced, which is the Ground of the Reaſon. And the Purſuer An- 
ſwering, thathe was not holden toproduceit in ingreſs litis,but he ſhould pro- 
duce it in termino probationis, after that his Reaſon is admitted to Probation , 
for it might be that he behoved to uſe Incident Diligence, to recover the ſame, 
not being in his own hand 3 and the Defender could not misken this Interdic- 
tion, ſing in the Alienation controverted, he Contrafted with the Purſuer,zs 
with a perſon Interdicted, and mentioned therein the conſent of the perſons 
InterdiQtors, to whom he was ſo Interdited. The Lords Found, that in AQions 
ofReduQtion,which were founded upon a Reaſon of Interdiftion,or upon a Rex 
ſon of Inhibition, that the Interdiftions and Inhibitions ſhould be produced in 
ingreſſu litis, and that no Proceſs ſhould be granted in the Cauſe, for diſcuſſing 
of the Reaſon ( after the Prodution wereſatisfied) before the ſame were pro- 
duced and ſhown to the Party; and therefore ordained the Purſuer to produce 
this Interdi&tion, before any further Proceſs were granted in this Cauſe. Ar, 
Stuart & Fobnſton, Alter. Advocatws, Nicolſon & Mowat, Scot Clerk. 


E. Galloway contra Gordor of Kingſtair, March 29. 1636s 

N a double Poynding, both contending who ought to be anſwered of the 
Duties of the Miln of Soybie, which were Compriſed in ano 1632, by the 
Earl of Galloway, and who neither had done Diligence,nor was Infeft upon the 
Compriſing and the other Party, after perfeCting of the Earls Compriſing, be- 
ing Infeft in the ſaid Miln by the common Debitor, by a Baſe kms, for 
Cauſes moſt onerous, of Debt payed by Gordon for Sorbie3 and by vertue of 
his ſaid Inteftment he being in peaceable Poſleſſion of the Miln, and wholeDu- 
ties thereof, two years together uninterrupted, and continually to this year 
1636.now controverted; & (o they both claiming preference,by reaſon oftheir 
Rights foreſaids; wherein the EarlAlledged,that the voluntar deed of theBaſe In= 
feftmentgranted after hisCompriſing,could not be reſpeed,nor noAct voluntar- 
ly done by thecommonDebitor,who is now,and was then oz ſolvends;for hisDe« 
nounciation was enough, ta take away all Deeds thereafter done by the Debi- 
tor, in prejudice of his Publict Act of Denounciation 3 and he contended; that 
his Compriſing, without either Diligence or Infeftment, was ſufficient to give 
him Right to the Maills and Daties, The Lords Repeliled the Alledgance, in 


Reſpect 
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Reſpect the Compriſer was neither Infeft, nor had done any Diligence by the 
ſpace of almoſt thele four years ſince his Comprifing,to obtain himſclf Infeft,and 
that he wasnot yet Infeſt, therefore they preferred him who was Infefe in this 


Judgment Pollefſor. AFor. Stuart & Nicolſon. Alter, Gilmore, Gibſon Clerk. Vid. 
1March 1637, Moncreiff, 


E, Annandail contra Fohnſton, Eodem die, © 

N a Removing,one Fohnſton of . having 7nfett his Oye in the Lands of 
by a Baſe Infefrment, Holden of himſelf, teſerving his own Liferentz and 
thereafter the Goodfir having made Diſpoſition of the Lands to the Earl, and. 
pon his Reſignation he being publickly Inteft by the King,and becoming there- 
atter in the Goodfir's Lifetime in Poſſeſhonot the Lands, while that atter the 
Goodfirs Deceaſe,and in the abſence of the Earl,the Oyeby vertne of his Baſe 
Intetcment apprehends Pofſeſfion; by vertue of which Right and Poſſeſſion he 
Detends againſt the Removing, purſued againſt him by the Earl,and Alledges, 
that no PofſcMon Acquired by the Earl in his Goodfirs Lifetime,can prejudge 
his Right, which albeir Baſe, is Clothed with Natural Poſſefſion,and the Poſ- 
ſchon of his Goodfir muſt be his Pofleflion, his Liferent being reſerved in his 
Fee. The Lords Repelled the Alledgance,in reſpe& of the Purſuers Reply upon 


aPublick * ight,Clothed with Poſſeſſion in the Granters Litetime, and that the 


Excipients Right was Baſe,and was granted by the Goodfir to theOye,and there 
was n& lawtul manner qualified, how he apprehended Poſſeſſion, but he might 
be Decerned as ſucceeding in theVice,and ſo he was Decerned to Remove not- 
withſtanding of that Exception, Ator, Advocatus. Alter, Fohnſton.Scot Clerk. 
Vid. Fuly 17, 1635. L, Craighal, 

| contra  Fodem diet 

Ne having obtained Decreet againſt another, for payment of thirty Bolls 

ot Victual, and ſeven ſcore pounds alſo of Money, which being Suſpended 
upon a Diſcharge, granted by the Obcainer of the Sentence z which Diſcharge 
was only Subſcribed by one Nottar, and (o was quarrelled as null,not being Sub» 
ſcribed by two Notrars betore four Witneſſes, conform to the A of Parliamesr, 
being in a matter more than 100, pounds; and the Party offering to Retrinch the 
Diſcharge to worke only Liberation for 100 pounds, and no more of the quantie 
ty in the Senrence; And the other Alledging that this being the Body ofa Wrir, 
Peccaat againſt the Law,it could not be Reſtricted to be good in one part, and 
to fall in the reſt. The Zords Found, that the Parry might reſtri& his Diſcharge 
to 100 pounds, and Repelled theAlledgance, and Suſtained the Diſcharge for to 
Liberat from 100 pounds, Actor, Baird, Alter, Gibſon, Hay Clerk, 


Cowan contra L Elphingſtoun, Eodem die, 
Ne Cowan having Compriſed Bruce of Polknavies Lands,and Charging the 
L. + Iphing ftoun Superior, to Inteft him cherein,he Suſpends, Alledging, 
that his Vaſlal was at the Horn, againſt whom the Compryfing was Deduced, 
and albeit he was not year and day Rebel, yet the Rebellion being i» cur[s, heas 
Superior, by any Entry of the Compryſer, ought not to be prejudged of his Ca- 
ſuality ot the Vaſſals Literent,when it ſhould fall ; This Reaſon was Found no 
impediment 10 ty theCompryſersEntry, without prejudice always of theSupe- 
riors Caſuality, when it ſhould fall out provt de jure,which was not meetto be 
Tryed, nor Diſcufled in this place : And another Reaſon was, That he could not 
Enter him.while he were payed by the Compryſer of all the bygone Fea-autics owe 
Ing by Polknavie, and for which he was at the Hory at the Superiors Inſtance 5 
This Reaſon was alſo Repelled, becauſe the Compryſer was not Found perſon- 
ally ſubje& to pay them, bur che Superior might Poynd the Ground theretore, 
which was reſerved to him ; 1temw, The Superiar claiming a years Duty, the 
Compryler Alledged,that he —_ (o Pay no greater Duty to the Superior,for 
K re= 
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rece;ying of him,but only the quantity of the Feu-Duty, as the Vaſſals Right 
bears, his Holding being a Feu, for paying of fourteen Bolls of Vidtual yearly, 
which he is content to pay, being Liquidat,and no further, The Lords Repelled 
the Alledgance,and Found that the Compryſer ought to pay for his years Bu- 
ty to the Superior, an years Avail of the Lands,as the ſame is commonly worth 
to be payed by a Tennenr,and that the offer of a years Duty of the Feu- Duty 
is not enough, Ator, Cunninghame, Alter, Stuart. Scot Clerk, 


Maarel/ contra Maxwell, Fune 28. 1636, 

Axwell of Orchardtonn, being Infeft in the Miln of Dramdenan, with 
M the Aſtrifted Mulcures thereof, purſues another Maxzel/ for payment of 
the quantity of dry Multures, uſed to be payed yearly, betore the Cropts and 
years 1634. and 1635. now acclaimed by this Purſuitz and the other Defend- 
ing, witha prior Infeftment of his Lands cam Molendinis, anterior to the Purſu- 
ers Right, by vertue whereof he Alledged himſclf, and his Lands to be free of 
that Servitude, and Aſtrigion; and the Purſuer Replying, that he ought not 
now to be put to Diſput upon priority, or poſteriority ot his Right, in reſpe& 
that conform to his Intcfrment foreſaid, of the Milns cum aftrictis Multuris of 
the Lands of Prumdenan, per expreſſum, he has beenin uſe thir 40 years by-paſt, 
to up-lift from thir Def-nders, and they have been in uſe to pay to him, the 
dry Multure now acclaimed, as Altried to his Milns; ſo that in this Poſleſſor 
Judgement he ought to be continued in his Poſſeſſion, and when the Defend- 
er ſhall purſue by any ordinar Purſuit, for exceming of him from that Servitude, 
he ſhall Anſwer thereto, as accords. And 2®.He Replyed, that he had recovered 
Sentences againſt thir ſame Dctenders,tor payment of theſeDuties of other years, 
preceeding the years lybelled,and payment confurm thereto, The Lords Found 
both theſe R eplyes, and ilk one of them ſeparatim Relevant in this Judgment 
Poflctior, being proven, or any of the ſame, to make the Defenders ſubjeRin 
thir Ducies lybelled, without prejudice to the Defender,to Purſue by Redudi 
on or Declarator, or any other Legal manner, any ARion whereby to free hin- 
{elf of this Servitude, as accords of the Law. Attor.Gilmor. Alter. Hy 
Clerk. Vid. infra E, Errol. | 


E. Errol contra Tack\men Teind-ſheaves, FEodeme die, 

He Earl of Errol, as Tack{-man of the Teind-theaves of Purſu- 

ing Spuilzie againſt Gordon of and he Defending with a Right 
ota Tack, Yet toGordon of Pitlurg long anterior to the Purſuers Tack, and 
by vertue thereof, Alledging that the Right of that Tack, which was now Aſ- 
ſigned to the Excipient , and by vertue whereof he was in Poſſeſſion, ought 
to Defend him againſt the Spuilzie Intented upon a Tack, long poſterior tothe 
Excipients Authors Tack, And the Purſuer Replying, that he by vertue of his 
Tack, was in Poſleſſion of the Teinds Lybelled, diverſe years preceeding the 
years Lybelled; Likeas he has recovered Sentence againſt the Defenders Au- 
thor, for Spoliation of the faids Teinds, diverſe years preceeding the faids years 
Lybelled, and payment conform thereto; So that in this Poſleſfor go" 
the Defender cannot Obtrude the ſaid Anterior Tack ro this Purſuers Tack, 
which is clothed with 20 years continual Poſſeſſion, The Lords Repelled the 
Exception, in reſpect of the foreſaid Reply and Poſſeſſion, which they Admit- 
tedin thisJudgement P.ef{or,withour prejudice to the Defender, to Reduce 
upon his Antzriority, provt de Jure. Actor. Stzart & Hay, Alter. Burnet, Hay 
Clerk, Yid. ſupra L,Orchardtoun. 


Nicolſon contra Burnet, July 7. 1636. 


Ne Nicolſon being Charged by Burnet, to Enter Heir to his ume 
quhile Father, to the EffcR that the ſaid Nicolſon might pay the Debt, 
owing 
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owing by his {laid umquhile Father to Burnet; and as uſe is, Comprifing being 
thereafter Deduced by the ſaid Burnet, of certain Lands againſt him, as lawful- 
ly Charged, &c. Which Compriting being deſired to be Reduced at the faid 
Nicoljons In{tance, againſt the Heir of the Compriſer, upon thir Three Reaſons, 
viz. Thar the Purſuer, the time when he was Char-ed to enter Heir to his Fa- 
ther, had an Elder Brother then living, ſo that the Charge could not be Execut 
againſt him ; and con{.quently the Compriling following thereon, behoved to 
fall, Againſt which it was Excepted, that the Defender offered to prove in forti- 
fication of his Charge, that his Elder Brother was thendead; which Alledgance 
the Lords admitted, for ſuſtaining ofthe Compriſing, albeit Regularly the Al- 
ledgance ot Lite uſcd to be preferred, tothe Alledgeance of Death 5 But hereit 
was admitted, to maintain the Compriſing, ut AF#s waleat, The Second Rea- 
ſon of iKeduction was, that the Lands Compriled, were never Denunced law. 
fully ro be Compriſed ; and if any ſuch Execution to that effe& preceeded the 
Compriſing, which if it can be Produced, the Purſuer offered to Improve the 
ſame, and therefore craved, that the fame might be Produced, or c<lfe that 
Certitication might be granted againſt the ſame. And the Defender Alledging, 
that after ſo long a time he cannot be holden to keep his Executions, and, the 
Warrands of his Compriſing, and ought not to be Compelled, poi# tanti tewpore 
is intervallum, to produce the ſame, ſeing he produces the Compriſing, wnich 
ought to fatisHethe Produttion now, there being 28 years run fince the date 
of his Compriſing, which was Deduced in ano 1608. during the which whole 
ſpace, it wasnever quarrelled, when the Executions were all extant, which 
now are loſt or negle&ed, and are not tobe Found. , And the Purſuer Anſwer- 
ing, that there is notime of Preſcription, or Law, or Practique, that may ex. 
ecm the Dcte' der from the neceſſity of keeping of theſe Warrandsz and ſcing 
the Compriter came never to ſeck the B-:nefit thereof all this time, fince the De. 
ducing thereof, his Reaſon ought the more favourably to be received. now, 
when he is purſued thereongnever being Purſued while now; And the De- 
f nder A'\wering, that the Reaſon wherefore he could not do any Diligence, 
upon his Compriſing, before thistime wasz Becauſe there was a Liferenter of the 
Lai.ds ling, who had the Right before his Compriling, during whoſe Life- 
tine bis Compriſing could not take «ffe&, and who has died but within this 
ycar,or thereby. The Lords Found the Alledgance Relevant againſt this Second 
Reaſon, and 1n reip<ct thereof in this caſe Foundgthe Defender ought not to be 
compclled to produce theſe Executions, which are called for,as warrands of the 
Coiprifing controverted; and therefore Found,that no Cer:ification ſhou'd be 
granted, for not Production of the ſame, againſt the ſaid Compriſing, The Third 
Reaſon of Reduthon was, that the Compriſers ſelf upon his Death-Bed grant- 
ed the Sum, for which the Compriſing was Deduced, to be all payed to him, 
except 40. pounds, and defired that his Heirs and Executors ſhould ſeek no 
more from the Puriuer but 40 pounds, which he offered to prove by Witneſles, 
preſent at the time, Perſons without all Suſpition. The Lords Afſoilzied from 
this Reaſon, becaule it was not Found probable by Witneſſes. ARor. Nicole 
ſon younger. Alter. Burnet, Gibſon Clerk. Yid. for this Reaſon, Feb. Ole. 1628; 
Earl Nabiſaak and the Caſes there, March 24. 1632. Ruſſel, Feb. 4. 1630. & 
July 19. 1631. Earl Kinghors. 

Cleghorn contra Ferguſon, Fuly 8. 1636, 
Ne Cleghorn in Cramond, having borrowed from Ferguſon in Mairhouſe 500 
Merks,hE Diſpones to the Creditor his Lands in Cramord,which Creditor, 
v7, Ferguſon gives at that ſame time a Back-Bond to Clegborn,that if at the Whit- 
ſunday thereatier, which was in amo 1634- or within 15. dayes thereafter, he 
Kkkkk 2 ſbould 
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ſhould repay his Money, with the Profite thereof to theTerm,then to Repone 
bim, otherwiſe the Back-Bond to become null, after which Term Fergzſon ob- 
tained Decreet of Removing, upon his ſaid Infeftment : Thereafter Cleghory, 
and his Afſigney Brown, Charges upon the Back-Bond, to Repone the faid Cleg. 
hors, mand to Ys own Right, and offers to Repay the Money , which buing 
Suſpended upon the Tenor of the Back-Bond,andClauſe chereof,appoinring the 
Back-Bond to be null, if the Sum were not preciſely payed within 25 day 
after Whitſunday, 1634. and fo after ſo long atime, that day being expiied, 
there was no place to offer the Money, and purge the Failzie; ſpecially waere- 
as he had Reformed the Lands,and beſtowed moreFExpenſes in Repairing there- 
of, than the Land was worth; And the other Party offering to pay the Money 
cur on cauſa, and all his Charges, at the Lords Modification, he Alledged, he 
oughtto be Keponed, ſeing theſe Clauſes are not allowable in Law, being paZa 
Legis Commiſſorie, which in Law are always Reprobat i pignoribxs, as this 
is, cſpecially there being no Declarator ever ſought upon the Failzie, which 
if the Party had ſought, he would ever have been ſuffered to purge the (ame, 
and would ſo have done. And the other Alledging, that after fo long time, no 
Reaſon could permit him to purge the Failzie, and the Decreet of Removing is 
in place of a Declarator, The Lords Found, that notwithſtanding of the [nter- 
courſe of this time of two years, fince the Failzie was incurred, that the Party 
might be heard to purge the Failzie, the Creditor being ſatisfied of his Sum, 
and Annualrent, and all the Charges beſtowed upon the Beiting of the Houſe, 
for this being P aFum Legis Commiſſorie in pignore, they would not allow it ; 
and being adjected as a Penalty for Failzie, to pay the principal Sum at the 
time appointed, they thought it not reaſonable, to allow ſo great a Penalty, 
ſo far tranſcending the Ordinar Annualrent 3 and therefore they Ordained the 
Parties to compt upon the Annualrents, .and the Charges Deburſed by the Cre- 


ditor , upon Beiting of the Houſes. Aor. Gilmor, Alter, Gibſon Clerk; 
Fid. March 19. 1631. Scot. 


L. Colftour: contra Lo, Cranſtour, Eoden die, 

N a Suſpenſion of a Decreet of Removing, obtained by the Lo, Cranftm 
[| againſt Colſtoun, wherein a Sentence of Excommunication being pronounced 
and Extracted againſt ColiFoun tor Inceſt, in reſpeR whereof the Charger Al- 
ledged, that be had no Perſon to ſtand in Judgment. The Lords Found, that 
the Sulpender ought to be heard to infiſt in his Suſpenſion, notwithſianding 
that he was ſo Excommunicat, ſeing he was not atthe Kings Horn; for they 
Found, that Excommunication could not prejudge the Party of theſe things, 
que ſunt Juris Naturalis vel Juris Gentium, as was to Defend themſelves with 
their lawful Rights; But I think, and then was of the mind,thar a Perſon Excom- 
municat, tor ſo vile a Crime, as horrible Inceſt, which was fearfally related, and 
aggravate 1n the Sentence, bearing The P arty to havelayen in double Inceſt (for (0 
were the Words of the Sentence ) and that for no admonition, he could for- 
bear, ought not to beadmitted,to have any favourin any civil Judicatory,which 

was not granted to a Rebelat the King's Horn, except that he had ſatisfied the 
Kirk, and made Repentance, and the Sentence had been Suſpended ſome way; 
for any ar Guds Horn, ſhould be refuſed in all things, which are refuſed to a 
Rebel to the King 3 Butthe Lords Ordained himtofind Caution to fatisfiethe 


Kirk, and this was Repclled ; for he might Defend notwithſtanding thereof, | 


as a Suſpender is Compred 3; But the Cannon Law permits not any cxcomunt- 
cat Perſon to Purſue, Attor, Craig. Alter, Belſbes. Gibſon Clerk, 


Tennents of Hyndwood contra the Miniſter of Co/dinehawe, Fuly 9. 1636+ 
# wy Tennents of Hyndwood Suſpending in a Double-Poynding againft the 
=. Miniſter ot Coldinghame,claiming their Viccarage»Teinds as a part if his 
tl- 
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Stipend on the one part,and againſt the Lady Aitoun, and Laird of Blabader het 
Spouſe,on the other part, the Lady claiming the ſameas a Tack(- woman, by ver” 
zue of a Tack of the fameV 'iccarage- Teinds,Set to her by Mr,W:illiamDovglas of 
Stany-path, Miniſter atthe ſa1dKirk tor the time, who then had Right co the ſaid 
Viccarage- Teinds, Set to her during all the dayes of his Litetime,who yer lives 
And the preſent Miniſter Replying, that Mr, Will; am Douglas was never pro- 
vided by any Preſentation to the Viccarage, as a diſtin& benefice, but was only 
2 Stipendary Miniſter,and had the V iccarage- Teinds affigned to him,as a part of 
his Stip: nd,ſo that he could Set no Tack of theſe Viccarage-Teinds, which could 
endure longer ſpace, than during the time of his Service at the {aid Kirk,in pre= 
judice ot the ſucceeding Miniſter, who was to be provided to the Charge, no 
more-than he could Set any Tac of the reſt of his Stipend, which could have no 
longer endurance;tor otherways the Intrant Miniſters might be ſenſibly wrack- 
ed, and their Stipenis Reduced to ſuch a {mall proportion, whereapon they 
conld not live. The Lords Found, that this Tack could not Lefend the Lady,the 
Fetter being removed, and Serving the Cure at another Kirk, albeit he be yer 
on Litez ſeing che Viccarage-Teinds are Affigned to the Miniſter, Serving the 
Cure at the Kirk Lybelled,as a part ot his Stipend.wherein he cannot be pre= 
judged by the Miniſter his Predeceffor,cheſe Teinds not being bruiked by any 
perſon provided to the V iccarage,asa diſtin Benefice by any diſtin or ſeveral 
Preſentation, but being Anncxed to the Miniſter, and allorted for a part of his 
Stipend;So that he being a Stipendary Miniſter, he could nor Set any Tack, which 
could laſt longer than he remained actual Miniſter at that Kirk , ot 2ny part of 
theſe Teinds,nor any other part ot his Stipend, thereby to pi ejudge his Succeſ= 
for, or the Kirk, and theretore they Found the Tack null, and that the prelent 
Miniſter had beſt Rightto the Teinds,and Decerned him to be Anſwered there- 
of, Actor, Mowat, Alter, Cratz. Gibſon Clerk, 


| Burrel contra Gilgower, Fuly 12.1636, 

NeBwrrel obtains Decrect of Removing againſt K:/2ower, before the Baillies 

of E dinburgh,in foro contradittorto, which being deſired to beSuſpended up= 
ona Reaſon founded upon a Tack of the Land controverted, and the other Op- 
poning his Decreet,given againſt him compearing, The Lords Found the Let- 
ters orderly proceeded, notwithſtanding ot the Reaſon,in reipedt of the (aid De« 
creet given againſt the Su'pender compearingz at which time the ſaid Defence 
of the Tack was competent, and being omitted to be proponed, they Found it 
ſhould neither be received by Suſpenfion nor ReduRion,except that it were Lij= 
belled by way of Redu@ton , that it was proponed and unjuſtly Repelled, quo 
caſs he might Intent ordinar Reduction thereon, and no otherwayes3ſeing it muſt 
be preſumed to have been 4olo|+ omitted, being competent to him betore the 
Sentence, Actor. Pr izxroſe & Dunlop, Alter, Gilmore, Hay Clerk, Yid, Decemb, 
20, 1632, Knox and the Cales there, 


Lawmond contra Bennet, Fuly 13.1636, 

M R. Andrew Lawmond Miniſter at Merkin(b, having Charged upon his De=- 
ſignation ot his Gleib Robert Bennet Hereror thereof, who Suſpending, 

that the Lands Deſigned are not Arrable Lands, bur the greateſt part thereof 
was Meadow and Mire, and unfit for Tilling or Labouring, and the reſt thereof 
was Houſes and Yards Set out to Feuars, The Lords teſpetted not this Reaſon, 
becauſe that Clauſe in the As ot Parliament, bearing Arrable Land,it any (uch 
Clauſe were 7a+ there is none I think ) is conceived in the Miniſters Favours, 
and he may ſeek ther Lands, ſuch as thete are, where there is no better to be 
had, and ficklike Found, that the Miniſter oughr not to be Debarred trom his 
Gleib,alchough it were Laboured in Yards, and Houſes builded thereupon, there 
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being no other Kirk-Lands in the Paroch, Gibſon Clerk, Yid, Fuly 24, 1629, 
Nairn, 
The Biſhop of Edinburgh contra Brown, Eodem die, 
He Biſhop of Edinburgh Purſuing Spuilzie againſt G:/bert Brows, and an 
p other Detender tor the ſeveral Teinds of their Lands, and che ſaid Gilbert 
Brown Alledging a Tack Ser to him by Mr, Gilbert Gordow of Shirms,as Abbot 
ot New Abbey, by vertue whereof he had been in Poſſcfſion theſe tourty years 
bygone, for payment of his Tack- Duty allanerly : And the Biſhop Replying, 
that che Tack could nor Detend him, except he ſhould Alledge, that the Serter 
was lawſully provided to the Abbacy, The Lords Found the Alledgance Rele. 
vat tolefend ctheExcipient in this JudgmentPoſſeſſor,withour prejudice toRe- 
duce thereon prowe de jurey{eing it was not probable, that the Tackſman could 
have the Setters Proviſion in his Hands,and keepinggbut whenſoever he ſhould 
be Purſued therefore, tor anulling ot his Tack in an ordinary Purſuic, he might 
then do his Diligence to recover that Proviſion, after what Legal manner he beſt 
might,and upon his own peril; 48d ficklike it being Alledged tor anotherDeten- 
der, that he had a Feu-Intettment from another lawtul Titular of his Lands, cum 
decimis inclufis by vertue whereof he and his Predeceſſors has been paſt memo« 
ry of Man,in peaceable immemorial Poſleffion of theſe Teinds, for payment of 
the Duty contained in his Feu,and produced his Feu co prove the ſame; agaiaſt 
which the B, Alledging that the Feu could not extend to the Teinds, becauſe 
theTeinds were not Diſponed by the Diſpoſitive words of the Charter,andak 
beic in the Clauſe of Tenexdaszthe word(cum decimss ) was caſten in among the 
words ot that Clauſe, yet being done cither neglifently by the Writer, orCau- 
telouſly put in with other words .in the common Stile, &fofſlipped into the Clauſe 
cum aucupetionibus & venationibus &c. and albeit the ſame be al{oinſerr in the 
Reddendo, which bore Reddendo pro diftis terris,molendinis & aecimis, (ucha 
particular Sum, yer whatever is in any of theſe Clauſes, not being expreſly cons 
tained in the Diſpoſitiye words,as theTeinds are nor, nor yet theMilas, therefore 
the Feu cannot exrend thereto; And the Excipient Opponing his Feu, Clothed 
with Poſſeſſion, paſt memory of man, contended that the ſame was ſufficienttg 
detend him in this Poſſeſſory Judgmenr,ay and while it were Reduced, ſpecially 
theſe Teinds being of the Viccars Lands, which Teinds were never ia uſe tobe 
led, but goes ever with the Lands, and Poſleſſors thereof, and no other perſon 
ever pretended Right thereto, The Lords Found the Exception Relevant, to De» 
tend the Excipient in this Poſſefſory Judgment,and would not annul the Feu in 
this place upon that Alledgance, in reſpe& the Keddendo bore clearly,rhe Dutyto 
bepud for the Trinds, which words pro Decimis were expreſly inſert in thatClauſe 
ol theReddendo. Item, In thisProceſs it being Alledged tor the L, Lochnivar,that 
he had aTack Set to him by che Preſident, being then Abbor of New- Abbay for 
Terms yer to run + Andir being Replyed,that the Tack is null, as Ser in Di- 
minution of the Rental, againſt the 4&of Parliament 1581. ſeing it was Set for 
converſion of Yidtual into Silver, at a tmall price:The Lords Found this Nulli« 
ty onght nur to be received by way of Exception, but ought to abide ReduRi- 
on, wherein it behoved rb be Libelled, that the Teinds payed ViRtual of Old to 
che Tirular,and were ſo Renralled,againſt which the Defender would be heard, 
and would have time to cottie Inftructed ro Defend himſelf, which in this place 
cannot be done, Actor, Nisber, Alter, Gilmore & M*gil. Gibſon Clerk, 


Halyburton contra Paterſon, Eodemdic: 
M R., Thomas Halyburton Miniſter at Kinou! his Charges upon his Deſigna- 
tion being Suſpended by Mr, Fobz Paterſon, Alledging, the Lands De- 
{igned ro percain to him,and ate holden of aChaplainry within the Kirk of mw 
oul, 
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owl,and that there being both Prior's and Biſhop's Lands within theParoch, theſe 
ought to be firſt Diſcuſſed, and Deſigned betore his Chaplains Lands could be 
Deſigned,conform to the Order ſet down in the 161 AF13 Parl. Fa, 6, And 
the Miniſter Anſwering, that the moſt eweſt Kirk-lands ought to be alloted to 
him for his Gleib, which is the Land now controyerted; whereas the other Bi- 
ſhops,or Abbots Lands,are three miles diſtant from the Kirk-Manſe and Gleib, 
and it were no reaſon to put the Miniſter to ſo ſeen an Inconveniency;as to torce 
him to take & Labour a Gleib three miles diſtant from his Service & Kirk. The 
Lords notwithſtanding of the Anſwer, Found the Reaſon Relevaric, & that the 
Aobor, Prior, or Biſhops Lands, ought to be firſt Deſigned before the Chap- 
lain- Lands could be claimedzalbeic the ſaid Chaplain- Lands were eweſt;and che 
other was three miles diſtant, as ſaid is, which was nor reſpe@ed: For the Lords 
Found, that where the As of Parliament ſpoke of Contiguity,or eweſtneſs,it 

ought to be underſtood, that the moſt eweſt of ſuch Lands ſhould be Defigned 
in their own kind, as the moſt eweſt of Parſon- Lands,and the moſt eweſt of Pri 
ors Lands, and ſo of Biſhops Lands,and Saccef;2? in order,but not Compara- 
ti? among themlſelyes; ſoasit theBiſhopsLands were nearer than the Abbors,or 
Par(ons,that the neareſt ſhould be firſt, but that the neareſt of its own ſort ſhould 
by N___ betore the more remote in that ſame kind, and no otherwayes, Hay 

erk, 
Drummond contra Drummond, Fuly 15. 1636, | 
Y Decreet Arbirral, Pronounced inann0 1614. by the Earl of Perth, bes 
twixt Fames Drammond of Drumdowe On the one part, and Mr, Davidand 
Malcolm Drummond on the other part, the ſaid Fames is Decerned tor the one» 
rous Caules contained in the ſaid Decreet, to Tailzie his Lands of Driamdose,to 
the ſaid Mr, David and «Malcolms Heirs»male, failzying of Heirs»male gotten 
of his Body, whe:cupon Action being Iiitented by the ſaid Mr, David, The ſaid 
Defender Alledged, that he had ſatisfied the ſaid Decreer, in (o far as he had 
perteed a Charter ot Tailzie under the Great-Seal to Mr. David and Malcolm, 
and their Heirs-male, &c, which Charter he produced, and Seafin conform 
thereto - And the Purſuer Replying, that the Charter was [neffeRual,in reſpe& 
ſince the Date thereot, the Detender had Sold the Lands to the Earl of Perth, 
whereby he had rendered the profite of the Tailzie void,and made the K ight of 
Succeſhon by the Tailzie to evaniſh, and theretore at leaſt he ought to have his 
own Money again, which was given for the making ot the Tailzie. The Lords 
Found the Exception Relevant, and Proven by the Charter of Tailzie,and Sea- 
fin produced,and Found, that the Detender ought nor in Law to be compelled, 
to render again the Money,alledged payed for the making of the Tailzie, as be- 
ing made unuſeful to the Purſuer, by the Alienation of che Lands, made by the 
etendery, For it was Found, that notwithſtanding ot the Tailzie, the Party 
obliged to Tailzie might Sell the Lands, and the Alienation, however it took a- 
way trom the Purſuer, the Hope and Benefite of Succeſſion any wayes, by vertue 
of that Tailziez yet it was Fonnd not to impede the Party obliged to Sell up- 
on urgent and aſt Cauſes the Landszand there was no Fraud or Guile qualified, 
upon the part ot the Seller againſt him, which might make it appear, that it was 
done to fruſtrar the Tailzie dire&tly (which if it had been Alledged,might have 
had irs own conſideration ) neither bears the Decreert any ſuch Clauſe, Prohis 
biting the Parry to Sell the Lands,nor has the Party obliged himſelt not ro Sell 
them, nor to contratt Debt in his urgent Afﬀairs,nor is Inhibition Served there- 
- Otwieither is the Defender obliged, nor Decerned in the Decreer ro rejound the 

Money, nor is it reaſonable that he ſhould retound it,he having done all that he 
was Decerned to do, viz, To make the Tailzie,which although it ſhould be an- 
proficable, yer that is upon hazard,quia emit quaſi (pem &Faitum retis, T beretore 
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the Lords Aſſoilzied *t ſupra. Actor, Gilmore, Alter. Nicolſon. Gibſon Clerk 
o, es 14.1 as 1 and the Cales there Cired, This Canute being Cal- 
ledagain upon the laſt of February 1637, it was ſo Decided as it is heres 
Hackſtenn contza Rutherford, Faly 16,1636. 

R, D4vid Kin/och being Caurioner tor David Hackftoun, that he ſhould 

adhere ro Rutherford his Spouſe, and atter chat Caution, they adhering 
together,and Bairns thereatcer Procreat betwixt them, thet eatter they Diverted 
The Wiig aiter the Death of the Cautigner, deſired the Bond to be Transfer. 
red in the Cautioners Heirs,and he Alledging, that the Bond of Cautionry wag 
expyred,ſcing thereafter they had Cohabir, and Children fince gorten berwixe 
them, whereby the Effe& ot the Bond was fulfilled, and the Cautioner and his 
Heirs were freed of theBond; And it being Opponed, that theTenor of the Bond 


bore, 7 hat they [havld adhere during their lifetime , and now leing he had Di. + 


verted, ſhe had reaſon to ſeek rhe Bond to be Transferred. The Lords inre( pet 
of the Tenor of the Bond, which bore, That the Cantioner was bound that they 
ſhould adbere during their Lifgtine, Found that the Cautiener and his Heirs were 
obliged for the Husbands adherence during that time. And it being Alledged, 
that he was content to adhere,and for that effe had a Proceſs betore the Com- 
miſſars againſt her for Adherence, - And ſhe Anſwering,that the Commiſlars had 
Aſſoilzied her from that Purſuit, becauſe the Husband would nor find Caution, 
for her indemnity andIntertainment, fo that except the Caution already Found 
ſhould be obliged to that, ſhe could nar adhere, The Lorgs Found, that the Cay. 
tion foreſaid, tound tor the Husband tor his adherence, was only obliged that he 
ſhould adhere, and was not abliged tor her Indemaity and [ntertainment, that 
Clauſe not being expreſſed in the Ac of Caution; and the Husband being bura 
gor man, Indigent of Means, and a Servant who could nor get ſuch a particu- 
ar Cavtioner tor theſe particulars defired by che. Wife, they Found, that they 
cquld gat aſtzit the Caurianer to ſuch things as be had nor bound himſelf tO, 
Keithcontra Fobnſton's Tennents, Fodem die. 
N a Purſuit to Labour the Ground, conform to a fiveyears Tack thereof, Set 
by Alexander Keith to theTennent,and accepted by the Tennent,and accor. 
ding whereto he had Laboured theR oum two years of the five,which was reter- 
red to his Oath, icbeing queſtioned, if the Tennent might, after he had bruiks 
ed the Room two years of the five, the Tack not being perfeRed by Writ, but 
only offered ro be provenby the Defenders Oath, thereafter 'giye over 
the Room to the Maſter, and that thereby he was freed of the Tack,the Maſter 
contending, that he ought to bruik ir out,duting the ſpace agreed upon. The 
Lords were of the mind,that albeit the Party had by his Oath granted the condis 
tion,and alſo that he had conteſt, that he had Laboured the Land two ears, yel 
that thereatter he might repent, &that it was lawful to him to quite the Room 
at any year thereafter, betore the Whirſunday,and that he was not bound to keep 
the ſaid Tack,ir not being perteRted by Writ, albe't he had bruiked theLands two 
years of five,to that theſe forts of pations were not Found Oblieato | excepf 
Writ hag been made xfereon;& becauſe Mr, 4lex. Xeirh was Debarred b Horn» 
ing,and that Mr vert Mowat, who was Donatar to Alexandyr Keith's L 
and Liferent, aMited the Puriuit, Alexander himfelt being Debarred as faid is, 
although the Zords Found ut ſupra, yer the Decifion run on this Ground, that 
the fingular Succeſſor might be Repelled by this Exception,and that the Deteg: 
der had competent place of K _—_— againſt him,there being no Writ ro make 
the Security real, whereby either Party Contrafter, & their Succeſſors might 


be equally bound to others, Actor, $1#art & Mower, Alter. Nicolſon & Forbes: 


Gibſon Clerk, Yid. Fuly 15, 1637, Skeep. 
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- Sinclarcontra Murray, Eodem die, © £3. 

N Afſignation being made by M#r745 one of the Kings Butry-men in Enp- 

land,to an other Marra,in & to ſomeBonds and Debts,owing to him by his 
Debitors, which after his Deceaſe were uſed for the Ground & Title of a Purs 
ſuic,made by the Affigney, which being quarrelled by the Defender, viz, the 
Perſon who would have been Heir to the Cedenc, that.it was null, becanſeit De- 
ſigned not the Writer of the Body of the Afignation, And it being Anſwer» 
ed, that it was Written in Ezg/and,and ſo was ſufficient, although wanting that 
Solemnity, which could not extend troaWrir done outwith the Kingdom, where 
the Law was made : And it being Duplyed, that this Afignation being made 
by one Scots- man to another, 8 of Debts in Scotland,ir ought to be raled-by the 
Scots Laws, The Lords Repelled the Alledgance, and Suſtained the Affignati= 
on,being made in Englandswhere they Found that there was noneceſficy, thar 
the \\ rit ſhould Deſign the Writer , neither yer would the Party offer to De- 
ſign his Name, the Cedent being dead, and-it being Written by an Ezgl:ſb Man, 
who might be unknown to the Agigney z neither was it reſpeed that the Par- 
ties were Scots Men,8: of a Scotrzjb SubjeR, being done out of the Countrey,& 
by the Cedent, who was then an actual Refidenter in England, and Servant to 
the King, Actor, Gibſon, Alter,, , Gibſon Clerk, Yid, March 7.1629, Wile 
kie and che Caſes there, February 25, 1637, French, 

Lo, Frendranght contra L) Bamff, July 1g. 1636, 

N an AQion for proving theTenor of a Back-bond,granted by the L.Bamffto 
ok Lo. Frendraught, whereby L. Bamff granted, that albeit the Lo. Frendranght 
was obliged as Principal, and Banff only as Cautioner for Frendranght, in a 
Bond of 3000 merks, borrowed from . Alexander Forbes; yet that\ Sum was 
truly a. Debt owing by Bazrff, and that therefore he ſhould relieve him 
thereofz and which Back-bond being Libelled to have been burne, when the 
Houſe of Frendraught was burnt, and therefore the Tenor thereof being 'de- 
fired to be proven ; it was Alledged, that there was no- Adminicle .in Writ 
Libelled, to ſuftain the Back-bond, and Surtmons , and that it: were of a dan- 
gerous preparative and conſequence,to ſuftain this or the like Acions,to prove 
Tenors of Bonds,or Back-bonds,for payment of Sums of Money 3 & might di» 
ſturb greatly the Liedges,8 tended to a dangerous example,feing itisthe uni- 
yerſal caſe of the whole Nation,$ inviolable Cuſtom,that when Parties payes 
Sums owing by Bond,only todeſtroy theBond,& there is no otherRecord there- 
ofmade z and it were great iniquity in ſuch caſes. {the Queſtion Libelled not 
being of a different nature) toadmit Partiesto prove the Tenor of ſuch Bonds, 
and (o to reſtore the ſame againſt the Debitor ; eſpecially in this caſe, where 
pate no Adminicle in Writ extant to ſuſtain this Aion. And the Purſuer 

eplying,that be offered to prove, that the L, of Bawff was before Debitor to 
Alexander Forbes in the likeSum,for payment whereot he beingCharged, theL3 
Fawff dealt with the Lo. Frendraught, to borrow that Sum, and which he did; 
and became principally bound,as is Libelled ( the Lord Frendravght ing of 
before under Oath not tp be Caution for any perſon) wheteby he was moved to 
be' principal Debitor, at which time the Back-bond)Libelled was made to him. 
Likeas be thereafter having payed the Sum to wy Forbes, Alexander For- 

te; made the Laird Bawff Alligney to the Bond firſt made by 3emff and the 
theriff of Cromertie, for ſatisfation whereof/ Frendraught became Debitor, as 
lads; upon which Aſſignation the Leng of on rogeymred yaymnaes of a 
great. part of the. Sum from Cromartie his Con-Cantioner ; all which he offered 


to prove by the Laird Bamffs-own Oath, in fortification of his Summons, the. 
Tenor whereof, viz, of the Back.bond, he offered to prove by the Witneſſes 
edged ©0 be ſufficient Adminicles, The 

or 


alert, and Writer, and theſe be Al 
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Lords,although they Found that it was of dangerous conſequence toſuſtain ſuch 
AQions, for proving the Tetor of the Bonds for Sums of Money,and that they 
would not regularly allow the ſame, but upon neceſſar and good confideraty. 
ons, which might have moved them; yer in this caſe the Lords ſaſtained this 
Aion, inreſpe& of the Reply, and Circumſtances therein contained , which 
they Found Relevantzto be proven by the Defenders Oath , and als ſufficient 
as any other Adminiclein Law required to concur in an Action, for proving 
the Tenor; for albeit there muſt be Libelled Adminicles, in proving of Tenors 
of real Rights, ſuch as Charters, &c, yet to prove the Tenor of a Bond for a 
Sum of Money, there is no likelihood that there can be any other Adminicle in 
Writ: And inthiscaſe the Circumſtances contained in the Reply wereſuſtain- 
ed, as ſufficient to be proven by the Parties Oath, as ſaid is. AQor, Advocatus 
8& Howat. Alter. Nicolſon, Baird & Gibſon. Gibſon Clerk. 


' Gaiydirer contra Chalmers, Eodem die. | 

Mquhile Wiliam Gairdner being adebted to Chalmers in the Sum of 6c 
merks by bis Bond,whereupon John Gairdner being Decerned as lawful. 

ly Charged topayg&*c. and being Charged, and for obedience thereof having 
givena new Bond to the Creditor, upon which he being Charged, he Suſpends, 
and Intented ReduRiion upon this Reaſon, viz. his Minority when he Subſcrib- 
ed the laſt Bond : Whereto it being Anſwered by the Charger, that he could 
neither Suſpend nor Keduce upon that Reaſon of Minority, ſeing the time when 
he Subſcribed the Bond he was a Nottar, which being a Publick Charge, pre. 
ſames Majority; and in'fortification thereof, he offered to prove chat fince he 
was Major,he payed Annualrent for this ſame Sum to theCharger. Thir Excey: 
tions conjunFim were Found Relevant, and the payment was Found probable 


by Witneſles , albeit the Suſpender and Redncer Alledged, that it was only 


probable by Writ, or Oathof Party, teriding to make a null Bond good, whi 
was alike, as if he were to prove the Debt by Witneſſes z which the Lords Re. 
pelled,and Found the ſame probable by Witneſſes, as faid is,it being conjoyned; 
that the Bond was made by a Nottar.” Ator. G3bſor.' Alter. Heriof. | 
E. Qweensberry contra the L. Torthorwold, July 20. 1636. 
He L. Torthorwold, being Sumtnoned to infiſtina ReduRion oFthe Right 
of Torthorwold, moved at his inſtance againſt the Earl ; after Proteſtati- 
on, as uſe is in ſuch Caſes , and a Term being Afigned to the L. Torthorwold, 
Ccmpearing then by his Procurator to inſiſt, with Certification, At the day 
whereof Aſſigned by the A; the Procurators declared that they would not 
Compear, and it being queſtioned, it the Certification of the Summons ſhould 
be granted againſt him, as compearing; or as abſent, in-reſpe& of his Procura- 
tors Declaration, that he would be-abſent ; and who Alledged, that he mipht 
be lawfully abſent, ficklike as in Improbations, after Terms Aﬀagr'd to Defen- 
ders Compearing, and taking days to produce, they might theteafter, never: 
theleſs of their Compearance to take days to produce, lawfully be abſent, and 
It is permitted to them in form, to- paſs from their Compearance, ſo ought the 
like in this caſe. The Lords Found,that after Proteſtation granted in the Prin- 
cipal Cauſe, and after Citation by an ordinary Aion, by two Summons to 
inſiſt, and after aTerm given and taken by the Party,then Compearing to infiſt, 
he could . not thereafter paſs from his Compearance, and be abfent 5 But the 
Lords Found, that the Certificationought to be granted againſt him, as Com- 
pearing, and Decerned-ſo againſt him, he having taken aday to purſue his 
own Action, and notdoing the ſame, being his own Purſuit :- And the £vrds 
were of the mind,that although ſuch Certifications were granted in abſence,yet. 
that: ſuch Sentences and Certifications ſhould be Irreduceable. Attor. Advocatut 
& Nicolſon, Alter, Start: & Johnſton, Scot Cletki- _ * iPreif 
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T be Deciſions of the Lords of Seſſion; 1636. 8g 
Greir of Barrarge contra L, Clocburn,; ly 22,1636: | 
Ertain Lands being.Adjudged to a Creditor, whereupon, the L. Clocbarr,, 
who-was Superior to the Lands Adjudged, being Charged'to receive 
Creditor in the Vaſlals place, who Suſpending,that he ought not to do it,w 
he got a years Duty payed hin), according to the Order kept in Compriſitips, 
ſeing Adjudications areof the ſame nature, and inevery thing alike and equal, 
jn ſo far as concerns theSuperiors.receiving and changing of his Valſals TheLord: 
Found the Letters orderlyproceeded, notwithſtanding of theReafon,S that they 
e0uld not-compel the,Creditor to Pay a yearsDuty to theSuperior,as is uſed in 
.Compriſings;For albeit Jn: way be alike & the ſame Reaſon for Adjudicatiohs 
in this caſe,as for Compritings, yet ſeipg there are expreſs Laws andARs of Pat- 
latent for Compriſings, which are not. for Adjudications, the Lords Found, 
that they could not extend the AQs, which made only mention of Compriſing, 
that the Superior ſhould have a years, Duty, for Entry of the Compriſer, and 
doth not niake any ſuch. mention of Adjudications : It being alſo clear, thatthe 
-A& whick/makes mention. of Adjudications, is Cone in the fame Parliame 
wherein the A& of Comprifing was done,v7s. the one the ſixth AF,8& the other 
the ſeventh4&; Par.1621,And that the ſaid AZ of Adjudication inſundry parts 
bas Relation'to the preceeding immediat AQ of Comprifings, and makes them 
./alike in ſundry other points, and bas no Ordinancein this Point 3 and the Lords 
thought, that their Power reached not ſafely to them to make any new Law; 
-where there was no. PraQique thereangnt before 3 but the Lords Ordained the 
Parties totravel, to (ee if they could agree amongſt themſelves, for a Compoſi- 
tion to be payed: which may appear very Conſiderable, ſeing the Superior 
,ought not.to be compelled to change his Vaſſal, not being ſatisfied therefore; nd 
- hore than hecan be Compelled to receive aStranger, or a Singular. Succeftor, 
upon his Vaſlals Reſignation unſatisfied; otherways the Creditor, and the Vaſſal 
Debiror,may ever collude to the Superiors prejudice, Actor. HMaxwel. Alter; 
Cunninghame: » Vid, January 20. 1637. betwixt the ſame Parties. 
L:; Ramornay contra Law, Eodemv die. | _ 
He young Laird of Rawornay being Married upon the Biſhop of Glaſgows 
- | Daughter, and hedying without Bairns, his Brother ſucceeding to his 
Fie, Purſues his Father, and the Brothers Relig, who had all the Liferent of 
the whole Lands, for a Modificatiqn 3 And the Reli& Alledging, that no part 
could come off her, for Modification, becauſe ſhe having payed a competent To- 
\'cher of 8000 merks, for her Liferent of Ten Chalders Victual,granted toher in 
»|Conjun&-fee, and Contracted to her by the Purſuers Father, by ber Contra& 
of Marriage, which the faid Purſuers. Father is obliged to warrand to her, and 
the Purſuer being bred up with a Writer, and now a Man of Perfect Age; he 
ought to do for himſelf, at the leaſt he ought to ſeek his Father, who in nature 
+  bound'for Aliment to his Son. The Lords, in reſpeR of the Alledgance, affoil- 
- Zied the Relitz and Found no Modification ought tobe granted, of her Part of 
the Lands Liferented by her, for which they Found, Tha: the Ads of Parlia- 
avert, which were the grounds of this Purſuit, could be no Warrand eo ſuſtain 
this Aion againſt hers And astothe Father, albeit the Father by the Law of 
nature is obliged to nouriſh his Son quoad Alimertum, yet they Found, that this 
| H& of Parliament could not be any ground to maintain this Aion againſt the 
«Father, tocompel him to pay any thing out of that Part of his Liferent Lands, 
far his Sons Intertainment,except that he might ſhew ſome other Reaſon to In. 
»tuce it, -asthat the Father had kythed ſome un-natural and Inhumane deal- 
"Ing to the Son, and had refuſed him his Ordinary Maintainance. AQtor. 
:\Mlter, Murray, Yid. July 7+ 1629. Hamilton of Blair. Feb, 12, 1635. Hep= 
\'barn. Feb,'21, 1636, Sibbald, 9 | 
mn | L1111 2 King 
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King contra Dowglas, Eodem die. 
\Ne Janet Donglas Relict of James King, being Life-enter of 1111 Sum, 

whereof herSon hadtheRight of Fee, which Jet Diſpones i++ '11r (aid Son 
the Liferent thereof, and at the very time of the Diipoſition, tle ſame dy bee 
fore the Tame-Writer, and Witneſſes, receives a Bond from lier Sun, by the 
which he obliges him to relieve his Mother of her Huſbands, his Fathers whole 
Debts; and it he did not, that he ſhould Repone her to her own place againſt 
that Diſpoſition, and in that Caſe, declares her Diſpoſition to be void: after 
which the faid Son makesJanet K ing his Siſter Afigney to a part of the ſaid Sum, 
who purſuing the Debitor therefore, the ſaid Mother Compeared , and Alledg. 
ed, that ſhe ought to have her Liferent, the Sum being provided to her dur. 
ing her Lifetime; and the Daughter opponing the foreſaid Diſpoſition of hee 
Lifzrent to her Son, and the Mother Duplying upon the ſaid Bond granted by 
her Son, done at theſame time, as ſaid is, which being padJum incontinenti ad. 
jedum muſt be of Force, asif it had been inſert in the Body of the Diſpofiti- 
on 3 Likeas ſhe has ARion of Declzrator Intented upon the Back-Bond, and her 
ſaid Son knowing, that he has Failzied in the condition of the Back-Bond, 
has Reponed herzand the Daughter Anſwering, that the Bond could not work 
. againſt Ns who was a SingularSuccefſor,and ſaw aDiſpoſition pure and (imple, 
' not affeted with any ſuch condition, as the Back-Bond bears 3 And for the 
Declarator, it is Poſterior tothe Right made by her Brother to her, and fick- 
like the Repoſition is Poſterior. The Lords Found the Purſuers Summonz, 
and the Anſwers in Fortification thereof Relevant, and Kepelled the Alledy: 
ance proponed upon the Back-Bond, which albeit done at the time of the Di 
poſition, they Found, could not prejudge this Purſuer, who is a Singular Suc. 
ceſſor 3 but only ſhould work againſt theGranters ſelf,and the Action and Re. 
poſition being after the Right made to the Purſuer, and Intimation theres, 
were rejeRed, ſeing the Condition expreſt in the Back-Bond, was not inſertin 
the Diſpoſition im corpore primi Juris.. Attor, Alter. Heriot, Yid, $6, 
I5. 1637, Eander., 

Corſer contra Durie, Eodeme die, 

()< Robert Corſer in Dyſert purſues',Andrew Durie, as gerens ſe pro Hertde 

to his umquhile Father William Dury of: Newton , for payment of ſome 
Money adebted by hisFather to himzwherein it being qualified, that theſaidDe- 
fender had behaved himſelf asHeir by this qualification, viz. That his ſaid F4- 
ther had Setthe Lands of Newton, Stock and Teinds for five years toa Tennent, 
whereof there being diverſe years yet to'run, the time of his Fathers deceae, 
he Intrometted with the faid Tack Duty, after his ſaid Fathers deceaſe, by him- 
{elf and his Tutor, which makes him Heir: and the Defender Excepting)that his 
ſaid Father was never Infeftin the Lands,neither was he ever Tack{-man of the 
Teinds, and no ſuch Right ever was, nor can be ſhown; but by the contrair, 
Whatever latromiſſhon he had after his Fathers deceaſe, either with the Duties 
of the Lands, or with the Teinds, the ſame was not by vertue of any Right, 
either Heretable, or of a Tack in his Fathers Perſon, which never was; nor by 
vertue ofthat Alledged Tack Set by his Father, which he never acknowledged, 
but that the ſame was as Appearand Heir to his Goodame, who gied Here» 
tably Infeft in the Lands, and no other Infeft fincezand as to the Teinds he med- 
led alſo with them, as AppearandHeir to His Goodfir, who was Tack{:man, 
without any _ had by him to his Fathers Poſſeſſion. The Lords Found 
thisTxception Relevant, to purge that Member foreſaid of the Summons, that 
hecould riot be conveened, as behaving himſelf as Heir to his Father, it never 
being offered to be proven, that his umquhile Father had any Right; andthe 
Entry tothat Poſſeſhon, which fubſiſted in his Fathers Perſon the HE his 
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ther, was notſuftained tomake him as Heir, lyable'to his Fathers Debes, forthe 
Reaſon foreſaid, Aftor. Advocatae. Alter. Nicolſon & Dunlop, Gibſon CletK; 
Fid, December 19. 1638. betwixt theſe Parties. © Q 
' $tnart contra Gedd, November 16. 1636. 196-24 23 

Ne William Stxert having AQtion againſt one Gedd Skipper itn Burwh- 
() Iſland, and Edward Little, Cuſtomer in Zdinburgh, before the Admiral 
Deputs in Leith,for delivery to him of a Trunk, with certain Abalziements be- 
ing therein, which he received from in London in the Purſuers name; to 
be brought home,bcdelivered to himzin.which Court th: DefenderGedd having 
found Caution, not only Fudicio f/f: but Judicatum ſolvi, whictr Cauſe 
Advocat to theEords,and being agitat after Advacation, and Diſput before the 
Kords, it was queſtioned by the Defender, that in reſpeR of the Advocan- 
on, his Caution found in the Admiral Court ſhould be freed. And the Purftier 
Anſwering in the contrair, that ſeing Caution was found in that Court to hjr 
Fudicatum ſolvi, it was no Reaſon to louſe his Cautioner by the Advocation, 
ſeing the Advocation isnot raiſed, not granted upon any Reaſon of Incompe- 
tency of Judgment, as that the Admiral was not proper Judge to the Parties, 
or that the matter controyerted was not a Subje falling within his JariſdjRidp, 
or that the Admiral had done any wrong tothe Parties in that Proceſs, or tip 
any ſuch Reaſons, which might be Declimetoria fori, or exeem the Parties as not 
lyable to that Court, quo caſs if it had been ſo,with more probability migtit the 
Cautioner in this Judgment before the Zordi be Found to be freed; but Ye Ad- 
vocation being upon no ſuch Ground, no 'Reaſoni the Cautioner ſhould” be 
Found freed. The Lords in reſpeR of the Purſuers Anſwer, which they acknog- 
ledged to be Good and Relevant, and that the Cautioner Found before the Ad- 


'miral was per expreſſum Bound, and bore Judicatum ſolvi, and that thereafter 


the Lords had tryed, and Found, having called Mr, you Robertſon before them, 
who was Admiral Deput, by whoſe Declaration, they Found it. has been rhe 
conſtant cuſtom of the Admiral Court to take fuch Caution hot only de Fudis 
cio iti, but alſo Judicatum ſolvi, and which cuſtom the Lords thought not un- 
reaſonable, nor unjuſt, in reſpeRt Matters handled in that Court, are frequent- 
ly either betwixt Strangers, or Skippers, or mean Seafaring men and Paſſengers, 
or ſuch others, who if they were not urged to find ſuch Caution,might & uſually 
ſo do go outof the Countrey, and ſometime never return, or after a long ſpace 
ſome may retutn, whereby Purſuers are fruſtrat of the Juſt effe&s of their Pur- 
ſuits, if ſuch Caution were not taken ; Therefore the Lords Found, that the 
Cautioner ought not tobe louſed by the Advocation, butDeclared that he re- 
mained (Hill Cautioner : but in other matters, where Caution is found, in o- 
ther inferior Courts, than the Admirals, as before the Baillies of Burghs, 
or ſuchlike, the Lords Found they would take it to their conſideration, - as the 
like queſtion occurred, if the Caution ſhould be loaſed after 4dyocation, or 
not,quo caſs if the Cautioner was only de Judicio fits; he might be looſed jy 
ifit was alſoJudicatum ſolvi v3 ſupra, if it was Advocat for Incompetency of the 
prior Judge, the Caution might be found free, otherwiſe to ſtand, In this Pro- 
ceſs, it was alſo queſtioned, if the Purfuers Claim ſhould be fuftained in that 
Part, where it bore the quantity of the Clothes put in the forefgid lockedCheſt, 
was offered to be liquidat by the PEEL one Oath, as the Purſuer Alledged. 
| 3 | Was 
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FIEns contra Weyms, ( ER I4., 2637, 

Ne Mr. David Coprtje Miniſter, to.whom, .umquhile Mr, 3 Weyms of 
; Lothaker, was adebted 1000 merks, Purſuing * ©" 
ime, asf No obj .Titulo Incrativo poiF « cnt 
| and fo a ang bim to be Suc producing a Seahn of 
oth, rocceding upon his Fathers Reſignation. Jad the De- 
edging, thathe could not be found Succeſſor by that Seafin, becauſe 

was granted to him for fatisfying of a Contratt of Marriage ,made be. 
* Defeuder and his Spouſe,, and the Defenders Father, and Royala 
ns to bis ſaid Srouſe, on the one and other Parts; by the which 
= lt was appointed, that the Sum of 8000 merks ContraQed to be pa 
d:to Ton in-T ocher, ſhould be payed to Mr. Jawes Weyms Commiſiar of 'S. 
VE for louſing from him of , the Lands of Lothaker , contained D; 


— he was Alledged to be Succeſſor to bis Father, as ai 
= Lands were Impignorat by his Father to the ſaid Mr, James, Red 
upon the ſaid Sur; and which T ocher being payed accordingly to the 
ameg, and he Renouncing the Lands, Defender being thereafter 
ft therqzn, albeit the Infeftment proceeded upon his Fathers Reſignari 
: 6x Howing m a Cauſe onerous, he cannot be thereby Fourld to be Succe 
yon oh And the Purſuer Re eplying g that the Defend 
beiog wy in the aids Lands n his Fathers Reſignation, muſt be found 
cellor, and cannot Defend himſelf with Mr. James Weyms Wodfet; ſein Y 
this Infefrment lowing upon Reſignation, he acquired more than the W 
viz. Both the Superiority, and the Right of Reverfion, the Lands being 
worth than the  Wodd, ſet; and he, by the Right produced, acquiring borkihe 
* Conjun@-hie tohis Wife, and the Heretable Right of Propriety, to himſelfand 
\ bis.:eirsand the Defender Duply ing,that he reſtriged his Right only to the 
Wodſet, which was before competent to Mr. James + -myaury which is now 
acquired by the Defender, for the onerous Cauſe, as ſaid is; and he Renounces 
.all other Right, which he may claim any wayes by that Infeftment, or any other 
© manner of way, to the faids Lands, except the ſaid Wodler, which he iscontent 
ſhould be Redeemable from him, by any of his Fathers Creditors, by payment 
of that Sumz And further, Mr. David Prywyoſe, in name of Ronal 16 Murray, 
Father to the Defenders Spouſe Combeared, and Alledged, that ſeing by the 
Conre of Marriage, the faids Lands were provided to her in-Con &-bie, 
and that for the payrorne of the Tocher. Good, which was payed, asfaid s, of 
no Reaſon ought ſhe to be prejudged of that Benefit of her ContraR of Marti» 
age, neither ought his Son in Law tobe found Succeſſor to his Father thereby, 
.and burdened with the heavy and ur-ſup male Burden of his Fathers Debr, 
by thatlnfeftment;the preoperative whereof was very dan toElnde thereby 
itions of Contradts of Marria rriage, ſpect . ſpecially ſeing the efender, who is te 
Minor yrebs integris Renounces all Benefit by the nl pare Fe 
Gid Wallis 8 as ſaid i bay"; which he bas acquired ex cavſs waxiae owero 
Lords in | the foreſaid Exception, and Duply 
. Found Wha ay yg uy that the ſaid Infeftment made” 
to be holden as Succeſlor to bis Father, in reſpeR that the 
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T he Decifrons of the Lords of Sefion, 1677; 823 
ed theInfeftment to the ſaid Wodlſet,and that he had not made any otherBenefit 
thereby, but ryebus integris Renounced all further Benefit thereof, and.was.con- 
tent, that the Lands ſhould be Redeemable from him, and alſo from his Wife; 
by theCreditors upon payment of 8000 merks,and which being payed,and the 
fame ſecured to his Wife during her Lifetime, the Lords Found to be equivalent 
to that Part of the Contra, whereby ſhe, was appointed tobe provided to her 
Liferent of the ſaids Lands;and Found,that the Proviſion to her of the ſaid Life. 
rent of 8000 merks,to bein ſatisfaRion thereof to her pro tanto,and that ſhe be- 
iog ſecured of her Liferent of the ſaid Sum, that ſhe and her Huſband ought to 
grant the Lands lawfully Redeemed, and ſhould Renounce all Right ſhe or he 
could pretend thereto; and ſothe Defender was not found Succeſſor by the ſaid 
Infeftment, although it bore more. nor the Wodſet,. and that the Heretable 
Right of the Lands, whereto he was' Provided by that Sexfin, was far more 
worth than the Sumof the Wodſet, . Actor. Gilmor & Craig. Alter. Stwart, & 
Primroſe. Gibſon Clerk. Yid. March 23. 1636, and Feb. 23. 1637, L, Kinnas 
ber, Feb. 28. 1637. Weyms contra his Creditors. - 


| E, Hume contra La, Hume and others, Fanuary 18, 1637, ._ 
N a Redu&ion of Bonds particularly made by the umquhile E, Hame to the 
Lady his Mother and other Defenders,as being done i» leo egritudinis; in 
the which Aion there was ageneral Clauſe, for ProduRion of all and whatſo- 
ever other Bonds made to them in thattime, beſide the particular Bonds libel- 
led, which were produced, ſpecially called for z and Certification being ſoughg 
againſt che ſaids other Bonds upon the ſaid general Clauſe, defiring the ſame to 
be Reduced for not Prodution, The Lords Found, that they would not Reduce 
for Non- produQtion upon this general Clauſe, inreſpe& ſuch general Clauſes are 
not Suftained in Actions of ReduRion,albeit they be uſually Suſtained in Impro- 
jons, and the Lords declared, that they would not break the ordinary Forms 
_—_ ARor, Nicolſon & Craig, Alter, Advacatus & Stwart, Gibſon Clerks Vid, 
22 Dec. 1634, of oo 
Y: . - Wolf contra Scot, Bodem die, | -:, :: 
Ne Wolf Reli& of, umquhile -  , . Scer: Chamberlain. of 7nyerweik 
() having Purſued one Scor, Brother to her ſaid umquhile Husband, as law- 
fully charged to enter Heir to him,to imploy to her in Literent the Sum of 2500 
merks, cotitained in her Contra of Matriage,and which her (aid umquhile HuſG 
band was obliged to do inthe ſaid Contract ; for therein her Father was obliged 
to pay t6 her ſaid umquhile Husband 1000 pounds in name of Tocher, wherets 
her Husband obliged him and his Heirs to. add 2000 tnerks,making in the whole 
3500 merks,, and to imploy the ſaine to: himſelf and her, and the longeſt liver 
of ther two in Liferent, And the Defender Alledging,that heeould not imploy 
thar 1000 pounds conditioned in Tocher; except that the ſame were exhibited 
and payed to him, that therewith he might imploy alſo both the ſaid Sums; and 
the 2000 merks, wheretohe was obliged befideit 5 And the other Anſwering? 
Wt the Relit was not: obliged topay that Sum, and if the Sum be not payed, 
e ought not- to be poſtponed thereby, for the Defender or the Defunds ſelf 
might have ſonght it, and-if they have not done ic, -it were no reaſon therefore 
that ſhe ſhould want the benefite of the ſaid Contra& :/ And it being further Al- 
ledged, tharthis Cotta, which isthe-ground of the Purſuit, is.bur an imper- 
{e& Minot, ahd wants the Date, and defignsnotthe Writer, therefore until it be 
excended, it ought not to,produce Attion. The Lords Repelled both-the Alled- 
gances, itireſpe& the Party-had the perſofi.obliged ropay the Sum-by the Cons 
k3& extant to Purſue: therefore, ang+.it he did- not, the ſame; the Purſuer, 
who waznot obliged to pay the Sum,ought not to be prejudged oy 6 + 
_- is EII114 lpperceded 


g24 The Deciſions of the Lords of Seſſion, 1637. 
ſuperceded the Executionupon this Sentence till 7hirſunday, that the Defen« 
der might uſe his diligence,to recover the Sum from the Party obliged in payment 
thereot : and if he ſhould never recover it, They Found that the Defender was 
not the leſs obliged, to imploy the like Sum to this Reli, he being obliged there. 
to by his Contra®, and the Party being reſponſable, who was obliged to pay at 
the Term of payment appointed thereto - And the ſecond Alledgance was Re. 
pelled, becauſe it was a Minit of aContraR of Marriage to have been perfeRted, 
whereupon Marriage bad followed thereafter, and that the Purſuer condeſcended 
the ſaid Minut was theHand-writ of her deceaſtHusband, Actor, Nicolſon &Craig, 
A'ter, Advocatus, ar (oy & Gilmor, GibJon Clerk. The like done bewixt 
Malcolm Crawfurd and L. Mardiſtoun, 


Robertſon contra Seton, Fanuary 19: 1637, 

| Homis Robertſon and Fanet Seton contracting Marriage together, in their 

| Contra Seton Father to his future Spouſe,is obliged to pay to Robertſoy 
the ſuture Husband in name of Tocher 2000 merks at the Term appointed, to 
be imployed as tollows,and the Husband is obliged to imploy the ſame and other 
4000 merks therewith of his own, #9 htmfelf and his ſaid future Sponſe in Lifes 
rent, and to the Heirs to be begotten betwixt them Heretably, which failzici 
to the Husbands Heirs whatſoever , the Husband dying withone Bairns,his Bros 
ther is Served Heir to him, and Charges the Father,who was obliged to pay the 
2000 merks in Tocher asfaid is to Him as Heir, Alledging the Sum was only due 
to the Heir in reſpect of the ſaid Deſtination, wherenpon the Father of the Re. 
liet Suſpending,as being diftreſt tor that Sum by the Heir on the one part, and 
by the Executor of the deceaſt Brother on the ocher part, Claiming the ſame s 
a Movable Snm,and ſo pertaining to the Executot g 2nd it OE EY 
the Executor,and the Heir and the Executor contending therefore, The Zord 
Found, that feing this Sum was iared by the Contract to be payed for thit 
end,to be imployed,and that theCreditor, viz, theSon inLaw,to whom it ſhould 
have been payed, was obliged to imploy the ſame od vt whereby both Pit 
ties had agreed upon thisDeſtination of Imploymetit of this particularSum 3» bu 
iIndivideo, viz,of the 2000 merks obliged to be payed in Tocher,theretore that 
the Sum did pertain ro the Heir of the deceaſt Husband, and not to his Executog 
and that albeit the Executor had recovered the ſame from the Father in Law,s 
a Movable Sum quoad Debiterem, which his Executors might have been lyable 
to. have payed, it himſelf were dead, yet the Executorsof the Ctedicor would 
ever have been ſubject to-repay the ſame to the Heir as due to him, and co whom 
the Fee thereof pertained after the death of the Relict,who had the Right of the 
Liferent thereot,conftorm to the Contract foreſaidy and becauſe the Heir wontd 
be ſubject to pay Annualrenr for this Sum to the Relict,of all Terms figce her 
Husbands deceaſe; The Lords Found, that the Father of the Zelict who was Ds 
biror of the Tocher, albeit he was not oblig'd to pay: Annualrent by the Con- 
tract, and albeit he was not;nor could not be charged to pay Annualrenc; and 
notwithſtanding that he was never interpelled for payment, uaril lacely fince 
Martinmaſ{ laſt by the Heit of theDefunce,there being two other. Tetms to ran 
ſince che Term ot payment and fince'the Husbands deceaſe, whereby ſhemight 
ſcek payment from the Heir ot rhe Annualrent of thefe Terms, The Z#ds Found 
that albeit che Father was tiot obliged in Annnalrent as faid is,yer feing he retain- 
ed the Money after. the Term all this time in his own hand, chat 'he oughe 
ro pay as much 'Expeaſfes to his Heiz,who is lyable in the Annualrent to the 
Reli&,contortty tot 4&,as effeirs ro the quantity of che ſaidAnnnalrent 
for the (aids Terms, aecording to the Lords modification,which they modiffed 
to 100 pounds for rhe ſamen, being three Term of all, for which the a0 
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Decerned, Aﬀor, Mowat, the Heir by the Kings Advocat, and 6i/wer,the Ext 
cutor Per Nicolſon, Hay Clerk, 


Grier of Bararge contra I, Clorburn, Fanuay 20, 1637, ”Y 
Can of Bararge havingCharged the Laird of Closburn toreceive him in the 
Lands of upon 2 Sentence of Adjudication againſt his Debitor vie, 
the Chargers own. Brother, who Held the ſaids Lands ot Closbury,as his Supe» 
rior And the Supetior Syſpending, that he ought to have a years Duty, as in 
Comprylings. The LordsFound theLetters orderly proceeded, withont reſpe& to 
this Reaſon, for they Found that the AQ of Parliament, which was a Warrand 
to the Superiar to take a. years Duty from the Compryſer, before he could be 
compelled to Enter him, could not be extended to Adjudication, in reſpe& of 
the A& of Parliament, which is the ground of Adjudication, and which is ſub- 
jayned ta the AR avent Compryſings immediatly , done bath in one Patlia= 
ment 1621. bears na fuch Warrand, andthe Zords could not inlarge the AR 
without a Warrand, albeit, they Found there was alike reaſon of equity for the 
Adjudication as for Compryfings, and May the Shpoge was alike prejudged in 
the one, as in the other, by the change of his Vaſſal againſt his will which the 
Superior Alledged that by no Law or Reaſon he ought todo againſt his own 
*will, without ſatisfaRion cherefore, which the Lords could not regard, for the 
Reaſon foreſaid, viz, that there was no Act to warrand the ſame. Actor, Max. 
vel. Alter, $c8t Clerk, Yid, Fune 21, 1656, betwixt the ſame parties, 
Feitch contra Horsburgh, Tanuary 31, 1637, Wn” 377 
Y a Contract betwixt one Horgbargh and the Relict of Yeitch of Dawick,the 
B Lands of were fet to her in Tack,for the Duty therein contained, for 
the payment of the which Duty, ſhe being Conveened far payment of divers 
poſſeſt by her, and the ſaid Contrace being Subſcribed by two Norcars for 
Garin prodnced for the ground of the Purſuic, She Alledged the Contract to 
be nu!), and nat'to\ be obligator 2gainſt her, ſeiog it bears 0nly to be Subſcribed by 
10 Nottars, before four Witneſſes, whichaltbough ic be Iawfulby Act of Parlia» 
ment, where the Party,cannot Write, yet ought nat to be authorized in this 
cafe, where the Party can Write her (el{,as ſhe can dq, and as ever has been in uſe 
to be done by her in all matters, which had neceſſity of her Subſcription, for ſhe 
wasvery $kill'd in Writing, and ſhe Alledged that it was a preparative of an evil 
example, ro bind ber by the Need of Notrats,who might wrong her againſt her 
wa will, &to owit theRight and gtdigaryMeans,which was by her own proper 
hand Writ. and Subſcription, The Zords Repelled the Alledgance,and Suſtain- 
ed the ContraQsfor it might be thar the Party, although ſhe could Write, might 
have affirmed to the Nottars,that ſhe contd not Write, 6r might poſſibly be ac 
that time in ſam<Diſtemper orSicknefs or might have had ſome impediment in 
her hand, which juſtly might have hindred her felf ro Subſcribe, or fome ſuch 6- 
ther caſual accident, which letted her theri ro Write, So that the Lords Found, 
the Subſcribing of a Writ by 2 Party,by two Nottars,beforefour Witneſſes, al- 
beit far aParty who cauld Writ, was nat 4 $roned to take away theContra&, the 
Game being truly done by theNottars, theWrit never beingquarrelled by thePar- 
ty Git,nor denyed by her; And the Zards Found it not neceffary, that the 
Farkuer zuldbe wged to refer to the Defenders Oath, that ſhe gave Command 
to the Notrarsto Subſcribe the Contra@ for her,it not being impunged by her 
upon that ground, 25 ſaid is, nor to alledge, or ptove any of the impediments 
foreſaids, which might excuſe her nor Subfcriprion. Aor, Burnet & 
Alter. Craig. Gibſon Clerk, RIOY , 
| Hama contra Hepharn, February 14, 1637. . 
N a Donble Poyndiog, umquhile George Hume and Margeret Hepbars his 
Spouſe, Sets a Tack of the Landsof to his Tennent, for pay- 
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ment of certain Bolls of Vieual yearly, during the years of the Tack, which 
Tack being Set by the Husband with- conſent of his Wife, and Subſcribed b 
her,albeit the had no Right to the Lands,neither then nor thereaſter,the Tack(- 
man is obliged to pay the Duty yearly,during the years ofthe Tack,to the long- 
e#t liver of them two, and thereafter ro theirHeirs and Afigneys;TheHusband dy - 
ing before the expyring of the years of the Tack, and this Duty being there- 


after ina Double-poynding queſtioned, if it pertained ro the Wite after her Hul- ' 
the words of the Tack, ' 


bands Deceaſe, in reſpe& of the Conception foreſaid of 
or to the Son of the Marriage, Heir co his Father, who Alledged the ſame ro be 
due to him, and not to his Mother: for albeit ſhe had Stbſcribed the Tack;and* 
that the Duty was obliged to be payed to the Husband and her, and the long» 
eſt liver of them two,during the ſpace of the Tack,and thereafter to their Heirs, 

yet that Conception ought not to prejudge him, ſeing ſhe had never Right to' 
the Landsz Aad albeit ſhe had Subſcribed that Tack, yer that ought nor tobe: 
reſpe&ed, ſeing the ignorance of Tennents, who are in Cuſtom uſually to rake' 
the Wites Conſent go ſuch Tacksof Lands Ser by thelr Husbands,for the Ten- 

nents either Security or Ignorance, who will not ContraR otherwayes,onght not 

to prejudge the Heirz and that Conception to pay to the longeſt liyer of them 
two, cannot give her Right, who otherwayes had no Right to the Lands, and 

ought to be underſtood only to be theaned, and to have effe&,rhat it ſhould be 
payed ro them,during their literimes together, ſpecially ſeing the Reli& his Mo- 
ther is ſufficiently and well provided to a Liferent of 1700 merks,attour and 


befide this Tack-duty controverted. The Lords not the leſs preterred the Re- 


li&,in reſpectof theConceptionof theTack, whereby the Duty was ordained : 
be payedto her Husband and heryeatly,during the ſpace of the Tack;andtot 
longeſt liver of them; For the Tords Fonndgthat the Chuſe ſhould worke ſomes 
thing,& it could worke nothing, if it ſhould receive the: Conſtrudtion alledged by 
the Son, vis. that it ſhould beunderſtood only duritigtheir litetimes togetherg 
for as the Husband n endarn. appointed the Tack-duty to have been payed t9 
a ſtranger, ſo he might have agreed, that'it ſhould be payed to his Wife;and fo the 
Reli&t was preferred, notwithſtanding of her Proviſion! belide che Tack-duty; 
The Relic per Mowat. Craip tor the Son, Gibſon Clerk. Yid, Nov, 28. 1635, 
L, Moriſtoun, February 18, 1637, Mungal: March 15, 1639.Hamilton, 


Lawder. contra Goodyife of White-kirk, February 15, 1637, 
des Howie having made the Googwife of hite- kirk Afſigney to the Suh 
of 300 merks,which he had upon a Tenement of Land in Northberwick, 

raining to-Fohn Lawder,which Tenement the ſaid Fobs Lawder thereafter Diſs 
pones to Fohn Hepburn of Eeſt-Craig,whouſes Redemprion, and Confignsthe 
300 Merks, which the ſaid Fames Howie had thereupon Aﬀſigned,as faid is, to 
the Goodwife of Wh:te-kirk;the ſaid Fobn Lawder Arreſts that 300 Merks Con» 
ſigned, and Purſyes the ſame to be. made forthcoming to him, tor ſatisf4Rion of 
100 pounds, which he acclaimed, as being made Aſheney pro taxto by the ſaid 
Fames Howie ,” wherein the Goodwife claiming preference tor the whole 300 
merks,by vertue of her Aſſignation, which ſhe Alledged to be prior ro Fohn Law» 
der's Afſignation,in ſo far as Fohn Lawder's Affignation,albeit it was made up* 
on that (ame day,wherein her Affignation was, yet the ſame bore, and m 

mention in the Body thereof, that he bad 4 figned that Sum of before to her, 
and willed that ber Aſiignation ſhould be effettual for the one half, and hs Aﬀbig- 
nation for the other half of the Sum, which he could nor do, being Denuded of 
before in her Favours,and ſo confeſſed in his own Afſignation, which was as ſufft 
cient as an Intimation quoad evwm, who ſo knew the ſame's And Fobn Lavder 
Alledging, that his AGsnction ought to take effe&, albeir of the Tenor tore- 
faid, becauſe the Goodwite of Whizekirk by het Back: Bond,atthar finely 


Er cr T”9srRSs5 Tt HFHEnDoO<F ORC OTST ww FRFrOunSSFEGGMmWOO HS Vu” = =_ms oc amy waz wwe 


The Decifrons of the Lords of Seſſion, 1637; $27 
ofthe acquiring of the faid Afſignation by her,obliged her to make Compt, Ree< 
koning, and payment to the ſaid Fames Howie,at his home-coming from Lox-= 
din, whenſoever he then pleaſed:and he baving Declared his Will by this AG 
fignation,made of the halt of the Sum to him, it ought to be Found ſufficient g 
and this Will he might lawtully make, and eff<Quually,in reſpect of the Back- 
Bond, which evident'y Declared,that the Aſſignation made to her, ſhould bere-= 

Red only as Donatio mortis cauſa, which was changeable by the Maker,and 
Wn by him,as ſaid is, T he Lords preterred the firſt Aſſigney tor the whole 
Sum, in reſpe& that the Afſignation made ro her was pure and ſimple, and was 
zelated to be Lawders own Afignation, which could not theretore be miſkens 
ed by him z and the ſaid firſt 4ſſignation being ſimplex Donatio, could not be 
Reyocked by the Cedent thereatter, notwithſtanding of the Back- Bond, given 
to him by the Afſigney, which the Lords Found, made not the Aſſiznation to 
beot the nature of Donatio mortis cauſe, and which Back-Bond being of the 
Tenor, That ſhe ſhould Compt and Reckon, and pay to the Cedent ©t his Homes 
wminz from London, and that he Died before he came Home, the ſaid Back- 
Bond being Reſtricted to that one Conditiongthe ſame was Found could not re» 
ceive any turther Extention, than as ſhe had Bound her ſelt by her ſaid Back» 
Bond, ſowhat he had done before h:s Home-coming,ought not to derogat tothe 
ſaid Aſfignztion;for the conlicion of her Compting and Paying, being reterred 
to his Home-coming, and he never coming Home, that behoved to be eſteemed 
:s a Condition, that it he come not home, ſhe was not holden to Compry'or in 
Lawdies incertus proconditione eſt, & therefore ſhe was preferred in totum, Acor. 
Sibbald,, Alter, Forbes, Vid, Fuly2 1.1636» King. November 28, 1635, L, Moriſton. 
February 18, 1637, Mungal.where, a-Bond to pay a Sum to the Husband and 
Wite,and their Heirs,gave the Wite no moreRight than ſhe would have had,al- 
beir her Name,had not been iaſert cherein,and no mention made of her, or her 
Heirs «t infra hics + ,,', 

1 Mwuneal.contra Steil, February 18, 1637, 

i Fe $tcil being obliged by-his Bong to pay to umquhile Mungal,and one Steil 

his Spouſe,and to their Heirs, Sum.of Money, (this was the Tenor of theBond) 
ind it bore not, to be payed to the longeſt liver of them two, nor to the Heirs 
gotten betwixt them, nor no word of the Husbands Heirs, nor no Subſticution 
contained in the Boad, but only proporting Payment. as ſaid is,to the Husband, 
2nd his (ajd Spouſe.and their Heirs z che Husband dying without Bairns, and his 
Siſters being Confiitmed Exccurors,and Charging tor en ot this Sum, the 
Relict Compeared & Alledged, that (he ought to have her Literent of the whole 
Sum,in reſ{pet of the Tenor tore(aid of the Bond, appointing payment to be made 
to hex Husband,and her,& their Heirs, which words nuuſt worke ſomething,and 
cannot be thoughe to be unuſefully adjefted : Likeas ſhe behoved to have 
Right. to the equal halt of the principal Sum, to be Diſponed upon at her pleaſure, 
a reſpe&t by the Laws of the Countrey, the being Reli&, and there being no 
Bairns procreat betwixt herand her Husband,as Relic ſhe has Right co the half 
of that Sum, the. ſame being moyeablezand the other Partys contending, that ſe- 
Ing in the ſame Bond, the Husband had appointed another Sum, owing by the 
kme Debitor to him, to pertain after his Deceaſe to his ſaid Spouſe, and which 
ws acknowledged properly to pertain to her by her Husbands (aid Gitry there- 
fore that the ſame ought to be Found to appertain to her, for ſatisfaction of any 
(ther ot the Sums belonging to her Husband, and that thould be found to agree 
with his Intention: For the Truth was,for the price of certain Lands ſold by um- 
Junile _ Axngal the Husband to Fohn Steil, who became obliged ro pay 

eſa1d price, which extended to 2900 metrks, the ſaid Mungal took the 
laid Fohn Steil obliged to pay 900 merks thereof co his Wite , who was Siſter 
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to the ſaid Fohy, atcer his own Deceaſe, and other 900 merks he Diſponed to 
Fohn Steils ſelt, atter his own Deceale, and the reſt ot the whole Sum, viz, 
2100 merks, which was the Sum now controverted, the ſaid Fohx Steil was by the 
ſaid Bond obliged to pay it to the Husband and his Wite, and their Heirs, In 
reſpec of the which Deſtination, the Siſters of the Detune his Executors Al. 
ledged,that it appeared thereby that the Husbands intention was, that his Wife 
ſhould have no more of the whole Sum contained in the Bond, but only the goo 
metks, which he had Diſponed to her atter his own Deceaſe: The Lords Found, 
that by vertue of the Clauſe foreſaid, whereby the Debitor was obliged to pay 
to the Man and Wife, and their Heirs, the foreſaid Sum, the ReliRk could nor 
claim Right to her Literent of that Sumy but Found, that as Relict ſhe had Right 
to the halt of that 1100 meiks controverted, and that the ſaid equal halt pro. 
perly pertained to her, there being no Baizns procreat betwixt them from the 
which halt, the Zords Found, the Relict was not excluced by that Donation to 
her by her Husband of the 900 merks,contained in the ſame Bond, ſeing he had 
expreſſed no {uch intention in the Bond, to exclude her theretromyfor there was 
no ſuch Clauſe therein, that he had given it in ſatistaction of all, which ſhe might 
claim through his Deceaſe,nor any word which might ſeem to import that cons 
ſtructionz(o that ſeing ic was due to her in Law, The Zords would not Seclude 
her from the ſame,whatſo: ver theHusband did to her befide,as thatBond bore, 
Actor, Gilmore, Alter,C: aig, Hay Clerk. Vid, 15. February 1637 Lawder, Feb: 
14,1637, Hume, & March 11. 1637. This Deciſion was that day changed and 
the Relict was Found to haye no part ofthe 1100 merks queſtioned, ſeing by4 
prior Bond of the Husbands, he had ſhown once that that was his Will, © 


Muir of Annit#oun contra Calder, Februaty 22. 1637- Wa 
OhnMuir of AnniſtounPu: (ging Regiſtration of aBond Lexinſt Faves C hes 
_J ſhe who behaved her (elf asHeir to the-Granter of theBond, in ſo far as ſhe 
Served and Retoured her (elt Heir ro him, by which Retour ſhe had behaved'lt 
ſelf as Heir: And the Detender Alledging, that if the Purſuer Infiſted again 
her, as Heir Served and xetoured,ſhe was content that Sentence ſhould paſs a 
her eo nomine : But where he infiſted againſt her , as behaving her felt as 
hoc medio, (eing ſhe had Retoured herſelf Heir to him, that cannot be Folind 
lawtul,in reſpect the Purſuer will not ackrowledge the Retour to be law{ul;bit 
quarrels the ſame, and it bzing ſo quairelled, an Alledged by the Purſuer tobe 
unlawful,no reaſon that thereby ſhe ſhould be Fonnd to behave het ſelt as Heit, 
The Lords Found, in reſpeR that the Put ſuer inſiſted not againſt the Deke 
as Heir Retoured ( which he might-prove by the xetour produced ) but 
thereby he would infiſt againſt her, as behaving her ſelt as Heir, therefore-the 
Found that they would not Suſtain Proceſs againſt her es #om#ine, upoiithi 


t 
Member and Alternative, without prejudice to him to inſiſt againſt her Heir 
by the Retour produced, wherein he might proteſt, that by the ſaid Inſiſting and 
Production of the Retour, he did not approve the lawfulneſs thereof, but'thts 
he might be heard to quarrel! the ſame upon any ground of Nullity, or'other 
thing competent to him in Lawagainſt the ſame, ARor, Nicolſon, Alter, © © 
Gibſon Clerk, | HO 


Lighton contra L. Kinaber, Feb, 23.1637. SP 

Ld K inaber the Goodfir having given a Bond to one Grahame in Mos: 

roſs, to pay certain Barrels of Salmond, whereto Grahame having mad 

this Lighton Purſuer Aſhgney, who Purſuing this old L. Kinaber now. livi 


: 


and his Son as Succeſſor t:alolucrative poit (o1traFum debitum to the Granter' } | 


the Bond, who was Father tothis old Kivater, and Goodfir ed $00,00W 


fenders, for Regiſtration of the Bond: And the Defenders Alled| thacthey | 
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could not beconveened as Succeſſors, titnlolucrativo poft contraFum debitumns, in 
the Lands and Barony of Kinaber, which were the Lands whereupon the Pur- 
fuer had condeſcended thatthey had ſucceeded , becauſe by a Minut of Con- 
trat, made before the Contratting of this Debt Libelled, and by a Decreet Ar- 
bitral tollowing on the Minut, and whereupon Inhibition was Served againſt 
old Kinaber 3 and by a poſterior ContraQt, enlarged upon the ſaid Contract and 
Minute 3 and for fulfilling thereof, all which (viz. Minute, Decreet Arbitral, 
Iobibition, and Extended ContraQ) did preceed the date of this Obligati» 
on Libelled 3 In which Writs the Goodfir was obliged tolnfefr his Son, (now 
old Laird of Kinaber) in Liferent, and his Oye the other Defender in Fee in 
the ſaids Lands of Kimaber; In which Contra there is contained a Procuratory 
of Reſignation, in reſpe& of which Procuratory and Writs, all preceeding this 
Bond Libelled, and depending upon a preceeding onerous Cauſe of a Minut of 
a Contra& of Marriage, and whereupon Inhibition was Served,as faid is z Al- 
beit the Seaſin, which followedafter the ſaid Procuratory and Writs be after the 
date of the Bond Libelled; yet thereby,viz.by the poſterior Seafin,he cannot be 
foundSuccefſor titulolucrativo,the faidSeafin depending upon apreceedingCauſe, 
neceſlar and onerous, and the ſaid Seafin muſt bedrawn back ad ſuam cavſam, 
which proceeded,asfaid is. The Lords Found this Exception Relevant to purge 
that Member, whereby the Defenders were Conveened, as Succeſlors titulo lus 
crativo, and had no reſpe& to that , whereby the Purſuer Replyed, that the 
Sealin was atter his Dcbt,and conſequently that they were thereby Succeſſors z 
for nothing could Elcid the ſame but a preceeding Seafin before the Debt, 
which not being taken till after the Debt, asa Seaſin before only, would have 
par ed this Member, ſo the Seafin after the Debt muſt make him Succeffor; 
he other Rights being only perſonal, and the Writs a year before the Debt, 
and the Seafin after the Debt. And it being further Alledged, that the Coit- 
ſtitution of a Liferent by the Goodfir to his own Son, Father tothe youngLaird, 
could not make himConveenable as Succeſſor,ſeing that Right wastranſmiſſable 
by Affignation, and needed no Seafin, and conſequently ceuld not prove hit 
Succeflor, The Lords Repelled this Exception, in reſpe& by the Writs pto- 
duced by the Excipients (cIf, toinſtrud the foreſaid other Exception,the Goods 
fir had not Diſponed his Liferent to his Son that way, in manner of Afſigriati» 
op, but in a Body of a Writ, obliged himſclf ro lnfeft his Son in Liferent, and his. 
Oye in Fee of the ſaids Lands, and had Subſcribed a Procuratory of Refignati- 
on of that Tenor,whereupon Infeftment followed, as ſaid is, which Writ con- 
taining the Liferent to himſelf, and the Fee to his Son, ſo conſtitute by Jnfeft- 
ment, made the Father to be repute alſo-Succeſſor, who had commented himſelf 
wich the Liferent, baving acquired the Heretable Pee to his own Son, Oye to 
the Goodlir, Granter of the Bond, as ſaid is3 but this was Eleided by the fore- 
faid other Exception, admitted asfſaid is. This Cauſe was thereafter Diſpute 6- 
yer again, and ſtands yet in Suſpence Undecided, Afor. Nicolſos, Baird & 
Alexander Nicolſon, Alter. Advocatus & Stuart. $cot Clerk. Fid. 14 January 
1637. Courtie. 23 March 1636. L:Kinaber. 21 May 1634zOre. 8 July £625; 
Eray, 29 January 1639. La. Smeitoun. 


| Eliot contra F. Bucclengh, Feb, $4. 1637. e's gu 
Aution being found by the Earl of Buccleagh, to deliſt and ceaſe pmplichs 
ger, in obedience of a Decreet of Removing, recovered againſt hit by 
xe laid Robert Eliot, under the pain of 50 pounds toties quoties, and thereu 
Charge upon the Decreet being Suſpended fimply thereaker, the ſaid $o- 
bert Bliot, upon the Extract of the ſaid Decreet Suſpending the Letters, wheres 
ypon Caution was found, Charges the ſaid Earl by Letters of Horning, taiſed 


; upon the ſaid At of Cautionary, to pay the ſaid Sum'; which being Suſe ; id: , 
Mmmmam 3 ed 
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ed as an unlawful Charge, ſo ſummarly to uſe Horning, for payment of that 
Sum, except that there had been ordinary Adions lotented; firſt, to haye 
heard it bcen tryed, that the Defender had contraveened the AG of Caution, 
and fo had thereby incurred the painz which not being done, ſuch Charges 
could not be ſuſtained, to Charge by Letters of Horning firſt and then ro try 
which in effe& is to raiſe Execution before the Debt be conſtitute, for the which 
Execution is uſed 3 for ifuponthir Letters of Horning he had been Denounc. 
ed, that Horning could not have been ſuſtained, to make his Eſcheat fall, and 
conſequently the Letters & Charges could not been ſo ſummarly Executc: The 
Lords, although they Found, that in Form, and by rigor of Law, no ſuch 
Charges of Horning could be dire, except it had been firſt tryed in an ordina- 
ry Purſuit, that the Party had Contraveened (which they Found ought to 
have preceeded) yet in reſpeR of the diſtreſs of this Party, who was a mean 
Gentle-man, and heavily prejudged by ſundry occafions, which had made his 
Eſtate weak, They Found, that they would ſuſtain this Charge as a Purſuit, for 
trying of the Contravention3 for the Party offered in this place to prove,that 
the Earl poſleſt the Land con inually fince the Caution was found, and there- 
fore they Aſſigned to the Earls Procurators a competent day to anſwer to this 
Contravention, which they Found, they would try and diſcuſs in this place, 
without any further Purſuit tobe Intented thereanent. ACtor. Nicolſon & Scot, 
Alter. Mowat & Hart. Gibſon Clerk: 
Pilmutr contra L., Gagie, Fodem die, 
()\ being at the Horn, who was Debitor to Pzlmuir his Creditor, for fatif- 
tying of which Debt, the Creditor Arreſts ſome Moneys owing to his faid 
Debitorz which Arreſtment was made after the Horning,but before the Eſchear 
of the Rebel was Gifted by the E. 4ngw,Lord of the Regality, within which 
the Rebel dwelt; and the Laird of Gagie acquiring the Gift of Eicheat from the 
Farl after the Arreſtment, and contending that he ſhould be anſwered as D6& 
natar, becauſe he Alledged, that his Gift ſhould be drawn back ad ſuam cauſan, 
and the Rebels Goods hoc ipſo momento,that he was Rebel,pertained to the Figk, 
who pays none of the Rebels Debrs: And albeit it was not declared the tine 
of the Arreſtment, yet that could not be reſpeted, ſcing the Declarator finds 
that the Rebel was then at the Horn, and that all the Goods and Gear pertain- 
ing to him at that time of his Denounciation, pertained to the Lord of the Re- 
ality, Ergo there was no place to any, either Creditor or other to claim any of 
that Rebels Goods thereafter, which by the Rebellion pertained to the Fick, 
The Lords preferred the Arreſtment made before the Gift, albeic after the 
Horning, to the Donatar,who had acquired the Eſcheat after the Arreſtment, 
which Gift ſo acquired, the Lords Found, did not derogat to the preceeding 
Diligence. done by the Creditor, Arreſting as ſaid is. Yid. 3 Feb. 1635. Inner, 
and the Caſes there, 19 Feb. 1635, Cunninghame. 6 Decemb, 1638. Cochran, 


Hepburn contra Barclay, February 25, 1637. 

Ne Hepburn being Creditor to ove and Barclay being Bankrupt, the 
(0) ſaid Creditor Purſues Barclay's Mother, as haver of certain Bonds and 
Writs pertaining to her Son,tor produ@ion thereof,that he may know and con- 
fider, what Execution he might lawtully ſeek thereupon, atter fight thereof, 
in which Lybel there was no ſpecial Writs particularly Libelled, being uoknown 
to him, whereby he could Compryſe or Arreſt the ſame; In which Proceſsirbe- 
ing queſtioned, it ſuch a general Summons could be Suſtained, or if the Defender 
coilu in Law be holden to anſwer ro ſuch a Libel,or to produce for founding of 
any, either Aion or Execution to the Creditor, The Lords Suſtained this A- 
Rion, in reſpeR that the Puriuer had a probable and excuſable ignorance yk his 

os 
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Debicors Writs,as an appearand: Heir might call for produion 6f his Predeceſ- 
ſors Writs, that he might Adviſe, it he could Enter Heir or not to his Predeceſ- 
for, Gibſori Glerk, Yid, March 2. 1637. betwixt theſe Parties. Fuly 19, 1647; 
L, S«muelftouns Daughters, 

0 97 te Rob contra Frenth, Eodem die. . OI het, 

' I Maquhile Thomas French, being Servitor to the King's Majeſty in England, 
9! makes his Teſtament in Scor/angd,and rakes it with him to Zxgland, where 
hedies,and leaves to the Purſuer, called Fohny Rob,and tro ſome other Purſuers, 
certain Legacies, and rhis Teſtament being Confirmed in the Prerogative Court 
of Canterburry,and Robery FrenchClerk of Kiraldie, his Executor nominat by 
kim,being Confirmed there his Executor, but no —_ given up, hor con- 
tained therein, upon this Teſtament ſo Confirmedin England, the Legatars Pur- 
ſnins the ſaid'Executor for payment, The Lords would not Suſtain Proceſs up- 
on this Teſtament Confirmed in England, until the time the Legatars ſhould 
Confirma Teſtament in Stot7and,ſeing the Executor was here Compearing,and 
Renuncing to be Executor, AQor, Alter, Sibbald. Yid, Fuly 16,1636, 
Sinclar, | 

Duncan contra Frazer, Fodem lie. bots 
Ne Frazer havingWodfer hisLandsro one Duncan, Redeemable upon 5000 
merks, and Alledgrng. that atthetime of the Wodſet, Duncan promiſed 

that what the Prices of the Vidtual, according to the Feirs of the year, extend» 
ed to farther than would pay the Ordinar Profits of his Sum, he ſhould repay 
the ſame,according whereto heAlledged he had received payment two years to- 

gether, after the Wodſet, and that ſenſine there was eight years owing to him, 

Puriues tor the payment of the ſuperplus,and reterrs the Promiſe to the Parties 
Oath-, who: was holden as Confeſt and Decernedz which Decreet being Suſ- 
pended, and the Party offering to give his Oath, excuſing his Contumacy by 

Simplicity and Ignorance, and that he catne within a day or two after the Sen= 
tence, to have given his Oath, but was not heard, becauſe the Sentence was 
Extracted betore the Lords, albeit it was not verified, that he came within 16 
few. dayes after the Sentence,and without reſpeR to this, Reponed him to'the 
giving of his Oath,but Ordained him to pay 100 merks for the Parties Expen(- 

es, in purchaſing his Decreetz and the Lords would not ſuſtain the Decreet;by 

the Parties offering to prove the Verity of the Promiſe by Wirneſles, which the 

Eords Found not probable by Witneſſes, tending in effe& to take away his 
Wodſet by Witneſles, and to pay his Principal Sam by this Cautelous ARi- 

on, A@or. Baird. Alter. Mowat, Gibſon Clerk, 


Weyms contra Creditors, February ultimo, 1637, - l 

Mquhile Mr Fohn Weyms Miniſterzand his Son Fohn Weyms as Caution- 

er for him, being _ to diverſe Perſons in certain Sums of Money, 

the Son Conveencd all theſe Creditors, to hear atid ſee him Reſtored [oper £0= 
pite Minoritatis & Leſionis; And ſome of the Creditors Defending; Alledged; 
that the Purſer could not” quarrel the Bonds given to them, becauſe atthe time 
of the Sub(cribing of the Bonds, the ſaid Purſuer conteſt and affirmed himſelf to 
be Major, & as the Law provides, that Minors ſhould be reponed,fo the Law pro- 
vides; that Minors ſhould not deceive Majors, q#:i4 jur4 minoribus Heceptis non 
deejpientibus ſubveniunt.' The Lords Found" this Exception Relevant for theſe 
Bonds, ſeing the Purſuer Replyed upoh rio Frand nor Circumvention upon the. 
Defenders part,whereby they induced him'to make that Conteffion; Bur Fourid | 
the Alledgance oughr only to be proyen.by Oath of the Parſuer, or by Writ,” 
ind not by Witneſſes : And-it' being Afledged by: fome other Defenders for 
ir Bogds,that atthe Subſcribing rhere6t,the Purſyer Swore, that he'was then 
" Mmmmm4g Ma- 


832: The Deciftons of the Lords of Seffron," 1637. 
Major,this wasalfo. Found Relevant to Suſtain theſe Bonds to be ficklike Pro 
ven (cripto vel juramento, and no-othermays: And other Defenders Alledging, 
thac the Purſuer promiſednever to-Revock theſe Bonds: granted tothe, T his 
Altedgance was xepelled, for as he had wronged himtelf inthe Act of Subſcribs 
iog theſe Bonds, againſt which che Law Reſtored him, ſo of like Reaſon he 
ought to be Reſtored agaiaſt that naked Promile, neither being jadicially made 
nor Sworn in Judgmene,nor out of Judgment, Item, Same others. of the Defens 
ders Alledging,that their Bonds were granted. upon. Moneys furniſhed to thePur-! 
ſuerque erant in rem ejus ver[4,n (0tar as they offereq to. prove, thas they were. 
given to his Merchans from whom ke boughs Seuffs, which were imaployed to be, 
Brydel Clothes to him, and which were worn by him. at his Mazriage, and keeped! 
chereafter in his Poſſeſſhon.. This Alledgance was alfa Found Relevant,to Eleid- 
theReſtitution craved againſt theſe Bones, And laſtly ſome others of the Credi» 
tors Alledging theſe Bands were made for-Clothes, Meat and Drink; veceſfaly, 
frirniſhed by this Creditors to this Purſuers Brethren and Siſters, and which they 
did at his ſpecial Command and Direction, and withaue which Direction, they! 
wontd never have made this Forniſhing .. This por tn ns was Repelled, becaule 
the DireRion, being given, { it any had been, which. was not granted ) was gi- 
ven while his Father lived,and the ſaid Furniſhing alſo made during his litetime;, 
and the Purſuer not being holden in Law to furniſh them,he cannot be conveen- 
able theretore, and notwithſtanding of any Alledged Dire&ion, The Lords: 
Found he ought to be reſtored, Ator, Stuart, Alter. Gilmore & Craig. Gibſon 
Clerk, Vid. Fanuary 14,1637, Conrtie, 
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conſented to by himgwhereupon theAfligney Purſuing the Heir of Lawrence Sim- 
| eiged, that-the Contra was null, being onlySubſctib- 

ed-for the: Mother and het Daughter by one Notrar, againſt the Tenor of the 4# 
of Parliament, 16. Parl, 15.79, This Alledgance was Repelled, becauſe it was 
2 ContraQ of Marriage, whereupon Marriage had followed, and that ic was Sub- 
; _ ſcribed 
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{cribed by Lawrence Simſons own /hand,whoſe Son is conveened: And it being fur= 
ther Alledged,that this Aſſignation ought not to beSuſtained, being made only by 
theDaughrer, with conſent of cheFather, towhom theRight of the Sam did'only 
juſtly belong, 8 who cannot beDenuded of hisRight, ſo eſtabliſhed in his perſon; 
except he had been formally Denuded by an Aſſignation thereof, principally made 
by himſelt , ſo that this Aſfignation, which is only a naked Conſent, cannor be 
found habilis modus to Tranſmit the full Right in the AſGgney, ſpecially where 
the Father is now dead, This Alledgance was Repelled, ſeing no Party having 
latereſt to propone this A4lledgance,did oppone the ſame,and it was not compe- 
tent to the Debitor ro propone it z But the Zords Ordained the . Purſuer ro find 


Caution to Warrand the Defender at all hands, who might pretend Intereſt to 
the Sum Lybelled, | 


Mr, Arch. Moncreiff and Mckenzie contra Roſs, March 1. 1637, 
Ention is made of this Cauſe Fay. 29, 1635. where it being Alledged) 
that theſe Sub- Vaſſals who were Convcened for pzyment of the Mailsand 

Duties of theſe Lands,could not be further Conveened bar for the Feu- Duty, 
contained in their Intettments,wherein they were obliged to the Laird of Balna- 
goun, the King's immediar V aflal,and their Superior,and which they had payed 
tohim theſe many years by-paſt; ſo that for bygones their Inteftments and Poſ- 
ſeſſion had box fide, ought ro liberat them trom all Purſuits, forany greater 
Duty acclaimed for theſe Lands , ſpecially =_ neither the Sentence, whichis 
the ground of theCompryfing,nor the Compryſing it (elt,are Deduced or given 
28ainſt them,nor they eyer called thereto, This Alledgance was Found Relevant, 
for all the years preceeding-the Ciration, by vertue of this Summons; and this 
ame Alledgance being proponed by the Defenders, who Alledged,that they 
ought to be liberat from this Furſuit for. the whole Mailsand Duties acclaimed, 
except the ſaid Feu. Duty contained in their Infeftments, as ſaid is; becauſe they 
ought to, bruik continually, for payment of the ſaid Feu-Duty, ay and while 
they be Interrupted. by a Warning to Remove fromthe Lands. And where it 
was Replyed, that the Citation by this Summons, was. a ſufficient Interruption 
tomake them lyable for theDuties of the Lands ay ſenſine, HeAnſwers;that that 
ought not to be Found a lawful Interruption, no more than if he had been 
Pollefſor, after an expired Tack, per tacitam Relocationem, quo caſu a Purſuit 
for the Mails and Ducies of theLands would ever have been excluded for any 
greater quantity, except for the old Duty accuſtomed to be payed; unto thetime 
Warning had been made to Remove, and ſuch a Summons would never have 
been found a lawful Interruption far leſs in this Caſe ought this Summons to 
be ſuſtained for an Intimation againſt thew, who had Heretable Rights, for a 
Feu-Duty, which they haveever been in uſe only to pay, and which ought to 
maintain them, without Payment of any greater Duty, ay and while they be 
arned: for there is nothing. befare Warning, thatcan conſtitute them Debj- 
tors of agreater Duty, ſcing they cannot be found in a worſe Caſe by theirHe- 
retable Rights, than if they had bruiked it without any Right, per tacitam Re- 
locationem, as ſaid is, ſpecially where there is neither Sentence againſt them, 
nor Compriſing from thern. This Alledgance was Repelled for all.years, ſifice 
the Citation in this Purſuit, which was found a ſufficient Interruption, and no 
neceſſity was found of a Warning, Further it was Alledged, that this Compriſ- 
ing, without either Infeftment, or Seafin, or Diligence to obtain. Seafin, 
not to. produce this ARtion againſt themfor Mails and Duries,. This Alledgance 
was alſo Repelled. Attour it was Alledged, that this Purſuer had received from 
the other Vaſſals, als many Feu- Duties, as would pay the Blenſch Duties of 
the by-gone years, in ſo far as the lags Reverfion was expired, of _— 
i Nnnnn 
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the Lands'Compriſed; againſt diverſe of theſe Feuars, by the which Expiring 
theProperty pertainedto the Penſioner , which Property was of a far preater 


worth; 'by a Triple or Quadruple more than all the bygone Duties, for which 


the Penfioner had Deduced the Compriſing. This Alledgance- was alſo Repelled, 
in refpe& the Purſuers Procurators were content, that they being payed of all 


the bygones of che ſaid Penfion, that the Compriſing ſhould expire, and be 


Found 23g Redeemeds Likeas all theſe Alledgances were ſpecially Kepelled, be. 
cauſe, this Purſuit was Deduced by the King's Right, for payment of the Fey, 
or Blenſch Dunes, adebted by his own immediat Vaiſals, who could not make 
any fubaltern Righr, which "could prejudge the King, or his Penſioner, 0 
Poynd er Compriſe the Lands for the ſaid Feu-Duty, and which he might ſeek 
from his own Vaſlal, without necefficy to take notice of any Righr Howing 
from him ta his Sub. Vaſlals. Actor, Nicel/on & Mowat. Alter. «Advecatus , 
Stuart & Gibſon. Hay Clatk. Vid. Jan: 29. 1635.betwixt theſe Parties. & March 
IS. 1637. Guthrie, Item Vid. for this Part anent a Compriſing withour In- 
fettment, &c, March 29, 1636. Earl Galloway, 


Smith contra Hepburnand Barclay, March 2. 1637, 

Ne Barclay having made Geils Smith Afhigney to a Bond of Money 
( Dadebees to him;after which Aſlignation,one Hepburn Creditor to Barclay, 
having Denounced this Bond to be Compriſed; after which Denounciation the 
prior Aſſigney intents-Summons againſt the Debitor of the Sum Aſligned for 
the payment thereof to him as Aſhgney, which he Alledged to be a lufficient 
Intimation, and whereby he craved Preference to the Compriſer, who al- 
though he had Denountes, before his ſaid Intimation, yet ſeing he was A fſign- 
ed long before , and had Summoned the Debitor aſſigned, which was his In» 


timation, before the Compleating of the Compriſing, his prior Intimation, be- 


fore the Compriſing, and prior Aſfignation, before the Denounciation ought 
to give him Preference, even as if one had acquired an Heretable Diſpoſition 
of his Debitors Lands, if any other Creditor had thereafter Denonnced theſe 
Lands to be Compriſed, before he had perfefted Charter and Seaſin upon that 
Prior Diſpoſition, the ſaid Denounciation and Compriſing following thereon, 
would never have preferred him to the ſaid prior Diſpoſition, and Charter and 
Seafin perfeRed thereafter. The Lords Preferred the Prior Aſſigney, being a 
lawful Creditor, albeit a Conjun& Perſon, to the faid Poſterior Compriſer; 
And Found the Denounciation made by the Compriſer before the Intimation 
of the Afſfignation, was no Juſt Cauſe to give the Compriſer Preference to the 
Aſſigney, but ſuſtained the ſaid Afignation, although Intimat after the De- 
nounciation, which Denounciation the Lords Found, did not affeR the Sum 
tothe Denouncer, nor made it ta be ſo Rea], But that notwithſtanding there- 
of, the Afigney ons perfe& his Intimation effeQually thereafterz and yet an 
Arreſtment after Afhgnation will be preferred to that Aſſignation, if not Inti- 
wate before. Yids Feb. 25. 1637: betwixt theſe Parties. & Fuly 11, 1637- 


Robhiſone 
Keth contra Simon, Eodeme dies 

Ne Geifs Keith being Infeft, with her Huſband in Conjun&-fie of the 

F Lands of and aſter his deceaſe Purſuing $i»ſop to pay the Ordinar 
Luticsof the Lands, Two or Three years by-paſt, ſince the time of her Huse 
bands deceales and he Alledging, that he was Heretably Infeft in the Lands by 
the L: Dalgity, who was Heretably Infefttherein by her Huſband, and by ver- 
tue whereoſhe had been all the years lybelled, and many other years of before 
bona fide Pollefior;Therefore he ought to be Aſoilzied from all payment of ariy 
by-gone Duties, in reſpec of his Right tanding,: which has never been o__- 

rupt 
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be prejudged cherein, by any Diſpoſition \ flowing from her Hu 
the Purſuer had no neceflity to. know, op to to'be _ brane 
her Lifetime,albeitthe Defender had acquired his Right Ar are Gm Dep 
gt; and Found, that the Defenders bone fides could nor Defend{ him from pay: 


| ingof the Daties, fince the Huſbandsdeceaſe, the Rdli& having done Dili 


by this Purſuit, ſo ſhortlyafter his deceaſe, 057. within twoor three years.” 
the which the Purſuit was Galtbinedpfors: a modified by ak Shrub 
ly, the years lybelled, and the ſaid Alledgance was Repelled. And it being 
further Alledged, that the Defender cannot be conveened for the Duties of the 
Lands Iybelled the cropt and year . + which was one of the'years purſued 
for;becauſe the Purſuer having Warned him to Remove before the Term, he 
for Obedience of the Warning Removed, and left the Ground void: And the 
Purſuer Replying, that that was not enough, except he had come, or ſent tb the 
Parſuer, and had Renounced the Right and Poſſeſſion of the Lands before N6+ 
tars, and Witneſſes, and had taken laſtruments thereupon otherwayes upon 
the Defenders Alledged naked leaving of the Ground, the Purſuer could never 
have been i#twto to baye entered to thePoſleſſion of the Land without danger, 
ſpecially where the Defender was clothed, and clothes himſelf, as he does, with 
a Titley ſo that without Renouncing by Writ, ſhe could never have been 

of danger of Ejeftion: This Alledgance was Found Relevant, notwithſtand- 
ing ofthe Anſwer, And the Lords Found no neceſlity, that the Defender ſhould 
have Renovunced his Pofleſſion to the Purſuerz But Found it ſufficient to 
Alledge and Prove by Witneſſes, that for obedience to : ©: Warning, he left 


| the Ground waiſt. AQor. Dizlop. Alter. Hay. Fid; March 21», 1637. La. 


ManderFon. January 26, 1636. La. Borthwick, ) id. For-this Part. Novem> 
ber 26. 1628. Bruce, xt | ; WC #4 
| L. Corsbie contra Hume, March 3. 1637? 
He umqhile L. Corsbie having Intented and Parlues Removing 

Hume,and he dying pendemte lite, his Son being ſerved Heir to him, cravs 
ing this Aion to be Transferred in him A@ive, and it being Alledged, that he 
could riot ſeek Transferring in himſelf, by vertue of this Title produced, where- 
by he was only Ketouted General Heir, ſeing none could ſeek this Transferting 
nor proſecut that Removing , but only he who was Infeft particularly in the 
Lands lybelled; for without a ſpecial Seafin of theſe Lands he could not defire 
any to be Removed therefrom, and conſequently none without ſach'a ſpecial 
Seafin, which might be a ground to infiſt inthat Removing, could ſeek Transfer- 
ring theteof; the Lords Repelled this Alledgance, againſt the ian chow _ and 
reſerved this to be proponed and Diſcuſt, when ever this Purfaer TP infiſt 

in the Proceſs of Removing,whichI thiok a little uncouth, that aTransferri 
of a Proceſs of Removing ſhould be granted to one not Seaſed. Aftor. Craig; 
Alter. Belſhes, Gib/on Clerk. * | Mig 

Vernock contra Hamilton, March 7. 1637. th 
Ne Katharin Fernock, Siſter and Appearand Heir to FYernock her 
Brother, Purſues one Hamilton for, ProduQtion and ReduQtion of a Dif- 
polition of Land made by her ſaid Brother, he being Minor, and albeit done 
with conſent of his Curators, yet being done to his Enorm Hurt and Lefion, 
and in bis Minority, ſtie deſired the fame to be Reduced; and likewiſe deſired 
anotherDiſpoſition, made by her felf to the ſame Defender of the ſameLand,'to 
be Reduced fo eodew Capite, viz. That ſhe was Minor, and Enorml Hates 
And it being Alled 1, that ng Proceſs ought tobe granted in thisCauſe,! 


the Lybel bore, the Minors were Induced to theſe Alienations, by the wg 


Nnaonn 2 


anot 


mers of thifr Curators, and thetefore no Proceſsought to be found in this Pure 
ſoit, while they were Cited to Defend, ſpecially ſeing they wereobliged inthe 
Alienation,made to theDefenders,toWarrand theLand to them. The LordsRepet. 
ted-the Aliedgahce, and Found no neceſfity to Summon theMinorsCuratorstg 
any ſuch Purſait, feing there was nothing concluded in this Proceſs againſt then 
and any Clauſe of Circumvention done by them, which was Lybelled in thig 


Summons, the Purſuer paſt trom the ſame, and inſiſted only upon this Reaſon ' 


of Minority afd Leſion: and the Lords had no reſpe& to that part of the Aþ 
ledgaricey. bearimg, That the Carators were obliged 10 warrand the Alienations, fox 
that was nb-cauſe why the Purſuer oughtto be compelled to Summon them and 
albeit the Minor had 4#ionem Curatele againſt them, yet that debarred her not 
trom rhis Purſuit. AQtor, Craig. Alter. Vid. March 5. 1630, E. Wigton, 
97 Brown contra Atchiſon, March 9g. 1637. 

Ne Gilbert Atrhiſon being made Affigney by Iſobel eMarſhel to ſome He 
() retable Bonds made in her favours, and Mr. Robert Brown being mads 
Ailipney by George Marſhel, who was Retoured Heir to the ſaid Tobe!, Purſue 
Redudion of the ſaid Affignation, made by the ſaid Iſobel to Gilbert Archiſos, 
as done #1 leo zgritudinis. And the Defender Alledging, that the Purſuers 
Aſſignation made to him by the ſaid Heig, wasalſo made in lecto egritudinis,and 
who died immediately after making thereofz andtherefore ſcing /aborat eodem 
vitioit ought rot to be Found aTitle to Purſue this Aion, The Lords Repelled 
the Alledgance, for as it was competent to the Excipient to quarrel the ſame 
ſuper boc medio, foxheyFound it could not be taken away ope exceptionis fo ſums 
tnarily, but the ſame ought to abide ReduRtion. ARor, Gil-woreg 


. Fuird contra, Stevenſon, March 13. 1637. 

'S}> Fobn Fuird Purſuing Removing againſt Jobs Stevenſon,from anHouſe 

in Kilrenny who Alledging,that he was Infeft upon a Compriſing of that 
Land in azo 1630. and wasSealed in October that year, and by vertue theres 
of had obtained Decreet againſt the Tennents, and continually | wp lince, 
which ſhould defend him in this Judgment Poſſeſfor. And the Purſuer reply- 
ing, that he had an anterior Heretable Right made to himby that perſon, Fu 
whom the Defender Compriſed, before the Defenders Compriſing, and which 
was grafted to him for a preceeding juſt Debt, and had alſo thereupon obtain- 
ed Decreet againſt the Tennent ofthe Land, fo that he ought to be preferred); 
notwithſtanding of the Excipients Decreet, whereby he ought not to be pre. 
judged, who. was not Warned thereto, albeit he was ſtanding Infeft the time of 
the Warning- The Lords Found the Exception founded npon the Defenders 
Heretable Right,and fix years Poſſeſſion, Relevant in this Judgment Poſſeflo- 
ry, notwithſtanding of the Reply, without prejudice to the Purſuer to Re- 
duce upon the Reaſon of Anteriority of his Right, or upon any other Ground 
competen: to him, prot de Fure. Vid. 11 July 1639. Robertſon contra Brown for 
five years Poſſeffion, and 16 March 1637, Lo. Fohnftoun. | 


Guthrie contra E, Galloway, March 15. 1637. 

Ty: Ichard Gathrie being made Aſligney by DoQtor Lindſay and Chriſtian He- 
3 \_  7:9t-his/ Spouſe, to the bygones of an Annualrent of 300 merks yearly, 
wherein they were Infeft by John Achanay of Sorbie, and be which they 
obtained Sentence, to Poynd:the Ground of the Lands of Sorbie,which were af- 
feed with the ſaid Annualrent, Purſes the Earl of Galowey and his Sons, as 
Heretors of the faids Lands, and as they who uplifts the Maills and Duties ofthe 
{aids Lands from the Tennents, occupyers thereof,to-make Payee to him of 
the ſaid Annualrent, for certain years bygone owing to:them, during the which 
years the: fajds Detenders werein Poſſcſhon of the Dutics,as ſaid is 3 wikiva 
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the Annualrefit Libelled,nor Heirs, nor A greens Heirsto him; bur the n 


F 5 "6. 


the Defenders Alled that this Aion ought not ro be ſuſtained” for a perſo- 
mul Parſuit againſtth rs,wlio arenot Anthors of the Purfuers Right $ 
| P 

the Purſuer can obtain by the Cuſtom and Prafick of the ; is only 
A&ion and Execution agair({t the Ground, and afainft rhe Ternents Pofſeffors 
thereof, for Poynding of the Ground, and of the ennents Goods being there- 
upon; andit is a'Novelty'to _—_— Execution againſt a (tranger,or an 
whois a ſingular Succefforrthe Lords Repelled the Alledgance;and ſfuftained the 
perſonal Purſuit, for payment — the Defenders, the Purſuer 
proving,that they mtrometted withthe Ditties of the Lands,and tharthe quan- 
tity of their Intromiffion extended toras much as ſhould farisfie yearly the An- 
fualrent aoclaimed'; for the Lords held the Defenders in no better caſe,than if 
taked Tennents had been perſonally conveened to pay this Annualrent, quocaſi 
they would have ſuſtained the Procels 3, and with the like Reaſon it w 
Found, Proceſs onght to be ſuſtained againſt the Defenders: And the Lor 
declared, that they would keep this Decifion thereafter in all the like Caſes, 
whenſoever any ſhould occur. AQor. Heriot. Alter, Stuart & Nicolſon, Gibſon 
Clerk. Y:d. r5 July 1629. Hamilton and the Caſes there. 29 Fannary 1635, Has 
milton of Broombrll, x March 1637. Moncrieff. 


Brown. contra Lands, Eodem die, | 
Ames Brown, Son to umquhile Mr. Nico! Brown, being Interdifed by Alexan- 
J der Brown his Ulacle, whereupon Publication was lawfully Execute; and 
thereafter having given ſome Bonds to Fawes Lands Vintner in Leith; one for 
payment of 200 pounds, and another as Cautioner for the Taverner-woman of 
the ſaid James, for payment to him as Cautioner for her of 300 pounds. Thir 
Bonds were craved: to be Reduced at the inſtance of the laid Alexander, upon 
the Ground of the foreſaid prec.eding lnterdiction, which extended as well in 
the Conception of the ſame to Moveables, as to Immoveables. The Lords Found 
the Keaſons no ways Relevant, exo Reduce theſe two Bonds Libelled, ' which 
were two Moveable Bonds againſt which the Lords Found, that Interdidtions 
oughtnot to Militat, of whatſoever Tenor they were far the Lords thay 
that notwithſtanding thereof, the Creditors Contrading after Interdiian with 
the Interdyted perſon, might have all lawfyl Execution both againſt his Per- 
fon, and his Moveable Goods, as if he had not been [nterdyted, and therefore 
ſuſtained the Borids, Gibſon Clerk. Y7d. x31 July 1634, Bruce, and the Caſey 
there. | 127 at A 4 
\ +. , , Lo- Jobyftoun contra E, Nithiſdale, March 16. 1637, *' : 
HeLo. Jobzitous purſuing Remaviogfrom the Lands of & nock againſt the 
E.Nith;/dale,whoAlledging,that na Proceſs aughtto be granted in that 
Removing agaialt bim, or_any athers of the Defenders g becauſe he neither 
was Warned, nor the Lo. Cran#our his Author, nor any. to repreſent-hjm, 
aÞbeit his ſaid Author was Heretably Infeft. in the Lands Libelled, by a publick 
Inieftment,Holden of the King, proceed ypen the Forfaultry of the umquhile 
Lo. MaxweP his Brother, and that the Excipient ſtands ficklike Iofefſt in the 
fame Lands,and by verrue of their Infeftments they have been theſe 27 years in 
Poſfeffion of tbir Lands pane receiving of Duty therefore yearlytrom the 
Tennents, Poſſeſſors ofthe Ground. Andiit beingReplyed,that be bath Symons» 
& by his Sammons of Removing, the E, of Nithisdale, ſq that there waspo ne+ 
to Wary him, and ſo much the rather becauſe he was not Iofeft the tinie 
oPhis Warnings which was Execute in azzo-1621, Neither was there necah 
firy-to 'Warn on Uh repreſent bis Author the Lord Cranftoun, 'begauſe be 
needed riot to take notice of him,. nor of ng, ocher, having to do-with-hisown 
_ Nnnan 2 Tennents, 


C 


Tennents to him,and to his Father, and to his Fathers Author, paſt memory of 
Man g neither can the Defender be ever able to ſhew,that everany of the Lord 
Maxwels Predeceſſors were Infeft in thir Lands, fo that the Lord Cranioun's 
Infeftment upon the Lord WaxwePs Forefaultry ought not to be reſpeRed ; 
and if it could be reſpeted, yet he had noneceſhity to Warn him, becauſe be. 
fore the Warning he was denuded of his Right in fayours of the Earl of Nithſ 
dale the Defender, wherethrough he needed never toknow him,eſpecially ſeing 
the moſt and longeſt Poſſeſſion which he could Alledge to have, by vertue of 
thisRight of theLordCran#Fown,which was in avm01610.And whereof byCons 
trathe wasdenuded in ano 1617. isthereby only for the ſpace of ſeven years, 
which is not of that ſufficiency,that it laid any neceſlity on him toWarn theLoed 
Cranſtoun's Heirg and the Earl of Nithiſdale way not Infeft upon that Contra 
made in his favours, while after his Warning,vis. in av#o 1621. ſo that he could 
not Warn him; and what-ever Poſſeſſion he had fince the Warning and Intent- 
ing of this Cauſe,it cannot be repute to have the force of a Poſleſſory Jud 

but muſt be eſteemed vicious and violent ; Notwithſtanding of the which Re. 
ply, the Lords Found the Exception upon the not Warning Rtlevant, albeix 
the Lord Cranſtoun's Poſſeſſion before the Warning was only for the ſpace of 5; 

yearsz and albeit the Earl of Nithi/dale was Summoned, ond that he Compear- 
ed, and proponed this Exception, of not Warning of hitnſelf, or his Author, 
which the Zoyds Found he might propone , notwithſtanding of his Com> 

pearance; and albeit the Purſuer offered to yuy_ his retaining of the Poſſe 

on, being in /ibello, and thereby craving preference tothe Defender and albes 
itthe Defender never offered to prove, conform to the A of Parl. 1584. that 
the Forefaulted Perſon was five yearsin Poſſeſhion of the Lands before the Fore. 
faulture ; none of which were reſpeRed, but the Exception found Relevant s 
ſupra, and neceffity found that he ſhould have been Warned. AQor. Stuart 

& Fohbnſtoun, Alter, Advocatus & Nicolſon. Scot Clerk, Y id, For the firſt point 

of ſeven years Poſſeſſion 13 March 1637. Fuitd. 5% 


Hume contra L, Blaickader, Eodem die, We 
ON* Hume Son to George Hume of Eccles, Purſyes the Laird of Blaickader, to 

make Comprand Reckoning of the Eſtate, intruſted to him by his umquhi 
Father, for defraying of his Debts, that he might Adviſe therewith, and Conſis 
derif he ſhould Enter Heirto his umquhile Father,or not, who Alledging, that 
this Proceſs tor Compt and Reckoning,ought not to be Suſtained at the Inſtance 
of an Appearand Heir, being only proper to one Served Heir, and that it was 4 
Novelty to Suſtain it otherwayes, The Lords Repelled the Alledgarice, and$u- 
ſtained Proceſs at the Appearand Heirs inſtance, for the effe& toreſaid, Ador, 
| Craig, Alter, Belſhes. Gibſon Clerk, Vid, Fuly 19,1643, Samuelſtones Daughter, 
| L. Edmonſton contra Edmonſtons, Eodem die, . 
e Laird of Edmonton having a Fen of the Lands of given to him-. 
ſelf, and to the Heirs-Male gotten of his Body, which failzying, to his 


eldeſt Heir Female without Diviſion, The firſt Feuers Son Dying without Heirs-' 


male'gotten of his Body,and leaving behind him three Siſters,and having before 
his Deceaſe Diſponed the Heretable Right of the Lands to his two youngeſt Si- 


ſters.the eldeſt Siſter as Appearand Heir of Proviſion,by the condition of the aid: 
Feu, Purſues ReduRion of the ſaid Right, made to the other Siſters, as done is 


les egritudinis,and to her prejudice ; wherein the Defenders Alledging, that 


this ARion of Reduction cannot be Suſtained at the Inſtance of an Appearand. 


Heir,except ſhe were Served and Retoured Heir of Proviſiontg theſe Lands,ac» 
cording ts the condition of the Infettment, without which were done,ſhe can ne- 
verbe heard to Reduce as Appearand Heit,eſpecially ſeing ſhe cannot be _ 
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ral Heir, being bur oneof three Siſters -. As alſo, this Right is competent only to 
theHeir of Provition, and not to an Appearand Heir ot Proviſſon,the Canditi= 
on of the Security being ſo concerved 5 And the. Purſuer Anſwerin ,.thatthe 


Proceſs ought to be Suſtained at her Inftance asAppearandHeir,in reſpe& of the 
eat hazard ſhe runs it ſhe ſhould Enter Heirz for then eo caſs ſhe behoved! tobe 


lyable to all the Defuns Debts, how great ſoever they were,and ſhe has but an 


uncertain Action wherein ſhe may Succumb, and it were againſt all Conſcience 
and Reaſon, that if ſhe win not this Cauſe, yer ſhe ſhould be Iyable cs the Dex. 
funts whole Debts, ſeing ſhe is content, it ſhe prevail here, to Serye her ſelf Heir,” 
The Lords Found the Alledgance Relevant, in refpeR of the Tenor of the'I» 
fettmenr, the benefic whereof could not be acclaimed. by any, but by an Heir. 
Retouredz/ and Found that the Appearand Heir, ſpecially an Appearand Heir of. 
Proviſion,could not be heard to Purſte this RedaRion, before ſhe were Retour« 
ed Heir of Proviſion. Aﬀor. Fohnfton, Alter, _- HayCletk, 


Stuart contra Stuart and Inglis, March 17, 1637, + + th 
Aptain Stuart having obtainedSentence againſt Lieutennene CollonglSrawr,: 
(; Decerning him to pay him ſome Moneys, for payment whereot having ar+. 
reſted in Foh» Inglis Merchant Burgeſs of Edinbargh his hands, ſome Mogeys 
pertaining to the Collonel,he Purſues the Collonel and the aid Fohn on 9 
making of the ſaid Moneys torthcoming;and having Cited the Collonel to this 
Purſuit, atthe Day of Compearance he reterrs the Verity oftheDebt owing/by 
FohnInglis to the Lieutennenc Collonel, tothe ſaidFohs Inglis's Qath,& Sum-' 
moned the ſaid Fohn 1nglis toa Day for cthateffeR,to which Day the Debicor- 
to the Purfuer,viz, the Lieutennent Collonel was not Summoned, and it beipg 
Alledged, thatno Proceſs could be granted therefore in this Cauſe, becauſe the 
ſaid Lieutennent Collone] was not Summoned to thar Dyer of the Proceſs; withs; 
our which had been done, the Proceſs could not be Suſtained :. And the Purſuer 
contending in the contrary,that there was no necefſity to Summon him over a- 
oain to this. Dyet of the Proceſs, ſeing he was Summoned by the firſt Summons . 
in this Cauſezand there was no neceflity to Summon him to this Term,(eing the 
Debt was referred to John Inglis's Oarh, whom he couldnot hinderto Depone 


- upon his Conſcience what he pleaſed. The Lords Found-no Proceſs, becauſe the 


principal Debitor was not Summoned to this Dyer, as heought to be toall the 
Dyetrs of the Proceſs (he not Compearing therein) but the Lords Ordained in 
the mean time,Fohn Inglis his Oath to be taken,ſeing the Purſyer had no other 
Probation of the Debt,owing by Fohn Inglis to the Lieutennene Collonel, but 
his Oarh,and if the ſaidFohn Inglis die, betore theLieutennent Collonel ,who is 
not within this Realm, could be Summoned, it were Iniquity that the Purſuer 
ſhould be prejudged in his Probation, therefore Ordained his Oath to be taken, 
2s ſaid is,and to beretained and keeped, tobe extant while the eyerit of the Pro- 


cels, Actor, Fohnſton, Alter, Gilmore. Hay Clerk, Fig. March 13,1628, [8 
mervel and rhe Caſes there, | 


"+ + 7+: Woodcontra Stuart, March 21,1637. | 1d." 

"hraney Food as being Infeft by namquhile Ninian Stuart her Husband,ia- 
ſome Lands in Glaſgow, Purſues Mr. Robert Sraxart her Husbands eldeſt Son, 

for the Mails & Duties of the (aids Lands, and produces for herTitle,a Charter 


—_ by her Husband to her thereof, which was Suſtaiged without a Sea= 
—_ a Title to her!in this Purfuit, moyed againſt the Detender, whom ſhe of- 


- 


to prove to be Heirto the Granterz., And it being-Alledged, that the Pur« 
accepred- of a Seafin, which was given to her by her Husband Propriis man 


w6#s, the being rhen preſent, conform to a Charter to be made thereupon, :ig - 
which there was expreſs Proviſion of a Revyerfion introduced in the Hul-. 
| Nannn4 bands 
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bands favours, and this Charte: following after the Seafin,muſt be eſteemed rhar 
fime whereto the Seafin had reſpect ; and although it bore no Clauſeof Rever- 
fion, yet the ſame muſt be limited with that Claule of the Seafingſeing the Pur. 
ſher-tan neither. ſhew any other Charter or Seaſin,contorm to the which Clauſe 
of Reverfion, the Husband in his own litetime Redeemed the ſaids Lands, Like- 
23 the accepted the Sum of ten Merks at that time, whereupon it was Redeem- 
able,4s Inſtruments taken upon the Redemption, Subſcribed by rwo Notrars be- 


fore four Witneſſes, proports, which tour Witneſſes are all Subſcribersot the In- 


firument, which ought to be Suſtained, to take away this Right trom che Purſy. 
et. who is otherwayes lawtully provided by her Husband, ſpecially where this 
Rivht Controverted, depends not upon any Contra of Marriage, and ſo was 
Revockable, albeit there had been no ſuch Proviſion of Reverfion., And the 
PurſuerAnſwering,that the Charter produced being atter the Alledged Seaſin, 
and containing no ſuch Clauſe of Reverſion, ic muſt be Suſtained, ſeing Charters 
bught torule Seaſins,and not 2 contra, ſpecially the poſterior Charter to the Sea- 
fin ought to be Found to take away the Clauſe of Reverſion, contained in the 
preceeding Seafin, if any werez neither ought that Seafin to be reſpeRed quoad 
clanſulam Reverſionis, it being only the aſſertion of a Nortar, which he could not 
doextraofficium,not having the warrandof the Subſcription of the Party;tor al. 
beit a Notrar may Tefſtifie of a Seafin,which isan AR proper to his Office, yer 
it is not ſo #» a&#ibus,not proper to his Office,as are Reverſtons; and the Inſtru» 


ment of Redemption has the ſame effe&, that by the aſſertion of Nottars her - 


Liferent cannot be taken from'her, The Lords Found the Alledgance Relevant, 
notwithſtanding of the Reply,and admitted the ſame to Probation, Actor, Max« 
wel, Alter, G:bſon. Gibſon Clerk, | 


La, ManderFoun contra L, Rentoun, Eodem dit- | 

Ady Manderſtoun being provided by her Husband in her Contra of Marti- 
age,to her Liferent of ſome Teinds,whereof the Right was in her Husbands 
Perſon for long ſpaces to run, and being lawtully Divorced from him, the purſus 
the Laird of Reptoun tor payment of the Duties of the (aids Teinds, of all year 
fince her Divorcement,viz. by the ſpace'ot 3 or 4 years by»paſt,whereto ſhe ac- 
claimed Right,as it her Husband were naturally dead : 4nd Rentoun Alledging,- 
that he had lawtully Compryſed her Husbands Right of cheſeTeinds,albeir a- 


cer the Contratof Marriage,yet before the Divorcementr,in reſpe&t whereot he 


bruiking by vertue of his publick R ight,bonafide fecit fruttus preceptos & can- 
ſmptos ſuos, The Lords Found this Alledgance Relevant, ro import Liberation 
to him from thir by-gone years acclaimed, notwithſtanding that the Purſyers 
Right was by vertueof a preceeding Contract of Marriage, Actor, Stuart. Alter, 
Nicolſon & Craig, Scot Clerk, Yid, March 2, 1637, Keith, Fanuary 26, 1636; 
La, Borthwitt, Fanuary 22, 1633. Gordon, 


Cuthbert contra Town of Inverneſs, Eodem die, 
Ne Cuthbert having trom the Town of Inverneſs a Feu of the Milti of I#* 
verneſs,cum aſtrittis multuris granorum creſcentium & omnium inveite- 


rum & illatorum &c.which ſhould thole Fire and Water within their Territo- 


ries z And it being queſtioned, if this Aſtrition of Corns in-brought, .tholling 
Fire and Water,ſhold extend to any Corns, but to theſe which the Inhabitants 
of their Town ſhould happen to Grind at any other Milns than the Milnof the 
Aſtrictionzfor they Alledged that the Aftrition ſhould receive, of Law;Reaſon 
and Juſtice, no other Extenſion, but tocauſe them bring all the Corns which 
they ſhould Grind any where in theCountrey, to the Miln Lybelled, .to Grind 
them at the ſame z and it were great Iniquity,that if they ſhould buy/ViRualin 


the Countrey,and bring the ſame within the Territory of che Towngthat > | 
ey 
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they Kilned and Kobled the ſame, which is to thole Fire and Water, as it the; 
ſhould bay Oats, or Bear, and Kiln the one, and make the other in Male, which 
muſt be done by Steeping in Water, that they might not Sell this :gainin the 
Countrey un-£tund,or Tranſport the ſame out, of the Countrey for other neceſ- 
ſary Commodities, but that they ſhould be compelled to pay Multures for furh 
Corns Grund no where, which were to take away the liberty of buying ane (el- 
ling, common. to all the Leidges, and to take _ the Liberty ot Bu-geſſes in 
Burghs- xoyal, for werces debetur pro opera; and where no Grinditig is, no pay= 
ment ought to be. The Lords Found,thac this T hirlage ot in. broughtCorns;chol- 
ling Fire and Water,&c, ought to be [nterpret ot all Coins, which were Kilns, 
ed and Kobled, albeir they, ſhould not be Gund any where, but were ſold in the 
Countrey, and that all ſuch Corns were ſabje& tro the Aﬀtriction, albeir they 
wereno where G und at any other Miin by the perſons Aſtrictedz and this was 
the rather done, becauſe the Purſuer offered to prove,:hat the perpetual cuſtota 
has been, that Multures has been payed by the whole Inhabitants, tor all. ſuch 
Corns, tholling Fire and Water , albeit they were never Grund at any other 
Miln z Which Cuſtom the Lords Suſtained, being proven to inducea neceſſity 
todo the ſame in all time coming, Andfick like for the Dedu tions, the Lotds 
Found, that no Exception ſhould be from the AſtriQion, except Teind and Seed 
allanerly,and that theFarmBear payed by the Tennent to the Feuar of the Land 
Aſtrited, whjch Feuar was Vaſlal to the Town, who Fened the Miln to the Pur- 
ſger and his Author, ought not to be excepted from this Aſtriion, nor yet the 
light Corns given to the Beaſts which Laboured the Ground,nor the Corns ſotd 
by the Labourer of the Ground, for buying of Cartel, and other neceſſars tor 
Pleniſhing, or other neceſſities of the Groundzall which were Kepelled, becauſe 
the Purſuer offered to prove, that the Inhabiranrs haye ever been in uſe to pay 
Mu'tures tor allGrowing Corns, without any DeduRion,or Defalcation at all of 
any particular,except allanerly Teind & Seed, and no other exception, which the 
Lords Suſtained, Aor, Advocatur, Nicolſon & Fohn#on. Alter, Stuart & Gib- 
ſon, Hay Clak. Yid, Fuly 11,1621, Keith, Fuly 12 1621. Earleſmiln, March 
23,1624, Mckenzie, 

Anderſon contra Gibſon, March 22. 1637. Lb 

N a Double Poynding betwixt one Angerſonand Mr, HewryGibſon, umquhile 

George Reid in Glaſgow, having Acquired trom Marion Dorroch her Literent 
of fomeLands in Glaſgow, whereot himielt was Heretor,for which, by that Secus 
rity, he was obliged to do certain Deeds rothe ſaid Mariongzafter which Contra 
the ſaid George Reid being Deceaſt,and the ſaid M #102 Dorroch being Married 
upon Fohn Ander (on Burges of Glaſzew, the ſaid Marion and her ſaid Spoule, 
Diſpones her ſaid Literent-right to the ſaid Mr, Henry Gzbſon, and obliges them 
to warrand the ſ1me from all preceeding Deeds; and the prior Diſpoſition bei 
Compryled by Gabriel Cunninghame, tor a Debt owing to him by the ſaid Ciel 
Reid,wheteupon it being queſtioned, if the ſaid Fohn Anderſen ſhould be holden 
to warrand the Alienation,thereafter made to Mr, Hepry of that ſame Lifertnr, 
from that prior Diſpoſition: And fickli;ke, becauſe there was an Ationof Double 
Poynding againſt Gabriel and Mr, Hepry,as both claiming the Right of che Mails 
and Duries of that Liferent, by vertue of their ſaids Rights, in which Aion 
the Lords Found, that Mr, Henry had beſt Right tobe Aniwered; and pteferred 
him to Gabriel Gunninghame, becauſe the Right made to umquhile George Reid; 
by the ſaid Marion, and which was Compryſed, was' Found not effe& ual ro De- 
nude her of her Literent, or to make it valiable to the ſaid George, to be Cotti<: 
pryſed by his Creditor,ſcing the ſaid umquhile George was obliged to do ſome' 
Deeds to the ſaid Marion,tor the ſaid Diſpoſition, which was never yetfu!filled' 
to her,but the {aidGeorge died before the tulfilling thereof, Likeas; the _—_ was 
O 0000 On- 
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Configned to remain in the hands of a third Perſon condeſcended upon,while ir. 


were fulfilled : and albeit the Compryſer Alledged, that that oughc not to ſtay 
the effe& of his Compryſing,ſeing now he has the Righr, and ſhe has Aion to ' 


ſeek performing of the Deeds, obliged by George Reid to her,againſt his Heirs, 
or Executors , Yet the Lords Found, that ſhe was not prejudged by that Diſ- 
poſition, it not being fulfilled to her Reciprocally, and conſequently that the 
Compryſer had no Right, And albeit the Compryſer offered now to perform 
the ſame things to her,which George Reid was obliged to; Yet the Lords reſpeRed 
not the ſame,in reſpe& it was not tulfilled to her by himſelf,in his ownLitetime, 
ſeing ſhe bona fide thereafter Diſponed it to Mr. Hezry Gibſon,thinking the ſame 
to be extintby his Deceaſe,and by the Conlignation thereof, while it had been 
fulfilledgneither was it reſpeRed that theDiſpoſition wasnow in theCompryſers 
hands,ſeing the Reli& and her Spouſe offered to prove, that after George Reids 
Deceaſe, Mr, Henry Gibſon broke up the Coffer where the Writs were Confign- 


ed,and rook ont the ſame,and by what condition he knows not,the ſaid Gabriel ' 


Cunninghame has Compryſed itz, Which the Lords Found Relevant to preter 
Mr. Henry to Gabriel and to make his Comprylſing to ceaſe, as of a null Right, 
for the foreſaid Reaſon received againſt the Compryſing and Diſpoſition, hor 
ordine, as ſaid is, Actor, Cunninghame, Alter. Maxwel, Scot Clerk,Yid, February 
22,1627, L, Aitkin and the Cales there. 


Firnie in Peterhead, contra Gray. Eodeme die, | 

Ne Finnie by a Precept from the Earl of Marſþel, as Admiral Deput, hav- 

ing cauſed Arreſt a Ship in Peterhead, pertaining to Andrew Gray, for 
ſatisfying of a Debt owing to him by the ſaid Andrew, and purſuing before the 
Lords apon that Arreſtment, to make the Ship furth-coming, the Debitors 
Son, who Intrometted with the Ship 3 wherein the Lords ſuſtained this Action 
Purſued before themſelves , upon an Arreſtment dire, and Execut by War- 
rand of the Precept of an Inferior Judge, viz. The Admiral-Deput, and the 
ſaid Arreſtment ſo Execut was ſuſtained, albeit it was quarreled as unlawfully 
Execut, not bearing, to be i#ampt, and not bearing, That the Officer t:0k the 
Sails from the Barks and the Ruther from her, all which are nece(lar Formalities, 
in Arreſting of any Ships, and ommitted, albeit the Warrand of the Precept 
directed the ſame, Itew, no Copie delivered to the Party, nor lefr or affixt 
upon the Ship 3 which obje&ions were Repelled, ſeing the Purſuer offered to 
prove, that the Officer intimat to the Debitors own Son, that he hid Arreſt- 
ed the ſaid Ship Immediately after thedoing thereof, and which Intimation fo 
made, The Lords Found probable by Witneſſes, and the Officer, and that it 


was not neceſſar to prove it by Writ, or by Oath of Party, Actor. 
Alter, Mowat. Vid, March 8, 163j« Smith, 


E. Tulibarden contra Robiſon, eMarch 24, 1637. 

4trick now Earl of Tullibarden, as having Right by Diſpotition ofthe Lands 

of from umquhile William Earl of Tullibarden, purſues John Ro- 
biſox Feuar of the aids Lands, for payment of the Feu- Duties contained in bis 
Infeftment, of the years ſince the deceaſe of the ſaid umquhile Earl Wiftiazs, bis 
Author z And the Defender Alledging, that no Aion could be ſuſtained at the 
Purſuers Inſtance, for payment of the ſaidsFeu-duties, except it were Lybelled, 
and Inſtruted, that the Purſuers were Infeft inthe faids Lands, and Superiori- 
ty of the ſamezfor whateverDiſpoſition & Procuratory of Reſignation therein 
contained, were made in the Purſuers favours, yet without Infefiment had fol- 
lowed thereupon, it cannot give Aion to the Purſuer. And the Purſuer Ao- 
ſwering, that Sir Archibald Start of Fynnart, Author of umquhile Earl Wit- 
liaw's Right,ſtands yet Infeft, who will concur with the Purſuer, and nope can 
quarrel this but the Heirs of Earl William, and they cannot be heard, wr] 
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bliged to Wirrand this Diſpoſition made to the Purſuer,The Lord; Repelled the 
{Alledganee, the Porſuer finding Caution to Warrand the Defender, anent the 

ent to be made to'this'Purſuer, at all-hands,arid againſt all Parties pretend. 
g tatereſt thereto. A@or, Alter, JohniFon, Gibſon Cletk, | 
' Hamilton contra Tennents, : March 28. 1637. :- © 
Wn Hawmihon Apothecary , being Confirmed ..Executor Creditor . to 
] utquhile Jobn Glendinning of Drumraſh, purſues the Tennentsof the faid 
Drumraſ#f/Eands, for, payment of their Duties to him. of certain years, reſting 
nnpayed before Dramra(bes deceaſez wherein ir being Alledged for Wiliaw 
Glendinning of Lagan, that he had Intrometted, with theſe ripongans tollerance 
of John Glendigining of Perlan, who was Donatar to the Eſcheat and Liferentof 
the ſaid Job# Glendinning of Dramreſh, and who had obtained General Decla. 
rtor thereon, And it being Replyed, that that Gift of Eſcheat mult be preſum- 
ed to be finiular, in ceſpedk of the. AF of Parliament 1592. whereby all;fuch 
Gifts arc Declared Simulat and nu 1,whtre the'Rebel remains in Poſſeſſion of 
the Lands, and Goods, &c. And tryent is, that this -Rebdl remained in Poſ- 
{\fion of his Lands and Goods peaceably,and continually all CREE 
Gift andDeclarator, by the ſpace of diverſe years, and ay and'while this $eat 
controveried, and of which year the, Duties are yet in the Tenvtenms bards'um- 
uplifted. And the Defender Duplyed, that this Anſwer of Simulation cannot be 
found well qualified by this preſumptioris Alledg'd of the Rebels remain. 
ing in P without ſome farther qualification of a poſitive AR, which 
way infer Simulation 3 for although the Donatar ſ\.ffer the to Poſſeſs, that 
is not enough to make his Gift null, where the ſame is:not truly raken ts the 
Rebels behove 3 but notwithſtanding of that bruiking by the rebel, the 'Do- 
0a'35 may,when, he pleaſes.claim the benefit. of his Gift. Attour this 4 of Þ ari6> 
ament cannot” be conſtrued to any other Senſe y As alſo the ſame expreſlyap- 
poi'1ts char Nulllity to be im favours of the Creditor, at whoſe mance the Rebel 
was Denounced,& cannot Militat for every Creditorzas-che words of theict in 
themſelves proports, which cannot be extended, The Lords Foand'this Afl 
ance nyt Relevant, in reſpeR of the Anſwer, and Found the ſame Reply was 
competent. to be Alledged for all. Credicors, as well as for him, at whofeIn- 
tance the Debitor was Denounced, and Found that there was'nonecefliry to 
qualifie any other Circumſtance ot Simulation, except the ſaid Retention'of 
Pulletbon, AQor. Alter. Gilavore. Scot Clerk, 
Ph 8, . Scot contra Scot, Fodem, die, . .  ' 
{Ne James Scot, Son to Robert Scot of Satchels, being Donatar to the Ef- 
cheat and Liferent of the ſaid Robers his: Father , Robert $08 eldeſt Son 
tv 6 fad Robert Scot elder, and Brother of the faid Jawes, begotten upon a 
prior. Wife, Purſues his faid Brother, Donatar foreſaid, for R of the 
Hocmming, whereupon his Fathers Eſcheat was taken, to the effeR that he might 
have acccfs to his Fathers Liferent , conform to a Contra&, whereby he had 
Di(poned h1s Liferent to himz. and of the effet whereof. he was prejudged jc 
the lard .Elcheat, which the Second Son declared; he uſed for Maintainance i 
his Aged Father, who wanted all orher Means whereby to five.' The Reafon of 


f 


Reduttion was, that the Horning proported not, that fix knocks were givenat 

. the, Rebels divetling Houſe, wh Cuſtom is, requiſitz' And that: the Regilte 
of Hurninz4 wherein this Hotning and Exccutionsare inſert, proported noſuch 
Recard of adhibiting of Knocks,. And the Defender producinghis Hotnings 
jn the Margin of the, Execution whereof were.added theſe Words, vis (After 
the M:iſ.nger bad uſed fix knocks at the Party Charged. his dwalting Place, 
& the vrrity, and truth of the dong whereof he abode, as it is iow profee- 
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cd; foralbeithe granted, that he bad cauſed the Mettenger Subſcribe this Mar. 
gin, ſince the Regiſtration, yet it was truely done- and alſo the words foreſaid 
in the Margin was extant ſo written, although then not. Subſcribed at the ti 
when the Horning was preſented to be Regiſtrat, and which the Clerk Kee 
has not Inſert in the Regiſter, becauſe it was not then Subſcribed,, And the Pur. 
ſuer Replying, that ſeing it was not Regiſtrat with, that Clauſe, and is confeſt 
by the Party, wasnot then Subſcribed, the ſame therefore, ought not to ſubſit, 
TheLords Giſtained the Hornihg, notwithſtanding of the Reaſon, the Defend. 
*er proving by the Clerk, Keeper of the Regilter, and his Servants, that when 
the Horning was preſented tobe Regiſtrar, -the ſame had the foreſaid Marginal 
Clauſe, ſtanding then, as it now bears, and alſo proving by the Metlenger and 
' Witneſſes, the truth of the AR, vis. that the Knocks were given, as the ſame 
proports;. and this was the'rather done, becauſe the Lords Found, that this Re, 
; aGon was'purſued fo the Fathers prejudice, whereas the Defender uſed the 
Gift to bis Fathers Suſtentation, ARor, Alter. Sandilayds, 


of Paterſon contra Murray, March 30,1637. - + 
'T Homes Paterſon having Charged Walter #{nrray, Superior of the Lands of 
| Crobelaw, to receive him therein, upon his Compriſing thereof, Deduced 
againſt Jobr Hoppringle, as lawfully Charged to enter Heir to Sir James Pringle 
ne his Father, for the Sumof 2300 merks, adebted by the ſaid ums 
quhile.Sir s.to him ; which Charge being Sufpended by Walter Murray, 
upon theſe Reaſons, that Sir James, from whoſe Son as Charged toenter Heit 
Se, he had Compriſed, was never [nfeft himſelf in-thele Lands , and alſo that 
he ought to have a years Duty of the Lands : And it being Anſwered by the 
Compriſer, that bis Debitor had obtained Decreet againſt the ſaid Walter Muy 
ray, Decerning him to Infeft. the ſaid Sir Fames, ſo-that he now coming in Sit 
Jame:'s place, by his D_—_— from his Son, as Charged to enter Heir, he 
vga to beentered 3 andas to the years Duty acclaimed of the Lands;he ought 
to pay no tnore than the. Annualrents of the Money, for which he has Comprif 
ed, for the Duty of the Land was Exorbitant, The Lords Found, that the De 
fender ſhould Infeft rhe Compriſer, as becoming in Galoſheils place, ficklike a 
if he might have been compelled to Infeft himſelf upon the foreſaid Decreet, or 
Gallofbeils Heir, if any had entered to him ; and Found, that it was not enough 
to give the Superior theAnnualrent of the Money for which he had Corpriſed, 
for an year, ſcing he had Compriſed the Land, and not anAnnualrent out of the 
Lands : Bur the Lords modified the Duty to be payed to the Superior to 300 
merks, albeit the Lands were worth yearly 800 merks at leaſt. Yid,"23 Marcb 
1622, Ramſay. $A, woes wy 
pp Veitch contra Midowgald, March31.1637: , . + , + 
TI- Atharine Veitch being Purſued by Sir Jobn Mcdowggld,to Remove fromthe 
LY. Landsof - and ſhe Excepting upon her Infefrment of Terce,whereto 
it was Replyed,that ſhe had Renounced the ſame z and ſhe offering to Improve 
that Writ, The Lords Found that Improbation could not be received boc ico 
.by Exception or Duply, in reſpe& the Writ was Regiſtrat, and ſought to be 
Purſued inan ordinary Ation of Improbation ; neither way it reſpeRed, that 
the Defender Alledged, thatit was but xr) al oneday or two at the furtheſt, 
before the Intentiug of this Purſuit againſt her, wbo was but a poor Woman, 
and who ought not to be put to Purſue and Intent a new Proceſs, to Improve, 
where the Writ is but lately Regiſtrar and done by the Party, of purpoſe to 
. Put. her tg fiirther trouble, Likeas the Clerk in whoſe. Books the Writ quar- 
relled is Regi rat, hath the Principal ready to be produced, and likeways did 
poigver the ſamine before theLords:notwithſtanding whereof the Lords Found, 
that" they could not teceive the Improbation hoc ordinegbut only per view 4Gio> 
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rirgſeing the Writ was Regiſtrat a day before. the Tarenting of this Align of 
Removing. Ator. Craig, Alter. Burnet. Gibſon Clerk. Yid, 16 Feb, 1633, Ker, 

4 Scot contra Drammord, J ane 16, 1637« -. 


Ir John $cot purſuing Archibald Drummond of Gibliftoun, for payment. of the 
Back-Tack- Duties of the Lands of Gibliffoun, which were Wodfet to, him, 
and Set back again for payment of the ſaid Duties yearly, and for that effeR to 
find Caution for payment of the ſaids Duties bygone, and.ja time coming, And 
it being Alledged, that this Summons could not be fuſtained, it not being Exe- 
cite upon. 21 days Warning, and not being Tebwlat inthe common Table, ſe- 
ing the nature of this AQion, and the like, (viz. for payingot Duties of Lands) 
ought to abide the common Table,and ought to be Execute ypop 21 days wat- 
ning, eſpecially where the Summons contains no priviledge. The Lords Re- 
pelled. the Alledgance,and ſuſtained the Order and Summons, which was Exe- 
cate upon the Citation of fix days, the ſame, being continued, and; the Party 
ofnew Summoned by the Continuation, and Eound no-neceffity of Table-or 
Citation upon 21 days Warning, Actor, Przſens, Alter. Gilmer. Scot Clerks 
. © Anderſon contra Monteir, Eodem die + © | 
Odor Anderſon having obtained Decreet againſt Margaret Monte; as Exe 
| Jearrix to StevinPhilp her Husband, who was Cautioner for Archibald Drim- 
mond, for payment of 500 merks,adebted to:him by the ſaid Archibalds and by 
her ſaid Husband,$c as Cautioner for himz which being Suſpended, that ſhe was 
only anſwerable ſecundum. vires Inventariizwhich was all exhauſted by Decreets, 
and payment made thereof before the.obtaining of the DoQors Decreet: And 
the Articles of the payment being deſired co be inſtrufted amongſt the Articles 
of Defalcation, ſhe produced a Bond granted. to, a.Credytor ,of het. Husbands, 
which was not, Repgiſtrat, noxno Sentence obtained therenpon, but anly pay- 
ed by the Relic. (which ſhe,inftruced ). apd the Bond retired by her, And 
the Door Anſwering, that that ought not tobe allowed without a-;Sentence. 
The Reli& Alledged, that there needed no Sentence, the payment being made 
to a true Creditor, before the DaQors Decreet, towhom her Huſband was on- 
ly a Cautioner, whereby ſhe neither could, nor had neceſlity to know that her 
Huſband was bound. The Lords Found,that this payment without a Sentence, 
ought not to be allowed in prejudice of a Creditor, who had done Diligence, 
and recovered Sentence; but Found, that the Door ſhould come in with her 
prorata, and would gotallow-that paymentas an Article,to exhauſt the Teſta- 
ment in 10tuws, and to prejudge totally the DoRtore, ARor. Anderſon & Mowats 
Alter, Paip. Hay Clerk, * 975 ES Lot dey. ; 
','t +. La, Blairquhen Contra Tennents, Func 22, 1637, ©. 
T He La, Blairquhen by a baſe Right, Holden of her Father inLaw,who gave 
,J - Iatetrment: co her, and her Husband,his eldeſtSon, of all hisLands (which 
were diſtindFs tenementa,and lay diſcontigue in divers Sheriffdoms )- and which 
were united to his Goodfir bythe King, ina —— the Barony of Blair+ 
quben,& whereby theKingappointed one Seafin to be taken for all the Lands,ar 
the place ot. _.-'_ to ſervefor all the Larids united, notwithſtanding of the Diſ- 
contiguity: The ſaid Lady being Lafeft,as ſaid is, Baſe by her Father in Law,and 
being Seiſed at. char ame place of Union,which was contained and appointed in 
the Charter of Union,granted by the King to her faid/Husbands Goodfir, and 
Purſuing Removing againſt che Tennenrs,and che Viſcount of Keumujre Com- 
fearing, and, Defending-for certain of theſe Lands, wherein he was Tntefr, and 
elling her Seafin of.Nullicy, becauſe ie was taken'at the place of 41. + * 
h could nor be effeual ro her,bur for theſe Lands whereat it wastaken,& ſo 
many of the otherLandsaslay contigue thereto;& could not be extended to theſes 
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Lands excepted upon,which lay diſcontigue,and were natnrally.in another Shes . 
-Flort Ns that heriffdom, vichin the which theſe Lands whereat ſhe was La«/ 
fefr tayz#nd the Union granted to her Author,which defigns that place for Sea. 
fin to Serve tor all,camGr be effeual to her,andcahnor grant power to her. Ag” 
thor r& grane a Baſe Right (albeit his Farher had an Union bimſelf, ) roan 
other,with the Priviledge to take'Seafin at that place, tor cheſe Lands lying dif. 
contigne; albeit the Seafin was given to her of all the Lands, united by the firſt 
Linion by the King, except that Baſe Right ſo granted, had been Confirmed, 
And the Purſue: Replying, that her Anchors Union behoved tb be profitable rg 
her, ſeing flje was Inteft in the whole Lands, United by the King to her Author 
Father,' & the coul-« takeSe:fin no otherwayes but at that place, which theKi 
in his Union made betote her Right,. had appointed for all the Lands; tor 1 
had done otherwayes; it. might have been quarrelled,as not lawfally taken, for 
the is Infeft in the whole'Lands.and not in a partzwhereas it ſhe had been Inteft 
in ſome part ot the Lanes only,andriot in the whole, the queſtion had been great, 
er, viz, It her Seafin taken for a part had been good, it the Lands had lyen diſs 
comtigue from that place wherear ſhe was Seaſe bot beingin all the Lands unit, 
ed, and the Union once made and granted by the King, her Author might hayg 
given her fuch a Right ( which albeit Baſe) 1s Lawful, without neceſſity of the 
King's Confimition, rhe King having granted the ſame once of betore to her 
Authors Father. The Alledgafice in.r:ipeR of thisR eply, was R epelled,and in 
reſpeR of the (:id Union preceeding, the Seafin being of all the Lands, albeit 
Baſe,was Suſtained, withour nece flity ot any new Confirmation, Aur, Mong, 
Alter. Nicelſon & Neilſon, Gibſon Clerk, Fed. July 11 and 28. 1637, berwixt 
the ſame Patties, > : 2 BASS ods a | 

_ i Galbraith.contra Lennoxol Blairſbogel, Fune 28.1637, , _ 
B' Contract of Marriage betwint Andrew Gatb»aich and Fanet Lennog his 
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furure Spouſe, Fobn Lennox of Blairſhogel,Pather to the faid Faner,is oblige 
ed to pay-in T«cher, the Sum of | ' © Moneyto the ſaid Andrew Galbrai 
to be imployed upon Land by the faid 4»drew,to the behove ot himſelt in Life- 
rent,and his Spouſe, and the longeſt liver of them ewo, and the Heirs tobe got- 
ten betwi'xr them, which tailzying,the one half ro pertain to Fob» Lennox youn- 
er ot B/arrſhogel, which Sum being Arreited by Mr, Fohn Galbraith Miniſter,for 
ſatisfying ot aDebt,owing to him by the ſaid AndrewGalbraith,and upon theAr- 
reſtment having obraiged Sentence betore the Sheriff of $:rivi/ing.againſt Blair- 
ſhogel as hot.ten as Conteſt, W hich Decreer being Suſpended upon this Reaſon; 
that the Sum was owing by Contract of Marriage toreſaid, and was Deſtinat eo 
be imployed upon Land, as is before related , in reſpeR of which Deſtination, 
the Sum was Hererable,and (a not ſubj:@ ro Arreſtment z, And allo he Alledge 
ed, that ſeing he had conditioned thete Sums in fayours of his Danghcer, for her- 
Litetime and her Husband's,and to their Heirs, with proviſion in caie of Fallzie of 
Heirs betwixt them,that es cſs the equal half hereof ſhould return $0 kisSof, 
in reſpe& he was obliged ta pay theſe Sums anly-with.. theſe Proviſions ; and 
in that manner, theretore with no reafen can he be compelled,to pay the fame to 
any uſe,otherwiſe than to that uſe, whexeto he had provided and obliged himſelf 
particularly,and lo vyght nor to be payed or mace forthcoming, for yo #1, 
Debt, owing by his Sog.in Law to his Creditor,cont. air to the mind of cheCor- 
tra, and Prey:fion of the Parties: And the Creditor Compeating and Oppot- 
ing his.Decreet recovered againſk him, and Alledging this Sum to be.  Ar- 
reſtable , The. Lords notwic hegang of the Deſt:nation torefaid , contained 
in the ConeraR of Marriage, Found the Sum way Arreftable, bar Declared that 
the Creditor,who kad obgaiaed Sentence theretore,ro make the ſame forrheom- 
ing,oughs.co tulfil che Conduions;with the which che Money was affeted by hs 
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4 ' finding Caution to make the ſame forthcomiog t 
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ſaid Contract of Marrlage, and that the Money ought to be payed: to him, be 

o the ReliRt,inicaſe ſhe ſurvive 
her Husband,and to the Heirs gotten betwixt chem, ia manneras the Contract 
Proportsz And Found, that he ought not to have the ſaid Sum-payed to him; 
except upon finding Cantion,as (aid is,and Found it net Competent 1a this place 
to Diſpure, it the Sur might be Eviced. tor che flusbands Debt, and thereby 
the Bairns (it any were gotten inthe Marriage).prejudged ofthe Fee of the Mo= 
ney,or the Perſon Subſtitate,it there were no Heirs 1n the Marriagezbut reſery- 
ed that inits own time-to be conſidered, when theCaſe ſhould tall out:and-in the 
mean time, the Husband'Tiving, who was provided to. this Literent,atleaſt of the 
Money, it was Found, that the Creditor during his. litetime,oughe to have the 
afe of theMoney, he findingCatition «t ſupra; for theArreſters Debt being tar leſs 
than the Sum Arreſted, the profit thereot might pay him before his Debitordi- 
ed, and ſo the doubt anent the Heirs could not occur. Gibſon Clerk. Yid, Nv- 
vember 21, 1623, Hamilton, Fanuary 29. 1629, Grahame, 


| L- Lamond contra Murray, Fune penult, 1637, | 
He Laird of Lamona Suſpending the Charges given by Donald Murray, 
[ uponan Obligation granted him of 3000 merks,upon this Reaſon, that at 
the time of the Bond he was Minor, and was then in familia paterna, and done 
without his conſent, who in Law is his Adminiſtrator, and therefore was null : 
Likeas, he has Intented ReduRion uponthis ſame Reaſon, which he produced 
in Proceſs. And the Charger Anſwering,that when his Reduction is infiſted up- 
on,and ready for Reaſoning, he ſhall Anſwer theretoz but by way of Suſpenſion; 
itis againſt the Practick andRealon,to receive this Alledgance,it conſiſting in fa- 
#o, to be tryed ſo ſummarly, where itcannot be inſtantly verifieds but tnuſt 
receive Terms of Probation, ſpecially ſeing he is content to find Caution,to re- 
found the Money in caſe the Suſpender prevail in this Redu@Rion, The Lords 
Found, that they would xeceive this Reaſon of Minority to be Diſcuſſed, and Try- 
ed in this ſame place, by way of Suſpenfion, without neceflity of futther Proceſs 
inReduRion, but Declared, that they would Adignonly one Term to prove the 
fame,without Prorogation ot turtherDyets,& therefore Afigned aDay to prove 
the Reaſons, at the which Term the Lords Declared they would conclude the 


Proceſs,and Adviſe the Cauſe,and wonld grant no more Terms to prove, Actor, 
Gilmore. Alter. Scor Clerk, | 


| Lo, Cranſloun Riddel contra Richardſon, Fuly 1, 1637, | 
Mquhile Sir Robert Richardſon of Pencaitland, having given a Bond in {a- 
vours of his ſecond Son, 0bliging him and his Heirs to pay to the ſaid ſe- 
cond Son 8000 merks for his Proviſion, and Portion Natural, and for help of hit 
Living,which Bond being made by him, he then being fick of a Palſey,where- 
ofhe liveda year and an halt after che Date of che ſaid Bond, which being de- 
fired to be Reduced at the Inſtance of the Heir of the Maker, viz, his eldeſt 
Son,andat the [nſtance of the Lord Cranſtoun Riddel,to whom the (aid Heir had 
fold the Lands, whereto he ſucceeded by his Father, and ſoas he whoſe Lands 
might be Diſtreſſed upon/ſome pretext, through the ſaid Bond, upon this Rea- 
ſon, that the ſaid Bond was null, being made by the Detun& upon his Death- 
ded,to the prejudice of his Heirs. And the Defender Alledging,that this Bond 
being granted by the Father to his lawful Bairn, who had no other Benefit pro- 
vided to him by his Father, and who had go other thing to ſucceed to by his De-» 
ceaſe,neither moveable,not immoveable but thisBond, it ought not ro be Found 
uncerthe compals of this Reaſon, as a null Deed, ſpecially where the Maker li- 
ved ſolong afrer the date thereot,and continued in this lent Sickneſs, whichSick- 
nels cannot be Found, and was not of 1t ſelf of the nature of Morbus Sontices, 
O00004 and 
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andwhich is not #mpedimentum rebus agendis, and which cannot be an Impedi- 
ment to hinder the Father, - ro provide his Children to their Natural Portions, 
according to his Eſtatezat leaſt the quantity for which it may be Suſtained againſt 
the Heir(there being no other Moyeables pertaining ro the DetunR,the time of 
his Deceaſe) opght to be Modified & Determined by the Lords, for the which 
quantity ſo to be modified, theBond ought to beSuſtained, & ought not tobeRe. 
duced in totumy toralbeit perſons on Death-bed may not burden their Heirs, yer 
the mind of the Law is, that they cannot do ſuch Deeds as may take away the 
Hezetage from.them, which ought to be underſtood to take it from them dire. 
ly,andto give it toa ſtranger; but that they may not provide a Zegitime to their 
own Bairns, they being then of ſound Judgement,albeit in Sickneſs, and there. 
with to-burden the Heir, where the Heretage is not thereby Eviced, albeit ir 

may be thereby ſomething burdened for fo juſt a Cauſe, ought neither to be 
Found the meaning of the Law, nor Maxime adduced in thisReaſon:and it is a» 

gainſt the Law of God,of Nature,and all Reaſon,to find that the Fathergeven 

on Death-bed may not do ſuch a Deed,as to provide his Bairns, who were deſti. 

rute of help, and that one ſhould have all, The Zords Repelled the Alledgance, 

and Suſtained the Reaſons tor they Found that the Father on Death-bed could 

not makeany Proviſion in favours of his Bairns, albeit unprovided,which mighe 

burden the Heir with payment thereof, and that he could do nothing, bur in ſo 

far as he might do in his own part in Law belonging to him, in ſo far as concern» 

ed his Moveables,and that the Maxime was univerſal for all, concerning Bairns 

alike as any other perſons whoſoever:and Found that no Modification ought to 

be made. ARor, Advocatus. Alter, Stuart, Hay Clerk, 


Tennent contra Futhie, Fuly 4.1637, 

Ne Tennent, Wite to Fames Futhie,having received an Obligation of 100 
merks yearly,to be payed to her by Fames Futhie, her Father in Law,for 
her Aliment, her Husband being then ont of the Countrey a certain ſpace, and 
ſhe Charging for payment,and the Father in Law Suſpenging,that this Bond did 
pertain to his Son, her Husband, and was'in bonis ejus : Likeas, his ſaid Son be- 
ing come to the Countrey,and living in Houſhold, he and his Wife together, in 
Conjugal Duty, he had made payment to him of a part of the Sum, and had res 
ported his Diſcharge thereupon, which ought to liberat him of this Charge, gi- 
ven to himat his Good- Daughters Inſtance,in the abſence of her Husband, who 
was now out of the Country : And alſo he Alledged, that the ſaid Son her Huſ- 
band was adebted to in the Sum of whereto this Suſpender had 
Right, and ſo hewas content to compenſe pro tazvto, The Lords Found none of 
theſe Reaſons Relevant,tor they refuſed toallow the payment made to the Huſ- 
band, or to compenſe for the Debt owing by the Husband, albeit the Man and 
his Wife was in Family together,and that there was noſeparation betwixt them, 
| but that the Woman was preſently with Child co her Husband, in reſpe& that 
the Bond was given to the Wite for her Aliment, and the Husband was Found 
to have no Right thereto; for the Husband being now abſent, che Wite might 
ſeek a modification of her Musbands own Gear,it this Money had been properly 
his own, much more might ſhe ſeek this, which was Deſtinat for her own Main- 

tainance and Aliment, Hay Clerk, Vid, March 8, 1639, L, Balgillo. 

M* Duff contra M*Duff, Fuly 5, 1637, 

NeM* Duff being ConfirmedExecutrix to herBrotherFohnAcdf,and par= 
ſuing the Executors of umquhile M*duff, which umquhile 
M*duff was neareſt of Kin to the ſaid Fohn M*duff, thePurſuers Brother,and who 
Died Minor,and which umquhile Mcduff was that perſon whobeing neat» 
eſt ofKin,as ſaid is,0ught to have beenTutor to the Pupi),to pay to her gy” 

an 
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All proponed for the Executors, preferred-the Heir,and Found thae the 
Stam belonged to'che Heir,and conſequently to, his Afiigaey, (eing che ſame was 
owing by an Hererable Bond,aad Found, that the Error commiced by the Heir 


in being Tutor to the Executots,and Confirming this Debt and recovering Sen, | 


tence tor rhis Suw,at his Inftance,as Tucor-to.the Bairns, did. nor prejudge him 
of the xight to that Heretable Bond, and that by os Errorthe Righe was nor 
"Acquired ro the Executors,atter ſach a manner; but chat norauhiloading of that 
Eror,he might return and Cloth himſeli with his own Right,and Conſequent, 
ly that the Heirs Affigney ought to be preferred,and that the Heir, by the Deeds 
foreſaid was not Denuded, as ifit had been a Donation,excepe thac the Execy. 
tor will Alledge, that the Heit had. done theſe Deeds of Confirming, and Pur. 
ſuing as Tutor, afterthathe knew: and underſtood that the Bond in Lay did 
pertain to himſelf as'Heir: 4&or, Craig, Alter, Fil, Fuly 25: 1634, 
X4a:hi[on, and rhe' Caſes there; . W "7 


''** Robertſon coritra Brown, Jul 11.1637. | Kt" 
Ne Robertſorbeing Infeſt in a Tenement in Pertb,in March 1637. byRe 
(CY fgaren made by Fewer Brown, which Jewes was Infeft therein upon the 
4. of July 1631.conform to a preceeding Diſpoſition of that Land,made to him 
by Gilbert Brown, Heretor of the Land, datcd Felryary 1. 1631. Purſues Re 
. moving againſt Patrick, Brown, who was Infeftin that ſame Tenement,upon the 
5 of July 163r. a day or two akter the Seafin raken by the faid Jewes Browy,the 
Purſuers Author, the Defenders Seafin Depending upon a Compryfiog, Dedu- 
ced againſt the ſaid Gilbert Browy at his Inſtance z the Denunciation of which 
Cowpryſing was in J»re before the Seafin given, and taken by James Brons, 
upon his Right n\ace to him by Gilbers, albeit the Compry ſing and. Seaſin wy 
notperfeted, but within a dey or two her Jodie Brown Sealin, yer he contes 
ded he bad (afficient Right to bruik the Lands,in reſpe@ of his foreſaid exaQt Db 
ligerite done legally, and that he bad Served Inhibition upon the 2 of Februcy 
" :163*. againſt rhe ſaid Gilbert, whoſe voluntar Diſpoſition, done only one 
before bis Inhibition,cught not to prejudge the Defender; (eing the ſaid Gilbert 
Brown, common Authorgand James Brown Receiver of the Diſpoſition, were,and 
areboth Bankrupts,:he Diſponer ſtill continuing in Poſleſſion,and there being 
nothing to qualifie any real Debt,owing to him by the ſaid Jawes Brown;ſotha 
he Alledged,that his Seaſin upon his Compryfſing albeit a day or two expede on- 
ly afier the ſaid James his Seaſin, ought to be drawn back ro the time ofhig 
Denunciation,and ought to Defend him in this pollefiory Judgment ſing heof- 
fered to provegthat the common Author retained Poſſeſſion ofthe Land, not 
withſtanding of the Diſpoſition made by him, continually while the Excipiet 
Removed him by order of Law, viz. in Oober 1632, at which time the Excipt- 
entbecame in Poſſeſſion, wherein be has continued ever fince unto the time of 
this Plea,. And the Purſuer Replying, that his Right ought to be preferred in 
reſpe& of his Seafin, preceeding this Defenders Seafinz which prior Seafin ofhis 
depends upon a Diſpoſition, preceeding the Excipients Denunciation; and al 
ber both Receiver and Diſponer. were Bankrupts, yet that ought not to pre- 
judge this Purſuer, who for moſt onerous Cauſes had Acquired the Right,god 
ws nothing of what proceeded betwixt his ſaids Authors. The Lords Repelled 
the Exception,and preferred the Purſuer, in reſpeR of his Authors fixſt Seafin, 
and firſt Diſpoſition, and Found the Denunciation of the Compry ſing, was no 
impedimentto the Acquirers of the Diſpoſition, to take a Seafin conform to the 
ſaid Diſpoſition,which preceeded the Denunciation, and alfo the Iohibition,or. 
even after the ſaid Denunciation,the ſame Spending upon a preceeding Cauſe; 
Neither reſpected the Lords, that both the Diſponer and Acquirer were Bank- 
| rupts, 
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rupts,feing this Purſuer who had Acquired this Kight,albeit lately,yet the ſame 
was for an onerous Cauſe,and he was never qualified,nor alledged to be partak- 
er of any Fraud with his Authors:and the Poſſeſſion was not reſpeCed, ſeing it 
was but a Poſleſtion of five years, which isnot receivable to maintain any Right 
initfelf,nor ſufficient againſt the Purſuers Right, wherefore the Purſuer was pre» 
ferred, as ſaid is. Actor, Hepburn, Alter, Oliphant, Hay Clerk. Fid, for this of the 
Poſſeſſion, March 13, 1637. Exird. And forthe laterveening Denunciation, 
March 2. 1637. Smith. 


L. Lesmore contra the Lady, Eodem die. © 7 
Ld Leswore Contrafting with: the Reli& of his Oye, Diſpones certain 
Lands to herin ſatisfaQtion of her ConjunQ-fie, which ſhe accepts, and 
in the ſame-Contra@ ſhe obliges her to relieve the Laird of the Teind-Duties, 
adebted and accuſtomed to be payed out of the ſaids Lands, whereupon ſhe. be- 
ing Charged to relieve the Laird of theſe Teind-Duties, and for that effe&t 
to make payment of a particular Quantity condeſcended on, as has been in uſe 
thirdiverſe years, to be payed by the Tennents of cheſe Lands, before this Con- 
trat;And ſhe Suſpending, that albeit the Tennents of theſe Lands has been ac- 
cuſtomed to pay the Quantity Charged for, yet that is not ſufficient, to make 
her obliged theretos for that cannot be the mind of the Contraft, that ſhe 
ſhould pay any further, for the Teind-Duties of the whole Barrony, whereof 
thir Lands contained in this ContraR-are but a Part, but only that ſhe ſhould 
pay a Proportion of the whole Duty, effeirand tothe Proportion of her Lands, 
tothe Quantity ofthe whole Barrony 3 for albeit the Laird, who was Heretor 
of the whole. Barrony, might appoint a Tennent of any Part of the Lands 
ofthat Barrony, to pay the Teind-Duty adebted for the whole, and allow that 
payment - in the firſt end of the Condition betwixt his Tennent and him, yet - 
that was no Juſt Cauſe to aſtridt her todo thelikez neither did her Obligation 
ined in the Contraft bind her thereto, ſhe being bound to pay the Teind 
'Dury adebted, and accuſtomed z Sothat albeitthe Tennents of theſe Lands had 
formally payed the whole,yet except the whole were adebted for theſeLands,ſhe 
cannot be ſubje& theteto,but to her Proportional Part only. The Lords Found 
this Reaſon Relevarit, and Found, that theſe Words in the Contra, viz, to 
Relieve the Laird ofthe Teind-Daties adebted and accuſtomed to be payed, 
could Import nofurther, but that ſhe ofghit to relieve him of that proportion of 
the Dunies effcirand to the Quantity, with the which the whole Barrony is af- 
feted, and as thir Lands anſwers to the quantity of the Barrony, and that 
the cuſtom of payment of the whole Duties out of the Lands, cannot Burden 
her with the whole, except that the whole Daties acclaimed were due to be 
payed for the ſaids Larids alone, and Found, that theſe Words Adebted and Ac- 
caifomed ,” ought not to be ſeverally underſtood, but as Conjoyned, AQor. 
Alter, Davidſon. $+0t Clerk. | 

\ , -_ - . La. Blairquhey contra Tenncnts, Fodew die. Da 
the Cauſe of the La. Blairq»hen, mentioned before June 22. 1639. It being 
| further Alledged, for Jon Inglis, and the Viſcount of K ermeire, whole 
Tennents were conveened in this Judgment of Removing, that they were In- 
feſt in the particular Lands contained in their Rights, by publi& Infeftment, 

Holden of the King; and by vertue thereof thir 18 or $0 years in peac 
z which Lands lay diſcontigue, from the Alledged Place of Union, 


o 


30 er.4o Miles atleaſt, And the ſaid Publi Infeftment flowed from Jofpas 
Stzot, who was alſo publicly Infeft by the King, which Jofias Sterts Right 
flowed from a Right granted by this Purſuers Huiband to the ſaid Joſtas, which 
Husband was ſerved Heir to his Goodlir, who was Infeft, Holden of the King, 
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and died laſt lawfully Infeft, whereas his Father, who was the Author of the 
Purſuer and her Husbands Conjun& Infeftment, was never Infeft in the 
Lands; ſothat the Purſuer, and her ſaid Husbands Infeftment of Conjun-fe 
being Baſe, granted to beHolden of his Father the Granter, and who was ne« 
ver Infeft himſelf, cannot be ſuſtained as a valid Right to Remove theſe Exci. 
pients, who were Infeft by Publid& Rights, clothed with ſo long Poſſeſſion, 
ſpecially in this Poſleſlor Judgement, where the Purſuer and her Husband can 
never be able to Alledge, that their Baſe Infeftment proceeding as ſaid is a #0 
habente poteſtatem,” was ever clothed with Poſlefhon of theſe Lands EXCepted 
upon, And the Purſuer Anſwering, that her Baſe Right ought to be preferred, in 
it lows from her Contratt of Marriage, and the ſaid. Right granted to 
thir Excipients flowes from her Husbands Right, which, albeit it be public, 
and flowes to him as Heir to his Goodfir, and has no reſpet to his Father, yet 
the ſame being ſo acquired by her Husband, after the date of her Conjung. 
Infeftment, which theDefender quarrels,it muſt be profitable,8 accreſce to her, 
and make her Alledged Baſe Right become good to her, ſicklike as if her Con. 
jun& Infeftment had proceeded immediately from her Husband, q»o c-ſ his 
ſaperveening Right, as Heir to his Goodlir, mult accreſs to her, quiz Jus ſuper. 
weriens awthori prodeft ſucceſſor, And this Ground holding, as in Liw and Equj. 
ty it onght, there is no neceſſity to Alledge Poſſeſſion, but her Rights good 
without Poſſeſſion, The Lords Repelled the Exception, and ſuſtained the Pur. 
faers Right, and preferred theſameto the Excipients publi& Right, ſeing they 
Found, that the acquiring of the Right by her Husband, as Heir to his Goodfrr, 
behoved to be profitable toher who was Infeft, albeit Baſe before that acquif- 
tion, and thefaid Baſe Right was confidered, as if it had flowed toher from het 
Husbands felf. Yid. Jure 22.and July 28, 1637. Betwixttheſe Partics, 


Skeen contra Fuly 15. 1637, 

R. Andrew Skeen of Hahards, purſues for Entry to the Lands 
Vi of which were Set by him to the ſaid Tennent,conform to an Ap- 
oimtment, faithfully accorded, and conveened fully upon, betwixt them, where- 

by the ſaid Mr. Andrew Set the Landsto the faid Tennent, for the ſpace of 
years, for payment of ſuch a Duty condeſcended on in the Summans, at the 
which time the ſaid Tennent promiſed; that if he Entered not to the Lands 
conform to the ſaid Agreement, that then he faithfully promiſed to pay a yea 
Duty for the ſaidLands,& therefore Purſued himto enter and keep #3 0s 
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which he referred to his Oath. And tbe Defender Alledging, that there was 
Place of Repentance y Likeas, immediately after the conference, concerning 
the ſaid Bargain, be gaveit over, and declared that he could not ſtand to the 
ſame, which he did, and might have paſſed from that conference, (cing ao- 
thing had followed further thereupon. A4ndthe Purſuer ſuſtained no prejudice, 
the Conference being had about Whitſunday laſt, at which time the Ground was 
Laboured by the Tennent indweller therein, and before the Cropt be ſepals 
he'had, and hasfufficient time to provide For another Tennent. The Lords Found 
that there was place for Repentance tothe Tennent, to quitthe in rebus 
Integris, and that he could not be compelled, to keep the C i 5 rk h 
to have'been agreed upon, for Entry to the Ground, and Labouring the fame, 
during the Alledged Tpace conveened upony and they Found, that albeit the 
Purſuer had bigged Barns and Byreg to theTennent, for his uſe of Labouring, 
that yer there was'no prejudice to the Maſter, ſcing they would Serve for any 
other Tennent that ſhould'Enter; neither wasit a confidersble Prejudice, that | 
the Tennent Entered not at Whitſandayto the Grafs, as. the Detender woull | 
have inferred ; But becaufethe Purſuer reftrifted his Summons tothe fulfilling | 
| of 
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of that Part of the Alternative, Alledged. condeſcended upon, viz. Either to 
Enter to the Land, and keep the Tack agreed upon, orelſe topay him ayears 
Duty of the Land, if he Entered not; The Lords ſuſtained. that Part, viz. for 
payment of the ſaid years Duty, if heliked notro Enter to the Land, for the 
which the Lords Found, that the Defender could not be. heard to Refile: and 
Paſs fromthat Promiſe, rf the ſame was proven... And therefore the Lords fie 
ſtained the Aon therefore, to be proven by Defenders Oath, whereanent-the 
Lords Found the Defender had no Place ,of Repentance. Gibſon Clerk. Fid. 
July 16, 1636. eMowat. & Fan. 29, 1630. Laurie, 


Viſcount of Belheaver contra La, Zuſi, July 18. 1637. + -:.... 
To Viſcount of Belheaver being Donatar to. the Laird of Lyſ#sEſcheat, 
and uickng, Dedarator , thereupon, :Purſues a ſpecial Declarator 
againſt the Lady Lyſs, and certain others, wherein a Tennent being called 
for delivery of certain Steil-bow Goods, which . were delivered. to him 
by the L. of Luſs , the time when the Room: was. Set to him jnSteil-bow, 
with the ſaid Goods, 4nd the Defender Alledging ,. that | he could! ngt 
be ſabje& to deliver, the ſame.to the Danatar., he. being Tennenx. of. the 
Room, fo Setin Steil-bow; for he could not deliver the Goods, and. be Con 
pelled to keep the Room, and to pay the yearly Duty therefore, AL 
Steil-bow,. which he obliged himto pay for the ſame, togerher with. the Viet 
bow. The Lords Found, that the Defender ought to be Compelled by this Pro- 
ceſs, to deliver the Sterf-bow Goodsto the Donatar, betwixt and; the Term; of 
Whitfunday next to. come 1638. Betwixt and which Term he might provide 
bimſ{eH of another Room, and give over this Room tothe Setter ther tobum, 
or to any other having Right to the ſame, and that in the meanuime he might 
make nſe of his Corns,8 provide for the delivery of the Steil-bowGoods. Ang jt 
was not reſpetted, that the Defender Aledged, thathe being Tennent, cloſed 
within Terms, as the Heretor could not Kemove him before he were awfully 
Warned, as uſe is, no more could he Purſue for thedelivery: of che Stejl-bow 
Goods, betore he were. Warned , feing he could net, deliver: the. Gaods, 
which were the means by the which he Laboured, and which is Pars funds,: fo 
conditioned to him, and conſequently the Donatar, who-could not be in a bet. 
terCaſe than the Maſter, who Setthe Room, could not purſue for the-Goods, 
except hehad been firſt Warned to Kemove; , which Alledgance was Repelled, 
for the Zords Found, that the Defender ought to deliyertheSted-bow Goods 
tothe Donatar, as having Right thereto, at the next Mhithnday,. aftertheſe- 
paration of the Cropt, and that it was in the Tennents will-flall co., retain the 
Poſfeffion of the Room, .or to Jeave the. ſame, if he foal piter Gen invidg 
Whitfendey, and ay and while he were Warned, by one having Right to the 
Land, which a neonate rothe imple Eſcheat could —_ albeit that 
Donatar-would alſo, had &ight. tothe Steil-bow Goods, .And- this was Found, 
in refpe& that the Defender, was butanaked Tennent withoug Tack, whereas, 
if he'had obtained Tack of this Roonvin Writ, with the Steil-bow, the Diana- 
tares cefu could not have purſued for delwery of the Goods, while. the Tack 
was expired, albeit he might have ſonght Declaratoriam Juris thereupan,before 
heexpiring of the Tack. 4&or, Advocetns & Nicolſon, Alter.Mowet, Gibſon 
Clerk. id. Decemberg, 1638. La, Wel#mur-land, and the Caſes there. 
1+ - Innerweik, contra La. Smeitoun, Fly 19. 1637. \... + 
mquhile L. Sweitour being obliged to pay to. Innerwerk, a yearly Annui- 
| ty of 1700. Merks, during Innermeik's Lifetime yearly, which Bond 'Re- 
nſtrat being Transferred in the Lady, Smeitour, as Executnix to her Husband, 
Granter of the Bond, reſerving herDefences, and ſhe Suſpending, that the as, , 
Executrix, could not be ſubjeR - pay a yearly Duty, for Years and Terms to, 
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come, after the deceaſe of her Hugband, who was the Debitor, for that was a 
FaQ only preſtable by the Heir, who ought to be conveened therefore, and 
not by theExecutor,and the moſt that the Executor could beLyable thereanen, 
was-only for fomany Terms bygane of that Annualrent Duty, as were owing 
the time ofher Husbands deceaſe, and that ſhe ought not to be ſubjeR to pay- 
ment in time coming. The Lords Repelled this Reaſon, and Found, that the 
Executor wasſubje@ to pay the yearly Duty in a)l time to. come, during the 
Creditors Lifetime,y/q#e ad vires Inventarij, wherein the Lords Found both the 
Heir and Executor Lyableto the Credyor, as he pleaſed; and Found, that there 
was noneceſlity tothe Creditor, to Charge and Diſcuſs the Heir primo locozbe. 
fore theExecutor-could beCharged,as if it were roar to be firſt payed by, the 
Heir, and that iF any otherwiſe the Executor could be ſubjett, the ſame was but 
in ſubſidiure, after the Heir was firſt diſcuſſed, which was Repelled, ſeing they 
Found,that theywere both obliged alike principally totheCreditor,as ſaid is, & 
here theCharger infiſted againſt her as Executrix,atthe leaſt Intromiſſatrix with 
the DefunQs Goods and Gear, but the Diſput run upon this ground, as if ſhe 
had been Executrix; for ſhe Alledged, that the Intromiffatrix could be Lyable 
00 further thanan Executrix, which Ground was holden -as granted, and fo 
Diſputed, as ſaid is. Ator. Stzart. Alter, Advocatus, Fid, March 29, 1626, 
Cowfton, and the Caſes there cited, June 13. 1629. Inglis , 


L. LZawers contra Dumbars, July 26. 1637, 
4 ber umquhile Countes of cMHurray,and the Earl of Arg yl her Husband for 
his Intereſt, having obtained Decreet in axno 1583. againſt Dumbars,for 
the violent Profits of certain Lands in Mwrray, pertaining to the Countes in 
- Conjun&-fie,” by ber Right thereofmade to her by the umquhile Earl of Mur. 
"rey her firſt Husband, which Decreet was given againſt the Defenders therein 
:Cumpearingz after which Decreet no other thing being done therein, while 
about the year 1597. at which time the Parties in the Sentence being all then 
dead, the Laird of Z»#die, Son procreat betwixt the ſaid Earl of Argyl, and the 
Countes of Murray, obtainer of this Sentence, obtainsthis Decreet -T ransfer- 
red in him, as Executor to the Lady his Mother, who was Conjund&-fiar of the 
. Lands, and in ſome other Dumbers as Repreſenting the Defenders in the firlt 
Sentence, ( the Laird of Lundy not being then,norat no time thereafter decern- 
ed Executor tothe Earl of 4rgyl, Husband to the Lady, and to whom Jure Ma- 
ritithe benefit-of the Sentence behoved to pertain) and in this Caſe the mat- 
ter ſo ſtands, -while the year 1636. or 1637. That Landy Diſpones his Right of 
the ſaid:Sentence tothe Laird of Lewers, for ſatisfying of a Debt, payed by 
- Lawers for Landy, which Lawers obtains himſelf Executor Dative decerned to 
.the Earl Argyl, Husband to the Lady, and ugon theſe Rights now purſues the 
- ſaids Dumbars, for payment of the Sumy eontained in the ſaid Decreet of violent 
Profits. And it being Alledged, that the faid Decreet was Preſcribed, con- 
form tothe AZ 28. Par. 5. Ja. 3. Therebeing 40 years ſince the date thereof, 
and no-Pocnments taken thereon fince 3 Whereto it was Replyed, that Sen- 
tences in foro cortentiofo Preſcribes not, as was Found by the Lords, inan Aion 
betwixt Currours,and the A@ of Par. which mentions not Decreets, cannot be 
.extended to Decreets; ſeing Acts of Par. are ftricti Juris , and cannot extend 
to any further than the ſame Bears, ſpecially i» odioſts, as all Preſcriptions are, 
which are of this kind. 20, That it was Interrupted, ( pofits that Sentences 
might Preſcribe,which is denyed) in reſpe& within the time of 40 years, the 
Laird of Landy had obtained the ſaid Decreet Fransferred, the Parties being 
Cited thereto, which was a ſufficient Interruption. And it being Duplyed, that 
that Purſuit at his Inſtance, as Executor to his Mother, could not be Suſtained 
as 
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4 a valid Interruption in Law, ſcing-the Benefit of this' Sentence behoved to 
pertain to the Exccutors of her Husband, and ſo the other Title being Null, to 
daim the Right of the ſaid Decreet thereby, which could not pertain to her Exe 
ecutor, the ſaine £annot be Found an loterryption. And the;Purſuer Tripiy- 
ing, that be was that ſame Perſon, who wouldhave alſo been Executor tothe 
Hpsband, and thatthe Interruption made, as. is above-written, oughttherefore 
to be Suſtained to. ſtay the Courſe of the Preſcriptian,. which was in-it ſelfodi- 
ous, to take away. a Decreet given againſt. a Party Compearand,| arid holden as 
Confeſt, who, could never;be;Found. in bone fideto takeaway that Decreet, 
without a ſpecifick Diſcharge. The Zords, Found, that this-Decreet, albeir given 
inſt a Party Compearing, was Preſcribable, ' where no- Diligerice followed 
thereon, within the. time required by the foreſaid Act of Parkiawenr. And Declared 
that they would obſerve this,and the like Decifion in all zime coming, when the 
like queſtion of Preſcription ſhould. be obtruded againſt Decreets, albeicis fore 
contentioſo, and Pound that the fame comes under the Act of-Parliemert forelaid, 
Andas to the Reply of Interruption becauſe the Sentence of violent Profits 
contained a great Sum, the Party being holden as confeſt ripon, the whole Ly+ 
bel,notCompearing to Swear.upon the Quantity. The Lords Found: this Inter- 
ruption ſufficient, to. ſtay the:courſe of Preſcription againſt the Decreet; which 
+ Decreet the. Lords Found ſhould remainin force to hayeeffcd, for refounding 
to the Purſuer of the Juſtand True Intereſt, which the obtainer thereoftanbe 
lifed to have ſuſtained,ficklike as when the ſame mighit have been tryed,and 
qualified by the Party obtainer, before the obtaining of the Sentence, but not to * 
infer Execution for the whole quantity in the.Decreet, which is the whole Ly. 
bel, in reſpe& the Partjes were holden-as covfeſt, as faid is, which quantity the 
Lxrds Found, ought to be retrinſhed to the Ladics True and Juſt Intereſt, and 
cther, and after the Tryal whereof they Found, that they would Modifie 
alſo that ſame quantity, and for which quantity ſo to. be-Mpdified; the Lords 
Found that the ſaid Interruption ought to be ſultairied, to maintain the ſaid De- 
creer, and Execution thereof, and no further. Aﬀor. Advocatus,Nicol(on & Sty- 
at; Alter, Burnet, Gilmore, Nicolſon younger, Johnſton & Gibſon, Gibſon Clerk; 


La, Blairquhen contra Tennents, Fuly 28, 1637, © _. | 
[? theAQion ot the La, 814irquhen,whereot mention is made, Fuly 11andFune 
22. 1637. Ic was turther kiked by theDetenders to that Exception proe 
Poned betore by them, that theLlnjon ought not to be reſpeed,the Lands Uait- 
edbeing diſtin Baronies, Holden ot, divers Superiors, viz, the one of the King, 
and the other of the Prince,and the Union appointing the Seafin to be taken up» 
oh tte Ground of the i. ands,, Holden of the Prince, to ferve tor the Lands alſo 
Holden of the King, whereas they lay 40 miles ſundry,and in divers Sheriffdoms, 
and ſo againſt Narure,and which can never be Suſtained, as a Warrand'to the Fa- 
ther, to grant to his Son and his Wife, an Inteftment of a Baſe Holdjng,contain- 
ing the like Ulniofi, that Baſe Righr neyer being Confirmed, and neither che 
Wite nor the Husband, nor their Author ever being in Poſſcſſion of the Lands, 
whereas the Defenders and their Authors are Publickly Infeft, and by. yertue 
thereof theſe 18 years in Poſſefſion, which ought ro Defend them from Remoy- 
. ig it this Poſſeſſory Judgement,which Alledgance was Repelled by the Lords, 
Vid, Fane 2:2, and Fuly 11, 1637. betwixt thoſe Parties. and March 19 1636, 
L, Lawriflous, _ | of 
| E. Haddingtoun contra his Tenneats, Eodens dite mi 
T HeE.ofHaddingtorn Purfuing Removing againſt his Tennents,as HeirRe-» 
YI. toured to his Father, and Intefr ſo as Heir to,him upen,a Warning,made at 
bis Fachers Inſtance, before /h:tſunds) laſt , andatrer which Warning,and ſome 
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died;Andit beimg-Alledged thar no-ProgetÞrooit he Suftaiied th 
Inſtznc6upon:cthar Warning]-only* Execute ari his umquhile-Fathets | 
which becameexgnt® by his Deceaſezand thisPurſutr tould'nor be Heitl £6/45 
any Legat-Deed-cherewpon by Removing, tmtothe time anew Wikhitty was Exe 
ecute-lawfully achipown/inftancey And alſo Alledged;' that'the Purfutrs RE 
rout and Seafin werebothafter che T erm, before which the Within wis'niade, 
ſo.rhacalbeit che Watting bad beerw'ar his own! Tofſtance 4, Yetthe'{athe Earingn 
be Suſtained,: he neither being then nor'yer ar this Term, ndr'beforet, ciehtt 
Retouret! Heir or: Seaſed, far-le(s raft ir be Suſtained; ro maintain the -VWtn- 
ing-ix Aisilaſtance-Uwhicl was-Execute by the Detun® ,* The Lords Repel. 
led bottvitheſe Alledganices, and Pound;”' that the . Heir” mighe proſecute" the 
Waring, and iveeme- Aion thereupon, -which- wis uſed 'by* his'Deceaſt Pre, 
deiefloty albeirnocbing had been! further-proſecute thereupbti'byithe D | 
befarehisDeceaſe-wnd which the- Lords Found'the Heir -mipht tom Y 
ly do;zas weltwhete'the Detun& dies before the Term , ro Which ehe*' Wi; 
ning was made, 'as when he dies after the Term: Neither wis'it' teſpe&&@ 
that the:Graſs Profites of the firſt year, after the Warning, might be clainled 
by-the Executors: obrthe Defun&; who ſurvived the Term, and that the” Heif 
couldnothaveRight thereto: Andalſo,the Lords Repelled the other Alledy.' 


4 
: 


anceziFor they Found thatthe Retour and Seafin, albeit both afrer _ 


oavethe-Purſuer ſufficient Title an Intereſt to Purſue this Removing,againſt & 


Party.-who had 'no Right to the Land himſelf, 2nd that the Retour and Seaffa 
ſhould: be-drawn back, But { find a-ſcruple in this Deciſion, and for the backs 
drawing of-rhe Retour and Seafin; conceive not how they can be drawn back 
to give.the'Furſyet Right ro aperſonal AR as Warning, which thed'he coull, 
not make,or dozthe Defun whe-then had:the only Righr' beitg living fot thr 
time,AQor; Auvordtne & Stnart, Alter, Craig & 'Gilmire, ScofGletk, Fid, DE 
cember rt, 1638. Finleſon} - Ah > ofOu: 92001008 
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M Y Lord Danipace Preſident being made Alſigney toa Bond of 2000 merks; 


to,and whomwupon his' Aafor 
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in Libbertoun from theLortl Hally-ratlsbonfe,'w 


J/ANGIG the Cedent;& his Servarit, which he Afledjed ought fo belong, 
ſe; where,” Alexander Spear,who »vdfir tothe aifns, - 


me Dare, And it; being queſtioned, if this Alvin nds be woe - 
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randihis Afſignationg' arid ſo could -ntither wirt not" loft int the I 
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Preſens. Alter. Hay Clerk.” Fid. Decewbir x2. 1632, B:) Heddinglos. 
© Ceſſation for near a jear, in reſpe@ of the Troubles for, Kirk buſiieſs. © 
Supplication La. Glenbervy contra her H July x3: 1638; 

His day [nhubicion wasCraved ax4he Inflance af the Lady Glenbervy againſt 
| her Husband, upou a Bond made by bim in her Favours, whereby he was 
obliged to [nfett herin Literent in certain Lands, contained in the Bond,in re» 
corpenſe of other Lands, wherein ſhe waslofeft,and which were thereafterSold 
by her Husband, to the Alienation: whereof ſhe confented;\ and which Lands 
wherein her Husband by his other Bond, was oblidged to give. ber Infeftment, 
ſhe in her Supplication affirmed hex Husband was of Intention, to Diſp 
and Annailzie, therefore ſhe craved Inhibition thereupon,which the Lords gra: 
ted at her Inſtance againſt her Husband,iFente Matrimonio,albeit there was nei. 
ther Separationnor Action of Divarcement depending betwixt them, or Intent- 
ed by any of them againſt the otherz and albeit they Cohabited, and lived to- 
gether as Man and Wifezand the faid Inhibition was Found ought in Reaſon to 
pals. Vid. Fulz $ 1642. Inglis. January 7, 1643. Malcolme Crawfurd. 


Dwmbar contra Dumbar, Fuly 14.1638, _ | 

] N an Improbation, which wasPurſued at thelaſtance of Damber of 4ſtesiÞ, 

againſt the Ghanter of Murray and Thomas Tulloch , one Spence of Alves, 
and ſome athers,for Improving a Charter, 4lledged made by umquhileMr.Fames 
Dumbar,in fayours of his Daughters of certain of his Lands : In which Cauſe,af- 
ter long Tryal, the Charter being Found talſe and Feinzied, and William For- 
hth, who was Nattar and Writer of the Charter, and Thomas 7 wllach, 
Found Contrivers of the Falſhood,they were Remitced tothe Fuſtices to be pu- 
niſhed,as the LawOrdains in Faſhoodsz8 the Sentence being ſo Wh 4 ger 
piven out againſt cheſe rwo Detenders,the Fuſ ices ———_ them, and 
the C hatrer was Cancelled in preſence of the - &ords , by their Command, 
notwithſtanding of the-which Sentence {0 pronounced, anc executed againſt the 
ſzids ewo of the Detenders,the reſt of the Defenders, who were not fully Tryed, 
The Lords Found, ſ(eing there was ſome preſumprions againſt chem, which ch 
Found gave occafion ro make furcher ſearch againſt them,ſo that they could net- 
ther altogether Aſſailzie, norDecern againſt them,while they wore furtherTry- 
ed,and (cing they were nor all preſent to benowTryed, T he Lords OrdainedLets 
ters to be Dired ar. the King's Adyocats Jaſtance, to Summan the ſaids Parties 
to compear to be turther Tryed ; And the Lorgs Found, that the giving of Sen- 


tence ageinſt rhe other two,and the Fuftices executing of [Lon agajaſt them,was 
ho caule. to hinderthe proſecuting ot the Procels againſt the reit, who were cj» 
therAſſoilzied, nor found Guilty at their proceeding, W herein the Lords Found 
the ſaid Sentence ought to make g@ Impedciment, and theretore did ſo proceed 
therein; , And becauſe the grear help pf the Diſcoyery of the Falſhaod proceed- 
ed from the Notcar,who confeſt his own Falſhoad, and Diſcovered rhe ARors, 
vis, Thomas Tulloch, Therefore the Lords RemittedT homas Tulloch to be proceed- 
ed againſt, according to the Coutle of Law,which inflis Death z and for For- 
pens defired tharthe Feſftices ſhould rake ſuck order to puniſh him, as hjs 
ife might be ſafe, & ro infli& any other Puniſhnenr which inLaw they might, 
bis L ag preferved : ſeing t ey Found he ought ro have more favgur thai 
the ocher;he bein found to conteſs ingenuoufly arrhe firſt and to havecgarri- 
bared greatly to the Tryal, by CIS won $5.5 ramp anhne/on which 
ever denyed, while in the end,by the force of Yerity,and with great time 
2nd pains, the nee lay <Bouae from dim: And10.in this Proceſs, the Lords 
outd* (4s has beeaatis done. before vt old) rhatin the Tryal of Palſhood, the 
Eords thay iafli& rhe patcicular Puniſhment themfelves, where they Found, rhac 
Q44qqd i 
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ie was withjo the pain.of Dearh,withone Remicring the Party, inchar and fick. 
like Caſes;to the F»ſtices,where the Crime was tound nor to be puniſhable by 
Death,and where they Found the ſamedeſerved Death,they ought not to intex. 


medle therewith,buc committed the Party ſo Found guilty to the Zuſtices,to' 


-be proceeded againſt by them in Law,conform to the Laws of the Kingdomybut 
ecanſe the Lords did doubt, it they might do this before the Sentence was pto= 
nounced < albeit truly they might do the ſame , & has done fo of before , as 
ſaid is ) rherefore they Remiitced alſo the Notrar to the Fuſtices Proceſs, and 
fionified to the Juſtice- General;that they Found, that the Notrar's Life ought 
to be ſpared,and Recommiended to him ro have a care thereof. Aor, Advocatys 
& Baird, Alter, Nicolſon & Gibſon, Hay Clerk, 
' Denholms contra Denholms, Fuly 17, 1638. | = 
He three Daughters of umquhile Andrew Denholm, being his Heirs in a 
Tenement of Land in Edinburgh, which was by Decreet of the Town of 
Edinburgh divided among them and their Husbands, viz, George Roſs who Mare 
ried the eldeſt, and-Andrew Oſwald who Married the youngeſt, and which 4g. 
4rew alſo had Acquired the ſecond Siſters part of the Land,and ſo thereby he had 
Right to the two part of the Land, This Decreet of Diviſion being drawn in 
queſtion by way of Suſpenſion, wherein the Siſters and their Husbands contro. 
verted,wherherthe eldeſt Siſterand her Husband ſhould have the Principal 0. 
riginal Writs deli red toher; or it the ſame ſhould bedelivered rooſmald, which 
he Alledged it ought to be, ſeing he was Heretor of the two party and that the 
Principal Writsſhould go with them, 'who had Right to the greateſt part of 
the Lands, and that the 'Trariſumpr ſhould only be delivered ro the other Siſter 
{although eldeſt the having vnly Right to the third part of the Land. The 
Zrdr Fold, that the Prineipal'and Original Writs ſhould be delivered to the 
eldeft Siſter,ro be Keeped by her,and that the ought to have the keeping of the 
ne, which they ordained to be made forthcotning to the other Siſters ar all bc- 
++Hions, when neceffity and reaſon ſhouldrequire the ſame: for the Acquiring of 
the. other Siſters Right by che third Siſter (whereby the ewo part of the Lands 
were in the perſon of the oneSiſter)wis Found not to derogat to the Priviled 


off -» _ 


of Fein geen re: cn petentro the eldeſt, no more than if all chethree Siſters 


had retaintd ilk 'bne their own' Portions, quo ceſ» the eldeſt would have hade- 
yet the pretetenice in the,cuſtody of the Principal Writs, and albeit the one Siſter 
had ſold herRight,eirhet ro her orherSiſter,or toa Stranger, no reaſon was there» 
fore that thit Deed ſhould'derogtt to the priviledge of the eldeſt, And the Lyrds 
Found, rhar'the'Tranſumprs ſhould only be Delivered to the other Sifter,who 
had Right to che twoParts, And which Tranſumprs they Found, ſhould makes 
gent Faith'as tHe Principals, and ordained thir Tranſumpts to be made pen 

& equal hlf-tharges of thir Parties, the one half ro be payed by the eldeſt Si 


Ner,and rheorher equal half by che other Siſter, who hadRighr ro the wo parts 
of che Land,” Aor,oſwald & Primroſe, Alter, Gibſon Clerk, 


| . . *.... Rowan. FORE Colvil, Fuly 21, 1638: Cote 

{ NNe #9647. being lofefr by the Abbot of Dumfermling in the Miln of | 
_ . cum aſtrits myltyrss, and ſpecially with the aſtried Mulcures ofthe 

Lands of ...pertaining totheDetender,who was Conveened by this Heretorot 


5h Mila,ce beds it Found, that his ſaids Lands are Thirled to his ſaid el 
ET 2a, 


the Defer ledging, thathis Author,vis, the Laird of Dury was. lateft by 
the ſame Abbot, in the ſame Lands ( albeitafter che Infeftmen of the Milo) 
which Laird of Dar) had Diſponed the ſame Lands to theDefenders Fath who 
therea(ter 'Religned che Lands for new. Infefrment to pe giyen to him and, his 
Heirs-\lpon which Reſignation he wasIotelt, with a Clauſe in the Texendes cum 


1 
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th Ya wy wm oP Tony 16 *y v59 
wllendinis & Multwriey By Teaſon-of which Clauſe] /be has Liberty ad Freedon 
from being Aſtriged to the MilngzLybelled,. And-in reſpeR gf this his :R gbe 
and Jatereſt coclaim, Liberty HeAlledged, that che Purſuers Seaſin of wh v3 
Lybelled,ſo far as, he craves thereby. the Defenders] Lands to be Aſtrited, and no 
pay Multure, and 0; Grind at the; Miln Libelled,is null, becauſe the ſameis nor 
Regiſtrat in the Secyecaries R egiſter,contorm. r6.the AR of Parliament, And the 
Purſuer Replying, thatthis Nullity, cannot be refpeRed,unle(s it were propaned 
by any having beter Right to. the Miln than the Purſuer, which this Detender 
has not, And he Duplying;thatalbeir he had no Right to l Miln, yer he. might 
propone,that Nullity, ſo far as the Seaſin may: be Suſtained; to give the Pur 
er any pretence to.the Multures of his Lands. The, Lords Suſtained the Seakin, ale 
beit it was nor Regiſtrat, againſt. chis. Defender, who had no Right tothe Mila; 
And where it was proponed(3z quantum it might affect theDetenders Multures 
of his Lands) The Zords Found, that the Seaſfincauld not divide to be gogd for 
the Mila, and eviltor the Multures; But Ordained the Defegdet to Propone his 
Detence upon his own Right, whereby he might claim Liberty; which was the 
only ground giving bim Intereſt r0 quarrel the Purſyers Seaſtn,, that chereby ic 
might be Tryed, ithe might juſtly. Eleid the Purſyers Action: And the Deten- 
der Repeating the Alledgance upon his Right cum, Molendinis & Multuris;and 
which q Alledged made him free from this Aſtrition, in reſp pea his Inteftment; 
albeig aſter the Purſners, yet-is Confirmed betore;and the firſt Confirmation of 
Kirk-lands is preferred by the AR ot Parliament, to the prior Infeftment; which 
1s laſt, Confirmed, And: the Purſuer Replyiag,; "that his prior Right Confirm- 
ed at, any tjme,ought tobe preferred, in reſpect that rhe firſt Infefrmenc of che 
Dedenders Lanids,giyen to his Author (which is after this Purſuers Right of, the 
Miln)contains an expreſs Clauſe, that the Detenders Lands ſhall be Thitled to 
the ſaid Miln, and no paſterio) Lnfefrment Acquired thereafter by the Defenders 
Predeceſſor,uppn his own Refi ignacion, contat ng the general Clauſe, cum Mos 
im gr rink can derogat to his preceeding,la fully Conſtitute Thirlagey ſp {pe- 

ly, ſeing the. Dgender or his Fattier, in the Tnfefement ', which he has A 


ern cy: bf the Lands cum Molendins, from the tnquhile Queeri Azz, as Li 


dy Dumfermling, has accepted the ſame Infeftment with this Clauſe, Reddengs 
dmuia alig [ervitta af Hiverias quaſennque coptep#a3 in infeofaments conceſts per 
of bhatem de Dwbl er mlin \Domno de Darie &  Lundie ejus Sponſe ; which 
Gs ſo. Necifi Fg and Takes mention'6f the Duties contained iti the 
fe frment, ant ted to the, Laird of Dury and his Spouſe, expreſly therein- 
contains the'Gid Aſtriction,muſt be of that ſame force,as if pey ex- 
Tres n Dit Fly Fiptefſed thereiti,and muſt produce 

Dena except h e were.able ro ſhow,and produce 

Parked rot f e Laird of Dyrie and his ale Spouſe, with- 
Y, Treg his Re 4 by Found F*, evant "ol | IE- 
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royec he meal arhiing ofa, Ferrene obrain- 


wits and 06 being *patifey ,becauſe 
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At x : ISS ke Head: Bargh of the dom, whic 11s Cendirrand 
: the Goods were Found accidentally within the Bounds of the Regality; 
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in their bringing of Coals to the Purfuers Houſe, yet that was no Reaſon to 
warrand the Poynding, except it had beenDeduced at the Mercat Croſs of Coy. 
perz Likeas, before the Poynding was fully Compleat, the Purſuer had obtain. 
ed Suſpenſion of that Decreet, which he that fame day had ſent to Conper, to 
have topped the Poynding, thinkin verily that no Poynding could be orderly 
Deduced, but at the Head Burgh of the Sherifdom, within which he dwelt; and 
finding that the Defender had fo circumveened him, upon the next day after the 
Poynding, he Iotimats this Suſpenſion, both to the Officer, and to the Party, 
Attour he Alledged, he could not awfully Poynd upon that Sentence, becauſe 
the fattie Decerned the Purſuer to deliver to this Defender ſome Obligations, 
that were Alledged to be in his Hands, or elſe to pay ſuch Sums of Money con. 
tained therein z and this Sentence being alternative, the Purſuer, who was De. 
cerned, had the EleQion to do any of them and he never being Charged upon 
that Decreer, as he ought to have been, before he could have been Poynded for 
the Liquid Sum3 therefore he Alledged ,- the Poynding could not be lawful, 
being ſo ſummarly Execut. The Lords, albeit they Found,that the Poynding 
ſhould not fall becauſe the fame was Deduced at Damwfermling,the Head- Burgh 
of the Regality (for they thought, that albeit the Party, owner of the Goods, 
dwelt within the Royalty, where the ſame was not Execute, but that the Goods 
being Apprehended within theR egality,might lawfully bePoynded at theHead. 
Burgh of the Regality, and fo the Poynding was ſuſtained, notwithſtandi 
of that Alledgance)yet in reſpe& of the other above-written Poynts of theRe. 
ply, the ſame was ſuſtained, and the Exception upon the Poynding was Re 
pelled, to infer Reſtitution of the Horſes, and Prices therefore, to be Modified 
by the Lords 3 And-alſo for payment of ſuch Expenſes to the Purſuer, for ſatis. 
fying of the Profits, and all that he could ſeck by this Purſuit, as the Lord: 
ſhould modifie-- Agor, Baird, Alter. + - Lug 
* * ,-,. Kenoway contra Mowvat, Fodem die. y” 
Ne James Kenoway being Donatar tothe Liferent-Eſcheat 'of Patrick A: 
Zine, Huſband to 4gnes Boyd, who was Liferenter ofa Part of the Lands 
of Gel/ets, and which ſhe ang her Huſband had Set in Tack, for payment of 
certain Viqual Duty, to be payed therefore yearly to thery, by the Tennent, . 
And Mr. Rodger cMowat being Afligney by the Husband, and'the Wife after the 
Rebellion to the ſame Tack-Duty of the years 1636. and 1637. For a Jult 
Caule of Debt owing by them to bim,contending which of them ſhould have 
Right to the ſaid Tack Duty, which the Donatar Alledged he mult have, 
As ap is,by vertue of his Gift,& whereupon he had intentedDeclarator preſent- 
ly depending, which is only wn {mop by this ſameAſſigney,LikeastheTengent 
produced a Diſcharge, granted by the Donatar, of the Cropt 1636. whichhe 
Alledged it ſhould liberat him, being payed befote wy Intimation 'or Koow- 
tedge of the Aſligneys Right. And the Afligney All ging, that this payment 
could not defe the Tenneat,being onlymadeVoluntarly, without ay 
of Law, and there being no Declarator, neither General nor Special, at the 
natars Inſtance, it cannot be Suſtained , that the Tennent as without 
Sentence, .or Legal Compultfion invert his Maſters Poſfeſfion;- And the 
tar Alledgiog, that he ought to have the year already payed; allowed 
"Fennent, _ ht to be Anſwered of t 2, Fe overted; nt re 
- that his genzral Declarator was only ſtopped by the Aﬀfigney 
"The LA in reſpe&t the payment was made for the elk of 
troverted, by the Tennent, before he was Interrupted 


Com 

the years cc 
by the Aﬀigney” 

ed the ſame, notwithſtanding that the Eſcheat was neither Generally por. $ 

clally Declared; and for the other year, in reſpeR Jnterruption was by t| 
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Aſiigney, and that it was not payed ro the Donarar before; arid/that there was 
Oppoſition made againſttheDeclaratorgrhereforetheyOrdfined the Aﬀg1 ey to 
be Anſwered of that. Cropt, he finding Caution ts refourid thefartieto the 1. 
natar, cum on cauſa, in caſe he prevailed in hisDeclarator, ſeigthe Aſſigns. 
tion was made to a true Creditor. *ARor. Bruce, Alter. ' Mowet for hitnſelf, 


Gibſon Clerk. | ol mA + 
Lock contta Dick, Jaly '26, 1638. - Snare , 
Ne Henry Nichet Burges in Edinburgh, being' owing by Borid, to um- 
() quhile Sar W<math 3000 Merks, and the faid Sare Mcwath having Aſ- 
figned the Sum to Jaxes M*math, one of her Sifters; | And the ſaid Favet anti 
Wiliaw Dickher Spouſe, having obtaiged Decreet-upon this AfGigniation befote' 
the Sherif, againſt the ſaid Henry for payment, and James Loch Burges of Edjw-' 
bergh, who had fnarried another Siſter. of the ſaid uthquhile Sari, nd Fart: 
AM*maib baving intented ReduQion of this Afſignation; a; done by her, aftet 
ſhe became Furious and Fatuous, andduring the time of her Furiouſnels and 
Fatuity. And it being Alledged, that ſeing the-Party;'maker of the Aſignati- 
on controverted is now dead, and n©6 Declarator-purchaſed of het deſeaſe of 
Madnes in her own Lifetime, before ſhe died, that. therefore no fach Aion 
ought to be ſuſtained upon this Reaſon, now. after her death; to have beeri 
proven by Witnefles, whereas it ought to have been tryed, while ſhe lived, by 
a Brief, and a ſworn Aflyle, asis appointed by the 66, A&' Par. 8, Fa. 3: And 
it were adangerous preparative, toadmit any ſuch Aion, after the Parties 
death, tobe proven by Wirneſles 5 for ſo none might ' be ſure of their Eſtates; 
and thereby Heretable &ights may be Everted by the Depofitions-of Witneſſes; 
The Lords Repelled the Alledgance, and notwithſtanding thereof ſuſtained 
the Reaſon; For the Lords Found, that the Tryal might be taken in this caſe” 
now Controverted ( pexngot a moveable Bond ) after theParty makers deat J 
and by Witneſſes, 
might remain obſcure, and never come to lighty and no other has powerltso' 
quarrel ſuch Deeds, nox Intereſt thereto, while chbey who-make the fame 
living, for. Furious Perſons alſo. may have dilncida internal/a 4 fo that all fa 
\Dee except they be done the time; of the Fury,are'not > Ir" Aﬀor 
Alter, Stwart, Gibſon Clerk. Fid. Feb. 21. 1632: Elitabeth Ahxander; 


Farguhar contrai Mihain, July 2$, 2638; | | # 
Ne Patrick Fargahber havingCharged Fawes Mckain, for j60 ) > rom con- 
form to his Bond: of'this: Tenorg viz. bearing,” That the ſa; James Mc- 
hain, and Jobe Gordon binds aud oblighs them conjundly and ſeveralhy, y pay the 
ſaid Sum at the Term contained in theiBond, ilk one of theme for their own Part, theſe 
werethe very words.,: in reſpe of the which" Clauſe', Termindtivg the” pri- 
orWordsof conjunctly and jeverallyand reſolvingin'payment;'itk 6ne'of thera of 
theirown Parts. The Lords Suſpended the Chargesagainſt Mekiin; for the half 
of the Sum, and Foupd him ohly Debitor of the-one half thereof; ant! rior 6F 
The Bairns of Frazer cotitra Biſhop, November 17, 1638. --ug 
[He Bairns of one Frezeriin:Cirra, having obtained Decreert againft one 
| Þ. * Biſhop, ReliQtof their Father, and Intromiffitrix With bis Goods, for 
payment of them, as Executors Confirmed to their Father, of acetrain Stims 
And the Suſpender Alledging, that the Executors ought hot toHave' payed tlie 
Sum of - .  Alledged: adebted ro the Bairns of her'faid Husband; gotten itth 
firſtMarriagebby thewhicher Thirdy/ us Reli& wavptejudged; foFthirſhoiit 
not be reſpeRed, a5 aDcbt to exhauſt her Third, "as other Debitors to- 
lawfulCredizors doeszFor that Debr-owving to theBairns is of another nathre, 
vo 114 2 Age qq 3 0" 
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cing it may fall out, that while the Makevlived;the Writ” 
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and ſhould only affe& the Bairns Part of Gear, and theDefunRs own Pitt, and 
the Relits, . Third Parc ſhould be free thereof. This' Alledgance was'Repelled}; 
and the Zords Found, that: the | Provifion' made in fivonrsof the Bairns of the 
firſt Marriage, was a:Debt/ which affeRed'the Defun&ts whole Goods, as any 
other Debt does, and that it ought nor tobe taken off the Two Part of the De. 
fan&s Goods, ſo that the Relitts Third ſhould be free thereof; - bur that ir 
ought to be taken off boththe Thirdz-and: Two Part 4» cumulo. 
_.. Provolt of Stirling contra Heir of Lixingftom, November 20. 1638; 
$ Provoſt.of Stirling, as Afligney to Brece, havinſy obtained Decrett a+ 
_ gainſt the Heir of Line of Z:ningi/on; as being la y Charged to En- 


ter, Heir, in-which ProceG the Heir 'of Faittic being alſo conveened, as law. 
fully Charged to enter Heit, be Kenounced r& be Heir, whereupon he was Af- 


| 4 163 —— 
Ne: Gaapphel beingrmade: Afirgney by the Creditors of umqulnile Thyme 
Baxter Smithin Ediebargh,! ro the ' Debts owitig to them by rhe faid um- 
qumlle Theor, P.orſhes Jobs Buxter his'Appearand Heir, asLawfully charged to 
Enter Heir, who Renaypcing to. be-Hleng is Aſloilziedy and thereupon Ad- 
judicavign, beipg ſought;againſt..the Debitdrs: of -the*ſajd umquhile Thima 
| Smence of 6 


Baxter,andSemence of Adjudication bejog obtained agaimft the Debjitors Oonr 

earing, which. being Suſpended, The :Lyrds Found\ that the *Pirticutins 
Aja $9yld. noc come under ſuch. a Proceſs, and: Senreteet of Kdjn- 
dicati n, large were Moveables, which might be ſought by Arreſtiment; 


Aranalpris Ic 0s: {= 1 noma) yore was 3 wo hay thete was'a 
eneence. obtained, the Party Compearand, who mightHave opponetthis7 but 
icLordsFound the nacure oftheDebtsDecetned; might permit this at Snytiche 
to be opponed, ſpecially where it was proponed by anotherParty thary by'thew, 
againſt wham the Sentence yas, Prongunced... ....- 2, ,, + 


La 
_ 


c- 
" F »* 


b Ss 4 4 ——_ 
ions; Ntwewmber. 38.:1638; 1 ll 


3 301628 1919 OLA H 4 
Lexis r.; Rrowe | na: Zdinburgh[Purſuing Jlaicanegy for 
 PAYMeENt.C the price of 12. bolls.of| Bear, as delivered 'by thePiltfiet at 
& Defenders. direQion, 't0, a.certajn-perionxondeſcendett ypon, avterſt's re. 
FIN  by,theNefenders Servants froncheAurſner; And tHenefender Alltling, 
at. the, Pons was nat relgvant, hearing;}#4t the Deferuer divet7ed'fortttive the 
du Bolcafar but only toe proves byWrir,or the Defender Ot ir 
theLybel bore, That thePurſuer delivered theF i@ualto the Defendey19HVehty. inthe 
Defen ders Name he alſo Alledged that oaght to be Proven by Writ,orOath of 

IG Party 
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T be Deciſions of the Lirdt of. Seſſion, 1638. 863 
Party. The Lords Found that Part atthe Summons, anent the Deliverty of the: 
Vidal, at the Defenders DireQion, ought to be proven in that Part, wiz. Aw- 
went the Defenders , DireFion only by Writ, : or- Oath of Party;.and anent- 
that Part, where it. bore, To be delivered to the: Defenders |Servants, The 
Lord:Ordained the; Purſuer to condeſcend upon the particular-Perſon, ' who | 
it was that received the Vifual,and. it being condeſcended upon, atid-proven, 
that he was then the Defenders Servant, the Lords ſuſtained the Summons! 
to be proven by Witneſſes. Actor, Baird, Alter. Heriot, Hay Clerk, + 

NG | Stuart contra Stuart, December 1. 1638. =—_ 

Ne Wiliam Stwart purſues Reſtitution, after he had paſt the Age of 21 

years, but far within the time/of anni miles, againſt Robert Stuart, who'' 
was bis Tutor, while he was a Pupil, and which Tutor had obtained a De-' 
creet of Exoneration before the Lords, againſt his faid Pupil, and his'Cura- / 
tors, they Compearing after Compt/ and Reckoning, and Articles thereupon 
heard and allowed,and Decerned by the' Lordr;againſt the which Sentence, and 
Articles of the Compr, this Party deſiring to be | Tonrteary as being thereby ecii- 
ormly prejudged, by ſundry Ommiſſions left outby the Tutor, and by ſundry 
Anſwers omitted to be given in to his Charge, by his Curators, and the ſaid Ro- 
bert Compearing, Alledged, that this ARion ought not to be ſuſtained, in re-' 
ſpe& of the Sentence given againſt him, Authorized with his Curators Com: 
pearing, whoif they 'had'done him any wrongy either inCommillion, orgOmil- 
ſion, they are Anſwerable to him therefore, and they are hisdire& Partics;\who 
are inLaw Comprtable to him;and he cannot come back again upon him;to crave 
anew Accomptyas prejudged bythe irlt,in reſpeR of: his Sentence papte compar” 

 rente, whereby he isi* #489, otherwiſe there could never be an end of (ach Attions, 
which wete' adangerous preparative Decreets of - A pc. 27 On 
Twutele & Rationum reddendarum could not ſecure Tutors. The Lords Repelled 
this Alledfance, - ah Ordained the Purſuer yet tobe heard, to Alledge 'whit/ 
he may ſay Juſfly again(the foreſaids Compts, given in by his Tutor, andſfo 
Ordained them' to meet before one of their Number, whom the'LirdrNominat 
to be their 'Auditor,” and to give 40 the Articles of: the Compts; and Ariſwers 
thereto, INTE the prior Sentence, 'Ator. Lawrence Oliphakt.' 
Alter. Hope. Gibſon Cler LET | ed ul 20E | 
- La; Weftmuir-land contra La. Hume, December 4. 1638. 


A. Weſtmvir-land, as Executrix Decerned to the umquhileLady' Humeher 
Daughter, who: was the. Spouſe of umquhile Jawes - Earl of Hume, and 
who was his ReliR; ſurviving bim ,-Purfues the Lady Hwwe,Mothet to the (ajd 
umquhile..Earl Fewes, for paymentof. the Prices of certain Gogds; ſuch as Kige; 
Oxen/ and Sheep, which were upon the Lands of Old.Cambas, and pertaingd 
to the ſaid umquhile ou Earl of Hae, as his proper Goods, ;and conſequent- 
ly. the juſt equal halt whereof ſhould; pertain to his Relic, -by che Laws of this 
Kingdom, and which being Sold and Diſponed by this Lady Defender,the Earls 
Mother, {tieovght to pay.the half of the Price thereof tothe Prſuer, as having 
the relics Right. And' the Defender Medging, that the Lands, of Old-Coambar, 
with the Stcils Bow.Goods thereon, being ens by "Jobn Arv94,to'umquibile 
Alexander Earl of Hwme; Husband to the Defende Wi.” Father to:Earl James, 
and to this ſame Defender, and longeſt liver of them two; and ta. his Heits. 
Theſe Goods now Purſyed.for tnuſtbe xeput the ſane, and goneother, which 
were Diſponed. in Sell Bow, as ſaidis, cept the Purſuer will:Lybel, -and offer 
to. ptave; that Karl. James had the Gaods.Lybelled upqn the faids Lands, by and 
be be otberforefaids Steil-Bow Goods, Diſponed to Earl Alexavder, and 
this er; and ;af the Purſuer, will, not Alledge the ſamey” (-. as indeed'it 
cannot be Alledged ):then ſhe has no Right to claim any Part of theſe Steil-Bow . 
Qqqqqa4 Good % 


I 
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Goods Becauſe the ya tm any to Earl Alexander, and the Defender for 
herLifetime;as faid is, the fame-muſt pertain, after her deceafe,toEarl Alexander: 


Executors; Likeas they are Confirmed in his Teſtament, conform whereto ſhe 


muſt be Comprable therefore, tothe Executors Confirmed' to the ſaid'um- 
quhile Eart 4t6xaxder, and the Heir of the ſaid umquhile Earl Alexander could 
neverhave Right to the ſaid Steil-bow Goods, and by conſequence, neither the 
Purfuers Daughter, his Relic; ſpecially alſo ſeing this Lady Defender, has the 
Liferentuſe oftheſeGoods, againſt whom,during herLiferime ,neithertheHeir nor 
Executors cf carl Alexander,or Relic of: James, could Move any Action againſt 
hex for the fame. TheLords Found thisExceptionRelevant,to purge:theDefenders 
Intromifſion with the Goods Lybelled, except the Purſuers will Reply, that um- 
quhile Earl Jawes had theſe Goods Lybelled, now Purſued for, befides the 
GegdsDiſpaned in Steil- bow toEarl &/exaxder,andConfirmed in bisTeſtament, 
and chat the ſaids GoodsLybelledare other Goods diſtin from the fame for if 
thePurſuer would notReply the ſame, The LoydsFound,that it behoved neceſla- 
ily to be preſumed, that the Goods Lybelled were the ſame, which were Steil- 
bow, or elſethe Brood coming of the ſame, which was all alike z and being 
Steil.bow, the-ſame was Found by the Lords to pertain-to the Executors of 
umquhile Earl Alexander, and that they could not belong to his Heir, which 
Heir could not have Right- to. the ſame, as the Purſuer Alledged, he ought to 
haye, ſcing Sccil-bow was pars fundi & cedunt cn fundo Proprietariv fundi, as 
Ipfirumenta. Fundi, which the Lords Repelled, and ſuſtained the Exception 3for 
the Steil-bow Goods were Found to pertain'to the Executors of the Dctund, 
and not to his Heirs as they will fall under the Gift of the Defunas ſimple && 
cheat. In this: Proceſs diverſe other Sums being acclaimed by the Purſuer, as 
dye:to her forthe Relidts Part of the ſame, andthe Defender Alledging, that the 
Purfuer could. have no Right, except that ſhewould Lybe], that the Sums were 
owing to the Relics Husband by moveable Bonds, The Lavds Repelled the Ex- 
ception,and Found it enoughto the Purſuertoſay,that they were owing tothe 
Husbagdsforit was to be preſumed, that they were adebted by moveable Bonds, 
x that.the Defender ſhould poſtiv? offer to prove, that the ſame was ow: 
ing-by. Heretable Bonds and Securities;- As in Arreſtments, it isenough to Ar- 
reſt the Sums, except that the Party will ſay, it is not Arreſtable, being Here- 
table. Ators Nicolſen, Mowat & Hog. Alter, Advoecatus & Stwart. Gibſon Clerk, 
Vid, July 18.1639. Viſcount of Belheaven. Jan, 28, 1642. Patrick Dundas, 
' -) * Dowglaſs contra Mitchel, Decemb. 6, 1638. 
R. Hugh: Dowglaſs, Cautioner for Mr, 4vdrew Lermonth; Miniſter at Li» 
bertoun, being rned to pay the Debtz the ſaid Mr, Hugh receives 
his Relief-from Mr. Avdrew an we to certain'Bolls of Viſtual,tobe 
payed by certain Tennents, off the sof for hisStipend of the Cropt 
16383. which'was not Sown on the Ground the time of the Afignationy and 
after the ſaid A ion,the ſaid Mr. Hugh Arreſts the ſaid ViRual ig the Ten- 
nents hands, 'and thereupon Intents Aion againſt them, ro make the Arreſted 
Corns forth-coming_+ In'the which A&ion WiBiom Mitchel, another Creditor 
of the ſaidMr. Andrew,Campears,who had Arreſted the ſameCorns,an Claimed 
to be preferred to Dowglaſe, in reſpeR of his anterior Arreſtment before the 
Arreftment Execute by Dodglaſs 3 and- albeit the Aſfignation to: Dongle be 
;prior,. yet-the ſame ought not to be reſpected, except it hadbeen alſo t 
25 his-; which was not done, andthe Arreftment made oa 7. gy 
his Arreſtmenr; -Attour, jt cannot be reſpected as ar Femimation of pr 
nation, but-in effect is a paſſing fromthe Aſfignation,ſeing he bath Arreſted 
Corns, as the Cedents Corns, and not as pertaining to him as A and 
ways making'mention of theAſſignation ; ſothat it'cainniot be 


as an 
In- 


UMI 
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Intimation of the Aſagnation, but rather that jc is 4 Conkefſion that the Corns 
ſtil} pertained to tbe Cedent 3 and farther, the Alſignation cap give him no 
Right, beipg of Corps, which were not. then. extant, neighec being $qwn, nor 
Growing, and of the Law non. enzis. nulla oft, gbligatia. The Lords, repelled the 
Alledgance, and ſuſtained the Arreftment, as 2 (ufficicat Intimation of the AG 
fgnation, albeit of Coras not they Growing, but being for a Stipend of a year 
enſuing, ſcing the Miniſter lived while it becarge dye to be payed to bim 3 & 
ſpecially the Arreſtment was ſuſtained as a (athgievt Lotimation againſt this 0- 
ther Defender, who had not obtained as yet Sentence againſt Mr. Andrew Ler. 
womb, conſtituting bim his Debitor, and ſo wha could not be a juſt Party, to 
daim Arreſted Goods tobe made forth-coming, betore he had abtained Sen- 
tence for his Debt. Actor. Hope. Alter. Ellies. Gibſon Clerk, 


Cochran contra Dawling, Eodem. die, 

Obert Dawling, by Contract betwixthim and Filet Dapling his Siſter, is 
obliged to pay to her yearly 200 pounds, cages bog Litetime, for che 
Annualrent of 2000 pounds, which ſhe gave tobimz which being yearly pay- 
ed while he lived , after his deceaſe, his two Dayghters, his Heirs, by Decreet 
ofthe Lords, were Decerned to pay the ſame, and according thereto, being pay- 
&d by their Curators; thereafter one of the Daughters being Married upon 
one Abercrombie of Pitelpie, he and his Wife gives to the ſaid Yiolet for her Se- 

curity, an Iafeftment of 100 pounds of Annualrent,to be payed toilet. durin 
her lifetime, out of a Tenement in Edinburgh, pertaining Heretably to the Gd 
Daughter, Spoule to Pite/pie 3 at which time of the ſaid [nfeftmient Pitelpie was 
at the Horn year and day, and his Eſcheat being gifted and declared to William 
Cochran Donatar, he in a ſpecial Declarator for the Maills of the Lands, claims 
tobe anſwered thereof, by vertue of the Huſbands Eſcheat z which Maills du- 
ring.their Marriage he claims, as pertaining to the Donatar, by the Huſbands 
Rebellion 3 And the {aid Annualrenter Alledgingzthat ſhe ought to be prefer- 
red tothe Donatar inthe Maills of the Land,in fo far as concerned her Annual» 

rent, inreſpeR thatthe Wate, who was her Debitor, was never at the H 

and the cauſe of her Debt was amterior to the Horningz Likeas the Wife and 
her Huſband had given this Infefiment of Annualrent tor obedience of a pre. 
ceeding Sentence, givenagaiaſt.the Wife before ſhe was Married 3 which being 
done ex nece{ſitate, and not ex mera voluntate, the falling of the Huſbands Life- 
rent could-in-no reaſon extend to prefer the Fick to the Jawful Creditor ex an< 
teriore cauſe, who had done ſuch lawful Diligence, as ſaid isz and the ſuperin- 
ing ofa Huſband,who was the tune of the Marriage Rebel,cannot prejudge 
hes of that which was juſtly done to her by her lawtul Debitor,who had not 
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EF Finlaſon contra Weyms, December 11. 1638. 

He Lands of | being Wodſet to Alexander Weyms and Mr. Johy 

' Weyms,under Reverſion, which Reverſion being Compriſed by Alexan. 
der Finldſon, Creditor to him who gave the Wodlet, whereupon Order of Re. 
demprion being uſed againſt the ſaid umquhile Alexander Weyms in his own life. 
time, who deceaſing before Declarator, thereafter Summons and Declarator 
of Redemption is raiſed againſt the eldeſt Son, and appearand Heir of the faid 
umquhile 4lexander Weyms, upon the ſame Order uſed againſt umquhile 4. 
lexander,before his Deceaſe; wherein the Defender Compearing, Alledged,that 
this Order could not be ſuſtained 8 uſed againſt Alexander, who is now dead, tg 
be declared againſt his appearand Heir,againſt whom it was not uſed,but that he 
ought tobe ot new warned,& ought to be charged toenter Heir to hisFatherfor 
thateffe&.The Lords repelled this Alledgance,and Found, that the Order uſed a. 
gainſt the Father, wbo was dead fince the uſing thereof, might be lawfully 
craved to be declared againſt his appearand Heir, and that there was no ne- 
ceſſity of any new Order to be uſed againſt him, or that he needed to be charg. 
ed to enter Heir, ſcing Redemptions might be uſed from appearand Heirs. 1tew, 
the Order being quarrelled, becauſe it was not uſed conform to the Order agreed 
upon, and preſcribed in the Reverſion, which appointed Premonition to he 
made at the Paroch Church, upon a S»nday before Noon, in time of Divine 
Service,& that the Reverſion ſhould be then there Read. And the other Keply. 
ing, that be had done more, for that Clauſe being appointed only, that the Par- 
ty might be certiorat of the deducing of the Order,he had made him more cet. 
tain, by premonifhing him perſonally apprehended, which was a more aſſured 
way of knowledge, than if 1t had been done at the Kirk. This Alledgance wy 
alſo repelled, in reſpe& ofthe perſonal Premonition 3 neither was it reſpeRed, 
that the Defender Alledged,thatReverſions are firi& Juris,and that conditions 
agreed upon betwixt Parties ought not to be changed. And 3ly, It being Al. 
ledged, that the Order could not be ſuſtained,becauſe it was not uſed by a Pro 
curator, having power of the Party to uſe the Order, as is ever obſerved in all 
the like caſes; but it is only uſed by a Meſlenger, by vertue of the Lords Let- 
ters, paſſing upon a Bill given intothe Lords, atthe inſtance of the Party who 
Compriſed, whereby he craved Watrrand to the Meflenger,to make the ſaid Pre- 
monition, and uſe the ſaid Order z which being ſought by the Party,and grant- 
ed by the Lords, isagainſt all Form and Pradtick, and ought net to be ſuſtained; 
but muſt be done periculo impetrantis. The Lords alſo Repelled this Alledg» 
ance, in reſpe& the Party Katified and Approved the Order, and Allowed the 
ſamez Andthe Lords Found, that they would not caſt nor evert the Ordet 
for this Alledged defect, nor for any other of the Alledged defects in the fore: 
ſaids Alledgances; but this is not in uſe to be done in Redemptions, and Ire 
member not of any other uſed in this manner. 4Qor. Nicolſon & $ibbald. Alter. 
Rollock, Gibſon Clerk, Yid. 23 July 1622, E, Deſmond. 28 July 1637. E. Has 
dingtoun. 6 March 1639. Urquhart. p 


L. Tuſbelaw contra Sir Fobn Scot, Boden die, | 
I a Removing ſought from ſome Lands,which the Defender Alledged to bt 
Part and Pertinentof the Lands of pertaining to him Heretably,and 
which has ever been ſo bruiked by him theſe many years bypaſt,and which the 
Purſuer Alledged alſo to be bruiked by him continually as Part and Pertinent 
of his Lands, The Lords admitted to both the Parties to prove, and Ordained 
either of them to Adduce fix Witneſſes to prove the ſame, andatter Examins- 
tion of the Wirneſles, they Decerned to Remove in fayours of the Purſuer, who 
proved clearly, that it was a patt of his Lands, except ſome lictle peice ous 
| Wage 
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which was proven to be a part of the Defenders Lands,and fo here contrary Pro- 


bations wereadmirted to both Parties, ARtor, Hope & Advecatins, Alter Nicol- 
ſow 8 Burnet, Scot Clerk. 


L: Gairstullie contra Commiſlar of St, Andrews, December 15.1638, 

It William Stzart of Gairntulic having a Penſion of pounds granted 
to him by the Duke of Lenxox,and tor payment thereof the Feu-Duties of 

the Lands of which pertained in Feu to the Commiſlar of St, Andrews, 
extending to the Sum of pounds yeatly of Feu-duty,contained in his Feu 
Intefrment,being Aſſigned to him, he Purſues the ſaid Commiſlar for payment 
of che ſaids Feu-duties, many years by paſt, theſe fon: ty years or more, And the 
Commiſſar Alledging, that the Action was preſcribed, he not being purſued 
therefore theſe fourty years by-paſt, 8 not being ſonghe for the ſame, The Lords 
Kepelled this Alledgance, for they Found that this being a Puriuit moved tor 
payment of Feu-duty,owing by theDetenders own Charter, hecould not be heard 
comperently to p:opone Preſcription againſt the ſame; But the Lords thoughr 
it expedienr,that the Purſuer ſhould Retrinſh his Purſuit ro ſo many years by- 


paſt,as might be within theſe tourty years laſt by-paſt, Actor, Stware, Alter, Rel» 
bck. 


Ogilviecontra - Fodems dit; 

Ne Ogilvie, Servitor to Mr, John Fletcher Advocat, Pur ſuing as In- 

tromettor with his Fathers Goods and Gear, for payment ot a Duty ot a 
Tack of the Lands of Ser to him in Tack by and which Duty 
was reſting unpayed the years Libelled by the Detenders umquhile Father; And 
the Excipient Alledging, that he could not be conveened hoc nomine, as Iotro- 
mettor with his Fathers Goods;becaule his Father died Rebel, and at the Horn. 
Likeas, the Gitr of his Eſcheat was Diſponed toa Donatar, who obtained Decla- 
tarot, and thereatter Diſponed the Right thereof to this Defender , by vertue 
whereof he Intromerted, which cannot make him lyable to pay his Fathers Debr. 
The other Replying, that chat Gift cannot prejudge the Purſuer,nor Defend the 
Excipient, becauſe notwithſtanding thereof the Defun remained continually 
in peaceable Pofſefion of all his own Goods, divers years unto the time of his De- 
ceaſe at the which titne the Detender Immediatly Entred,and poſſeſſed himſelf 
therewith, Likeas,he yet braiks che ſame Lands,Set in Tack to his Father, The 
Lords Fonnd this Reply Relevant in hor caſu, to make the Deſender lyable for 
the Tack-duty of the years by-paſt, owing by his Father ad huxc effeitum,The 
Reply was Suſtained, notwithſtanding the Defender Alledged, he b:utked the 
Tack by vertue of the ſaid Elchear,as ſaid is,and that he was content to pay the 
Tack-duty of all the years fince his Fathers Deceaſe z For the Lords thought 
the Reply being proven, he oughe to pay ficklike the Duty of that Tack ow. 
by his Father,who rerained.the Poſſeſſion of his own Goods,during his Lite, 


he Entred thercafcer to che Poſſeflion both of Tack. and Gooas, Ador, 
Fletcher, Alter, 


Corſer contra Darie, December 19. 1638, 

Nan Adjudication, umquhile Wiliam Durie of Newtown being Debitor by 
his Bond to one Cor ſer in Dyſert of a Sum of Money, which being defired to 
be Regiſtrar againſ® —Dyrie his Son, and his Tutors and Curators, as lawtul- 
bi Charged to Enter Heir to his Father, who Renuncing to be Heir, upen this 
enanciation Corſer the Creditor Intented- Aion againſt this Son of his Debi- 
tor of Adjudication,for Adjudgiag of the Right of the Lands of Newroun,which 
(rrnmeed co his umquhile Father, and whereot he was in Poſlefion'the time of 
e to this Purſuer,and conſequeatly that this Detender ſhould be Dee 

c&tned to pay to the Purluer, oy” Mails aad Ducies of the Lands, —_—_—_ 
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with by him and his-Tutors and Curators, of all years fiace the Deceaſe of his 
Father,ſo far as would ſatisfie this Purſuers Debt. And the Defender Alledging, 
that this form of Summons and Proceſs, ought not to be Suſtained, being far a« 


oainſt the PraQ-que uſed inthe like Caſes : For firſt, che Purſuer ought ro Pur. - 


{ue to hear his Debitors Right Adjudged, which being once Adjudged, then he 
might competently upon that Right ſo Adjudged,Purſue for the Mails and Dn. 
ties thereof; but to Purſue for the ſame betore he had the Right eſtabliſhed in 
his perſon,and before it wereTryed if that Right were of thatnature, which might 
produce an Action for the Duties of theſe Lands,and that Sentences were given 
firſt thereon,it never has been heard; for Adjudication is a Proceſs for Execyt. 
ing of a Sentence, and reſembles ih this point a Compryling, and the Latenting 
of a Proceſs of Compryfing , or Denuncing t6 Compryſe, betore the Coms 
prying were expede and totally compleat,could neyer be a ground to purſue far 
Mails and Duties,no more in a Proceſs of Adjudication can the Mails be acclaim. 
ed before the Sentence of Adjudication were firſt given, The Lords Repelled the 
Alledgance,and Found this Proceſs might be Suſtained both to crave the Right 
ot the Lands to be Adjudged inone Summons,and the profits decerned alſo,the 
firſt being Found to crave the bygone Mails upliftedzeven as in a Non-entry,the 
Lancs bcin2 De*cerned or craved to be Decerned to be Found in Non-entry, the 
Donatar in the ſame Surhmohs may crave the Profits to be Liquidar, and De. 
cerned, and as in a Declarator of Eſcheat, the general Declarator may be ſought 
for declaring the Rebellion,fo alſo the ſpecial Declarator for the particularProfits 
of the Lan-'s,in one and the ſame Summons, Acor, Advocates, Alter, Nic 
ſon, Gilmore 8 Dunlop, Scot Clerk. Vid, Fuly 21, 1636, betwixt theſe parties, 
In this Proceſs the Purſuers Procurafors having paſt from any craving of a 
particular Acjudication, either of Lands, Teinds, or ary Writ of the ſame, and 
only craving generally Adjudication of all Right, which was competent to the 
Defun& inthe Defun&s perſon, to any Lands, Teinds, Guods or Gear whatſoe- 
ver generally, This general Adjudication was Suſtained,although craving nothing 
ſpecially to be Adjudged, | Sh 
Rentoun contra L. Lambertoun, December 20, 1638, Re 
Mquhile John Renton of Lawbertous,being Married upon one Hume, Fa. 
ther- ſiſter of Hume of Rentoun to his ſecond Wite, by Contra of Maris 
age he is bound to [nfeft her incertain Lands, during her Lifetime, and the ſaid 
umquhile Foh# Rentounthe Hulband being Deceaſed,ſhe makes the ſaid Laird 
of Rentoun Aſhgney to the ſaid Contra, who purſues Regiſtration of the ſaid 
Contrad againſt Fob» Rentoun,eldeftSon to the ſaid umquhile John Rextoawher 
Huſband Contracter,and Conveens him as Succeſſor to his Father titulo lurs- 
tivo po!t contrattum debitumzand for verifying of him to be ſo Succeſſor, produces 
a Bond granted by the Defender, to his umquhile Father of this Tenor, vis For 
ſameikle as his ſaid Father had provided and given way (thirare the words ) to 
his proviſion to the Lands of Lambettoun, therefore be obliged him to relieve his 
Father of all Debts and Sums owing by his ſaid Father, And the Defender Al- 
ledging,that this Bond could not prove him Succeſſor titslo lucrative, For that 
Narrative Claufeanent the providing of the Defender, or giving way to hisPro- 
viſion, being but Narrative words,cannot be Found Obligator to Conſtitute the 
Defender Succeflor t5t»/s Iutrativo,ſeing the truth is,and he offers to prove, that 
whatever Proviſion he has atrained to, it is for Cauſes moſt oherous, and for 
Sums ot Money deburſed by the Excipient,far exceeding the avail of that which 
he has obtained by the ſaid Provifion,andcondeſcended on theparticulars,and in- 
ſtruQions thereot z and albeit that Clauſe of the Bond, obliging hims Yo 29 his 
Fathers Debt,be a good ground whereupon he might be purſued by way of ARi- 
on to pay the famezin which caſe, when he is ſo Purſaued, he ſhall Eleid che ſame, 
yer 


The Decifions of the Lords of Seſſion, 1638. $&g 
et that he can be conveened as Succeſſor rit»lo lacrativo,where he does inſtru 
, foclear a Cauſe onerous, it isagainſt all Reaſon, Lawand Conſcience, and only 
for a word Narrative, which by no equity can be drawn to ſuch anextent , for 
it by the Bond produced, the Detender had been obliged to pay ſome particular 
deſigned Debrs therein-onamed only; it were Iniquity to conclude ( albeir the 
Narrative had buen of the ſame Tenor whereot it is) that therefore the Defeg. 
der ſhould be Found Succeflor titulo lucrative to his Father, and were thereb 
holden to pay all his Fathers other Debts,by and beſide the ſpecial Debts, whic 
hewas bound to pay, and which he could never eſchew in Law, it this ground 
hold that the words toreſaid in theNarrative makes him Succeflor, The ZordsRe- 
pelled this Alledgance, and in reſpeR of the toreſaid words, by the which the 
Lords Found, that the Detender had acknowledged himſelf to be provided by his 
Father,and ſo to be Succeſſor to him, - They Decerned the Contract tg be Re= 
ſtrat againſt him hoc yowine as Succeſlor, as ſaid is, Actor, Advocatus & Nicol= 
c Alter, Stuart & Graig, Gibſon Clerk, Vid, March 21, 1634. Orr, 


L, Craigmiller contra Nizbets Relict, December 21, 1638, . 

=" He Laird of Craigmiller purſutsRemoving trom the Landsof Lztzle- France, 

againſt the Reli& of umquhile Mr, Gavin Nisbet,who Alledged, that ſhe 
had Tack granted co her Huſband and her, and the longeſt liyer of them two, 
during their litetimegand by ve: tue thereot her Huſband was 30 years and more 
in Poſſeſhon,and ſhe divers yeats (enſine, fince his- Deceaſe.It was Replyed, that 
the Tack was Set by him, who was only a Literenter, being Denuded at that time 
ot the Fee, in favours of his Son, 20.Rep!yed, that her Huſband, who Acqui- 
red chat Tack,had accepred another Tack thereafrer to himſelf and his Brothers 
$0n,du;ing their Lifetime, by vertue whereot he bruiked the Land, and whereby 
be had paſſed from that Tack excepted on and as the Huſband was the Pure 
chaler of the fa: Tack to himſelt and his Wife,ſo he might Revock the ſame, 
being donatio inter virum & uxorem. Likeas, in <ffe&t he has tacitely done the 
ſame, by procuring of the ſecond Tack,withoutnameing of his Wite,to himſelf 
and his 6rothers Son, And it being Duplyed,that the Tack being once Acqui+ 
redto the Huſband and his Wite exprefly,and ſojus #x977 acquiſitxm,conld nor 
be taken away from her, without her own deed, and it cannot becalled Jonatiq 
inter virum & uxorem, becauſe it flowes to them both trom a third perſon, the 
Laird of Craigmili:r,and ſo is not Revockableby the Huſoandz1nd a!thongh ir 
were the Huibands Donation, yet it is not Revockable, becauſe Maritus non red- 
ditur paupertor per hanc dongtionem,(cing it 's conferred to the time ot his death, 
and fo falls not under that Reyocatory Law, The Lords nevertheleſs Repelled 
the Exception and Duply,in reſpedt of che firſt Reply,which they alſo reſolved 
in this ſame Order of Removing, to take away the Tack, without neceflity of 
Redugion, Actor, G:lmore. Alter, . Hay Clerk, 744, for the laſt part of 
this Deciſion La. Borthwick,and for this part | hs 17-1632, E., Lauderdale. 
Fanuary 18. 1633, E, Mariſchal, February 19, 1639, betwixt thir ſame parties, 
vis, L, Craigmiller,and betwixt them penult Fanuary 1639. 


w -_ cane _ Bodens die, , . . © 
] N a Purſuit for payment of the Sum of 60 pounds, contained in this Defen= 
' & ders Bond,which bore, to be all Written and Subſcribed by the Defenders own 
hand, And theDefender Compearing,and Alledging the Bond to be null,becauſe 


it wanred Witneſſes, And the Purſuer opponing the Bond, bearing,che Bond 10 


. , P 
. 


be the Defenders own hand Writ,as (aid is, The Lords Repelled the Alledgance, 
in reipe& the Bond bore,zs be rhe Defenders own Writing, all Written by himſelf, 
W hich the Lords Suſtained, without neceffity of Wirnefles,ſeing the Letender. 

ed ior the ſame to be his Hand-wric, in which caſe it he had denyed, the 
Rrrer Z Pur- 
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Parſger behovet| to approve the ſame, Ador, Alter, Nicolſon younger. 
Gibſon Clerk, ; 
Inglis contra Bell, Fanwary 24. 1639, 
. A Areavet "rg lis Relict of umquhile Alexander —_— Macer,Parſues P,. 
trick Bf Provoſt ot Glaſgow, as Executor Confirmed to Fames Inglis, 
who was the Purſuers Debitor, th payment of the Sams adebred ro her by the 
ſxid Fares, And the (iid Patrick Alledging, that the Teſtament was totally ex. 
hauſted by Sentences, obtained by lawful Creditors, to whom he had made pay. 
mere, The Purfuer Replying,that the Defender had Intrometted with as mach 
more of the Defants Goods as would pay her, by and attour the Goods Con» 
firmed,and which ſhe referred to his Oath of Verity ſimpliciter, The Defender 
Duplyed,that an Executor is not obliged #/tra wires Inwentarii, and it he have 
Intromtted with any turther,the Puriver may take a Dative ad of, where. 
upon being Purſted;he will be anſwerable, The Lords Repelled the Alledgance 
in reſpe& of the Reply,which the Lords Suſtained, ſpecially being referred to the 
Defenders own O :th, and Found no neceſhty that the Purſuer ſhould be put to 
take a Dative ad 0wi/{a,but Suſtained the Tryal thereot in this ſame Procels to 
be proyen, as faid 1s, 
La. Smeiton contra L., Smeiton, January 29, 1639. 
He Lady Smeiton Purſnes Regiltrarion of a Contract of Marriage, made 
betwixt umquhile James Kichatdſon of Smeiton her Son, and Rachel 

W.dlaw his Spouſe, whereby her umquhile Huſband, Father to the ſaid ums 
quhile James their Son, provided the Purſver to her Liferent of the Lands of 
Smeiton, na recompence of the Lands of Mallte-foord, which ſhe being provided 
untos Renounced in Favours of her ſaid Son, for Regiſtration whereof ſhe 
Purſues James Richardſon; now of Sweiton, Oye to her umquhile Husband, as 
Succeffor to his Goodfir, poſt cortraBnm debitum. And it betng Attedged, that 
he could not be conveened, as univerſal Succeſior to his Goodfir; becauſe the 
time of the Acquiring of that Right from his Goodfir, his Father was thenliv- 
ing, who was then Appearand Heir to the Defenders Goodfir 5 and fo he canne 
ver be reput, nor coriveeried as univerſal Succeſſor, his Father being on Life, 
The Lords Repelted this Exception, iti reſpedt of the Infeftment of the Lands, 
granted after the ContraQt of Marriage, whereby this Purfaer was provided to 
her Liferent, as ſaid is, and was given by the Goodfir, to the Defender his Oye, 
with Reſervation of the Liferent to the Defenders Father, ſo that the Good- 
fir and the Father ContraQting together, to Infeft the Oye ih Fie, and provid- 
ing the Father to the Liferent. The Lords Found this ſufficient, to make the 
Oye Succeſſor to his Goodlir, albeit then theOye had his Father on Life, who 
wasin Linea Rez Appearand Heir before the Oye, which was Fonnd no in- 
pediment, toexclude this Purſuit, but that the fame ſhould be ſuftairted againſt 
theOye, as univerſal Succeſſor, otherways all Juſt Creditors might be fraudu- 
lently eluded, ARor, Alter. Nicolfon younger. Scot Cletk. Vid, March 
23, 1636, & Feb, 23, 1637. L. Kintiabey, | 


Graham contra Park and Gairdis, Ebdem die. 
B* Contra& of Marriage betwitrt ore Park, Divghter to atibther Fark 
Burges of Edinbirgh,and Wiliam Gzirim het furutre Spouſe, the faid Park 
Farticr tothe Wotnat CofittaRtedin Matriage, is oBhfiged ro pay tothe faid Catr- 
dir the Sam of 5006 Merks in Tocher, to which Sum the faid fifture Hasband 
obliged hirm to add other 5000 Merksof his own Moniey, which whole Sum 
the Husband is obliged by the Contraft, ro Imploy apon Land, or #hnualrent, 


to himſelf, and his ſaid fiiture Spouſe itt Conjun& fie,” and 'to the | 
betwixt thein, which fallzicing, the one hal roche Heinofite Hubaod, ad 
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the other halfto the Heirs of the Wifez according whereto after the Marriage, 
the Father to the Wife, having the ſaid 5000 Merkspromitted in Tocher, the 
ſame was lent to John Rind, Merchand Burges of Edinburgh, who by his obli« 
gation Was obliged to pay that Sum to the ſaid Husband, and tothe Wife, and 
to their Heirs, and failzieing of them, to the Wifes Heirs, conform to the Con- 
tradtz this Sum being thereafter Compriſed by one Graham an Engliſh-mrar, for 
a Debt owing to him by the ſaid Gairdir Husband to the Wife, and upon thig 
Compriſing Purſuit being moved againſt Fob» Rind Debitor of the Sum, b 
his foreſaid Bond, for payment thereof to the Compriſery Inthe which Purſi 
the Huſband, who was Bankrupt, being abſent, his Wife Compearing, and her 
Father the ſaid Park payer of the Tocher, where they Alledged, that the Sum 
could not be Compriſed by the Husbands Creditors for the Husbands Debts, 
ſeing the Husband was not Proprietar of the Sum, but only Liferenterz For the 
Contra& and Band bore, T he Sum 10 be payed to the Husband,and the Wife in.Con- 
juni fie,and to their Heirs betwixt them Heretably, and Failzicing of Heirs betwixt 
them totheWifesHeirs;whereby it is evident,that theWife is Fiar,in reſpe@t of the 
Termination of the Security ſo Declared, and that all the- Parties has thereto 
conſented, and that the Father has provided the Money, and gave it after that 
manner to his Daughter, and Sonin Law, who might afte& it with what conz 
dition he pleaſed to annex therero, and therefore the moſt that can be Compriſ- 
ed by the Husbands Creditors, isonly hisnaked Liferent, ſeing no more Right 
ſubſiſted in his PerfongAnd the other Creditor contending, that the Fie remain- 
ed in the Hugbands Perſon, notwithſtanding of .the Deſtination foreſaid, and 
Termination of payment jn the Wifes Heirs, failzicing of Heirs gotten betwixt 
them, becauſc if there be Bairns gotten betwixt them ( as there are Two Bairns 
living betwixt them ) they will ever exclude the Wites Heirs ; which Bairns ſo 
gotten, if they were.zo ſeek this Sum after their Parents deceaſe, would ſeek it 
not as Heirs to their Mother, but as Heirs to, their Father, and conſequents 
ly the Right muſt belongto the Husband, and not to the Wifez andit were 
a dangerous preparative, tending to the prejugice of the whole Countrey, if 
Money conditioned to any Man m-Tocher , after this manner, werenot at the 
Husbandsabſolute Diſpoſition: T he Lords Found, that the Property of this Mos 
ney pertained to the Husband, and that he had full Power and Right to Diſ, 
pone thereupon at his pleaſure, with Reſervation only of the Liferent t 
to his Wife z and conſequently, that the Creditor Graham, who had Compriſ- 
ed the Sum, had full*Right thereto, he 'alwayes finding Caution, to make the 
Gme forthcorhing to the Wife, to beuſed by her, for her Ri ht of Liferent, in 
caſe ſhe ſurvive her Husband, and Fqund that the Property ſubfiſted not in the 
Wifes Perſon, notwithſtanding of the Termination thereof fbreſaid, that' it 
ſhould be payed to her Heirs, failziefng of Heirs begotten berwixt her and her 
Huſband. AQor. Advocatus & Stuare. Alter. Nicolſor, Baird '& Jobnſtoun, $cat 
Clerk. id, November 21. L. Kinblakmonh, June 58. 1637, Galbraith, July g. 
1630. Yeitch, Feb. 4. 1642. Lairflt, | ace Bur = 
| La. Weitmuirland contra La. Hume, Eodem die. ., __.._ 
N an Agion , betwixt them, wherein Litisconteſtation made, and ſome 
Articles of the Summons was admitted tothe Lady 1#arvirland ber Pro- 
bation, which were Found only Probable, either by Writ,. or Oath of Party, 
and at theTermAſſigned for Probation, the Purſuer producing. incident Dite 
gence, for xecovering of the Writs, whereby ſhe would prove, the Defender 
Inſtruments. thereupon, and, Alledged, that ſeing the. Summons was 
probable, and ſo Found, either by Writ, or Oath, that now the Purſuer ſha 
make her. EleRion, and declare by what manner ſhe will proves. after w 
Declaration, that it might be Found, that ſhe could not varie again, nd are: 
rirre 4 
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fore ſeing if ſhe uſed the Incident, which was an EleQion to prove by Writ, 
that ſhe could never be heard thereafter,to refer it to the Lady Hwmes Oath,or 
toctave her Qath. The Lords permitted tothe Purſuer, ro make her Eleftion, 
whether ſhe would prove by Writ, or by the Parties Oathy and having choſen 
any one of them, the Lords Found, that ſhe could not be heard, to return tg 
the other ; fothat if ſhe uſed Incident Diligence, and took Terms therein, 
ſhe could have no Liberty to crave the Defenders Oath, albeit ſhe were pre- 
ſent at the Bar. And which the Lords declared, they would: ever obſerve in all 
tirne to come, to cut off that delay, whereby atter long and many Terms delay 
it has been uſual, after all the Terms were run out, ro refer the Matter, for 
which the Incident was uſed, to the Parties Oath, which the Lords Found, that 
they would refiife hereafter, as a thing als unreaſonable in this Caſe, to be 
granted, as it were againſt Reaſon, if the Matter were referred to the Parties 
Oath, and Sworn; toſuffer Writ to be produced to prove the ſame, and to lm- 
pugn the Oath. Actor, Nicolſon, cMHowat & Hog. Alter, Advocatus & S1nart, 
G#/on Clerk. | 

| Be/contra Wilſon, penult Fanuary 1639. | 
()0* ell having Charged Wilſon tor paymentot a Sum, contained in his O» 
bligation,wh6 Snſpending, that the Bond was nul], he art the Subſcribi 

theredtbeing Mitor,and having Curators,who has not confenred thereto, which 
beitig received;and Found Reteyant by way of Suſpenfion, he produced his AR 


of Co: y,and defired a day ro prove his Minority, And the Charger Alledg-. 


ins, that the AR of Cnrarory contained in the Body thereof, that the Minor 
wits'a that eine of the chafing of his Curators paſt 16 years compleat, whereby 


the time of the dare of the Bond, it appears chemly he wis more than Major And. 


theother Anfwering,that notwithſtanding of that Aer: ion, which if he made it, 
hewzs then alſo Minor,and could not know-his age, and was it not pertinent to 
the Fiadgeand Clerk,to inſert zny ſach Narration in an AR of Curatory, thas 
he might be heard to prove veritaterm rei, and that be was Minor the time 
hetrrhe Bond was Subſcribed, The Lords Repelled this Alledgance,znd Found 
thar the Minority might be proven, notwithſtanding of the Aﬀerreion contain- 
ein the AQ of 'Curatory, which it it had been true, he would have been Major 
whenthe Bond was Subſcribed , and the ſaid Declaration contained'in the A 
s'riort reſpected. - 
| L, Cr4igmiller.contra Chalmers, Eodeme die, 
"EE Latrd of —_—_— Purſues Removing agaivſt Margortt Chalmers, 
:F Reli&gofamquhile Mr, Gavin Ntsbet, lor Ramavieg from-che Lands of 
Little- France : and ſhe Defending, thax the bruiked by vertne of a Tack, Set 
to her umquhile Husband and her,during their Lifetimes,by umquhile Sir George 
Preſton of Crajewiller, Whereto it being Replyed , that this Tack couldnot 
defend her,being donatio inter vitum & uxorem,and ſo Revockable by the Huf- 
band , and which was alſo Revocat by him, -in ſo far as he after the date of this 
Tack, accepted another Tack from this farhe Author, "Set to himſelt for his 
Litetime, and atrer'his deceaſe to another perſon;during his iferime,not maki 
any miention'6f the Wotmmm;whereby it is'evident,thatit was not'the Hu 


will, thzt'his'Wife ſhould bruik the-benefic ot this prior Tack, The Eords Sw 


ſtaiged'this' Exception, and 'Fornd, thar this Tack was nor Revockable,neicher 
was the Wite ptejudged'by this poſterior Tack, 4cquired by her 'Husbuod* For 
albeit it was Altecged, that'the Acquiring of this Tack, 'th Law-to'be 
preſumed a'Dorizrion made by the Hufband, and theWife- cannot bepreſumed 
to hive hadany Meansfor Purchafing theteof, ob evjtenidam (ofpition: 
yew, fo chit the Huſband behoved aved "to be\reputethe 
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this was notreſpected,'ſeing the Tack was a Deed immediatly owing from the 
Setter,to: her Husband and ro her, and by the inſerting of her Name as Liferen- 
rer,after the Huſbands death, the Huſband was not made thereby pawperior,and 
the Law permits ſnch Conations,and ſuch as are given ad vii#um & ſuſtentatio- 
yem #x074 ,A5 this is,and therefore was Found not*Revockable, 4Ror, Nicolſon, 
Alter, Hay Clerk, YVid. Decemb, 21. 1638, and February 19, 1639, be. 
twixt theſe lame parties, | a 
| Cockburn of Chouſlie contra Trotters, Bodem die. ' + <a 
Mqubile Zyel of Stamipeth'Serts in'Feu his Miln of 'Dxzce, for payment 
LI: yearly Feu-duty of certain Vifual,to one Moneylaws, which Feu-duty' is 
thereafter :'Wodſer to | - © Cockburn of Ryſlaw, who' thereafter: Diſpones the 
ſame to - Cockburn of Chouſlie,who obtains Decreet againlt Alexander and 
James Trotters, who had Compriſed the Feu of this Miln and Lands from &40- 
»zlaws,for payment of the bygone Feu-duties which were owing; which Decreet 
being Suſpended, and Reduced, that the ſame could not have”*perſonal Execu+ 
tion againſt the Compriſer, who wasa ſingular Succeflor, for any years preceed- 
ing bis Occupation and Poſleſſion of the Miln Compriſed. The Lords Found; 
that theCompriſer beiog a fingular Succeſſor, could notbe holden per/ſonal-a#io. 
xe, to pay the Feu-duties acclaimed, of any years before hecame in Poſleftion of 
the Miln, but fince the. time he was Poſlefſor,8: ſuſtained the Sentence perſonally 
for all years ſenſyne againſt him, without prejudice of the Parties Attion againſt 
the Ground, alſo for: the ſaid /bygones, as accords. And there being another 
Reaſon of ReduQtion,founded upon a Bond granted by the ſame'umquhile Ly- 
ell of Stawipeth who Feued the Miln, at the time of the Feu granted to'this ſame 
Monylaws, whereby he obliged him to lead the Miln-ſtones to'the Miln, when- 
ever he ſhould be required 3-and-it he did it not, he ſhould loſe-the Feu-duty of 
that year 3 which Clauſe of the Bond, the Maker thereoftheld as if it had been 
Ingroſs'd in the Body of the Feu, which he confeſt tor have been omitted out of 
the Feu, by the forgetfulneſs of the Writer thereof, albeit it was then accorded 
tohave been inſert therein betwixtthe Parties ; and he Subſanied; chat he had 
required this Succeſſor to the Fen, who had failzied,and conſequently he ſhould 
be aſfoilzied for payment of all the years Duties wherein he was required, and 
failzied. The Lords Affoilzied from this Reaſon, becauſe they Found, that this 
wasa Bond extra Corpus Juris, not inſert within the Body of rhe Principal Feu, 
and ſocould not bind a (ingular Succeffor in the Right of the Feu - Albeit it was 
Replyed, that it was done at the time ofthe Feu, and that the Party had confeſt, 
thatit oughtto have been inſert inthe Principal Feu, when it was made, and 
ſomuſt be repute pars Contrat#ns, being patFum incontinenter adjetum,which was 
not reſpe&ed by the Lords. Attor. Nicolſon & Trotter. Alter. Stuart: & Craig. 
Hay Clerk. Yid, Feb. 24. 1632. Biſhop of Galloway, Yid. tor the'lalt part, 21 
July 1636, King. 25 July 1643. La. Siaclair. | | 
Dundaſi contra Good(irsExecutors, January 31. 1639. | 
Eorge Dundaſi, Oye to the Good-man of New» Liſton, purſues the Executorg 
of his umquhile Good-fir for payment of 500 merks,left to him in Legacy 
by his Good-fir, by a Codicil made after his Teſtament, bearing this Legacy : 
And the Defender quarrelling this Alledged Codicjl, as fiot ſufficient to give 
him Right to the Legacy, in reſpe& there was a perfected Principal Teſtament 
bearing no ſuch Legacy z and this Nore made thereafter, is bur” a Teſtificat 
made and Subſcribed by Mr. John Boog, Miniſter of the Paroch, wherein the De- 
fun& died, which isneither Subſcribed by the Teſtatot, who coyld Write,nor 
by the Miniſter in his nawe, and at bis command; but is only given. out upder 
the Formofa Nattars m——— 7 all Formal Solemnities _ 
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fiteto ARts Teſtamentary, to which the Law pnly Priviledges Miniſters to be 
Nottars. Attour,the Proceſs. cannot be ſuſtained, except all the Legatars in the 
Principal Teſtament were called thereto. Thir Alledgances were Repelted and 
the Codicil Suſtained, being in Subſtance and Matter found good in 1t felf,, and 
no neceſlity was found to call thereſt of the Legatars« 


Hamilton of Broowhifl contra Lewder, Feb. 9. 1639. BRP -.. 
Ne Lawder being Debitor to ſundry of his Creditors,m divers Sums of Mo- 
ney, and to Broowhilhs ſelf, in a little Sum,which' he had payed for Lay- 
der, as his Cautioner 3 The Right of all which Sums being acquired from Lw- 
der's Creditors by Broowhill , he upon Aſfignation to theſe Debts, and for his 
own,Compriſes Lewder's Landszwhich Compriſing being near at expiring, Law- 
der Intents an Adtion for Compt, Reckoning, and Payment againſt Broowbil; 
that after Compt he may be ſatisfied of his juſt Sums, and fo the ſaids Landsmay 
be declared freed of thatComprifingzin thisARtion it being controverted asLaw- 
der Alledged,that he ought to be ſubjeR to pay no further Sums,but ſuch only a 
were Deburſed really by Broowhil/ to his Creditors for their Rights; for ſeing 
he had unneceſſarly bought theſe Sums, andthe Rights thereof trom his Credj. 
tors, and had needlefly and unkindly come in betwixt him and his Creditors, 
with whom he might have tranſacted upon more eafte conditions, it were no 
reaſon that therethrough he ſhould take advantage,beyond that which he real. 
ly and truly Deburſed, ſding he was content to pay him what he had truly pay. 
ed therefore, with the Annualrent thereof, ever fince the time othis Deburſing, 
The Lords Found, that they could not in Law compel Broomhif, to receive no 
more than he payed to the Creditors; for it they had Diſponed their Debts to 
him for never folittle a Sum, or had gifred the fame to bim for nothing, the AF 
figney could not be urged butat hisown pleaſure,to remit any part of that which 
was a juſt Debt owing tothe Cedent. And it being alſo controverted, if Broogy- 
hill ould. be Comptable for the Maills and Duties of ſuch part of the Compri. 
ſed:Lands, as was Tennent-ſtead, and Occupied by Tennents, the time of the 
Compriſing, and thereafter were given over by the Tennents, and lay Waſte; 
ſeing Broowhifl Alledged, that by the AR of Parliament 1621. anent Compri- 
ſings, the Compriſer is not holdento Compt for any more Profits of the Lands, 
than wherewith he actually intrometted, and is not Comprable for any thing 
wherewith he may Intromet, far leſs can he be Comptable for that which was 
Waſte, not in hisdefault, but by the Tennents over«giving and deſerting the 
Room. The Lords Found, that ſeing after the Compriſing, the Room was La- 
boured by Tennents, who had a Tack for endurance of mo years than theſe 
years controverted, and ſtanding yet unexpired , that the laying waſte of the 
Rooms, and giving over ofit by the Tennent, ought nat to prejudge the De- 
bitor, but that the Compriſer ought to be Comprable therefore, ſeing afterthe 
overegiving, he ought either to have Laboured the Room, ar Set it to ſome 0+ 
ther Tennent, to the beſt advantage he might, and done therein, as borus Pater. 
Familias feciſſet in re ſua,or elſe he ſhould have made ſame Intimation to the 
Debitor, and required him to provide for the Room, and given way to him to 
wake uſe of it, for his beſt Profit, it the Compriſer had not been willing to make 
uſe of it himſelf, but doing no Diligence to make Profit of the Land,in theſe years 
when it was Waſte. The Lords Found, that notwithſtanding of the AZ of Par!. 
which met not this caſe, the Compriſer remained Comptable, Actor. eMowet &« 
Sandilands. Alter, Hamiltos, Gibſon Clerk, id. 11 Feb. 1636. L. Bakvie, &c, 


L, Craigwiller contra Chalmers, February 19, 1639; 


| the A&ion of Removing, Purſued by the Laird of Crajemiler againſt Chol- 
ers, whereot mention is made, Decemb. 21, 1638. Hb Yid, before 


the 


” 
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- the Purſver' potligycon :chefirſt Reply, which.he'then 'pioponed for- E-" 
erg Pnthr Detendon Exception (which Reply bote,” that the Tuck Excepren' 
1 wars byhim, whowas only Liferexter ) and infiſting only-bponthe- ſecond + 
Reply; 7s: (tharthe Tack was donitio inter vIrwm. uxorem, which - was | 
Revocked by the” poſterior Tack, avcepred trom'Cyaigmiller, th himſelf daring” 
his Liferime, withodementionin bis W.ife) in Forcification whereof, he offer= 
ed'to: prove; that rhi8 Detender the time of the actepcarion by the,Huſband,; of 
the poſterior Tack; Renumced tharfirſt Tack, which Kenunciarion being ſome 
way miſcartied,atrer thedeath ot the +taſband,or Incromecteq' with: by hig Re«: 
li, who might have per-the ſame our of the way, -he offers ro prove the ſame» 
by one of:the- N»#2arv, who is yer on-lite,wbo Subſcribed the ſane for her, who iy! 
2 perſodn(withour all exception, vis, Fohbn:Bannaming, Clerktothe Fofictt,! 
2nd 4lfo by her own Brother, and which being ſo:joyned to the former Replyy! 
ought-to be Suſtained, ſpecially feing by and atrour:che Lands of thisiTack;the: 
Huſband had provided the Detenderto fix Chaldersof Viualyeatiy;"andvhe\ 
Annualrenr' ot 11000-inerks, The Lords not theleſs Suſtained the: Exception; 
norwirhſtanding ofthe Reply, and Found, that this: Tack, ſpecially'being i4yss 
quired by the Conceſhonygt a third Parry, and not direftly fromthe © 
was not tuck « INqnationwas fell nader the Prohibirion of & Law, *Prohibici 
Donations ixter viriam &.9.x07em, for by this Donation the Hasband was 
pauperiorzand alſo Donations, which are conferred to. cake begining afcer this} 
deceaſe of the Granter,-are not probibute in Law, concerning rhe Donations be: 
twixt Huſband and Wife, and Found rhat.the Relics Renunciation could:nor 
be proven, but by —_ Oath of Party alianerly, AQor, Nicolſon, Alter; 
|  HayCleik, Yid, 'penult Feanuary 1639, berwixt thir parties, | 
+5,» .,; Fleming contra Robertſon, Eoders die, ee ot et! 
Mquhile Robert: Robertſon Infefts Fohy Mduff in an Annualrent of 80} 
pounds, to beuplitred our of his Lands of” Befigalian, whereto Fleming 
jsconftitureAſſgney byatrds ff who borb deſires:the Ground of the faidsLandsto 
be poynded theretore, 8 another Robertſon compearing, & Alledging, that he was 
 JntetcincheLands otLeadereen asPrincipal. &theſe Lands Lybelled in ſpecial war 
randice thereot,and that long before the Purſuers Righr,and trom che lame Aus 
thor; Likeas;afrer theſaid lntetemenr,” their ſaid common Author and this De= 
fender; betore the Purfuers Right Tranſaced alſo together, that the Diſponer 
ſhould. recain the principal L ands,:and the. Defender the Warrandice Lands, and 
either. ot them ſhould reſt ſatisfied therewith, contorm whereto: the Defender 
has eye: hruiked the warrandice Lands theſe 14 or 15 years bypaſt,and the Au+ 
thor the Principal, and ſo the Purſuer cannot ſeek Poynding of thir LandsLy#4 
belled, The Lords Repelled this /Alledgance,tor they Found, chat the Defen- 
ders 1nfettment ot the Land ia Narrandice,could be no impediment:tothe comp 
mon Author to give,nor to the Purſer to receive an Intettment.out of the Wat. 
randice Lands. V hich Infettment,, the, Lords Found <ffeQua),,cq burden the 
Kid warrandice Land,notwithſtanding ot the. Dctenders Intetrmentthereof,grans 
xed to hip in Warrandice ot thePrincipal Lands Diſponed,ay and while be were 
Legally diſtrefledin the ſaidPrigcipal Lands diſponedzand Found, that theTranſ 
10n, (ſpecially. being Alledged to be verbal, and not offered to beprovents 
have been by Writ,) was no impediment to the. Purſyer,to bruike validely the 
Righc of che ſaid, Apnualrent out of the Lands toreſaid, Oiſponed inWarrandicry 
nor yet to the Excipient, to have recourſe to the Principal Lands diſponed'ts 
him, nomichſtinding of the Alledged Tranfattipn, ., +... ce, coun 
4% 1., 5 LO, Cardroſs contra E, of Mar, February 20, 1639. - 41%. 
y bs Cardroſs Purſuing the» Earl of «Mar, as Heir rg'his Father,>fot 
\ Implemea of a Bond, granted by the umquhile Earl his Father; in4Þ5., 
Sſ\((C 3 yours 


* 
. 
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voursof the Purſuers Fathet, Henry Er5kjy, Son-to.theumquhile Earl, mhere: 
by heabligedkinuand his Heirs to Infeft the faid-Henryand his Heirs:(withcRe- 
ſeyation-oftheold/Lady Hur: the ſaid Henry's Mothes,\her, Lifereng of the. 
Lands)in the Lands of Spiteleromr and Arneteip,and becanſe the Defender had: 
Sold the Lands , the ſaid Lord. Cerdroſs,. and the Lady Myr for hes Liferenc, 
Purſnes for the:price of the faids Lands, and Avails thereof, and: fqr the yearly 
Duty thereot, rice the date of theBond, And theDetender Alledging, that fince 
the-date otthe faidBond,the pwr {py $6 Fn 
{a&ion by Infchting ' of the ſaid umquiite Hexry 10 far more Lands, Of Ian greats 
SAvaby ne) ou worth than the Landsof this. Bonds: Which being; done; 
by the Father te the ſame Son,to whom theBond was giyergand thei ſaid Bong 
Lybelled, beaviog, tu be gramted fer Love and Favonr, mult be Found: an, Imple. 
rent of the ſaid ptior Bond, and ſo muſt be a.Liberation to the Heirs of the grans, 
cer,of the Force. and Effet ob the firſt Bond, forin Law Debitor aunque fre 
[#rritur donare quamdin eſt deliver, ſpecially feing the umquhile Earl himdelt was 
Pofſefſor,and had the Bond lybellted'in.his own hands, the time of his deceafe, 
and the Purſer cannot qualifie;that ever the Bond lybelled became his Eviden, 
of was delivered to him before. the Dejunas Deceaſe,who lived more thanele, 
ven years after the making thereof, Likeas, the Lady Cardroſs, Mother to the 
Purſuer,being Examined by the Zords,ſhe confeſſed thas ſhe recovered: the Boxd 
ſiace the Earls Deceaſe, maker thereot, by:payment of 2608 Merks therefore to 
an-mediat perſon,who would not declare to. her in whoſe hands that Bond: had 
been, and to whom the Money ſhould have. been payed:therefore - In refped 
whereof the Defender Alledged, that Abſolvyitor ought: to be granted trom this 
Purſuit, both forall the years bygone, acclaimed by the Lady Mar,as Literens 
trix, ſince her Huſbands death, and alſo tor payment of any price of the Land, 
Sold ſenſine by. the Detender, The Zords Repelled the Excepriop,and Found, 
that this prior Bond was nov caken away by that poſterior Security,granted by 
the Father rheteafcer to char fame Son, in whoſe favours the Bond was given, 
ſeing the laſt Securicy made-no mention that. it was granted for expreſs Latif 
fa@ion of the firſt, and ſorhey were Found both to ſtand; Burt the Lards AG 
{oilzied the Detender fromall bygones acclaimed by the Literencer, preceeding 
the date hereot- ( being fradtss bens fide percepri ) And alſo Found, that the Des 
fender for the Heretors and Liferenters Security and Intereſt in timecoming, by 
their wanting of theLand, ought co have'the price of the Land, which theDefews 
der had received therefore,to be payed by him to them at 7hizſundey nexc, and 
for the which the Lords Decerned, Aor, Stuart, Hope & Baird. Alter, Nicl- 
ſou & Primroſe, Hay Clerk, ; 


4 £07 Rule contra February 22, 1639. 
FT Ames Rule having Compryſed from Hume Minor,the Lands of 

tor ſome Money owing to him, which Lands being defiredto be Redeemed; 
by vertue of an Order of Redemption, ufed in name ofthe Minor,by his Futorss 
which Order and Aion Intenred thereupon, being purſued, and ufed after the 
expyring of ſeven years, fubſequent rothe Compryfing, and before the Minors 
attaining £0 the age of 21 years, and ſo divers years within his Minority, Te was 
queſtioned betwixt the Compryſer and the Minor,and his Tutors and Curatorg, 
itthe Land ſhould be Redeemed by payment of the principal Sum, for rhe which 
the Lands were Compryſed;and the ordinary Annualrent of the Money allow- 
ed in Law,zs the Minot Alledged they ſhould be,inreſpe& of the AR of Parlia- 


ment 1621, anent Compryfings, which Declares that Minors has the benefire 
to Redeem Compryſed Lands,the Right of Reverfion whereof is competentto 
them atall rimes within the age of 2x years, by payment of th of 7 r06. Sum, 
and Annualrent, as ſaid is, Likeas,this Redemption is Purſued 


: : 
thin the age of 
| Mi- 
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Mingsiz And the -Compryſer Alledging, that although.che AR of Parliament 
permits io, Minogs.the benefice! of Redemprion-af:Compryſed Lands, at any 
time within their Minority ; yet that Act expreſly. provides;thar after. the' ex- 
pyring of the ſeven years ſubſequent.to the Compryſings, although the Minor 
may x THY the Tands at-any time within his Minority, yet.the Compry- 
ſer has Right co the; Dunes of the Lands in the Compryſing,of all-the yeats ſuþ- 
ſequeny ty the ws la years, and. inter vecning before the Redemption; and 
the offer and Cqnfignation of the, Annualrent, (atisfiesnot, And the other Res ' 
plying that the AR provides, and can have no other laterpretation,' bur thar 
Mioors may Redeem, axany. time, within their Minority,in, that Came manner as 
Majors way Redeem,within the cimeallowed to.them in Lam,vjz. within ſeven 
years, within Wh Ge they are.got holden to. pay to Majors any, more but che 
Annualtenc : Af! although the, AR of Parliamonrappoipes tho Mails and Dus 
ties of the Lands Compryled, irom Minors, of the years ſubſequenc to the firſt 
ſeven years, ang, ingeryeeniog tothe years of, Majority,to pexracn.to the Come 
pryſergyer that 1s on[y Statute and Appointed, 1n.caſe Minors Redeem not ig ng 
year before their age of 2.1 years, and isſet down fora Penalty. in caſe of Failgie, 
and ceaſing ro Redeem during all the years of Minority, tothe which caſe the 
wotds of the Act are expreſly limited, and cannge chole any other, laterprerati- 
on, Likeax, it were. Iniquity to rejudge Minors; of their Benefice, which they 
have by that AQ, except where the ailzie falls, asit does,nqt ip this caſe, 'The 
Lord; Found, that by chis AR of Parliamentthere is no turcher benefite granced 
ro Mingrs, more than they had betore.the making of, that AQexcept only for the 
time of Redemption, which is Declared by that A&,nor to rug againſt chen du- 
ring the rime of their Minority; byt that they may 6 hong po gh, 0) 
at a y time within the years of 25 years: But Found,it they Redeem nor while 
the ſeven years be outrun (albeir they _ thereafter, and withinthe age 
of 21) that the Duties of the Lands for the years woe the ſeven years, and bes. 
fore the cime of the Redemption ſhould pertain ra the Compryſgr,.and that the 
Minor ſatisfied not the Tenor and Minge of the, A,by paying of the Principal 
and Annualrents; and (o Found the Duxies of, the Lands of the Intervecning yearg 
to pertain to the Compryſer,and not to,the Minor,albeit heRedeemed tar within 
the years of 21 years; and Found that;the A& ought to be (o Interpreted. 4- 
Qor, Advocatus & Alter. Nicolſon & Craig, Gibſon Clerk, Yid, Fanus 
ary 15,1624, Viſcount of Anyaydand the other Caſes there, 


Fohnſton contra Forbes, Eodem die, | 
obert Fobaſton,Sets in Tack for five years, the Lands of to Robers 
Forbes, wherein the (aid Rokers Forbes is obliged by a ſpecial Clauſe, 7o 
Patture bu whole des! pon the [ajds Lands yearly, during the ſaid ſpace, and to 
hold his Goods within the Byres, and Stables, andito hold the Thatch within the 
Toms, 4nd to ware ihe whols, Gooding within the T own, during the years of the Tack, 
and in caſe of failzie, to pay 100, Pounds, upon the which Tack the Setter 
obtained Decreet befare the Sheriff ot ffrrdene, for payment of the ſaid x06 
pownes, becauſe the Tackſ-man the laſt year of the, Tack , Gooded not the 


round; and therefore he was Decerned to pay the. Sum : ,Which Decreet be« 
ing Suſpended, The Lords Founfl v9 the Decreex betgre the Sheriff being gi- 
vep upon, Probation,af che not Gooding the Ground, the laſt meqrat the Tx, 
could not. import .Condemnitor for payment .of the whole Pepalgy , albeicehe 
Clauſe of the Tack bore, to pay the ſame iy cafe of {ailzie, -\adefinitly, and did 
not aſtrit the payment of the whole to the tailzie of all the yearsz 4nd theretope 
Found, that for the Failzie of one year,no more could be Decerngd by the She- 


riff, but the fifth part of the Penalty, which anſwered.in PII ' tothe five 
yearsof the Tack,and DAR f the Letters fmpliciter,xfor the re 
& : Lene T 


of the 200 
Pounds, 
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- Pounds, 'notwithſtanding of the Sentence given againſt the Party compeating, 


and a Sentence of the Lords upon an anterior Suſpenſion, white the Letrerswere 
found orderly proceeded forthe whole, | 
""Hnfbet contra Dog, Penult February, 1639, | 
Ne Myſhetbeing ſerved Tutor lawful, to his Brothers Bairns, Trankas 
a with Elizabeth Dog, Mother to'the Batrns, and ſhe obtainsa FaRory from 
him, for which ſhe by the Mediation 'of ſotne Friends, obliges her by Bond to 
pay him 3006 Merks, which rhe ſaids Priends appointed her topay, upon the 
which Bond ſhe being Charged, Suſpends, that it was given ob turpem Fanſam, 
viz; For Selling of his Office of Tutory, or for granting of a FaQtory, which. 
is equivalent, the FaQory being made for Sums payed therefore,and which muſt 
tend'to the prejudice of the Bairns, and therefore ſuch PaRipns ought not to 
be allowedin Judgement, butare reprobat in Law, and although the Conſent 
of Freinds was obtained to the ſaid PaQion, yet that cnn not to give warrand 
to a PaQtion not warrantable in Law, ſpecially ſeing rebi integris the Suſpend- 
er Renounces the Fatory, and is content ro Kepone the Charger to the ſame, 
and to his own Adminiſtration, And the Charger Anſwering, thatit 1s NOt now 
time to offer to Repone, after fo long rime, there being more than two years 
arid an halt, fince the date of his Tatory, and where this Bond proceeds upon 
Decreet Arbitral, done by Friends, mutually choſen, betwixt the Parties, and 
being done by a Woman; who then Was Major ſciens Prudens, re ſens & V olens 
and upon her own earneſt dealing;there neither ing Violence nor Fraud uſed 
againſt her for doing thereof; for albeit. the Office of Tutory may not be ſold, 
yet thereisno Reaſon nor Law, which prohibits a Tutor to make a Fattory, 
andto Tranſa& with the FaQor for the ſame, and therefore he Alledged, that 
the Reaſon was not Relevai:” The Lords Fond, that this Lhaperrs ought 
not tobe ſuſtained in Law, being of the nature. of ##rþia peF4, which are re- 
probat in Law, and whereby fuch Pattions aredeclared to be unvalid, to pro- 
duce any Attion upon the ſame z and although the condition of the Pattion was 
made,not for Selling theOffice of Futory;Bur for conſticuting of the Mother of 
the Bairns to'be Factrix in rhe Offige , and that it-was alſo done by the Advice 
of the BairnsFreinds ; yetit was Found to be unallowable in Law,ſcing it was 
granted for ſo great aSum;v/z.3000Merks,which behoved to come off thePupi 
Eftate, and —— behoved to beto their prejudice, and ſo ought tobe 
rejeQed z for the Lords Found, that although a Tutor might make a Fadtor, 
yet to conſtitute one, for ſuch a Lucrative Cauſe to himſclf, could not be (u- 
Kained, for it were more to be ſuſtained in Law, for the 'Tutor to give reaſon- 
-able allowance to a FaCtor, for ſatisfaRionot his painsz and as the ſarne ſhould 
-merit, then toſella Faory, which evidently tendsto the Pupils Lefion, there- 
fore the Letters, and Charges upon that Bond wereSuſ pended fimpliciter, it bes 


ing confeſt, that the Bond was given for that Cauſe, Ator. Primroſe, Alter. 
Dunlop. Hay Clerk. k 


Urquhart contra Barclay, March 6, 1639] Fs 

B* a Contra berwixt umquhile John Urquhart, Tutor of Cromarty, and um 
uhile Barclay of Towie, the Laird of Towie, having Wodſet to the faid 

John Urquhart, certain Lands bearing aClauſe, That notwithſtarding of the Wod- 
ſet, the Debitor ſhou Id be obliged to pay the Sum upon the Requiſition of 60 dayrz 
to the which ContraQ, the umquhile Tutor makes John Uraubert Son to the 
Laird of Cromarty Alſigney, who, according to the Contra&, after the deceaſe 
of the Tutor Cedent, and alſo after the death of the umquhile Laird of Towie, 
the Debitor requires the Son and Heir of the ſaid Debitor, hebeing at that time 
Served and Retoured Heir, uponthe ſaid ContraRt, to make payment, conform 
: to 


UMI 
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to the Contraft, which Requiſition trade to; the ſaid San, and Heis, he being 
then Ro _ ——_— rn gp ym nga which Conwa@t is 
thereafter Regiftrat by the Afhgney,, and Charges raiſed therewpon, and Su 
ſpended; In which Suſpenſion, i being queſtioned, that the Requiſition could 
not be ſuſtained, being made by the A y to the fleir ofthe: Debinor, after 
the Deceaſe both of the Creditor and Debtor, and ihe ContraGt then, not being 
Regiſtrat , which not being Decerned, nor Sentenced , at the Cedentsinftances 
the Cedent could not in Law, make any Requiftion, whichcould becffeQual, 
before he had recovered Decrect. And alio be Alledged, that by no privat War- 
rand cquld this Party have Power to make Requiſition to the Defenders Fu- 
tors and Curators z' Bat he ought to havepurchaled Lettersof the Lords, giv- 
ing Warrand to requite the Minors Futors and Curators, hich not being done; 
the Requiſition cannot be ſuſtained. Thefe Aledgances were both Repclled, 
and the Lords Found no neceſlity, that the Contra& ſhould be Regiſtrat ar the 
Afſfigneys Inftance,before he could require,ſeing it wasRegiſtrat at his tnftance; 
againſt the Suſpender,as Heir to his Father paſſzy2,after that Requilitiongand fo, 
which the Lords Found, might bedrawn back to theRequiktionzand alfo they 
Found that there was no neceffity to have the Lords Letters, in (upplement, to 
WarnTutors&Curatorsbut ſuſtained theOrder,and yet it is uſual in ſuchCafes, 
to obtain Letters,to warn theTutors andCurators of Minors,albent it was Found 
not neceffar, or if it ſhould be omitted, that the Omiflion ſhould anyll the ge- 
quiſition, Actor. Nicolſon. Alter, Baird. Vid. December 11. 1638. Finlaſox. ; 


Sir James Stxart contra Hary Gordon of Xingſtair, Fodeme die. 
N a Reduction of an Infeftment granted by Sorbie to Kingſtair,of the Miln 
of upona Reaſon, that the Purſuer had lawfully Compriſed the fame, 
before the Infettmenty and alfo that he had Inhibit, before the faid Infeftment, 
Sorbie to Sell and Diſpone. The Defender Alledging, that the Warrand ofthe 
labibition ought to be Produced,before he could be compelled to Diſput upon 
this Reaſon of Inbibition,that he might ſee the Ground thereof, And the other 
Anſwering , that he Joyned with his Inhibition, the Reaſon of his Anterior 
Compriſing upon the ſameBonds,whichare theGround of his Inhibition, and the 
Compriſing being produced, which is a Sentence, he needs produce no more. 
TheLordsFound,that feing theParty inſiſted not upon theReafon alone, which 
was Founded upon the Compriling, but Joyned therewith the Reafon upon 
the Inhibition, as a ConjunCt Reafon, that he ought toproduce the Warrands, 
whereupon the Inhibition was raiſed, that the Defender might objeR what he 
may lawfully ſay againſt the ſame,ſeing the Inhibition, and not theCompriſing, 
was the main and ſubſtantial Part of the Reaſon of Reduction, which Appear- 
ed to add Relevancy thereto. Attor. Stuert & Nicolſon, Alter. Gilmore, Scat 
Clerk. 


L, ScotZarbet contra Boſwel?, Fodem die. 
He L, of Scotffarbet Purfues ReduCtion againft Wiliame Boſwell, for Re- 
ducing of a Contra& of Alienation of the Lands of Pitodrie, made by 
David Boſwell, to the faid Williaw Bofwelf Defender, Redeemable upon pay- 
mentof x0000 Merks, with an Inhibition Served by the faid William, upon the 
faid Contra, the Reaſon was founded upon a Diſpoſition of the ſaids Lands, 
Irredeemable, made by the ſaid David Bofwelt, to Henry Manid of Melgum, 
who was Infeft, and which Henry had Diſponed the fame to Sir John Scot Pur- 
ſuer 3 and the Defender Alledging againſt this Reafon, that it was not Relevant, 
ſeing both the Purſuers Right, and his Authors, are after the Excipients Con- 
traR and Inhibition: Ando asthe {amen are in Law, good grounds to Reduce 
the Purſuers Rights Lybelled,ſo muſt they be faund good grounds to Eleid this 
SOT 4 Reaſon; 
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Reaſon, The Purſuer Replyed, that albeit the Contract/and Infeftment, grant- 
ed tohis Author, be after the Defenders Contract and. Inhibition; yet there 


was an anterior Contract, preceeding the Defenders Contract, and Inhibition, C 
by the which the ſaid David Boſwell Sold to the ſaid Henry Mavld the aids Lands, po 
and the poſterior Diſpoſition ofSelling of the faids Lands, albeit done after the D 
Inhibition, yet the ſame Depending upon that Contract, which preceededthe th 
faid Inhibition, the ſaid ſubſequent Infeftment granted thereafter, andContraR, to 
ought to.be drawn back tothe firſt, and the Interveening Inhibition cannot be by 
found any Impediment to have ſtayed the Acquiring of the ſecond Right, De« & 
pending upon the firſt, and made conform thereto. The Lerds Repelled the Al- T 
ledgance, and Found,that the Interveening of the Defenders ContraG and In- (0 
hibition, betwixt the Purſuers Authors firſt Contra, and before the Purſuers Jo 
Authors ſecond Contta&, was no Impediment, but that bis ſaid Author m'ght bs 
lawfully perfe& the Contrad;: after that Inhibition, ſeing the ſame Depended pus 


upon the prior Contract, before the Inhibition, And that the ſecond was made 
according to the firſt, and for Implement thereof. Actor,  Advocatus, Alter, Cc 
Gilmore & Sibbald. Hay Clerk. 


L. Kilcadron contra L. Balgilſs, March 8, 1639. a 

He L. Xilcaldron, and his Spouſe, having Charged the L. Balgillo, for to 
payment of theAnnualrent of 4000 Merks, adebted by him to Klcaldron Cl. 

his Spouſe, conform tothe Bond granted to her, and her Daughter, gotten be- yy 


twixt her and Mr. Hewry Duncan, her firſt Spouſe in Fie, be Suſpends, Al- _ 
ledging, that Xilcadrons Spcule to the Wife Liferenter, is owing to him for 4 
greater Sums, and he is content to compenſe pro tanto, The Charger Anſwer- 
ed, that Compenſation ought not to be admitted, in reſpect that the ſaid An. 
nualrent Charged for, isdeſtinat by the Husb.:nd, for the Wifes Aliment, and 
ſhe has no other Meanstolive by but by this Sum, neither of her own, nor by ] 
her preſent Husbandy and it were againſt Conſcience and , Juſtice, that her 

Means ſhould be taken from her, which ſhe has from her prior Huſband, for Ar 
payment of her ſecond Huſbands Debt, and that her (c1t ſhould ſtarve for want Al. 
of Means of Life. The Lords Found the Reaſon of Compenſation Relevant, 6. 


notwithſtanding of the Anſwer, and Found that the deſtination of the Sum Ly- Ing 
belled, made by the Husband to the Wife for her Aliment, could not hinder the alc 
Compenſation, ſcing neither was this Deſtination allowed by. any Judge to be fra 
Alimentargnor Found to be (o, neither bore the Bond, whereupon the Charges Ho 
were raiſed, that the Sum wasdeſtinat, and payable for Aliment, AQor. Bar for 
cley. Alter. Mowat. Yid. July 4. 1637. Tennent contra Fythie, ; All 


Stirling contra Cunninghame, Eodem die. | 
= Cunningham being obliged to pay 200 pounds, to Andrew Stirling, tt 
Brother to Captain Stirlizg, to the uſe and behove of the ſaid Captain, up- La 
on the Regiſtrat Bond,he Arreſts in Mr. James Aikenheads hands, certain Goods 
pertaining to the Collonel, and purſues to makethe ſame forth-coming; Andthe 
Collone] Compearing, and Alledging that the ſaid Andrew Stirling , by bis Lo 
Miſhve Letters, written to the Collonel, declared that he ſhould not ſeek pay* 
ment of the Sum, while the Collon-1 pleaſed, in reſpe& of ſeveral Particulars, 
betwixt the Collonel and the Captain, which were not ended. The Lords Ke- 1 
pelled the Alledgance, and Found that the Letters written by the Captains Bro- 
ther, to whomthe payment was ordained tobe made by the Bond, could not @ 


prejudge the Captain himſclf, The Bond bearing, That it was made to tht behove oo 
of the Captain, and ſo known to the Debitor, to be the Captains proper Money, | ba 
and the Letters not being written by him, but by his Brother ( wbo was only Pa 
an Interpoſed Perſon to the Captains behove ) and without his Warrand, al- es 
beit the payment was appointed tobe madeto his Brother, ut ſupra, yet the Cap- - 
tain could not be prejudged by that Letter, L. Heaſilhead 8rV 
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| L, Heaſilhead contra his Tennents, Eodem die. : 
Ome Tennents ro the Laird of Heaſilhead, being Rentallers of ſome of his 
Lands for their Lifetimes, and the Life of the Setter for payment of a 
certain Duty therein contained for the Lands, and for paying of the Teind- 
Duty, as ſhould be Impoſed,obtains Decreet before the Lord: of Seffiori, againſt 
their Maſter, S<tter ot the Rentals, and who had acquired K ight to the Teind 
from the Titular, according to a Valuation of the Teinds Tryed and Eſtimat 
before the Commiſſion, finding that they ſhould bruike the Teinds of their Lands 
Set to them in Rental, for payment of their proportion of the Valued Bolls. 
This Decreet was defired ro be Reduced, by reaſon that by vertue of the ſaid 
Commiſſion , the Benefit of Valuation of Teinds, is by no Clauſe of the Comte 
wiſſcow, conceived in favours of Tennents of other Heretors Lands, who are 
butnaked Rentallers, and Rentallers only during the Lifetittie of the Setter} 
and Receiver conjunaly; for that Clauſe of the Commiſſion, concerning Life. 
renters, is only to'be underſtood of Liferenters, by vertue of Infeftments, ag 
Conjun&t-fee,and other ſicklike Rightz and therefore thir Rentallers could ne- 
ver have had intereſt to purſue ſuch an AQion,and to crave the benefit of the Vas 
luation of Teinds, The Lords Found the Reaſon Relevant, and Reduced 
the Decreetyz for the Lords Found, this Commiſſzo# of Teinds contained no 
Clauſe in favours of any Rentaller of Land, which ought ro give them Right co 
claim the benefit of Valuation of Teinds, but when any A@ion ſhould be 
purſued againſt the Rentallers, for their Teinds, The Lords declared that they 
would have confidera:in of the Rentals, and what ſhould be in equity pay- 

ed by them for their Teinds, Actor; Alter, Maxwel. Scot Clerk. 


L. Pinkell contra Kennedy and Inglis, Eodem die. ET 

» Pinkell being made Aſſigney by Alexander M*cul/och of Myrtoun , in and 

10 an Heretable Security and Bond granted by umqahile Kennedy of 
Ardwillan, wheteby he was obliged to Infeft his Laughter, Spouſe to the ſaid 
Alecander Mcculloch of Myrtoun, 10 an Annualrent, Redeemable by payment of 
800 merks, Puriues for Regiſtration of the ſaid Bond: In the which Aion Jobx 
Inglrs, Burgeſs of Edgnburgh, Compears, and produces Horning againſt Myrioun, 
and Alledges theAfſignarion made by him to the Purſuer,is null, being done in bis 
fraud and prejudice,who is Creditor to the Cedent, and which Cedent is at the 
Horn at his inſtance, and yet remains at the Horn for the ſame cauſez and there- 
fore by the A# ot Parl. x592 the Affignation isnull, The Zords Repelled the 
Alledgance, becaule they Found, that the AZ of Parl. did not Militat, nor was 
Iatended againſt Heretable Rights, but that Parties may Diſpone them, 
notwithſtanding they were at the Horn; for if the AZ were generally undet« 
ſtood;as the words ſeems to proport,then none at the Horn could Diſpone their 
Lands,then Horning ſhould be as an Inhibition, whereas the Context ofthe AR 
firikesonly upon Affignations of things Eſcheatable. Actor. Stwart & Johnſton. 
Alter, Nicolſon & Mowat, Gibſon Clerk. Vid, 2t March 1623. Cunninghame & 

Lo, Kilmawers. | 

Lo. «Almond contra Hope of Carſe, March 9g. 1639. | 

"He Lo. Alaord having Compriſed from the B, of Linlithgow certain Lands, 
T which he had Sctin Feu to ſome Feuars,for a certain ſmall Feu-duty year- 
ly, and which Lands were holden by the E. of Linlithgow of the Le, of 
Larſe, by Ward-holding 3 upon which Comprifing Sir Thowas Hope, Succeſſor 
tothe L, of Carſe, in his Heretable Right of that Superiority to the Earl of Lin« 
lithgow, being Charged to receive the Compriſer 3 who Suſpending, that he was 
content to receive him, having received a years Duty of the Lands for his £n- 
try, aSuſe is : And the Lo. Almond Compriſer Alledging, that he was content to 
give him a years Feu-duty, a 7 in the Feue-latefrment granted by the Fr 
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of Linlithgow to the Feuars, which ought to be Found all that he oughtto pay, 
ſeing by his Compriſing he can haveno Right but to that which pertained to 
the Earl, from whom he hath Compriſed,and that was only the Right of the $4. 
periority,and the Feu-duty payable to him by his Feuars, which was ten pounds 
yearly; and ne reaſoncan compel him to pay for his Entry to the vapor, 
more than a years Duty of that, which be acquires by his Compriſing. The o- 
ther Anſwered, that he ought to have a years Duty, as the Lands are worth 
' year, ſeing the Lands are Fewedfince CA of Parl, 1606. which declaregall 
Feus null ope exceptionis, which are made without conſent of the Superior; 
'This Feu whereof the years Duty is now offered is in this caſe, being Set m Fey 
by the E. of Lislithgow, fince the year 1606, without conſent of the L, of Carſ 
Superior, and conſequently cannot defend againſt the Superior,to excludehin 
from the Caſuality of a years Duty of the Lands, And the Compriſer Anſwer. 
ing, that be ought not in thisplace to Diſpute, eſpecially by way of Exception, 
upon the Nullity of another Heretors Right, who is not Party, nor Called in 
this Proceſs, for that were very ſummar and unjuſt 3 but it 1s enough for him 
to ſay,that the Landsare Feued, and that he can have-no more by bis Compri» 
ſing but the yearly Feu-duty contained in the Feuars Charter neither can the 
Feu be found null for the Alledged defe& of being Set fince the year x606, 
without conſent of the Superiorz For as the Granter of the Feu could never have 
been heard to quarrel the Feu upon that ground, being his ownDeed, which he 
is holden to Warrand;z no more can the Compriſer, who is a ſingular Succeſſor, 
ſucceeding only in that Right which he had, The Lords Found, that the Come 
Priſer was holden to pay a years Duty,according to the worth of the Landsto 
the Superior, and that the offer of a years Duty of that which was containedin 
the Feu-Charter, ſufficed not; in reſpe& that the Feus are Set fince the Af 
Parl, 1606. which declares the Feus thereafter Set without conſent of the $y- 
perior to be null etiam ope exceptionis, which the Lords Found, muſt nec 
militat in favours of Superiors, againſt any objeRing ſuch Feus againſt them, 
whereby they may be prejudged 1n their Superiorities, or of the Caſualities be- 
longing thereto, as this Duty of the Entry was, albeit ſo far as concerns the 
Feuars, their Rights were not prejudged by this Interloquitor 5 but that they 
remained good prowt deJure,as againſt the Setters,ſo alſo againſt the Com 
of the Setters Right 3 but the Lords Declared, that they would after tryal ofthe 
yearly avail of the Lands, reſerve the modification to themſelves, whichthey 
detlared ſhould be' very moderat, in reſpe& of the Compryſers ſmall benefit, 
ARor.Stvart. Alter. Preſens. Hay Clerk. Yid. 15 Feb. 1634. Lo. Teſter; 
Riddoch contra T ounger, Eodem die, 
"O jpryrnope ucing ſomeDiſpoſitionsmade by one7 ownger to hisSonTovny: 
er, upon the reaſon of the A of Dyvoury, as done by a Bankrupt to his 
own Son, without juſt and true onerous Cauſes, in defraud of the Purſuer, 2 
true and juſt Creditor : And the Defender opponing his Right, which boreto 
be made, for Sums of Money, and onerous Cauſes 5 againſt which poſitive Clauſe 
the Purſuer can never be heard to Alledge the ſame to be made, without pay- 
ment of any Suts of Money, except that he ſhould prove the ſame by the Oath 
of theReceiver, And the Purſuer Replying, that in this caſe the preſumptions 
were ſo manifeſt for him, and for thetruth of his Reaſon, that it laid a necefiity 
uponthe Defender, to prove and ſhow that he had payed Sums for this Right 
made to him, ſeing it is made by the Father tothe Son, who was a young Man 
Un-married, remaining in Houſe with his Father, and who cannot condeſcend 
upon any probable way, by the which he might have acquired Means or Mo- 


neys to bave acquired this Right, neither can he condeſcend upon any. perſon, | 


who was Debitor tohim in Moneys ; and in the Diſpoſitions, the Fuchs 0 
crs 
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Mothers Liferents are reſerved; which all diſcovers a manifeſt Fraud, The Lords 
Repelled the __ except the Defender ſhould qualifie and prove ſome 
onerous lawful - auſe,for the which this Diſpoſition was made, otherways than 

the Confeſhon contained in the Writ,or by his own Oath; neither where- 

the Lords Found ſufficientin this caſe, except that beſide the ſame the Defen- 
der might make it appear, that he had acquired it for true Sums Deburſed by 
him, and ſhow to whom the Sums were payed, and where and by what means 


he had acquired theſe Sums. id. 22, Jar. 1630. Pringle contra Ker, and the 
'Caſes there, June 22. 1642, Nivbet ; 


E. ecMontroſe contra Scot, March 13.1629, , , 

oY of Moriroſe, being in ſundry conferences with James $cot Burgeſs in 

Montroſs,for buying of a Houſe in Montroſe from the ſaid James; atlength 
by a Ticker Subſcribed to the ſaid James, he referrs the price of theLand to the 
Earls own appointing, who according thereto, having determined a pricetheres 
fore, and offcring the ſame, he thereafter Parſues the ſaid James, for Diſponing 
of the ſame Heretably to him. And the other Excepting, that his determination 
of the price, flowing from the Party Buyer,upon his Alledged Reference,com- 
mitted to theEarl by theSeller,ought no to bind him to thatBargain,asifit were 
perteQed; ſeing it is lawful to him, and permiſſable of Lay to reſile from that 
Reference and Bargain, before the Alienation were perfeted : And it is againſt 
Law, and expreſly prohibited in Law, that any ſhould be Arbiter in re ſac; as 
L. Pen. ff. de receptis,$&c.&+ £, quod ſape $,illud ff. de contrahende emptione: 'dicit 
venditionem non valere quando quaniitas pretii confertur in volantatem,vel arbitri- 


£299 L 


' ww empptoris, This Alledgance was Repelled, and the price determined by the 


Buyer, upon this Reference made to him by the Seller, was allowed as good, 
"= fi not diſagreeable to the Laws and Praftict of this Kingdoms Aﬀor, 
Advocatus & Mowat, Alter« Nicolfon & Sandilands.. Gibſon Clerk. 


| Hepbutn contra Hepburn, March 14. 1639. P | 
\He Brethren and Siſters of umquhile Collonel Sir jobn Hepburn,having 
ſabmitted all @ueſtions and Rights, which they might pretend 20 wy 
Goods, Gear, and Means of the ſaid umquhile Sir Fobz,to the Laird of Waych- 
tour and ſome other Friends, whereintheSubmitters were bound, and did refer 
to the faids Friends, to determine what proportion of the ſajds Goods ſhould 
be given to George Hepburn, the Son of the eldeſt Brother of the ſaid Sir Fobw, 
whichGeorge was then in Frexce the time of the making of the ſaid Submiſſionand 
Bond, and did not ſubſcribe the fame, nor none taking the burden for him 
upon the which Submiſſion the ſaids Friends had given their Decreet Arbitral: 
the Jiving Brethren and Siſters of the ſaid Sir Joby: being Confirmed Executors 
to him,  Purſyes one Beaton Factor in Paris, for 44 of .20000 pounds, 
adebted by him tothe ſaid umquhile Sir Fohn, who Suſpending upon double 
Poynding, as being diſtreſt by the Executors foreſaidson the one | _ by the 
faid George the eldeſt Brothers Song on the other patt, In this: Proceſs the ſaid 
George Alledged, that theſe Executors could never be heard to claim any more 
of this $um controverted, but that proportion thereof, which was contained in 
the ſaid ,Decreet following upon the ſaid Submiſhon pronounced by.the (aids 
Judges: Likeas be produced both the Submiſſion and Decreetypronounced by 
the Friends conform, thereto, which declareswhat proportion. of this Sum ac- 
claimed isdue to ilk one of the Partjes. beyond the which none of them oughe 
to be heard to acclaini any more. And the Executors- Anſwering, that the fa; 
ecreet- Arbitral was null, becauſe it was not pronounced within the year after 
the date of the Submiſſion; but there was more than two moneths more than a 
year interveening, betwixt thedate of the Submiſſion, and the-date of the De. 
creet, and fo the ſame could not be found valid in Law; eſpecially where L.. 
Tettt 2 e 
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ſame proceeds uponan Alledged Submiſſion made,giving power to the Judges 
to Decern what Proportion ſhould be given to George, of the Goods contro- 
verted, which was aClauſe never Communed on betwixt the Parties,and to w hom 

they have Decerned the Right of the moſt part of all che Sums truly due to the 
Executors only, againſt all reaſon, although the ſaid George was not then within 
the Countrey, nor hath Subfcribed the ſame himſelf, nor no other for him,taking 
the burden "4 him, and who was then, and is yet Minor 3 and who, if he were 
hurt by that Decreet, could not be bound thereby, The Lords having hearg 
both Parties, they Found, that none of thir Parties can claim-any more Right 
toany ofthe Sums controverted, except the proportion Dezerned toilk one of 
them by the ſaid Decreet , which 'Decreet-Arbitra], the Loxds ſaſtained aslaw. 
ful and valid, albeit it be not given within the year after the Submiſſion; inxe. 
ſpeQ,albeitthe year waslong expired: before the Judges Decerned , yet they 
Found the Decreet good and ſafficient, being done, and following not upotia 
naked Submiſſion, but the Submiſſion containing alſo a Bond, whereby the Par. 
ties gave power to the Judges, to determine what proportion of the umquhile 
Collonel his Goods ſhould be Decerned by them in favours of the ſaid George, 
-and obliged themto abide therear, which Bond was more than a Subanflion, 
andthere was not any day nortime'contained in the faid Submiſſion and Bond, 
not any Blank left 'therein, nor Clauſe conceived thereanent, betwixt and the 
which the' Judges ſhould Decern ; and therefore it was Found, that upon a 
Submiſſion containing ſuch a Bond, and bearingno day, there was no nece 
to the Judges'to Decern within the year'z neither was it reſpeted, that George 
-was out of the Countrey, and did not Subſcribeit,and'that'he was yet Minor, 
It retpeR it wasa Clauſe'concetved in his favours, which he did acceptof,andfo 
tmight thereby. better his Caſe 3 and therefore the Lords Repelled the Alle 
ance proponet forthe Executors, '&c. Ator. Dunlop for Beaton. 4dvocatus 
Start tor George. Alter, Nicolſon. Gibſon Clerk. Yid. 25 Feb. 1630, Hay of 
Tourlands contra E. Fglingtoun. | 2” 


oy Hamilton contraReliR of Hamilton, March ty, 1639, + +, 
R. Fobn Hamilton having Rightto a Compriſing of Lands, pertaining to 
.umqutiile Mr. Jawes Hamilton, Deduced for his Debt, Puirſues the Relit 
-of-che faid umquhile Mr. Famer, for Reducing ofa Seafin'of ſome of the fails 
Lands Comprited, granted to her by her uthquhile Huſband,upon this Teaſoy, 
that the Seafin was granted by the Huſband to his Wife proprizs manibis,onlyfor 
meer loveand favour, there being no other Adminicle, nor Impeſling'Cauſefo 
-warrand thereof,and therefore ought not to be ſuſtained to prejudgea trueCre- 
.ditor, who hath Compriſed, and is Infeft, but the Creditor ought to be prefer 
. red'tothe Right of the ſaid Bond, notwithſtanding of the ſaid Inteftment gra 
tothe Wife.-In this Proceſs the Detender being abſent, and the Purſuer prodii- 
cing the Defenders Seafin, Extracted out of the Nottars Prothocal, whith bein 
-cotlterred wittythe Debr,' whereupon the Comprifing was Deduced. TheLor 
Found the Reaſon Relevant, and Proven by the ſaid Seafin,being ofthe Tenor: 
 foreſaid;and none Compearing to ſhow any other Adtainicle or Warriidl for 
ſuſtaining thereof, notwithſtanding that the Debts, for which the Compr 
Deduced,were ef a poſterior date ro the Wiſes Seafinquarrelled ; but'the 
Found' it requilite to the' Purſer to prove further with this Reaſon, "that the 
- Wife the Defender was otherways ſufficiently provided toſome reaſonable pro- 
portion of her Hyſbands Lands, whereby ſhe might conipetenitly livegbyand at- 
rour the Lands contained in this "Seaftn quarrelled, ARor, Preletis' Alter. 
Johnſton, who declared he would beabſent. Gibſon Clerk, - + /3k,rls? 
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#3 For ſjth's Aſfigney contra Captain Conpland,;,March 16,.1639«;: 
* F Aprain Coupland being Debitor to. William Forſyth in, 1000 merks, and 
| C being Charged by William. Forſyth's Alſigney tor paymenc,. he Suſpends 
-npon this Reaſon, that Forſyth was Debicor by two Bonds to William'Ogon 
in 2000 merks, and 500 merks;. the. Right of which Bonds.and Sums, wvas, de- 
yolyed in the perſon of the. Suſpender , and he was, content to compen(e. this 
'Debt,for which he was Charged, with (o much of the, Sums, foreſaids proven- 
#9, owing by the Chargers Cedent, againſt whom as che Compenlation,gyould 
have been Relevant ro have met. himſelt, ſp muſt i be againſt chis Aſigney, The 
Lords Found this Reaſon of Compenſation, Relevaneto be received againſt the 
Ailigney,as well as it would haye been againſt the Cedent,neither was itreſpe- 
Red, that the Charger Alledged, that the Compenſatiog ought not. to þe ad- 
mitted.in reſpe& that the Suſpender was made Aﬀſigney a year before the Obli- 
gation Libelled, whereby he borrowed rhis Sum, now acclaimed,from the Chare 
pers Cedenr,at which time it the Cedent- had been the Suſpenders tree Debi» 
tor, by no probability would-he have granted him a, Bond of borrowed Money, 
it he then had been Debitor of theſe Sums, with which he compenſes;for, with 
-what probability can it be ſapponed,thata Creditor will borrow Sums from his 
Debitor, before he be payed ot the Debt owing by him, from whom he borrows: 
Likeas, the Bond bears; that the Captain Renounces all Exceptions of not numer at 
"monty, and all other Exceptions whatſomever,. competent 51 the contrair g and this 
Right being then in the Gaptainsperſon, when he borrowed che Sum;Libelled, 
it muſt be preſumed to have been payed, Likeas, betore any Intimation tnade h 
the Captain of his Right co thir Bonds, wherewith he Compenſes, Forſ9th's Af- 
ſigney raifed Inhibition againſt the Suſpender, upon the Bond Libelled :. Which 
Altedeaacethe Lords Repelled,and notwithſtanding of the (ame, Suſtained the 
Reaſonof Compenſation, and Suſpended the'Lerters Simpliciter, 
AS Fir paſo COmey Forreſt, March 19. 1639, 11s 
Ne Fergi/en Purſuing one Forreſt, for Reſtoria to.him of his Mare;which 
( Yooopely belonged to him, and was ſtoln trom kw, offthe Ground of the 
Lands of . .. -. whereupon hedwelt, and which Mare was then, and before in 
- his poſſeſſion,and was his own Mare, fo known to the' Neighbours about in che 
Counrrey.. And the Defender Alledging,that he onght to be Aſſoilzied,becauſe 
he bought the Mare Libelledin an open Mercat, at a publick Fait in the Mer- 
Gt-rime-ot day, and payed the price thereof, which ought to Liberar the De. 
tendee! being ſo Bought 2nd Sold in a Burgh-Royal,in a publick ordinary Fair- 
day keeped in that Town,” Likeas, the Mare is now dead, and (o there is no 
place nor poſlibiticy ot Reſtitution, albeit, the ARion.might be Suſtained: The 
'Lords Repelled the Alledgance,and Suſtained the Aﬀtion,which was Found nog 
Eleided by this. Exception ofbuying ina publick Mercatzfor the Excipienc oug 
To have taken Borgh and Ham-hdld trom, the Seller,conform to the old Laws of 
the'Realm,-if he would have provided for his own Security'z and the dying of 
the Mare, albeit it made it impoſſible to reſtore her, yet in place of thar, the 
Lords Foundthe Detender ſhould retound the price, Aor., Nairy, Alter, Fobn: 
fin. Hay Clerk, Yid, March 29, 1639, Dam Margaret Hay, _ 
tre Col. Brogs Heir contra $ie.ig (March 23, 16399 * 111 > 1 
" \Ne being Served and Retoured Heir toumquhile Cojlonel Brogs,who died 
| in the Low- Countreys, and Served there atthe Wars where he. died. This 
| NeirPurſuing another Scotſman far delivery of the ſaidCopllonels HeirſhipGoods, 
 Libelled to have been Intromerted with by. the Defegder in Hoſard, where the 
' Goods were then, The Lords Found, ſeing the Detund lived anddied in Hol- 
Taxd;and that the Goods were Aledged, to have been. in Holand when _ De: 
wo. ths; : n 


C 


"rect 


:«d & where they wereintrometted with by the Defender,as was Lybel. 

| rgmrye the rye was an aual Refidenter inHolland,where he 6p A 
'ledged to have intrometred with the ſamez &did Reſide there theſe many years 
of betore,and ever ſenfine,and as yet he being there Married, and an aQtual Dye]. 
Jer there 4nimoremanendi,albeit he was a Scotſmen,thatno Proceſs ought to he 
granted againſt him in this Countrey tor the ſaid Intromiffion,but thar he oughe 
to be purfued therefore in Holland,quia 4tor debet [equi forum Ret z neither 
was it teſpeed,that the Purſuer Declared, that he Infiſted in this Purſuit ag inſt 
the Defender, being a Scorſman, that he may have Execution againſt ſuch of the 
Defenders Goods and Eftate as he had within Scotlanz,tor ſatisfying of the Heira 
ſhip, as he ſhould recover by this Sentence, which the Lords would not allow, 
Vid, December 8, & 9, 1626, Lord Blantyre, February 1. 1642, Fa, Douglas, 


Stuart contra Stuart and Hume, Eodem die, 

Eorge Stuart having turniſhed ſome Moneys to C briſtian StzxartyDaughter 

to John Stuart of Coldinghame,and having received her Bond thereupon, 

and Regiſtrat the ſame, Arreſts in the Hands of Hume of Rentoun, the Moneys 
adebted by him to the ſaid Chriſtian, tobe made forthcoming tor payment of 
the ſaid Debt,and Purſues therefore z, wherein the ſaid Chriſtian Compears,and 
Alledges the faid Bond to be gull, becaule it was made by her, ſhethen being iz 
familia paterna,and the ſame is not Authorized with his conſent, who is her Cu« 
rator in Law, And it being Replyed,thar ſeing ſhe is now paſt axzos stiles, and 
had never quarrelled "his Bond by no Action ot ReduQion,or Reſtitution, thar 
the Exception ought not to be reipeted, ſpecially ſeing this Bond was granted 
by her, when her Father was not within the Countrey, The Lords Found, that 
before they would decide this Queſtion, that the Party ought ro qualifiefor what 
cauſethe Bond was givenzfor if it wasgranted for neceſſary pre wage and at the 
time when the Father was not in the Countrey,ic were no reaſon that the Par- 
ty ip ſach a caſe ſhould'be deprived of his juſt Dev and therefore ſyperceeded 
to Diſcuſsthe Alledgance, while the Purſer ſhould condeſcend upon the cauſe 
of the Deb, that the Zorgs might conſider thereof, | 


b Hay contra Elliot, March 29. 1639, 

Am Margot Hay Relic of Sir Michael Preſton, Purſues one Zlliee, 
who had intrometted with certain Corns ſold by her Tennent to him, 
which Tennent was adcbted to her in the Farms of her ConjunRtee-lands,ot ch 
Cropt 1638. particularly Libelled,and which Corns ſo Intrometred with,were 
of the Corns growing upon the ſaids Lands the ſame Cropt, And the Defender 
Alledging,that he boughc thir Corns.in a publick Mercat, after 7«/,and payed 
the prices theretore, which ought to Liberat him tor. it were a dangerous Prepa- 
rative ,tocauſe Parties who had bought, Corns bens fide in a publick Mercat, and 
had payed tor the (ame, to refound over again the prices; tor then neither might 
Tenneuts ſell any of their Cornsfor alawtul uſe,for the help of their Labogring, 
_ as for payment of furniſhing made to their Houſes, and borrawed trom archers be- 
fore, nor tor buying of Pleugh-Goads, or tor changing of their Seed, or for any 
other ſuch lawtul and neceſlary uſe and alſq ic were to take awayal] Trade and 
Commerce among the Leidges, And the Puriuer Anſweripg, that all the Fruits 
of the Ground were Hypothecat to the Maſter for his Farms,and that he gaghc 

not to beprejudged thereof by no Deed of rhe Tennents,but if che Ten! 
made any Bargain,it is more juſt that pos bs have his Recourſe againſt gheTen- 
nent with whom he Bargained, than that the Maſter of the Ground ſhould want 


his Farm, And it being DupJyed, that the Maſter might have ſtayed the Teo= 
nent,it ſhe had teared him,to tranſport his Corns, but not havi {@ done, her 


4 


ender under ſo evident, and ſo dangerous a prepa- 


— 


negleR cannot draw the 


rative, 
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The Decifrons of the Lords of Seſſion, 1639. 887 
rative, to cauſe him pay over again the prices of that which he-had payed for, 
and bought in apublick Mercat, Likeas, he offered to: prove, that arthe time 
when he bought the ſaid YiRual,the Tennent had as much Vitual inthe Barn- 
yard of that lame growth,as would have ſatisfied the Purſuer her Farm, and ale 
ſo Sown the Ground, which Corns then extent che Purſuer Poynded thereat- 
ter for other years Duties,owing to her of the Farms of preceeding ytars, where: 
in ſhe can have no priviledge, more than any other Creditor, and {o ſhe Latro« 
metting thereafter, as ſaid is, it muſt not be in her power,to aſcribe that Intro» 
miſſion to any other cauſe;as for Poynding for preceeding Cropry,in prejudice of 
the Excipient, who had lawtully bought, as ſaid is, Bur'that IntromifGon muſt 
be aſcribed to the payment ot the Farms of that year,being of char years Corns, 
and Growth, and itany ſuperplus had been after payment of that-years Farms, 
ſhe might have Poynded that [uperplus tor any preceeding Nebt , bat the Corns 
beingHypothecac ot that year,ſhe behoved to meddle therewith for that Cauſe, 
before ever ſhe took her to another Ground of Intromiflion, and he Contends, 
that for any Aion ccmperent to the. Purſner,it muſt be againſt che Tennents 
ſeif, and not againſt this Defender. The Lords Repelled the Alledgance, and 
Suſtained the Acion,and Found it not Relevant to Alledge,rchat the time when 
the Corns were bought, which was condeſcended to be after 7»:/, bur long be- 
fore Candlemaſs , that there was then as many Corns extent as would pay the 
Farm,and Sow the Ground,except that the Defender ſhould Alledge, thar there 
was as many extant, after,or at Candlemaſs, betore whichtime the Maſter can« 
not in Law meddle with the Tennents Corns for his Farms : And alſo they 
Found, that the Maſters Poynding of any Corns for the preceeding years Debr, 
ought not to prejudge her ot her Aion againſt the Intromecrors tor: her Parm, 
neicher ought ſhe to be compelled to aferibe that Poynding firſt to that years 
Farms,as if the Corns were firſt Hypothecat fof that uſe ; for albeic ſhe mighe 
have been preferred to another Creditor,if any had Poynded,yer it was not ſoin 
her own Poygding Actor, Advocatus, Alter. Nicolſon younger: Scot Clerk. 
Fid. March 19,1639, Ferguſon, February 3, 1624, Hay, Funt 29, 1642, L,' 
Polwart, 


Weyms contra Maitland, March penult 1639, 
R., Fames Weyms of Lathocker's Son, ſeeking ReduRtion of a Bond, grant? 
ed by him to Mr, Richard Maitland, upon reaſon of his being then Minor, 
And the Detender Alledging, that at the Subſcribing of the Bond, the Purſu- 
er affi:med, and prot: ſted, that he was Mayors which Exception being Found 
Relevant,the Detender reterred the ſame to the Purſuers Oath, who by his Oath 
Deponed, that he remembred not if he did then affirm or proteſt himſelt to be 
Major ot not; and further Deponed,that he could nor Declare to his knowledge, 
ſo far as he could remember, at the Adviſing of the Proceſs,it being controverted 
by theDefender,that ſeing thePurſuer had nor Deponed upon the Exception po» 
(990y, and had not denyed it expreſly, being in fao proprio & recenti, which 
inds him in Law to Anſwer Determinatly, and not to ſay Nakedly, that he 
remembers not, that therefore he ought yer either to Depone Affirmative, or 
Negative,or elſe the Exception ought to be Found Proven, The Lords Repel- 
led the ObjeRion , and Found the Oath as it was conceived , ſufficient to con= 


deman the Detender,tor the Purſuer could not be compelled to Depone tarther, 
than as he remembred,and having Deponed ſo,the ſame was; Found enough,and 


was Found not to prove the Exception, . Actor, S7#art, Alter, Gilmore, Gibſon 
Clerk, | 


Long Ceſſation for near three years, becauſe of the - 
Troubles, &c, | bY 
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Smith contra Williamſon, Fannary 24, 1642. 
Forge Wilſon Smith in Edinbsrgh, baving Charged G:/bert Williamſon, one 
ot the Baillies of Edinburgh,co Incarcerat one Hay Rebel, ar his Inſtance, 
and conform to the Chargt being pur within the Tolbooth of Edinburgh,where- 
out of he eſcaped, Purſues George Switie and Fohn Rynd, who were two Baillies 
with the aid Gilbert, (he being now deceaſed }conjundly & (everally to pay the 
Debt, And they Alledging,thar they could noPbe conveened,burt only the Heirs 
and Executors of the Baillie who did the wrong, T he Zords Found,thar the 
Party had good Action _ any of the Magiſtrats ſurviving, conjunRly and 
ſeverally, as'well as againſt the Magiſtrat Deceaſed, it he were living ; and $y- 
Nained the Proceſs againſt the Parties called, withonr necefſity to Purſue the 
Heir or Executor of the Magiſtrat Deceaſed, In this Proceſs, the Lords Found 
it not enough, to prove it by the Meſſengers Execution,that the Rebel was War- 
ded by thar Baillies Command 3 but Found, that it oughtto be proven by the 
Witneſſes of the Execution and the Meſſenger,or by other lawful Witneſlcs, or 
other Legal Probation 3 and Found no neceſſity to prove it by the Note of the 
Jaylors Book, ſeing this Purſuer was bur a poor Smith,and had not ſo much Mo- 
ney to pay the Jaylor, as he uſes to take tor In-booking of Wairders , which 
he affirmed tobe ten, or thereby tor every hundreth,ftor which he was Incarce- 
rat, Which the Lords Found, that they would Try,and take Order for toamend 
that abuſe. AQor, Alter, Stuart, Gibſon Clerk. Yid, November 11, 
1634, Bower contra Town of Inverneſs, February 10. 1631, Provoſt of 1x- 
verne(s and the caſes there. 


| Scot contra Hart, Eodem dit, | 
Mquhile //;a» Hart,being obliged to pay to Scot the Sum of 77 pounds, 
for turniſhing ot Aliment and ©lothes to the ſaid Wil:;am,and his Bond 
being Regiſtrat againſt one of the two Daughters,and Heirs of the ſaid William, 
reſerving her Detences againſt the Execution, whereupon the Daughter being 
Charged,ſhe Suſpends, that ſhe was but one of the two Heirs,and her other Siſter 
ſhould be conveened, who was Co-Heir, It was Anſweted, that ſhe who was 
conveened,ought to beconveened z» ſo/idum, in reſpeR the other Siſter was a 
poor Woman , xox ſolvendo, Likeas the other Siſter Diſponed all her Righe 
which ſhe had to her Fathers Lands, in favours of this Siſter , which was con» 
veened; W hich Reply the Lords Suſtained, to makethis Siſter lyable #» ſolidum, 
for the whole Debr, ſeing alio it wasa matter but of a mean conſequence, bur 
here both the Siſters would appear neceſſar, to have been conveened in the 
Procelſs,as repreſenting the Detun&t, who was Debitor, and who cannot bere- 
preſented by any one of the two, and who being both conveened, might have 
ond _ to Diſput, why the one ſhould pay all, and theother be treed, Scot 
ern: 
Fohnſton contra Loch, Faynary 25, 1642, 
'S -- Fawes Loch, having Compryſed the Lands of =— for Debr, and this 
Fohnſton Purſuing, to hear the Compryfing Declared to be extinR, as 
ſatisfied, he being a poſterior Compryſerz and Loch Alledging,that this Com- 
pryfing was null, being Deduced uphn a Bond, bearing payment of Annualrent, 
and which ſo was Hetetable, and no Charge to pay the Principal Sum pre 
ceeded : this Exception was Repelled,and the Compryſing was Suſtained,for a8 
the Party might Poynd without a preceeding Charge, ſo be mighe Compriſe, 


| Stirling contra Aikenhead, Eodem dit, 

Ajor Stirling having Arreſted in Mr. Fames. Aikenhead's hands, certain 
Silver Plait pertaining to Collonel Cenningham?, for ſatisfying of 300, 
Merks,adebted by the ſaid Collonel to andrew Stirling of Lew,Brother ro the 


Major, 
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Major, and whichbe wa coigpdco par tn be ſaid Brother in name of the faid - 
Major,whereupon the ſaid Mr. James being purſued tomake theArreſted Goods 
forth coming, It was Alledged by Mr. James, that the Principal Bond was 
Suſpended by the Collonel, fo that while that Suſpenſion were diſcuſſed, no 
Proceſs could be granted upon this Purſuit, ſeing this Purfuit is but a Part of 
the Execution of that Bond, which is Saſpended, The Lords Repelled this Ex- 
ception, ſcing the Principal Party was called in this Proceſs, who might propone 
by way of Exception , any reaſons contained in that Suſpenfion , which 
might Eleid the Principal Debt. Yid. Feb, x0. 1642. Johnſtoun, 


Dundas contra Broun, January 238. 164%, | 
Ne Patrick Dundas being Confirmed Executor to the Goodman of News 
liftoumw conveens George Broun Occupier of the Lands of Philipftonn , and 
haver of ſome Steil-bow Corn and Straw due u the ſaids Lands, given to 
the Tennent by the ſaid umquhile Dundas of Newliftor, for payment of the 
Prices thereof. And it bei Alledged, that the ſaid Stcil-bow Corn and Straw 
being Set by the Defun& to the Tennent, for a Conjun&- Duty. for the (aids 
Lands, with the ſaid Steil-bow Corn and Straw, if the Stcil-bow foreſaid were 
taken from the Tennent, the Tennent could not pay that Duty, conditioned 
to be payed by him for the Ground; and the Steil-bow muſt pertain tothe Heir, 
or to him who ſucceeds to the Land, by Right from the DefunG,as Pars Funds, 
and cannot pertain to the Executors of the ſaid Defunt, The Lords Kepelled 
this Alledgance, and Found thus Steil- bow Corn and Straw pertained to the Ex- 
cutors of the Defundt, and. newer to the Heir nor to the Succeſſor in the 
Right ofthe Land,and did not reſpeR, that thereby the Rent of the Lands ſhould 
decreſce; for the L<tunt had not Set any Tack, or ocher Kight in Writ tothe 
Tennent of theſe Lands, with theſe Steil-bow Goods, but only had verbally Set 
the ſame from year to yean, during the Tennents Occupation; fo that that Set 
could not indupe any longex, than the Setter lived, after whoſe deceaſe the He- 
retor might uſe the Ground as he pleaſed, and the Executor might ſeek the 
Steil-bow. Yid. December. 6, 1628. Lawjor, and the Caſes there. Deceas, &. 
1638. La. Weſtmuirland. | 
: . Douglas contra Cunninghame, February x. 1642. RE Ag 
Ames Douglas of Cheiter, Purluing Sir David Cunningbeme, and George Muir» 
J head, fot payment of a Sum of y; conform te an Erghfh Bond, and 
they Alledging, that they could not be cynveened in this Kingdom, to anſwer 
before any Scots Judge, ſc they dwelt preſently in Englend, where they 
have dwelt theſe 24 | þe my ny "a#iev0: remanends; and therefore t 
only to. be conveened there, [leing feqptitnr forumw Rei, and that the 
je®t infora Bargain made in England, and tor Engiyb Bufine6: The Lords Re- 
pate the Alledgance, ſcing the Bond was made berwixt Scotiſh Mew, and to 
veExecution for Scotsſh Goods,lyand in Scatland. Actor, Alter, JohwiFour, 
Gibſon Clerk... Yid. Merch 7, 1629. Wilkje. March 24; 1639. Coll; Broge Heir, 
_ . ,  wAMwreay contra Merchiniloun, February 2. 1642. © 
 Onald Initney being as Creditor to umquhile Thonvar-aevrebi ; 
ed kxeoutor tohim, Purſucs Mr; Douid Merohinftoun to pay to him gop 
Merks, whicl the aid Mr. Dowd was owing to the ſaid urquhite Themes his 
Debitor, andthe Defender ?Alledged, that he ought to be Afſoitzied, for ſo 
EE I TIES 
Tatlors, ters; for lor made by them to bin, at 1 
direQtion, which Dicetion/he offered to/prove by che Oath of theſe Perſons, 
towhom he made payment.” The Lords Found, that the faid Direion warno 
probable by the Oath of theſe to whoa the/laid payment was mads, albeir the - 
Uuuun Particulars 


Bgo -* The Decifionrofthe Lords of Seſſion, 1642: = 
Particulars were but ſmal, and the-Debt was conſtitute by Writ, and ifit were 


to be proven by Witneſſes,theſe could not be Witneſſes to prove for their own 
adyantage, 


Luft contra Fobnftoun, F ebruary. 4. 1642. \ "F 
Y Contract of Martiage James Johnſtoun 1s obliged to Imploy upon 
B Land, Annualrent or Merchant. Trading to himſelf, and Margaret Wac 
his Spouſe, and to the longelt liver of them two, and to the Bairns to be got- 
-ten betwixtthem 1600 Merks,and failzicing of Bairns betwixt them 400 Merks, 
tothe Heirs; Executors, Legatars and Alligneys of the ſaid umquhile Margarer; 
and Marion Wanchop, oily Siſter and Heir Served to the ſaid umquhile Marge. 
ret and John La#fit her Spouſe, having obtained Decreet againſt the ſaid Fames, 
for the [mployment of the ſaid Sum, conform to the ſaid Contra, for theſes 
ofthe ſaid Marion.(There being no Bairn on Life gotten of the ſaid Marriage ) 
and thereupon Charging the ſaid Johritoxr, 'The Lords Suſpended the Charges, 
in reſpe& there was a Daughter, who ſurvived the Mother, and who was Ex. 
ecutrix Confirmed to her Mother, albeit.that Bairn died within 4 or 5. weeks 
after her Mother, ſeing by the exiſtance once of the Daughter, albeit ſhortly 
thereafter dying, the Condition of the ContraQ was purged; For itis ſuffici. 
ent once: habuiſſe Liberos quamvis ſtatize deceſſerint, And the Confirming of the 
Bairn E xecutrix to: her Mother, to whom the benefit of that Claufe was A. 
ledged to pertain, being conceived in favours of the Executors, was not much 
reſpected, ſeing the Bairn who was Executrix died, this Debt not being Execut 
- before her deceaſez fo that it that Debt fell tothe Executors, and not the Hei, 
' yet the ſame would belong to thoſe who would be Executors again de 000 to 
- the Relit, who was dead, and this Charger was the ſame, who was ſerved Heir 
- and only. would be Executor inLaw;But it was Found,that the once exiſtanceof 
- a Bairn; although ſhe had never been Confirmed Executor, took away thebe. 
. nefic of that Clauſe of the Contra of Marriage from any other, either Heir 6+ 
'Execuror to the Defun4. Actor, the Charger by Dunlop, Alter. Gih 
Clerk, Vid. January 27. 1630, Turnbub. Jannary 29. 1639, Graham. Juh 
23. 1634. Maxwell. | 


Hunter -and Forbes coritra Hunters, February 8: 1642; : 

Obn Hunter inEdinburgh,baving fourDaughters,heMarried one upon Alexanker 

J Forbes, and Contracts to him 5400 Merks, and before the payment he dies, 
making after theMarriage a Teſtament, wherein heOrdained all his fourDaugh- 
ters equally to ſucceed toall his Lands, Goods and Gear whatſoever, notwith- 

ſtanding of any prior Afſignation, or Right made of before toany ofhis Bairns, 

which Teſtament is thereafter Confirmed, and -the ſaid Alexander Forbes's 

Wife 1s Confirmed one of theFathers four®xecutor;upon this'ContraQt4dlexen- 

der Forbes Parſues the other Three Daughters as Executors, for payment of the 

Tocher. And the Defenders Alledgitig, that the Defun& declared in his Teſta 

ment, thatall the four Davghters ſhould be equal'Portioners, as faid is;Likeis 

this Purſuer had Homologat the ſajd.Teſtament, not only-by: Confirming his 

Wife - one of the. Four, Executors, but alſo by} upslifting:of a Pare of 

DefunRs Moveable Sums, as Executor Confirmed.. The Lords Repelled - 

ledgance,'and Found that the other Three Siſteti, were Lyableito the. Fourth 
Siſter,for the Tocher Contra.ted toher as (aid is,as a: Debt owing |by cheircom- 
mon Father, which did afteR all his free Gear, in the ſame Caſe zzit would have 
been affeRed to a Creditor, who had been a-Strangerz and Repelled the A 

ledgance of Homologation of the Teſtament, notwithſtandirigi.that this Siſter 

was Confirmed one ofthe four Executors of theiy Father; becduſSar 'the timeof 

.the faid Confirmation ſhe proteſted; that the Confirmation? forefaid ſhould 
. , C4 Fi $ not 


= ea _—wwu3ait+k . c-- i£w* s « tas A ov A ow @XLh my 


_ @@S ab u—_—_ CT, 2 Mm mW 


T he Deciſtony of the Lords of Seſſion, 1643 g91 
not prejudge ber. in her Debt; and alſo that the Huſband and ſhe renounced 
all benefit thatthey could claim by the Executry,& for any Intromilfion had by 
them, with the DefunQs Goods, they were content to allow the [ame in part 
of payment of this Sum-now acclaimed, Which the Lords ſuſtained to Blcid 
this Homologation, And thereafter it being A » that the Purſuer, asone 
of the four Daughters, and Heirs, ſhould be 1yable for ber own Part, and the. 
Defenders only for the Kemanent, viz. Three Parts. This Age ce was Re- 
pelled, and the Three Daughters were Found lyable to the whole Debt i# ſol3- 
duw, without Defalcation or Collation, the Purſuer being lwayes oblig þ 
ifany Debts ariſe, which, may exbauſt the whole Moveables, to be Lon le to 
xefound his own Part proportionally; and the Father being in the ſaid Con- 
tra@ obliged to entertain the Purſuer and his Wife, in his Houſe for a year} 
and dieing before the year, it was Found, that this was a Debt which ſhould 
ly totally upori the other Executors,withoutDivifionzalbeit it wasAlledged,that 
be Entertained them ſolong as he lived:.and the Contra cannot be drawn to 
any other meaning, but that be ſhould ſo Entertain them, if he lived that whole 
ſpace himſelf, and modified 400 Merks therefore, 4tors Fletcher & Jobiſlow; 
Alter. Heriot. Gibſon Clerk. 
Weddel contta E, Finlater, Eodeme die. + {ns 
Ne Weddel having Compriſed James Og:lvies Lands,and being Infeft therein 
Q by the Earl of Fizlaters Precept,who wasSuperiorz wherein it waspro- 
vided, that that Entry ſhould be without prejudice of the Earls Kight to the 
Land, by the Vaſſals Rebelliont upon this Infeftment Removing being Pur 
ſued, the Earl Compears, and propones, that the Vaſſal was year and day at 
the Horn, therefore ineſpe@ of the Proviſion foreſaid, the Purſuer cannot 
Purſue Removing, ſeing he accepted the Precept, with that Clauſe. The Lords 
xepelled this Alledgance, in ReſpeQ there was no Declarator obtained of the 
Vailals Liferent. | 
| Leſlie contra Dickson, February 16, 16433 721 = 
R ;Jobn Leſly being RetouredHeir to his umquhileBrother Collonel George 
'Lefy, with concourſe of the Executors of the ſaid umquhile Collonel, 
ives in a Supplication, Craving ſome Bonds belonging to the umquhile Col- 
fone! 3 Which was conſigned in John: Dicksons Hands as Clerk, to-be given up 
to them by him;and the Executorsto the ſaid umquhileCollonel 'sRelict Alledg- 
ivg,that this Sarmar Order could not be fuſtained by way of Supplication,but 
'oughtto abide an ordinarPurſuit, by way of ARion, that all Parties baving in- 
tereſt might be called; Likeas they, as having ſpecial intereſt, Compear, and 
Alledge,that if they were cited, they would Anfwer,that theRelict hasRight to 
the half of the Bonds, and Sums therein, there being no Bairns on Life betwixe 
them; notwithſtanding whereof the Lords Ordained thir Bonds to be given up 
to the Sapplicants by thie Clerk,upon Inventary. 
Fohnfton contra Fohnfon, Eodems dit. 
Ne Fobnſfton conveeniing Fohnſton the Appearand Heir to his Debitoras 
lawtully Charged to Eniter Heir to him,for payment of his Fathers Debts: 
And the Deterider Renuncing to be Heir, The LZo#ds Found, that he could nor 
Renuace, inreſpe& of this Reply, which the Zords Found Relevant, viz, that 
Purſuer offered to prove,that the ſaid Defender had bought the Defenders 
Fathers Lands from a Compryſer, who had Sold the faids Lands, and his Righr 
of Compryfing to the Lord Feb»fton 5 To which Diſpoſition the Defender 
conſented, and had received for his conſent to the ſaid Heretable Diſpoſition 
thereof x00r 12600 merks, whereby res non erent integre for him to Renunces 


ſpecially ſeing the time gf the faid Diſpoſition, the Compryling was not exPy”, 
red, 


Uunuu3z 


» 


! 


_ thereafter,ohly ſhould pertaid ro the Rebel; andthe Victual now controv 


f 


"_ 
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of 'e\ ottipittar rb Him, Which the Lords ads 
Ako Ty ehis'Proceſt : Alſsyrhe Zo#dv Sufftined 2: 


I pe 
Mirttf'co . 
# Procefs "Caffe Parftiets Triftatidcagainſt che/Lorth Poby fon, for mas 
forthitonfing; norwithiſtanding'thar'this Debr'wasnor De. 


2 che Ptinibab Party,” but was! Dependitigier/ſapre3: And: Found, 
t Pork CE Arre Goodsforrhcothing,mighr beIntented,albe- 
E (2 oy } Carlſe' wis/ ive Dectited's#(vpYa But Found, thar the ſaid 

r 

4 


id, P 
Mo? Atteſted Goods'conld not be proſecute, but ſhould ly over, whilethe 
Pyncl Cabft tot fe Printipal Debt were fitft: Diſcuſſed. ARor, Al> 
r. t00#0n, Hay Clerk. F id: Piritaty 27, 11656, Str 4iton Fanuary 25,1645, 


rStrling,. | | 

OUT - , _ Coat cohert' Keith, Bodew die; 

WAR Rozeer Molwat arid one Keith of Son'in Law to'Fean Cathrie, 

F hivinFelcher of chenl' Arrefted the-Prices of ſome ViRual; adebted: to 

the Liird of FP zaf4,nd contending for preterence, Mr, Rodger craves to be 

Peet's, zecauſe hewis both Creditor to Lvdqubarn,antiDonarar to hisEſchear, 
he £0 Fold, he couftd not rave preference 25 Doriarar, becauſe he wasDol 

natar only to his ſimple Eſcheat, under which they Fohnd that nothing could 

be comprehended but Movedbles, which then at the time of the Gitt,and a year 


was of a Cropt five or fix years (ſubſequent after che Gitr, and fo that irtou 
tot pertain to rche Donarar of the Rebels fimple Eſcheat: and they reſpected tiot 
rhE Tetior of the Gift, which Diſponed-expreſly all the Rebels Goods, which he 
Phrollld Athuire at any time thereafter during his Rebellion,and that he was ſtill Re- 
bel,which was not TT Actor, wine Ivy Alter, Gilmore, 


©, © Mopfeith contta L,Weſt-aisber, Febroary 11, 1642; 
WW Moyteith Purfoiris Poytidine of the Ground againſt the Laird of 
Weſt-nisbet,foran Annualrent wherein he was Infetr, by a Baſe Infeſt- 


©6f the priority of his Real Right,notwichſtanding chat ir was Alledged, that the 
ſims was bat Baſe, Holden of the Granter, and that the King's Confirmation 


nding whereof the Reply was Suſtained, ſeing 
-he offered to prove, that ch Moen Bs nade contori ro his Itifeftſenc ge 

nt eheb db RigN jail 29 gs entry heh, . 
eor,he neither bring then Bankrupe,vorlnhibice,io at ch8 Hotty ghd What 
ws his cafe thereaiter, charought gt to prejulge hith, who had deatt With a 
-Reſponiſal Party,when he Contradtedwith him, Hay Cletk, Yid, Fant) 2%, 
1631. William Brown's Creditors, and thecales there, 

- Grit of Billindalborh contraiteſlie; Fe 12, 1642; 595 
 F'Ohd Grit Filr of Billniaitoch, being taken tredcberouſly þy Fames Grant 
I Hid h& Cottplices, add regrainibg in obſcure dad privace Captivity , epery 
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Tp D otifſups of thBBords of Sefſon;-1842. 3g} 
For winidet fearot His Life Pranfias hy woods = toni} whowas oneof hy 
aQual Takers, and one of his Keepets;'atidPto by ten" Ont, tive 
him a Bond af1400® merks;.ifhewbhald concurto Relkveand patiam to Li- 
berryi;accordibg:wheretogwith the: hanatbof hivowndeite; he Phatced.bis L, ibeis 
oy andeſcaped with hiw;whereupot! within 1:4: days diter his ve 
faid Bond? of 4000) merks:torheſaid £ mpardyandabouc 2 ycab't 
ed:xy600! metles'cherevs; arid. retired\hisown: 


nother neneBrnd/of merks, which bei ns heSaſpendes 
n 3000 w INS N07 tomy; 
Aliedgingrtre'Promiſewas Excorted} pb metions, 2nd rfie Bond following: hove? 
wpomwas' þ norpene ca6{e1m, far rhe Promiſe wis tor feat of his Lite, dont when 
he wagin Captiviey;, andithe ſubſcquenr Bond depending :thertupan,was-f6r ati 
onjuſt Cauſe; jor Relieving: of a lawtub SubjeR, Barbarouſly and Unjuſtly Ta» 
ken'by'Sotnevs arid-Our-laws. Phe Reaſon was Rejeded,and-cheBoixd Se | 
for the Chargey had hazavded higown/ Life, in helping co pur the nder to 
Libercy, ard fled awaywith him, AQor, Sevart,.  -- | o/'3 we 
| Moſman cdntra Tennentsof Moykraſtle, Eodens die, = 
k Athayin Moſman Dotittar ro het Musband Famer Nisber's Bſchear, Chats 
ges the Terinents of Montcafttr,tor payment of fome Moneyycontained in 
i Bond 1 np re Ro her —_ - = rrp EY to'a Sentence 
of Dectarzcor,obta er agai em therenpon 5 And'th zending, 
Klledged, tharher Hoandin his own'Lifetime,made i AMeneytothe Bord 
which was Intimatto them,and to which Aſſigney they made paymenr;and R& 
ported his Diſcharges , withvconſent of the ſaid Fawts . AF5bet in his own Life» 
eimey This Benſon was Suſtained; albeit the Wite Altedged, that when the pay» 
_ was ndde, my eg h - the pe; ſo that a OG made the - 
is hf to pertain to che Kine, which wis R ng Papment was made 
th conſent os cheHusband betoye cheGitt of Efchear as cotheDonarar, 
which rhey"Formd 6nly pur the Tentients Debicors in wels' fide; Free Clerk, 
| Paroth of r9n#%Hirhing contra Ea, Refyrb, Peivwary 15 2645, 7 
He Patochioners of 3ntrheithing and Scene- Maſtets, having'Ch 
Lady *oſyth ro pay her ptoportion of theStent, Impoſedapon'the Parg- 
chiotiers of Tjnerkeithing, both ro Burgh and Land-ward, oe nn of Bel 
to the Kirk; . And ſhe Stiſpending upon this Reafon, that aſbeit therebe an AR 
of Parliament for Beiting and Repairing of che Kirk arid Kirk- Y#rd- mw a 
there is no Warrand ro Stent the Parochioners tor buying of zBell, rt y a 
Bell withi # Bargh- Royal, which oofy's incumbent to be- done by the Burge(- 
ſes abd Tidwellers wirhih che Burgh; and nor T3 dwelling it Land-ward, 
their Bells being in uſe at all times,to ferve for thetr own Burgeffes,arid for their 
own uſe at Mr ers Moriing and Evening, and for cheic other Meetings about 
their Town Fulinefs, And this Suſperderznor the Heretor did never.conſent to 
this Stent,bur did exprefly oppoſe the | arkqy wes Alledged chat the Ti: 
#Hi{zr atid $i who had Right to the Teinds, ſhanid bear the Burtheo of this 
Srent,of the third pare of che Barthen, a$ in Reparationot the Kirk: :Notwith- 
Aznding of all which Reaſons, the Stene-Roll,and Leccers Raiſed theredhi, were 
Syſtained afid allowed, } ; 59 24.35% NO 
/ we! keupe contra Crawfurd, Eodem die, © 02. 
£{ NNe #alpland hay nS obtaitied Detreet of Rentioving agiinft Kd os of 
DI comlarge; Purſties his Daugbtets as Charged toEur Bad's De- 
7 Father, and theit Husbands to by the Violent Profits of the aids Lands, 


Jatrowetted with. by their umquhilte Father, This Aion, adi aft Adidiis bf 


” 


Violent Ptofits, the Lords Found, oughe toabidg Continitariot;ang the re 


Uguud 3 


894 The Decifions of the Lord of Soffim, 1642, 
wherethe Summons boreno. Priviledge, as being acceſlory to the Zords Decteer 
of-Removing which preceeded, Scor Clerk, tic 
-;.1- 2 :#e5rchconera Tennenrs and Poſſeſſors, February 16, 1642, 

7 AthalineFench being: Served and Kenned to a Terce of ſome Lands,where< 
- iy her:umquhile Husband died Infeft Redeemable, Purſues for the Duties 
ofthe faids Lands, Intromerted with by Yeitch of Dawick, divers years fince the 
death otherHusband, AndcheDefendersAlledging, that betore thePurſuersHuſ. 
binds Deceiſe, rhe Sums whereupon the Lands were Redeemable,were Charg- 
ed for to bepayed in theDetunds liferime,ſothat the Sums were thereby Move- 
able;which makes rhe Terceof theLands to ceaſe, This Alledgance was Repel- 
led, becauſe no Redemption followed, nor no Renunciation,nor other Deed up. 
on. that Chatge,and:the-DefunR died /nfeft,and undenuded, And the Defender 
Duplying, that after the DetunQ's Deceaſe, his Sonand his Tutors Renunced 
that Rightot Wodfſert. And the PurſnerAnſwering, that that Renunciation done 
by the Tutors, ought not to bereſpeRed, not being done by the Father in hig 
Litetime,who made the money Moveable, The Lords Found the Renunciation 
madeby. the Tutors and Minor Relevant to Eleid this Purſuir, to Exclude the 
Tetrcer, ſeing the Wodſet was Redeemable,and the Renunciation made was Sus 
ſtained, beingdependant upon a preceeding neceſſary Ground of Reverſion,albes 
it therewasno Declarator of Redemptiongbur becauſe the Purſuer Alledged Col. 
luſion, done betwixt the Tutors tg-hes prejudice, the Matter was Ordained to 

be-furcher heard, Gibſon Clerk, / 


{nyo wil La: Br#nton| contra Eodem die, | | 
He Lady Brunton Relict of the ſometime Biſhop of Glsſgow, Her Execus 
tors Purſuing for the Duties of ſome Lands, wherein ſhe was Infett in Lite- 

rent by her umquhile Husband, of the Term of yon; 7 anno years, 
ſhe living to-M artinmaſs day that year, and not dying till the Afternoon thae 
day about three or four hours: 4nd the Heir of her Husband,who was Heretor 
of that Land, Alledging,thar that Term could not pertain to the Liferenter, or 
co. her Execatgrs,becauſe ſhe dying on Martinmaſs day, the ſame Term behoy- 
ed to pertain, to-the Heretor of the Land, and not to her, The Lords Found, 
that this Term was dueto the Liferenter,and her Executors,and not to the He. 
retor,ſeing the Liferenter lived to the Martinmaſs day,and dyed on Martinmaſs 
day at Afternoon,asſaid is,which they admitted to rhePurſuersProbationyſo that 
hereby the Liferenter living to the Entry of the Term, ſhe was Found to have 
ighe to that Term, begunto run before her Deceaſc, as ſaid is, ſhe having li- 
ved to the Afternoon of that ſame day, whereon the Term fell, Actor, Stuart, 
Alter, Nicolſon & Mowat. Gibſon Glerk, 


| Crawfurd contra Purſels, February 25, 1642, | 
M Alcolm Crawfurd having by Gift under the Grear-Seal , the Right of a 
I Tenement of Land in Ds pnuioing tothe King as ultimys Ha- 
res, by the Deceaſe of umquhile Hugh Cranfard, laſt Infeit therein, who was 
Baſtard,and who died without lawful Bairns, And Helex and Beffie Perjet who 
. were Pofleſfors of this Land, and thir Defenders Alledging , that this Adi 
on ought not to. be Suſtained, becauſe ir is 3o years fince the time of the Dee 
ceaſe of the ſaid umquhile Hugh,who is Alledged to be Baſtard, and at thetime 
of.his Deceaſe he was betwixt 4 and 50 years of age, ſo that before that time 
there can be none wen. By prove the Marriage of the ſaid umquhile Hagb his 
Parents,or chat they Cohabited together as Married Folks, for this is s/tra homi- 
"2um. memoriam, and his lawfulneſs was never drawn in queſtion all chis titne 
while now, likeas, while be lived, he was everrepute lawful, The Zords inthis 
caſe( which was a caſe of ſuch Aartiquity) Found it a matter ofdangerous prepa- 
6 rative 


| 
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T he Decifions of the Lords of Seſſion, 1645. 395 
rative, to give way to ſuch AQions, and to Suſtain and draw in queſtion futon 
defunitorum poit lapſum tanti temporis, which may concern the Subjes otall 
qualities, who are of any years : And theretore Found no Proceſs on that Gitt, 
this Alledgance being proven. Gibſon Clerk, 
Niſbet contra Williamſon, Foulis and Nisbet, Fune 22, "642, 
N a Triple Poynding Foxlis being Uebitor to Nsbet in a Sum, tor which the 
] ſaid Fonlis being Charged by another Foulis, Arligney to the ſaid Nisbet : 
And N3sbet compearing as another ot his Creditors, who had Arreſted the Sum 
in Foals his hands, for ſatisfying of the Debt owing to them by their common 
Debitor, And Will:amſon Compearing as 2nother ot the ſaid common Debitors 
Creditors, The Afizney claiming preterence to the Arreſters Creditors of the 
common Debitors, in this Sum controverted, þecaule he was mace Afﬀfigney be- 
fore theſe other Parties Arreſtments,and had done Diligence before them.the 
common Debitor being his lawful Debitor,as is conteſt by hin in his Aﬀſignas 
tion-And the Arreſters Anſwering, that they ſhould be preferred ro the Afﬀlig- 
ney,(cing the Afſignation was made by a Bankitupt ,in meditatione fuge, there be- 
ing no Debt, whichche Afﬀigney can Inſtru was owing to himy Likeas, he was 
then the Cedents Servant, and ſo preſumed a Confidefir Perſon: and the A flig- 
ney opponing his Affignation thereto, the Lords preterred the Afſigney to the 
Arreſters, the Afﬀfigney giving his (Qath, that the Cedent was his true Debitor 
the time of the Aflignation, in as great Sums as thar Money Affigned, and he 
iviog ſo his Oath, The Lords Found no neceffity, that the Affigney ſhould be 
holden to qualifie by any other Writ, that the Cedent was his Debitor, in re- 
ſpc& of the 4 of Parliament, which admits that Probation by the Parties Oath- 
for as when any Party buyes Lands , or Goods from: any perſ--n who becotnes 
Bankrupr,the Alienation cannot tall, albeit the Buyer cannot Inſt:u@ by a pre- 
ceed:;ng Writ, that the Seiler was his Debitor 1n any Sums of Money, the Alie- 
nation being done boxs fide,ceven lo in this caſe, Hay Clerk, | 


Falconer of Glenfarquhar contra L. Glenbervie, Fune 24, 1642, 

R. David Falconer being Tntett in the Lands of Glerfarquhar, with the pri- 
viledge ot an aficient- Fair , called Padre= Farr , from Palladias , hol- 
den upon the' faids Lands of paſt memory ot Man from the firſt of Faly 
ta the ſeveath day thereof, Purſues the Laird of Glenberwie, who had Acquired 
-from the King a late Intettment, ano 1635. of his Lands, with thepriviledge of 

'@ Fair to be holden on his Eands of 03livard, which lyes within'a mile, or! 
of the Purſaers Lands,whetevn his Pair holcs,to be holden tron the 24 of Fuze 
to thefirſt of Fuly yearly,to hear it be Found, that the {aid !nteftmtent ought to 
be Declared Null, fo far as concerns, or may be extcnded to the having ot any 
Fair on the faids Lands of Dil/ivard the time foreſaid, 25 being a: Priviledge prj- 
vatly Purchaſed , and indireRly tending -1o take'away the Liberty and Privt- 
ledge of the Purſuers Fair, inreſpet that the Purfutrs Lands and the Detenders, 
which has the Fairs,are not diſtint trom others 2 mile of Groundzand the time'6f 
the fAlolding is fo Eweſt, without any Interval of time,that the Detenders Fair 
which ends the very day when the Purſuers Fair begins)muſt neceſſarly everc all 
Iriviledge and uſe of his Fair,and prejudge him of all Commodity,which he can 
have thereby, 2nd tends maniteſtly to. kindle Trouble berwixt the Parties, and 
to diſturb the Quietneſs and Peace of theConntrey:Which 4&Rion:being heard 
inthe Lords preſence, andthe Parties, and their Advocats being heard to Diſput 
ther they Found, that the Defenders Intettment onght-not toexcend to 
the Þ e of a Fair, 'ro be holden of ſuch nearne(s to the-faids Lands, for 
Keeping of the ſame, within yhe time contained inhisInfettment;whith is in ſuch 
Vicinity, and immediatly preceeds the time of. the-Purſaers anticnt Fair, The 
dag: 1! ''; won > Unnnas o De- 


: 
e 


$95 The Deciſions of the Lirds of Seſſion, 164.2. 
Defendet having taken the ſactie, to end the ſame day when the Putſuers Fair 
insgtor however he might take a Right from the King of his Lands,with the 
faid Priviledge of a Fair, yer that Priviledge ought to have been ſought, not to 
deſtroy the effec and uſe of that antient Fair granted ro,and bruiked imme. 
rially by the Purſuer and his Authors and Predeceſſors of before, And therefore 
they Ordained that Priviledge, ſo far as concerns that time of the holding there. 
of,to ceaſe,as Impetrat in «mu/ationem vicini, And Found that the laid Fair mighe 
been lawfully Impetrat , and may be keeped by the Detender , upon his faids 
Lands at any time after the end of the Purſuers Fair, (or at any time before,by 
the ſpaceota Month preceeding the Purſuers beginning of his Fair : But Found 
that the Detender cannot have any Fair betore the Purſuers Fair begin, et» 


cept there interveen the ſpace of a Month at leaſt free , betwixt the end of the | 


Defenders Fair, and the beginning vf the Purſuers, 4nd the Lords Decerned ac- 


cordingly, AQor. Advoratus, Nicti[on & Stuart, Alter, eMowat, Gilmore & Ni|- 
bes, om | 


Clerk, 


Lo. ForreFer contra Caſtlelaw, Boden die, 
I: a Double R——_ berwixt the Lord Forreſter and one Caſtielaw, where 


Caſiielaw having At in theTennentrs hands,theFarms adebted by them ro 
the Laird of Grange thejr Maſte r, fot (acistying of a Debt owing to Caftlelgy 
by cheir Maſterz 4nd the Lord Forre#ey claiming to be preferred to the ſaid 
Gaftelaw, betauſe before the Arreſtment, the Lands for moſt onerous Cauſe 
were Diſponed to him,conatorm whereto he is in poſſeſſion, by holding of Courts, 
Caficlew Anſwered , that the Diſpofirion ought ro have no reſpe& , no real 
Right by Chatter and Seafin having followed thereupon , and the Diſpoſition 
containing no Glauſe whereby the Parms controverted were 4Migned to him, 


Likeas, notwithſtanding thereof, the L. of Graxge remained in poiſeffion of the 


Gm the Farms and Duties thereof continually,whereby this yer 
controv ,the Farms 4rreſted by bitn, ought ro be paid to him,as pertaining 
to his Lebitor, aud cannot be claimed by the Lord Forrefer, by this Diſpoliti- 
on, which remained i» wudi finibue obligationis without Seafin, and he havia 
done no Legal Diligence to. Recover Payment thereby., The Lords Repelled 
the Lord ForreFer's Alledgauce,aud preferred Ca#Flelaw's Alledgance, andads 
mitted the fame to his Probation, thar the Debitor tetained the Real Polſeflion 
of the ſaid Lands, and that the Lotd #orrifter had no Real Pollcfiion of the 
Lands,nor Real Right, and Repelled the 4lledgance of Anteribrity, neithergid 
that part concerning his Poſſeſſion, qualified by holding of coory, 


they Reſj 
Abbe, - mr 


Rofs comma Robtriſon, June 25. 1642. N 
Ne augo Rafs baving begortetitwo upon one Robertſon, therd- 
after gives her a Bond to pay 16 her 2000 Merks at a Term, and failt\&- 
of her by deceafe before the Terth, to pay it to their (id Bairts, The 
Wea wing Martel tgcken Bedard, Maes ro pay the Summ,and the Man 
i it was. given 0b #0#Pew r'the faid cauſe of Adultety. 


Hal] 
The Zonb Rejetted the Reafon,and feltained the Bond, neither repes 


= 


and the hehong, ehrin red oft era don 
Sairns,iveaR the Woman Yie before the Ter, there 
and tareſpott ofiibbueuk ic RM) euiry te Woman wigs 5s mow Bi 
ried on an Hofband only 40 hive bet Lilerent uſe of thi Sum, hd 


rhe the Fie thereof ſhould pertain th ketBeirms. This Alledgance was allo Repel- 
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The Deciſions of the Lords of Seſſion, 1647, 897 
led, inreſpe& the Woman ſurvived the' Term of payment, and rhe Fee was 
Found to-pertain to her, | The Suſpenderper Lexie, Alter. "x 99La 
PROTS Wb 'contra Baillies of Yi Podem die, - © oY 
Ne John Koſ being tiketiand Warded, by Lertets of Caption at the In- 
fance of T homns - by the Bailfies of Wigtown, and thereafter they 
ſetting himat Liberty, 
And theys 


they fe purſued for payment of the Debt therefore. 
aſpeading,chat after he was[ncarcerat, there was in a ſpace thereafter 
ſhown to then aSuſpenfion'of that Decreet, and Debt, for which he was-[a- 
carcerat: To the which the Creditor Anſwered, that that Suſpenſion was Im- 

rar before the Parry was'Warded, atrd was rot ſhown, as it ought to have 
en the time when he was Warded, nor lang thereafrerz and after he was 
Warded, the Magiſtrats could nor at their own bands, put him to Liberty, they 
never being Charged tothat effec, and the Suſpenfion betring no ſuch Clauſe 
Likeas,the Party remains (till- Rebel, and was\never Relaxed, and the Charge 
was neverSummoned to the day of theSuſpenſionsſo that wp mae mg on. q 
to-have enlarged: the Rebel at their own hands, withont Warrand; And. the 
Bailhes furcher Anſwering,tbat they had dealt with- the Sherif of Wigtous: to 
take the Rebel again, who took him, and fmce he'was taken, he died in his 
Company, at which time he was in that ſame eftate undeteriorat, as he was in 
when he was taken; all which being confidered, ſhould be enough to liberat 
the Baillies, who are but ofa mean Burgh, and ignorant of the ſtri& Points of 
Law, The Lords Repelled the Exception, and ſuſtained" the Purſuit, ſeing it 
was Found, thar they could not enlarge che Party once Warded, at their own 
hands, without Warrand, fpecially when the Debitor was Three years at Li- 
berty, after he was put out of Ward, before he died. But the Lord? permitted 
the Baillies to ſay af,which the Party might ſay, againſt the Debr, if he were 
living, and to infiſt in the Suſpenſion. 


L. Polwart contra Jane 29. 1642. prerhe We" | 
He Lz of Potwert purſuing one, who had Intrometted with certain Nok, 
| [ and other Goods, being upon his Lands of ' = which were Set by 
him to a Tenneat, for payment of the Farm-Dnty in Vietual, for which the 
Gaids Lands were Set to that Tennent, of that Cropr which came1aſt off the 
Ground, ſhortly after the Terms of payment were paſt. And the Defender Al» 
ledging, that ſhe had poynded the ſaids Goods, by vertne of a Sentence reco- 
vered againſt this Tennent, for Debt owing by the Tennent to her, and that 
at the time ofthe Poynding, ſhe hadleft che Tennent mthac Caſe,that the Room 
was fully Sown, and the growing thereon, which Corns thereafter in 
the harveſt were Led andStacked by the Tennent it hisBarn-yard,upon the ſaid 
Lands, whereby thePurfaer had within theRoon, als many Corns as might have 
ed him, both of that Cropt whereofrheCorns grew,and for the Fartns of the 
ing,which isnow comroverred;ſorhat ſhe onght riot ro beConpels 
led torender back agam the (aids Goods, yPoynded for a Juſt Debtſcing 
theMafter might have been otherwiſe ſatisfed,by the forefaid ſubſequen . 
The Lords having heard the Parties Reaſons on either fide, they Found, that 
the Maſter of the ___ I, had _ pr _— all an Tenperys 
Goods, being upon that Ground 3 A it the Corus be prime loeo H: 
thecat to the Maſter for his Farms, yet they Found the farne Hy he, 
did alſo extend to any other Goods belonging to the Tennent, ipori that 
Ground ; In reſpeR of the: which Privi chey Found, that the Maſter 
10 be preferred toany other Creditog of the Tennemsfor thee yearsFarn.; 
id therefore Kepelled the Mltedgance founded _ the Poytiditig, ſeing the 
Poynder did not Alledge, that at the time of vhe- Poyndivg, tn + + 
rms 
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Corns and otherGoods upon the Ground of theLands,as might have been ſuffici;+ 
ent to have payed theMaſter his Farms;for that year; For they Found theSow. 
ing of the ſubſequentCropt,was nota-(ufficient Cauleyto have ſtayed theMaſter, 
to ſeek payment of the immediat prcbees ropt, whereof theTerms were 
paſt,againſt any who had meddled with the ennentsGoads, And fo the £ 
Found, that the Maſter had a Tacit Hypothecatian for the Tennents Farmy, 
of the immediat bygone year, not only. in the Corns which, grew upon | the 
Ground that year, but alſoin the Tennents other Goods, againft any other 
Intromettors therewith, whether Creditor, or other whatſoever. Ator.... . 
Alter. Lawrence Oliphant. Vid. Feb, 3. 1624. Hay. and the other Caſes there 
cited. Ule. Martij 1624. Sir Jobn Carnegy, March 29. 1639. Dan 
Margaret ' Hay. IX rar 
. Haumily contra Manſor, July 8. 1642. 
Ne Huntly baving obtained Decreet againſt umquhile Mr. Job» Man/on,fot 
payment of an/hundred and ſixty pounds, conform to his Bond granted 

thereon, and the faid Mr. John being Denounced Rebel, for not paymem 
thereof, and dying Rebel, after his deceaſe 20 or 24 years, he purſues his Heir, 
for payment of the ſaid Sum, and of the profits, and Annualrents thereof, of all 
years fince he was Rebel, as well during the Rebel bis own Lifetime, as of all 
years ſince the tine of his death, and continually, while the principal Sum be 
payed. This Purſuit was ſultained againſt the Heir, not only for all years ſince 
the Debitor was Deneunced, by this Creditor, during the Debitors Lifetime, 
but alſofor the years fincethe Rebels deceaſe, and continually while the pay- 
ment be made by him of the Principal Sum. AQor, Baird, Alter. Heriot. Scot 
Clerk. Yid, March 15. 1631. Fletcher contra Kid. January 26. 1631. L. Clo 
ber-hill, and the other Caſes there, 


Agnes Grant contra Eddem dit. 

N a ReduRion of a Diſpoſitionof a Tenement in Perth, which was provid: 
I ed to one in ConjunQ-fie, by her Contrat of Marriagez which Land;bs 
ing thereafter Diſponed by her Huſband , to Andrew Balvaird, ſhe con- 
ſented thereto, which, together with the Judicial AQ, made before the Baillis 
of Perth, bearing, That ſbe had Ratified that Diſpoſition, and ſworn that ſhe didi 
voluntarly, without any CoaZion,ſhe deſired to be Reduced ex capite metxs, being 
compelled both to ſubſcribe the Diſpoſition, and alſo to Ratifie the ſame Judi 
cially, and to ſwear that ſhe did it voluntarly, &c. From the which the Lords 
Aſloilzied ſimpliciter,in reſpe& that the Diſpoſition foreſaid,ſo ſubſcribed bythe 
Woman was Katifed as ſaidis,in preſence of theBaillic of theTown,&ſworn by 
her,to have been done voluntarly,conform tothe 84 AR of 11,Par, J4.3,which 
Conſent of hers ſo Ratified and Proven, The Lords Found ſufficient to purge 
all Attion ſuper zwetx ; Although the Woman Replyed, that the ſame R atifica- 
tion and Oath was extorted alfo, per eaxdems vim e metum, and which then ſtil 
continued. And the Lords ReſpeQted it not where the Woman Replyed, That 
the Ratification was made within an Houſe,and not done in Judgment. Agr, 
Cheap. Alter. Mowat; Hay Clerk, | 


| Inglis and young Aikit contra old Aikit, Fodeme die. 
þ an Action of ReduQion Purſued by Arne Inglis, with conſent of young 

Aikit her Huſband, againſt old Aikit her Father in Law, for Reducing of 
her Contra of Marriage,upon the Reaſon of Leſfion,Minority,andRevocation, 
wherein her Huſband Compearing, and Declaring that he would not concur, 
nor aſſiſt this Purſuit, The Lords, . notwithſtanding of the Husbands refuſing 
to concur with the Purſuit, ſuſtained che Proceſs, ſeing in effe& now the 
Proceſs was betwixt the Huſband and his Wite; for. ſeing the Huſbands-Father, 


who 
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who wasDeferider,and was called in the Proceſs, was dead,and that the Huſband, 
who refuſed ' to concur with his Wife, was Heir to his Father, whereby the 
Huſband became direaly the Party to defend ,the Contraft, Therefore the 
Lords ſuſtained the Purſuit, although betwixt the Huſband and the Wife. 


) hem, the Huſband Alledging the Wife to be palt a»mnos wile: before in- 


renting of this Action , the ife Alled & her Minority then, 'was preferred 
Aftor. Stwart, Alter. Nicolſon. Gibſon Cler | | 

| Lady Gairles contra E. Galloway, July 15. 1642. _ Nos 

He Lady Gairles being provided by her Contract of Marriage to certam. 
T Lands, which. her Father in Law, the Earl of Galloway.obliged him to 
make yearly worth to her-6000 Merks, whereupon ſhe having raiſed Letters, 
and Charges,- and the ſame being Suſpended by the Earl, atthe calling where- 
of the Laly declared, that ſhe Charged the Earl to make the Rental of the 
Lands good, conform to the Contra, which ſhe declared the Lands were not 
able to pay, having never payed the half of the Rental; And it being here con 
troverted by the Suſpender, that this Tryal could not be taken hoc ordine by a. 
Charge ſo ſummarly,but that it ought to abide an ordinar Purſuit, by way of 
Declarator, orother Aion, and not by way of Suſpenſion: The Lords ſa- 
ſtained the Tryal to be cognoſced upon the ſame Charge in this Suſpenſion, 
and Found no neceſſity, that the Charger ſhould be put to any other Purſuit, 
or Declarator therefore, and ſuſtained the ſame to be taken hoc ordine. Ator, 
Stuart, Nisbet & Neilſon. Alter. & Oſwald. Hay Clerk, Yid. July 22. 
1635. L: Rentown, and earch 21. 1635. Lo. Teſter, 


| Elder contra Mercer, July 16. 1643. | 
Ohbn Elder Son to Henry Elder, Cl-rk of Perth, being provided to the Office 
J of Clerk-ſhip' in Perth, by the Council of the Town, with reſervation of his 
Fathers Liferent,in April 1623.at which time he was anInfant within three years 
of Age,with Proviſion, that he with his Tutors, by Advice of the Council of the 
Town, ſhould appoint Deputs to Serve therein, during his Minority, and the 
Father thereafter dying in 0 &gber, the ſame year 1623. Fohn Mercer is pro- 
vided to the ſame Office, vacand bythis deteaſe, and is provided during all the 
dayes of his Lifetime 3 In which Provifion, inthe Clauſe of Warrandice there. 
of,ſpecial Exception 1s 'made of that prior Proviſion;granted to Jobs Elder the 
deceaſt Clerk's Son 3 Likeas the ſaid Son, when he was paſt Majority, was alſo 
admitted and received by the Council of the Town to that ſame Office, And 
they contending, who ſhould be preferred to the ſaid place, which the aid 
Jobn Mercer Alledged was only due to him, he being provided by a lawful 
magner- of Vacation, viz, The Incumbents deceaſe, and during his Lifetime, 
and baving Served therein 20 years bygone, and the other Proviſion being 
null, not having a cauſe of Vacation; but bearing Reſervation of his Fathers 
Liferent, who was then living, and being granted to an lnfant, who could not 
ſerve in the Office, and he wanting Tutors, and no Deputs being either ſought, 
or given to himz his Gift given to him for his Lifetime, ought to be preferred, 
and which cannot be queltioned now, after his 20 years Poſſeſſion. And the 
Clauſe of Warrandice 1n his Gift, ought not to be reſpeted, ſeing it is not Ex« 
cepted intheDiſpofitive Words, but in the general Clauſe of Warrandice,which 
cannot be prejudicial neither to him, nor to the Town; It being a Gift in it 
ſelf null, being granted to an Infapr, of a Place, which deſerved to be provid- 
cdto one able to ſerve therein. And the other Opponing thePriority of his Gift, 
whereon he-is now,beingMajor,admitted to the Office, and wherein he attually 
ſerves,and isReceived,thePoſterior Gift cannot be ReſpeRed,but as aDepurati- 
on, during his Minority 3 ſeing he being then Pupil, and under the Govern- 
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ment of the ſame John Mercer,who Mazricd bis Mother, and with whom he re. 
mained,he ought to have ſoughtTutors to him,and cannot be reput to have dealt 
bonafide with him, who wes under his Truſt , in not doing the ſame, but mug 
be elteemed to bave fraudfully abuſed his Truſt, in taking a Liferent-Gikft to 
himſelf, over the Pupils Head, The Lords preferred Elder to Mercer in the 
Right of this Office,now after Elder's Majority, he being of new again received 
therein, by conſent of the moſt Part of the Council, and reſpeted not, that 
there were no Tutors given to Elder, nor that Mercer had obtained another 
Gift of the Office from the Town in a7mo 1627. Wherein there was noſuch 
Clauſe of Exception from the Warrandice 3 but inrefpe@ of the forefaid prior 
Gift, and new Admiffion of Elder, and in reſpe& of all the Circumſtanceg, 
which they Found very confiderable in this Matter, They Authorized Elder; 
Right to this Place. Aor, per Nicolſon, Mercer per Cheap. Hay Clerk. © 


Cetera, ſed panca, Fnjuria Temporum, perierunt. 


Purſuers and Defenders Names, for the 
uſual and eaſier Citing of the Lords Deciſions; 


By W. A, 


= 
A contra Robertſon, November 21, 1627 
Minlfter of Abercherdor con: parochioners of 
Gem, Decemb: 9. 1633 
Biſhop of Aberdene contra his Tennents, penult _u_ 
"1522 
Colledge of Abtrdene con: Farden, March 22. 1627 
Colledge of Aberrdene con: Menzies, March 26. 1629 
Biſh. of Aber dene's Baillle con: Vaſlals, Merch 11-1639 


La: Abergeldie con: her Son, July 23. 1633 
Adam con; B: B: of Air, Zuly 14. 1626 
Adamſon con; Forland, January 12+ 1630 
Adamſon con: Mitchel, Zune 15. 1624 


Adie con: Gray, Jenuery 24, & 26. 1628 


K. Advocat con: Moriſon, March 8. 1623 
K. Advocat con: Excommunicants, Zaxe 26, 1629 
Afieck con: Matthie, March 20, 1629 
Agnew con: E: Caſfils, January 26. 1627 


Acbannay con: March 13, 1632 
Aikman con: Hunter, Feb: 26, 1624 
Aithix con: L: Grinſlaw, January 16, 1623 
Aithin con: Hewart, July 23. 1625 
Aithin con: Hewart, Janxar) 9. 1628 
L: Aiton con. Aithin, November 20» 1623 
Aiton of Kjnaldie con: Kedie, June 17» 1625 
L. Aitox con: his Tennents, Zuly s & 7. 1625 
Aiton con. Mowet, Novemb: 28, 1626 
La. Aiton con:Lo:; Lindſay, Zenuery 18. 1628 
La: Aitox con: Hume, 7anuary 21. 1629 
La: Aitox con: Hume, Feb: 4. 1629 
Aiton con: L: Halkerton, Decemb:; 22, 1629 
Aiton con: Aiton, Feb: 15, 1632 
Alcorn cop. Ker, January 15: 1530 
Alexander con: Kinnier, Feb: 21. 1632 
Aliſon con: Trail, July 8. 1628 


Allan and his Curators con: Fairbe!m, Nov: 20. 1627 


Allans con: Lewder, January 16. * 1628 
Lo: Almond con: E: Linlithgow, March 5g. 1639 
L: Alter con: L: Aﬀieck, March 2, 1536 
Anderjex con: Anderſon, July 15. 1623 
Anderſon con: Gordon, Feb: 22 1628 
Anderſon con: Gibſon, Merch 22, 15397 
. Anderſon cod: Monttir, June 16. 1637 
Viſcount of Axzand con: Scot of Harden, January 15. 


162 
Anzand con: his Tennents, Fanuery 26. 16 28 
Aznznand con: Annend, Novemb: 24: 1632 
E: Annandale con: Jobnſton, July 3+ 1624 


B 
E: Annandale con, Murray, July 6+ 1627 
E: Annandale con: his Tennents, July 20+ 1633 
E: Annendale con: Fobnſtong Merch, 29. 1636 


Arbutbnet con: Tennenrs of Feirniflat, Dec: 13. 1627 
Arbuthnet con: Lighton, July 11. 1628 
Prior of Ardchetton con:Capr.Clanroneld, June 18.1631 
L. 4rdchatton con: parochioners of Kiznivir, 7 ” 8 

: 163T 


Ardwel con: Mculloch, July 19, 1632 
Arnot contra Executors of Hume, Feb: 12. 1623 
Arnot con: L: Manderfion, July 9. 1623 
La: Athol con: K: Athol, Feb: 20: « 1633 
L: Auchinleck con: Cathcart, July 19+ - 1632 
Axchterlony con: Olipbant, Decemb. 17» 1630 
Axld contra Smith, 7anzary 29. 2629 
Auld con: Yull, March 9. 1630 
Anſtain con; Ker of — Fuly 25. 1626 

Aillie contra Porter, Novemb: 28. 1628 

Baillie con: Rutherfoord, March 25. 1623 
Baillie con: Robertſon, Zune penule 1627 
Btine con: Feb: 14+ 1622 
Baird & Forreſt con: Chalmers, Jan: 14» 1630 
Baird con: July 18. 1633 
Baker con: Mchieſon, Novemb: 27. 1624 
La: B«lbrgno con: L: Lewriſtoun, Decemb: 1: 1626 
La: Bslbegno con: Helr of Balbrgno, July 9+ 1639 


Lo: Balcleygh con: Tennent of Eliften, Dec: 9. 1626 
E: Balclewgh con: Tung, December 15 1626 
E: Belcleugh con: Burnet 8c. Jan: 19+ 1627 


E: Belcleugh cont Young Be Ker, March 20 & 25.1629 


Viſc: Balbeven con: L: Luſs, July 18. 1637 
Tutor of Baimachie con: Maxwel, Jan: 16: 1634 
L: B«/menns con: Oliphant, Novemb: 27. 1629 
Baelmenno con: Tril, March 21 & 26. 16283 
Lo: Balmerinech con: L: Lochinyer, Junt 21: 1626 | 
Lo: Balmerinoch con: L: Lochinvar, Feb: 2. 1627 


Lo:Balmerinoch con:<Seton ofPitmedden,Marchr0.1627 


L: Balmerixoch con: L: Covingtoun, March 3n 1627 
La: 84/merinoch con; Lo: Jedbargh, July 12+ 1634 
L: Balnamoon con: L: Belcomit, Feb: 4, 1623 
L: Belvenie con: Grant, Feb: 1629 
Lo: Bemff cont his Tennents, Decemb: 7: 16297 


Loz Bemff con: L: Boyn's Chamberlaid, July 2. 1629 
Bannantyn and Murray Donatars to the L: Dramme!- 
giers Eſcheat, Decemb: 23. 
Bamaentyne con; Cranſton, Zane 25: 

A 


1623 
1624 
Ban- 


2 B, 


Bennantyne con! July 17, 1628 
Lot Berganit con: Stuart, Decemb: 6. 1621 
Lo: Bargenie con: his Son, Much 9, 1623 
Barclgy con: Patoun, January 11, 1629 
Barclay con; Strvenſon, March 18. 1629 
Barclay con: Binnit, March 6. 1630 
Berclay con: K. Caſſils, Jan: 13- 1631 
L: Barnberrow con: L: Ile, Drcemb: 21, 1628 
L. Barns con; Feuers of Creily, March 9. 1622 
L: Bayns con: Gail, Feb: 17. 1634 
Bantilmo con: Heſſingtoun, Fed: 2, 1632 
L: Baſs con: Wanchops, Nov. 13. 1622 
Prior of St. Bethans con: Carmichael, Junt 16, 1626 
Bratie con. Dundet, March 7, 1633 
Bell con: B. B, of Duns, July 20, 1624 
Bill con: Mow, Jan: 22. 1635 
Bells con: Parks, March 18. 1636 
Bell com: Wilſon, Zan penulr, 1639 
Bennet con: Twnbal, July 12. 1628 
Pennet con; Bennet, Marth 18, 1631 
Bennet con: Bennet, Decemb: 10, 1531 
Berrils Reli& con: his Credirors, Nov: 264 1626 
Biſon con: L: Grange, Novemb: 14+ 1628 
Rinzie con: Roſs, March 5, 1628 
Biſitt con. Biſſet, Nov: 254 1624 
Biſi-t con; Bifirt, Feb: 20, 1627 
Black cor: Dich Novemb: 15. 1627 
Black cor L titmedden, July 19. 1632 
Black con; L. Pitmedden, July 20, 1633 
Blark con: L. Pitmedden, March 5, 1634 
L. Blerk:der con: E. Murray, Decemb: 19. 1622 
Blaickburn con: Gibſon, F'b: 20. 1629 
Blaickburn contra Gibſon, Feb: 19 & 20+ 1629 
Blaickburn conra Giblon, Jax: penulr, 1629 
Blaickburn contra Droſdele, Feb. 18. 162 

Bleickbarn contra Gibſon, March 25. 162 

Blair contra Brown, July 14- 1631 


La, Blairquben contra Tennents, 7unt 22. 1637 
La. Blairquben contra Tennent, 74ly x4 & 28, 1637 
L. Blenſe contra Winrabam, Feb. 1. i630 
Lo. k{entyre conmtraTennents o'Gleſgow, June. 28. 1623 
Lo. Blentyre contra Forſpeb, Decemb.$ & 9. 1626 
Lo. Blantyre contra Parochioners of Botbwel, March 


15,18 & 2g 24628 
Blyth conrra Trotter, Feb: 20. 1629 
Boner contra Nicolſon, Novemb: 13. 1622 
Bonningtoun contra Craſurd, Novemb: 6. 1624 
L. Boquhtrn contra L. Clanit, Merch 16. 1622 


Lo. Borthwicks Balrns con: thelr Father, Zune 25.1622 
Lo. porthwick con: L. Gellowſheils, Merch 23. 1622 


Ls. Borthwick con; the Vaſlals, Feb: 13. 1627 
Lo. 8orthwick & Hay contra Hilfiex & Smith, Fuly 22 

; $628 
Bortbwick contra Clark, Nov. 28. 1628 
La. Borthwick contra Scot Decemb: 16. 1628 
La, Borthwick contra. Scot, Feb: 6. 1629 
La. Bo! thwick coora,Goldilends, March 5. 1629 
La. Borthwick conzra,Scot, Fuly 17, 1632 


La. Boxy$bwick courra L. Gellowſbiels, March 4.1535 
L-4,807 thwick con; L. Gallowſhiels, Merch 18. 1635 


La, 807thwick contra, Ker, Fanuery 26. 1636 
Bothwei contra 0:iphent, Feb: 16. 1629 
Bower contra B: B: of 1verneſs, Novemb: bi. 1634 
La. Boys contra her Tconents, 7uly 14+ 1627 
LJ. BY «co Contra. Ogzivit, March 22. 1623 
. L. 8raco con:Tennents of Strylaw, Merch 22, 1628 
Commiſlar of Brechzu contra Feb; 10» 16zg1 
-Brog's Heirs contra March 23, 1629 
Brown contra right, 7uly 5. 1623 
Brown contra L. 7obaftion, Feb: 21, 1624 
Brown contra Tecnoents &c. March 23, 1624 
Brown contra Hidde!ſon, June 19. 1625 
Brown & Mercer contra Pitcairn, July 9. 1626 
Browns Execators contra Drummond, Dec. 21, 1626 
Brown.contra Brown, March 2, 16297 
Brown centra Myrrey, March 8. | 1628 
Brown con: Town of Innerkeithing Kc, June 28.1628 
Brown contra Nico!ſos, Jan: gs 16ag 


I ND E X C. 


Browns contra Daimabey, Feb: 7. 1629 
Brown contra Lemb, Novemb: g. 1630 
Credicors of Brown, Jan: 20. 1631 
Brown contra Murray, March 8, 163, 
Brown contra Maxwel, July 20. 1633 
Brown con: her Husbands Heirs, March 15, 1634 
Brown contra Binnie, Feb: 12+ 1635 
Brown contra Achiſon, March 9, 1637 
Brown contra Lands, March 15. 1637 
Brown contra Blaickburn, July 25. 1638 
Brown contra Hamilton, Novemb: 28. 1638 
Brownhil contra Lawder, Jan: ult. 1639 
Bruce contra King, March 16. 1629 
Bruce contra B'uce, Novemb: 21 & 26: 1628 
Bruce contra Wardlaw, Jax: 14 & 19, 1630 
Bruce contra Durie, June 26, 1634 


Bruce contra Forbes, Fuly 11+ I 
Bar of Brzghtown con:T.of the Cannongate, Feb:g. 162 
Bar. of Brughtoun contra Memath, March ty. 1628 
Bruntfield contra Trotter, Jul) 24+ 1634 
Bruntouns Executors con: the Heir of her Husbang, 


February 16. 1642 
Buchennen contra L; Buchannan, Fuly 23. 1629 
Buchannan Min: con; his parochioners, Zex, 21.16 36 
Burnet contra E: of Baccleugh, Fuly 4. 1632 
Byrrel contra Kilgower, July 12. 1636 
Batter contra Yauſs, Fanxary 29 1631 


Byres of Coats contra Fobn(ton, December 16. 1625 
contra July 19. 1622 
contra Jaly 20, 1622 
CONT gn Ferry 6. 15 23 
— on —_ fy 1623 
contra December 3. 16 23 
contra Carmichael, Dectmber 6. 162 3 
—— Compryſer con: L: Falwood, June 29. 1624 
———  Tennents con: Crewſard, November 25, 1 624 


__—  — 


w=— Ccoorre Fant ule. 1625 
—— contra Douglas, F:bruary ul, 1626 

COmra March x, 1626 
nn—n———_— Cc Jaiy 22, g36 26 
——Supplicants contra Nemwe, Jenkbary 9, 1629 
— contra n— March 10. 1629 

contra July 18. 1629 
wa—_— Fxecu:or 4d omiſſe Cooram—Decem: 5.1629 
——contra Mchengie, Janus) 18. 1628 
m————— contre Chiſholm, March 22. 1628 


———- contra Miniſter of Lenrr& Decemb: no. 1628 


m— Ct Febr vary 26. 1629 
—contra — November 20« | 629 
—COM_—— Janey 22. | 1630 
— It — Ftorua"y 25, 1639 
— Contra —— July 10, 1630 
n—_— 0 ooo. — Fer wary Is I16q0 
——contra B: B; of Perth, July 6, 1631 
w— corre w— March 15. 1632 
——contra Bruce, Janzen) 12+ 1633 
—Colr—— Fro) 13+ 1634 
w— contra L. Legg, Merch 8, 1634 


—_— m— Jane 21: 1634 
— ——Contra Sir James Hemilton, June 21, 1634 
—cC March 29, 1636 
—_— ſc 21. 1638 


— 


C. 
Caddel contra Boyd, January 23. 1635 
« Cairns contra Hunter, March 28. 1628 
Caldwtl contra Caldwel, July 18. 1622 
Caldwel contra Stirh, July 17. 1629 


Campbelcontra L.Glenwchy, December 20. 1622 
Cempbel contra Lo. Cencleevin, December 6, 1626 


Campbel contra Campbel, July 6. 1627 
Campbel and Orr contra Salmond, Merch 5s, 1630 
Campbel contra MEchartly, July 23, 1534 
Campbel contra Chalmers, December 9. 1634 
Campbel contra Baxter, November 20» 1628 
Cant contra Chirſly, March 18; 1624 
Cent contra Edxer, July 10. 2628 


Cent 
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C. 


Cant contre Gray, Merch $. 1530 
L Capringtonn, conrra L. K'ir, July 20. 1624 
L, Capringtoun comera Bartbe:mo, March 8, 1625 


+ L. Capringtonn contre Canningbame, December 19.1629 


L.Ceberry contra Kells, Januery 22, 1629 
La.Cerdroſs contra her Son, July 28. 1635 
La. Ca*droſs contra Ext Marr, February 206 1639 
C& michel contra Lermonth, July 2. 1622 
Carmichael contra Hey, June 25, * 1623 
Car michael contra Gibſon, March 3. 1629 
Carnagie contra his Vaſſels, Februery 23. 1622 
Carnagite covira Lermonth, Froruery 24. 1627 
Carnegie contra L. Torrie, February 1, 1534 


Carnagit and Panter contra Dich, Drcember 1. 1632 
L, Carnouſie contra January 21, 1624 
L. Cernoxfie contra Keith, Januery penulr, 1624 
L. Carzoxſit contra Meldram, July 22 & penolr. 1630 
E. Carri-h contra Duke of Lennox, December 9.16 30 
Nr. Carflorpbin conrra Tennents, March 26, 1636 


L. Kesheben contra =—=M ach G6, 1630 
Caſſie contra Fleming, June 5 and 20. 1632 
EK. Caffils contra Simpſon, March 18. 1626 


K. Caffils contra M*martine, Februery x6 & 24+ 1627 


K. Caſſi/s contra Aithin, Merch 21. 1627 
E. Caffls contra E. wigtoen, July 22. 1629 
Lo. Cathcart contra L. Carſe, ]'y 12, 1625 
Ln: Cathcart contra L: Carſe, March 18, 1528 


Lz: Catheat contra her Tennents. July 7 & 24. 1623 
Catberwood contra Smith, December 14. 1526 
Cathrr wood conrra Portrous, January penult, 1630 
Sheriff of Cevers contra Henderſon, July 8. 1623 
Sheriff of Cavers contra Ternbal, Zune 25 & laſt, 1629 
Chalmers comma L: Creigiver, December 17. 1628 
Fenars of Chepleroun contra L: Ernock, Dec: 1. 1620 


Cbepman contra Wer, Funt 17. 1531 
Charters contra L: Belmachie, February 14. 1633 
Charters contra Myles, March 8. 1634 
Chiſbe/m contra L, Torſons, Mich 18, 1630 
Chiſbelz contra L: Torſons, Funt 3- 1630 
Cin/be/m contra M<dowgal, Merch 8. 1631 
Chiſbs/m contra Gordon, D:cember 6 1632 
Chriſtie camra Fack, Fun I631 


£ 4+ 

Chriſti (on Miniſter to Anderlon, FebYBavy 15.1631 
L: comra Byrn, November 17, 1629 
E: Clackmannen comre L:Fingarh Decrmbry 5. 16297 
Ekctechnennoz comme E: Beinamon. January 30.1628 
I:Cclackhmannesn conra'E: Berounit, January 22. 1629 
L; Clackmannan comta L; Berounie, July io. 1629 
k: Clachmannen comra'L: Allardice, November 16.1630 
L-Clackmanzan contre L: Allerdit, March 8 $ 18-1631 
Clapperionn contre Hime, November 22. 1628 
Donatar'L: Cligborns Eſchear contra his Tennenes, 

January 31. 1528 


Cleghars: comre Fairtie, Jenunry 15, 1630 
Cleghorw comreCraefind; January uit, 1633 
Clegborn courra won, Fuly 8. 1635 
L Club comra $ z; Decemberq & $. 1631 
Cleland comra'Rell& of -Beillie, Febrhary 13. 1627 
Cited comre' Knolls, March 20. 1627 
& contra L: Balgonie, Dicember'7, 1621 
contra Brown, 7une 17. 1624 

L; Cloberb;1 dit; Fananry 22. 1631 
L: Cloberbill contra L. Ledylend, January 26. 1631 
L: Clamie coma; Bequben, Merch 7. 1622 
Lk: Clanie 8 Sirting comre Ogitvie, Zhly 20, 1626 


k: Clunje cotta L. Hertbill, Fibryary 17; 1631 
Ceobran comrs Githen;. June 26. 1623 
Cocbnay comr» $:t2gron, March 20. 1624 
Cochres conmre-Daidan; Fi breary 13 and penole 1629 
Cookran coma Dalit; | unt 29. 1530 
Cochran comre- Hewflton, Joly 3. 1639 

ax-conire Daline, December 6, 16z8 


coil comrail: Lothbuy; Jane 16, 1629 
ps Pn h" hoe yyen of rr $f 12.1635 
Cockburn vive cont TYorters, penutit] anuary 1639 
Iz Cockpa## comee') obnfon, December 4. 1629 

ingftoun, Merch22.. 4626 


Collete contrakhor 
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La: Collzngtoun & her Son con: Ker December xr. 1623 


L: Collingtoun contra Foulis, July 29, 1624 
La:%ollingtoun cor:tra Haſwel, July 11, 1628 
Colquhoan contra Pardrop, February 22. 1628 
Colquboun contra L: Babir, Fibruary 11, 1636 
L: Colſtoun contra Lo: Crenſtoun, July 8. 1636 
Colthurd contra Paterſon, March 2. 1624 


Lo: Colvil contra Hird & his Sifter, February 15.1629» 


Lo: Colvil contra February 9. 1628 
L: Conhat contra L, Earlſtoun, December 6. 1631 
Corbet of Ardbal contra neareſt of King July 4- 1629 


Corſan contra Corſans Daughters, Feb: 9 & 19. 1631 


Corſan conra Darie, December 19. 1638 
L: Corſbie contra L: Kilfth, December 8, 1628 
L: Corſbie contri L: Schaw, January 15. 1629 
L: Corſbie contra L: Polwart, December 21, 1630 
L: Corſbie contra Achiſon, February 22, 1631 
L: Corſbie contra Hume, March 3, 16,7 
Corſe contra = Ftbruary 13+ 1524 
Corſer contra Durie, Js'y 21. 163S 
L: Corſhil contra #ilſon, March 11. 1625 
La: Corſinday contra Tennents, March 8. 1622 
Com contra Craig, March 20, 1633 
Cowan contra Murray, January 26. 1622 
Cowen conLo:Elphingſtoun, March 29. 1635 


L: Covingtoun contra Caprain Crefurd, July I, 1623 


L: Coulter contra Forbes, Febryary 18. 1624 
Conper contra Kinloch, December 12. 1623 
Couper contra La: Haltoun, xs 26, 162g - 
Couper contra La: Haltoun, June 24+ 162g 
Conptr contra Williamſon, January 30» 1627 


B: Couptrs Bairns contra Tutors, Februgry 28. 1628 


Lo: Coupey contra Dr. Sharp, March 25+ 1629 
Courtie contra Curtningbame, Januar) 16+ 1629 
Courtie contra Weyms, January 14 1637 
Couſtoun contra Stuart, March 29, 1526 
Coats contra Counts ]anuery 24. 1636 
Creig contra his Tennents, November 28, 1623 
Craig contra Sinclar, December 16. 1528 
Lo: Craigha! contra Bothwel, July 17. 163g 
L: Craigie contrathis Vaſſals, February 1. 1622 


L:Craigie wallace con: his Tennents, March 21, 162 
L:Craigit wallace contra Wallace, July 12. 162 
L:Craigiver contra Aikinbead, December 4 163g 
Heir of Tailzic of Craig miller contra Edger, March 22 
1627 
L:Craigmiller contra Rell& of Niſbet.Decem:21. 1638 
L: Craigmiller con: Rell& of Nisber, Jan: penult,16; 9 


L: Craigmilltr contra Chalmers, February Ig. 1639 
Cranftoxy contra L: Eaſiniſbet, July 20. 1622 
Cranſioun contra Hume of Sleigbden, | uly 18: 162 
Craenſtoun contra Adieſon, December 6. 162 


Lo: Cranſiozn contra Sir Jobs Scot, Feb10 & 18. 1631 


Crevſtoun contra Richardſon, July 1. 1637 
Craw contra Irwing, February 21. 1623 
Crawſurd contra Wood, June 17» 1624 
Crawſurd contra Wallance, June penulr 1625 
Crawſwrd.comia Crawjurd, February 9: 1627 
Crawfurd contra: Canningheme, June 8. 1627 
Creawfurd contra L:Leningtonn, January periult, 1629 
E: Erefurd contra June 19» 1530 
Crewſurd contra Matheſon, July 2g. 163 

Crawſird conra L: Murdiſioun, March 9. 1640 
Crewjzrd cobra Purſels, February 25, 1642 
Crichtoun contra Wilſon, December 6. 1623 
Crichton contra Peirie, March 19. 1530 
Crichtox contra Fallace, March 19, I638 
Crichton contra Los Air, July 26, 1634 
Crombie contra December 12» 262 

Camming' contra Camming, Novembir 14 162 

Cunninghame contra Forreſter, Febrgaty 2t. 12623 
Cunninghame contra E: Glentairn, March 21» 1623 
Canningbame contra Akiizin, December uie n62g 
Canxingbamt contza Sempel, Merch' g. 1624 


Cuntingbame conita Koſs, February 15. 


1627 
Cantingbant contra Hoaſton of Park, March 10-1627 
A 2 . 
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Cunninghame conera SherlffDepungiStirling Merch 
'12, 1629 


Cunzinghame contra Mouttrey, July's. 1629 
Cunninghame contra Borthwickh, December 22, 1629 
Cunninghame contra Williamſon, Februevy ts o 21631 
Canningbame contra Stuirt, February 19, 1635 
Cunninghame contra Stirling, March 8. 1639 


L:Currithill contra Exccutors of Cumming, March 2 

and 31. 1624 

Cuthbert contra Town of Inverneſs, March 21. 1637 
D 


Ails contra Mchieſon, Januery 29, 1633 
D Dalgarno contriE: Maribel, March 20. 1623 
Daigarno contra Forb?s of Blyth, Merchi18 1630 
Daimehoy & her Spouſ: contre Hor jourgh, March rn, 


1628 

Dalvymple contra L: Cloſeburn, Jane 28, 1632 
Dalrfmple contra L: Cloſeburn, July 4- 1632 
Dalrymple contra Dovglas, December 18. 1532 
vitiſon contra L: Buckie, Ju!y 25. 1622 
Bas do contra Gordon, March 22, 1625 
Divid(on contra Balcanquel, Janxary pernult, 1629 
Davidſon contra Hamilton, July 4, 1532 


Davidſon contra Jack, February 22. 1534 
Dawlings Bairns contra Lo: Balmerinoch, Jen: 16.1627 


De«xholms contra Denholms, July 17. 1638 
Denniſion contra Towng, February 12, 1622 
Diyniſton contra M<lznto, _ penulr, 1630 
Demabfien contra Lindſay, January Its 33 
E: peſmontrcontra Hay, July 23. ” 1622 
Dick comra Sbelden, March 10, 1627 
Dick contri Lends, December 7. 1630 
Dick cotfrra Spence & Thomſon, Marchit. 1635 
DicHon contra L: Coldinghrows, July 15, 1624 
Dickſon contra Anderſon, July 25. 1626 
Dickſon concra L: Aithin, February 22+ 1627 
Dicþſon coptra Henna, June 16. 1627 
Dichſon contra Dickſon, December 14+ 1629 
Dichſon contra Hume, December 27. 1627 
D1cþſon contra Ker, November 25. 1629 
Dichſon conra 'Lz util, ]annary 24+ 1629 
Dickſon contra Young. Decembey 23. 1629 
Dickſon contre Scor, March 7. 1632 
Dichſon contra Helliday, July 24- 1634 
Di:4ſon contra Dickſon, November 14. 16535 
Dickſon contra L: Urthil, July 8. 1637 
Dinnuir comra Payweel, February 25, 1524 


L: Dirletoun contra L: Exſtnisbet, January 10. 1623 
Dog contra Maſhet, Ferudry 5+ 1635 
Donaldſon & Kirkwood contra Sheriff of Edinburgh, 


March 26, 1623 
peneldſon contra Doneldſon, February 24. 1624 
Donela[pn's Oy contra Brown, D<ftmber 17. 1629 
Dowgel contra Henderſon, March tt. 1623 
Douglas comma E:Murray, Joly 12. 1621 
Doxglas contra Betſhes, December 10, 1623 
Doxgles contra Weddel, Fanxery penult, 1624 


Dougles contra L: Eefinisbet, March 6,9,% 11, 1624 
Doxgles contra — Mach 3. 1626 
Douglas & Stuart contra Texnents, February 19. 1627 
Doxgles & Acheſon contra Gilbert, January 12, 1528 
Dowgles contra Idingtoun, February 28. 1628 
Dowgles contra White, February 20, &March 5, 1629 
Douglas comre MOanitchel, February 26. 1629 
Dougles & EK; of Angus contra E: Laxderdail, March 
19, 1629 

Dowg las & Towris contra Kut 20, 1629 
las Execurots contra L: Ednim, July 19. 1629 
s of Pappharſioun contra Lyne, February 2.1630 
4s contra L: of Swintoun, February 19. 1630 


-Doxg! «5 contra Jabuſtoun, November 27. 1630 
Doggles contra os November vir. 1630 
Doxglas contra L: Edxem, July ult: 1632 


Doxgles and his Spouſe core Oliphant, July 11. 1633 
Douglas contra Bothwel, March 18. 1634 
Doxgles contra Lermonth, December 6. 1638 
Doxgles coma Canningbane, February I, 


4s AY 


a + 


La: Dewbil contra L: Dewbil, Jatkwy ul; 1669 | i © 


Downie contra Brown, November 24+ 


L: Drum contra his T 


La:Drumlanrig contra L: Caſbegil, Janzary 16, 1628 
Lo. Brumlanrig conra Mazwelh, March 14. 1622 


Lo: Drumlaxrig contra Mex wel of Hills, June 24 1624 
Lo: Drumlanrig contra B: B:of Hawich, Jax:15.1624 


Lo: Drumlenrig conra Scot, July 5, 1625 
Drammond contra Drummond, | euuary 22, r624 
Drummond contra Cunninghame, June 26, 1624 


Dr»mmond contra Barun of Brughtoun, June 22.1627 
Drxmmond contra Fiſhers oi Newhaven, Dec: 4. 1632 
Drummond contra Captain Rollock, February 11.1634 
Drummond contra Drummond, July 15. 1636 
L: Drumqubaſſel contra Cleland, July 19 & 23: 1628 
L: me contra Cleland, Decemberz 4. 1628 
Ls: Drumquoaſſel contra Cleland, December 10. 1628 
Dryjdai! contra L:Sornbeg &1: Lengtoun, March 4 1624 
Dryſdail contra Droſaail, June penule. 1629 
Dryszps Tennent con: Sheriff of Forreſt, Dec: 13, 1629 
Duff contra Kellie, March 23. 1624 
Daff contra Boyd & wilſon, March 26, 1629, 
Duff contra Alves,March 8 & 12. 1634 
Lo: Duff us contra Monroes, Januar) 13: 1626 
Lo: Dxffus Executors contro February 2.1628 
E:Dumfermling con:the Lady his Mother, J«{y3.1629 
La: Damſermling contra K: her ſon, Jenuer7 38. 1628 
La: Dumfermling contra her Son, Februar) 13. 1628 
La: Dumſermling contra her Son, March 12. 
La: Dumſermling comra Mcgil, Februey 13+ 
E:Damſermling contra his Mother, Juxelaſt, 

La' Dumſermling contra her Son, November 26. 16 
La:Dumfermling contra the E:herSon, March 27.1634 


La: Dun contra L: Dun, March ule. 1624 
Dumbar of Byygie contra Tennents, Jenucry 20. 1625 
Dumber comra i !ſon, November 23, 1629, 
Dumbaers contra Lefly, February 23. 162$ 
Dumber contra Leſly, July.8. 162$ 
Dumber contra Madie, July 12. 1628 


Dumber contra Tarnour, June 18. I 
Dumber contra Provoſt of Elgin, March 26. 1 
Dumbay contra Damber, July 14 1638- 
Biſhop of Dumblaix contra his Vaſſals, March 10.1628 


Dunc ax contra Fraſer, February 25. 1647 
Dundaſs contra Hamilton, November 6. 1622 
Dundaſs contra Straxg, December 21. 1626 
Dundaſs contra L: Swintoun, February 8. 1628 ' 
Dundaſs contra Brown, ]anxery 28, 1642 


L: Duxipace contra his Tennents, March 25. 1623 | 
L: Dunipace contra Sands, March ult: 16 
La:Dunipace co L: Lewriſtoun,March ro & 19. wo 
Lo: Dunzpece contra Littles, July 28. 1637 
Commiſſar of Dankell con; Crombie, January 26/462 
Commliſar of Daxkel/ contra Marr ay, February 941630 
B. of Dunkel con Lo: Balmerinoch,Merch 25. 2631 
Commaiſlar of Dankel contra Ledly, July 22, 1634 
B:B: of Dans contra Madies Creditors, Merch 13.4623 
Dwrie of that 11k contra Lo: Ramſay, February 1944624 
Dwrie comra Kinroſs, July 8.) 1629 
Durie contra Bruce, July 1. . 1634 
Dutchman contra Hutcheſon, February y; 
ro E. 


Eariſioun contra L: Grimmet February 21. 1635 

+ Exfiboxſes Tennents conra rpher, Nund 
Town of Edinburgh conra Logan, December 11-1626 - 
Town of Edinburgh contra T.Leith, Februar? 
Town of £dixbzrgh coora T.Leith,Merch 11 3639 | 
Bilkop of Edibargh conra Brown, July 13: 
Edixgtexs con: Tennenn of Clettic, Januar 34+ 1638 
Sourpees of #slmet contra 
L: ; niſtoun contra E: Lothian, F 


1631 


November 27. . 1627 " v 
E:Drambilbo contra Lo: Stormonth, February 20, 1629 * 
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| : Edvew contra 54 Heem, Jaly It avd 23.' 1629 * © Forfeſter contra Gowley, March 27 


Edgar contra HePidly, June penult, 1624 
Edga? contra Heirs of Greigmiller,” Jily 12. 1626 
Edgar and Jobxſtozx contra Fitlaſong Fuly 4 1627 
Elder contra "Wt. eds 1642 
Town of Elgin coritra Mckentit, Mirch 23. 1624 
Elliot contra Mortoun, December 19; © 1629 
Elliot contra Elejs, July 1, 1631 
Elliot contra Lo: Baccleugh, February 24 1637 


Lo: Elpbing town comra Karl of Mar February 17.1624 


Elphingſioun contra Guthrie, Jenudsy 20, 1625 
L: Exſir»ther contra Debtors, Jaly'27. 1629 
L: Ernock contra L; Preſtoun, Ftbralaty 2 5. 1636 * 
E: Errol contra E: Buckze, July 25." 1623 
E: Errol contra Gordon, Junt 28, | 1635 
Ershin contra Stevin, , June 256 © 1622 
Er5kin contra hls Tennenrs, March 22, 1626 
Erihin conmra-L? Et;hin, January 24, 1627 
Lo: E's&ix contra E: Hume, July 17. 1630 
L: Eſilmouth contra L; Byckie, February penalt, 1623 
L; Eſicls contra Wallace, January 13+ 1630 
F, 
Airies contra Johnſton, Jen. 26, 1625 ' 
Fairlie contra Fairlie, March 123 1622 _ 
Fairly contra Fazrlit, June nt, 1630 
Fairlit contra Mazwel, July 21. 1530 
L: Fazrnes Bilrns contra L: Aiton, July 17, 1629 
Falconer contra wWiſhert, June ulc, 162g 
Falconer contra Irving, Jul) 7. * - ou 
Falconer contra Heir of Bretize, December un; 1629; 
Falconer contra Beatie, Fanuary 15, 1628 
Falconer contra L: Halkerthun, Jandary 18, 1628 
Falconer contra Blair, Feb: 10 & March 9. 1629 ' 
Falconer contra ©  * Fant 24- 1642 
L: Faldounſ;ide contra L: Bimerſade, December 14. 1621 
Idem contra Exndem,' Zanuary 11. 1622 


Minillter of Falk{41d contra Miniſter of Stremiglo, 


Fettnery 2. 1630, 
Ferquhey contra Campbel, March 22. 1628 
Farquber comra wall«ie,” February 14+ 1629 
Ferquber contra Mckeen, July 38. 1637 
Ferguſon courra Couper 8c. March in, * 1628 
Ferguſon contra Mchengie, Zune ult, | 1632 
Ferguſon contra Forreſt, March 19. 1639 
Lo: Fentoun contra Drammond, Fuly ſo, 1632” 
Fenton contra CaMhagit, November 17. 1635, 
Ferm contra Hume, June 24. : 1520 


Perm cantra Capraln#;ſheresHelts, Febrabry 18 & 2g 


| Ws: 1624 
Finlaſon contra Viitch, February 8. *. 623 
Finlaſon contra FohnAloun, March 6, \, 1623 
Finlaſons Wife conira Wood, Funt 15, 162 


Finieſon contra Tennens and Stuart, Fuly 27. 162 
Finlaſon conra Executors of Lewder, Decemb:;16.1626 


Finleſon contra Luchup, January 16. 162 
Finlaſon comra Weyms, December 171. 1638 
L: Finmouth contra Wweyms, Merch 20, 16:9 
Finnze contra Olzppant, February 22. 1631 
Finnie contra Gray, March 22. 1637 
Fiſbtr contra Brown,” Fu!y 9. 1630 
Fiſbtr contra Twrnbul, Fuly 10, 1632 
ithje contra Carmichael, March 20. 162 
Ls Fleming coutra L: Covingtnus, March 7. 1633 
(ming contra Irving,” February 11. 1634 
Fletcher contra Irving. March 28. 1628 


Fletchtr contra Irving & L: Craigiver, Merch 3.1629 


Fletthey contra Kid in Dundee, Marth 15. 1631 
Forbes contra B: B, of Aberdent, March 16, 1622 
Forbeſies contra L: Muchal, November 13. 1622 
Forbes of Gasþ contra L: Pitſligo, July 1. 1628 
Forbes contra E:Meviſhel, july 15, * 1631 
Foroes contra Forbes,” Febrwary 124. 1633 
Forbes contra Fulltytoun, March 23: 1636 
. Forbes contra Hunters Daughters, February 8. 1542 


. Sherlff of Forreſt corta' Town of Selbrig, July 5.1532 
Forreſter contra Clerk, Merch 10, 1527 
Forreſtry contra Clerk, March 4. 1528 


 Foulley contra Allan, March 23, 


- 


' Forrefter contrk Feners of pethÞerines, July 22: 
* Forreſter contra CaſieHaw, Jant 24, 

Forſyth contra L: Smeton, November 20, 

Forſyth contra Forſyth, November 29 * 

Forſyth contra-Dirie, March 1. © * 

Forſyth contra Ciupland, March 16, 


Fotbringhame & Scyimzour con: Watſon, Jen: vlt. 


' Fothyingbame contra his Fathers Relf&,  Dec.6. 

' Faulis contra* - Jane 14 

* Foalis of Ravelſioun con:his Tennerits, July 8, 
La:Foxlis contra Loz Lovat, December 1 5. 
<a; Fonlis contre her Husband, Detemb. 21, 
Fraxtr contra L: Monimush, January 17: 
Fraxer contra February 11, 
Frazer contra Biſhop, Novemb: 17. | 
L: Freelend contra Sheriff of Perth, July 28. 
L: Freeland contra Mirrey, - February 23. 
French contra Cranfioun, July 3. © 


" 1dem contra Eundem, July it. 


L: Frendraxght contra Lt: Balvanity July 1. 
L: Frendraught contra Lo: Banff, July 19. 
Fuird contra Stevenſon, March 13- 


 Fullertoun contra Kennedie, Novemb: 26. 
c G 


E Gagit contri Guthrie, Feb: 23. 
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1634 © 
+ 


1624 © / 


1626 © 
1632 © 
1635s = 
1623 © 
1623 
1626 * 
1626 
16:6 
1626+ 
1626 © 
1629 
1629 
1638 
1630 
1631" 
1622 -/ 
1622 
1624 
1536 
1637 
1630 


? 


1528 


"us La.Garlies contra Exrl of Galloway July 15 1642 * 


Ga#ts contra his Parochioners, Novemo. 23+ 
Gall contra Evio!, : March 28. 

L*Gallaſhiels contra L: Mcherſtoun, March 12. 
Ga/trgith contra Crmninghame,Novemb. 15 & 16 
Galbraith contra Lennox, June 28. 

E: Galloway contra Vans, Decemb: 19: 

E: Gelloway contra M*culloch, Decemb: 13, 
E: Galloway contra Tailzifer, Junt 26, 
K:Gel/oway contra Bogmiln, Feb: 20, 

E: Gellowa comra Maxwel, Drcemb; 16, 


1621 
1629 *' 
1629 
, 1526 
1637 - 
1623 
1626 
1626 
1629 
1629 


E: Gallows) contraBurgeſles of Wigtoun, Feb:r 0.1631 
E: Galloway con: Burgeſſcs of wigtoun;March 15 i63t 


E: G4l/oway contra Gordon, March 29; 
Bifhop of Gallow4y contra Inglis, July 12; 
Bifhop of Gallows) contra Vaſſals, Feb: 24 * 


1636 
1627 
1532: 


Sheriff of Galloway con: L: Craigartbie,Dec.li.n629 
Sheriff of Gallowgy contra E. Caſſils, March li.1634 


Ge den contra Garden; Feb. 20, 1627 
Geraner contra Chalmtis, July 19. 1635 
EL. Gerthland contra Lo. Jedburgh, Feb; 26. 1631 
L-Gerthland contra Murray, March 2. 163t 
L:iGarthland contra Ker, March 6. 16327 
L.Getgirth contra L. Aﬀieck, Jen. 26 & July 13, 163rt 
Gechan contra Hay and Davidſon, Decem.g« 1623 
Gecban contra Cochran, "Marth 5. 1624 
Gechan contra Wickitſhew, July 17. 1628 
Germel contra B. B. of Glaſgow,March penult, 1626 
Gemmel contra Boyll, ]anyary g. | 1629 
Gib contra Miller, Margh 14. 1634 
Gibſon contra Cowney, ]inyary 29, 1629 
Gibſon contra L. Conr5bie, Decemb. 1+ 1630 
Glaidfanes contre Hamilton &c. Feb. 28. 1624 
Glaſsjord covtra Dawlin, March 22+ 1634 
Burgefſes of Glaſgow contra Lo. Lorn, Merch r. 1627 
Hammermen of Glaſgow contra Crafurd, March g, 
: 1628 
Colledge of Glaſgow contra Stuart, Fth. 20, ns 33 
Biſhop of Glaſgew contra Manid, March 20. 3635 
Glen contra Tenrients, Novem. 24. | 1626 
Glen contra Binnie, Novem. 24. p> © 1626 
Glen of Bar contra L. Knock, Feb. 28. 1638 
La. Glenbervie contra L. Glenbervie,” July 13. 1638 
Gltndinning contra willie, July 24. 1634 
Gl ndinning contrs L Barnberroch, July 1, 1634 
L; G:mnga1ie contra Los Lovet, Feb. 4. 163r 
La, Glengarnock contra £- Muſhee, June 29, 1626 
La. Glengarnoch contra L. Kilbirnie, Fuly 48. 1626 
I. Glenkindie contra Crawſurd, Zan. 24: 1629 
Goldman contra Goldman, July 1. 1625 
B Gord+ 


" 


5 G. I N D 
Gordltt contra Adamſon, Novem. 22. 1628 
Gordon contra L, Garlies, March az. 1622 
Gordon of Clunie contra M*calloch, Janes. 1622 
Gordan comra Mchexgh, Feb. 6. 1624 
Gordon Supplicant, Decem. 22. 1626 
Gordes contra Meldrum, June 29- 1628 


Gorday conra E. of Gallows), Dice» 11, 1629 
Gordon contra KL. of Galloway, Jax. 20, , 1631 


Gordon contra Corſan, Feb. vlrt. 1632 
Gordon contra M*quben, Zan. 22. 1633 
Gordon contra M*calloch, Feb. 6. , 1633 
Gordon contra —— March 7, & July 27; 1633 
Govan contra Richardſon, Feb. 12. 1633 
Gowrlay contra Novem. 24, . 1625 
Grabame contra her Busbands Heirs, &c. March bi 
R 262 
Grabame contra Itzort, Jan, 26. 1631 
Grahame contra Stirling, Decem. 9. 16z1 


Grabame contra Park & Gordon, J&n. 29+ 1639 
L. Grange contra Betſon of Carden, July 14+ 1626 


Grant contra Grant, Fuly 16. 1631 
Grant contra Grant, Jan. 28. 1632 
Grant contra Grant, Novem. 16, 1633 
Grant contra July 8. 1642 
L. Grantoun contra L. Collingtoun, Decem. 16. 1628 
Gray contra Burgh, Jaly 8. i625 
Gray contra his D:bitors, March 2. 1626 


Gray contra Tenneats of Fairniflaty March 24- 1626 
Lo:Gray contra Grabame & his Wife, Jax. 30. 1628 


Gray contra Campbel, June 12. 1629 
Gray covra wnt 19, 1629 
Gray contra Maxwel, Feb. 6. 1623 
Grier contra Crawſurd, Novem. 14- 1027 
Grierſon contra Gordon of Troquben, March 10. 1630 
Grierſon contra Gordon of Troquiun, Decem. 7. 1631 
Grieyſox contra Gordon, Jax. 21+ 1632 
Grierſon comra Grieſon, Feb, I4- 1633 
Grierſon contra L. Cloſeburn, July 21, 1635 
Grierſes concra L. Cleſeburn, Jan. 20+ 1637 
Grieve contra Cant, March penulc, 1626 
Grieve cootra Hepburn, June 26, 1635 
Grinlaw contra Anderſon, Fan. penult. 162 

Grinlaw contra Galloway, March 24- 162 

L. Grinock contra Noven. 28; 1621 
Gaild contra Guild, Feb, 4. 1623 
Gallen contra Dinmuires, Novem. 15+ 1627 
Guthrie concra Somervail, July penule, 1625 
Gutbrie contra Gatbrie, July 9. 1626 
Gutbrie contra L: Barnbarroch, July 124 1626 
Guthrie contra Gutbrie, Feb,24.& March 1» 1627 
Guthrie contra Guthrie, Feb; 11. 1630 
Gutbrie contra Tennenrs of Friercreſs, Marth P - 

1 
Gutbrie contra L:Sorbie, March 19% 1637 


H. 
be dings contra L: Lemingtoun,Dec.rn. 1632 
E: Heddingtonn contra his Tenncnts, July 28. 


1637. 

L: Hedds's Daughter com the Helrs, 7uly 28. 1625 
7 Nodes contre Mower, June rH 1629 
: 9 contra L: wharns July 23+ 1629 
L: H«ddo contra L: Fr gn ed 18. 2630 
L: Hadds contra L: Ludqubers,March 10 & 29. 1631 
L: Heddo contra Jobnſlon, Novem. permalt, 1632 


L. Heddo contra Jobuſton, Feb. 6. 163 

L:Helcertoun con:Kedie &e Gritves Tennent, Pk. 
1628 

L: Helcrs contra Somervail, July 14 1626 


Halliburton con: L: Murthils Deblrors, Feb.pen. 1623 


Hallibartox con: Provoſt of Jedburgh, June 29+ 1626 
Halliburton contra Stuart, [uly 1. 1626 
Hallibyrtox contra Menteith, Jan. 20. 21632 
Helliburton contra Hunter, Fth: 14+ 1633 
Hallibxrtox conrra Paterſon, July 13+ 1636 
Hdliday conmra ——-_ I 4 1621 


HelkSoun contra Ratherfoord, July 16+ 1636 


rw * 


E X .H. 

Helhltnd contra Crawſurd, Feb. 146+ 164% 
Hamilton contra Sinclar, Decem, 11- 3621 
Hamilton contra Dirham, Decem. 2t- 1621 
Hamilton contra Sinclar, Zan. 19. 1622 
Heniltox contra Lo, Sinclar, Feb, 26, 1622 
Hamilton contra Roſs, Decem, 6, 1622 
Hamilton contra Cochran, Decem. 12. 1622 
Hamilton cottra Dixmwmond, March i. 1623 
Hamilton contra Shay, March 6. 1623 * 
Hamilton contra Dick, Novem. 19 & 20 1623 
Hamilton contra Livingſiout, March 23. 1624 
Hamilton contra Matheſon, Novem 25. 1624 


Hemilton contra her Haiband, Jan, 11+ 1625 
Hamilton contra Tennents of Bergenie, Merch 2.1626 
Hemilton contra Vaſſals of Bargenie, July 14+ 1626 
Hehilton contra Brown, Jan. laſt, 1628 
Hamilton Miniſter contra » June 13. 1628 
Hemilton & his Curator contra Hemilten, 7uly2, 1528 
Hemilton contra B: of Gallows): ReliR, Jaly 4- 1628 
Hamilton contra Hamilton, 7une 27+ _ 1629 
Hemilton of Blair contra his Goodfir,8:c. July 9.16 þ 


Hemiltox of Shirling contra Teanents, Jaly 15. 162 

Hamilton comra Inglis, Feb. 2. 1630 
Hemilton Miniſter contra Tweedie, Feb. 2. 1636 
Hemiltin contra Houſton, Far. 13+ 631 
Hemilton contra Dandonald, \an. 25+ 1632 


Hemilton contra July 21, 1632 
Hamilton of Sbeils contra hls Tennent, Nev. 22 1632 
Hamilton contra Hanilton, Decem. 20, 1632 
Hamilton contra Tennenrs of Milnbouſe, Jiy.ult. 1633 
Hamilton contra Elliot, Jan. 27. 1636 
Henilton contra Glendinning, March 28. 1639 
Hamilton contra Henilton, March 15. 1639 
Marqueſs of Hemilton contra Calder, rw 19- 1629 
L. H«rden and his Son contra L. Galloſbiels, Nov. 29, 


1626 
Herdie contra Meaxley, Jan. 22. 1631 
L. Heymeſtoun contra Butler, } ul 6. 1630 
Herper contra Jeffrey, Feb. 15. 1630 
Heyper contra Cockburn, Feb, 16. 1633 
Harpers contra Hamilton, Feb, 6. I6:3 
Hart contra Hart, March 18, 1630 
Hart contra Decemb. 23+ 1630 
Hart conmra Ju 8. 1634 
L. Hertwoodmires conra Turnbul, March 22+ 1634 


Haervie contra R&703 of Kjnaird, July 20+ 1626 
Heſiingtozn contra Bertilme, July 12+ 1631 
L. Hatton contra Poſieſſors of Hatton, March 15-1628 
H« contra Keith, July 25. 1623 
Hays La. Errols Children contra Keiths Feb. 3+ 1624 
Hay contra Fright, March 5. 1624 
He In Brantiſland contre —— Jaly 19, 1625 


Hey in Haddingtoun contra July 1. 1626 
Hajcontra La: Berthwich, 7as. laſt. 1627 
Hay contra Ker, March 16, 1629 


Hey of Toxrlands contra EK, Eglingtoun, Feb. 25-1640 
Hay of Toxt lands con: Achnemes, March 19 & 83.008 
x0go 


Hey contra L. Philorth, July 9. 

Hey contra K. Mariſbal, July 13. 1640 
Hey contra M*mitchel, March 4. 1631 
Hey contra L. Geight, July 11. 1634 
Hay contra B. B. in Aberdene, July 22. 1634 
Hay contra Elliot, March 29. 1639 
Hempsfield contra Maxwel, July 2. 1624 


Colonel Henderſoxs Children contra DeblonDec. z 
I 
Colonel Menderſons Ghildren con: Marry, JanÞ8. 1624 
Henderſon contra La. bil, 28. 1628 
Henderſon contra La. pane" Jay I. 1628 
Henderſon contra Relidt of Henderſon, Feb. 3 1631 


Hendrrſons cootra Sanders Miniſter, July 18 1534 
Hepburn contra Lyel, Decemb. 14, 1627 
Hepburx contra Seaton, Feb: 12. 1635 
Hepburn contra Barclay, Feb. 25. 1637 
Hepbyry contra Hepburn, Merch 14+ 1639 


Herring contra Renſay, Jav. x1: _ 
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: ri; contra Lo, promleinks, Jah 1624 
ne Glendimning, &c- —_ "ft 1623 


* Rerris and Cunninghame contra Lindſey, July ro.1628 
Reri s contra Stuart, March 3. 1629 
Herris contra Lo: Aeris, Merch 19. 1629 
Hige contra Plumber, July 15. 1629 
Hill contra Fright, Novemb. 25. 1628 
Hog contra Nivine, Jane 11- 1629 


Hope contra Miniſter of Craighet, Nev.g 8 16.1624 
Hope and Nicotſox comra Nicolſon, Novemb. 28. 1626 
Heppring le contra K. Hame, Feb. 15. 1623 
Hoppringle concraKeir f& Lo.Berthwick, Jan, 29. 1624 


Hoppringle contra Mark Kerg Jane 22, 1630 
Hrn contra Pow, February 1. 1634 
Horſeburgh contra Mcilvain, ] a. penalr, 1629 
Hovſeburgh contra Prank, Merch 18. 1630 
Hoſton concra Mexwel, July 9. 3 


1636 
Heaſton contra Houſton, Jan. 13 & 20.& Feb. 18,1631 


Heaſton contra Maxwel, Jen. 25. 1631 
L. Humby contra Hume, July 19. 1634 
Hume contra M*math, March 16, 1622 


Hume contra Creditors of Aibnen, Decemb. 26, 1623 
Hume of Befſingtoun contra Hume, Jy, 11, * 1627 
Hume contra L.Rentoun, Feb. 7. 1928 


Hume contra Tennents of Kells, Merch 22, 1628 
Hume contra Hume and Jafiice, Merch 2g, 1628 
Hume contra her Tenneats, Decemb. 15, 1629 
Hume contra Hume, Jen. 27. 1630 
Hume contra Hume, June 17. 3640 
Hume contra Stuert, [une 2+ 1630 
Hume contra Hame, Jat s. | 1630 
Hume contra L. Renton, Decemb. 23. 1630 
Hume contra Hume, Jan. 29, 1638 
Hume contra Hane, Feb: 7. 1632 
Hume Contra Bowmaber, July 10. 1632 
Hume contra Hume, July 21, 1632 
Hime contra Heme, Feb. 6. - 1633 
Hume contra two Daughters of the — 
4 1934 

Hume contra Hume, July 3. 1634 
Hume contra Riddel, March 19 & 21. 1635 
Hume contra La: Haddingtoun, Decemb. 2+ 1693s 
Hume contra Fiſh, Feb. 13, 2636 
Hume contra Hepburn, Feb. 14. 1637 
Hume contra Craw, Feb, ult. 1637 
Hume contra Hume, March 16, 1637 
. E, Hume conira La, Hume, Jan, 18, 1637 
Hunter contra Watſen, July 3. | 1623 
Hunter contra Tennents, Decemb. 16. 1629 
Hunter contra Tennents, Jen. 14+ 1630 
Hunter contra Herdie, Decemb: 10 1630 
Hunter contra Hellibyrton, Decemb. ts 2632 
Hunter contra Dich, July 29. 1634 
L. Hyntbil contra Rutherſoord, March tg. 1623 
Huntly contra Hume & L. Renton, Decemb. 13. 1628 
Hantly contra Manſon, July 8: 1642 
Ls. Hattonbel rofitta L. Moriſtoun, Merch g, 1631 
L, Huttonbel contra Craxſtonn, July 12. 1631 


Hynd contra L. wedderburs, Novemb. 24- 1632 
Tennent of Hyzdwoed contra Minltier, July 9. 16 36 
I 


Ack contra Gray, - Feb: 2+ 1632 
Jaffray conra Gray, Dicem: 5. 1626 
Mere contra Elliot, February penult, 1623 
Mr, Jedburgh contra E Hume, Feb: 15. 1628 


L. Jerriſweed contra L. Livingfionn, Feb: 23, 1632 


Inglis contra L. Capringtonn, Junt 26, 1622 
Inglis cotrra Drummond, Jax. 27, 1624 
Inglis contra Auſtaixn, March 26. 162 

Ingli: & Scot contra Funkin, July 1; 162 

Ihgelis contra Kirkwood, March 16, 1627 
Inglis contra Kirkwood, Novemb: 19, 1629 
Inglis of Murdifioun contra Texnents,Decemb: 16.1628 


Inglis contra La. Dunfermling, Feh: 17. 
Inglis contra Frezer, June 1d 1629 
Inglis conra Executors of Joby Sharp, Feb. 5s. 2631 


1629 


TN DE Xx 


K. 
Nglis contra M.cabins, July x; 
Inglis contra Bell, Jan. Jay 1 


, 


1631 


2639 
Inglis coora L. t, Jul 8, _ 7] 
Parochſoners of Inxerkeicbing contra L. Roth, Feb.1 5. 
; z6 

L. Innerweek contra wilbie, 7an. no. - 16k 
L. mm Son contra Scheaw, 7uly 9, 162g 
L. Innerweek contra Hamilton, July 29, 1634 
L. Innerweek contra Hemiltes, July 5. a63S 
Innts contra Inner, Decemb: 8. 1622 


Insts contra Leſlie, Febraary 13+ 1634 
Town of Inverneſs contra Catbbert, March 21, 1623 
Provoſt of I-verneſs contra the Town thereof, Feb: 1 as 


6 
Job contra Ker, Novemb: 26. - ; P44 
J dbuſtox contra Roriſen, Novenb: 26. 162 
Johnſton contra willianſon, March 14. 162 


Jebuſton and hls Spouſe contra Meſon, July 4. 1626 


Jobnſtox of Elſhiſbitls contra Lo. Htrris, March 20. 


6 
L. Fobuſtox contra his Tennent; Decemb: 18, 1628 
Jobufiox comra Hope, July 


1630 
Jobnſton contra Howiſon, 7an. ult, 30 
ZobuRox contra L. Jobnſton, March 7, 1633 
Joinſfton conra Irving, March 14. 1634 
Jobuſfton contra Forbes, Feb: 22+ 1639 
Jobnſton conra Loch, Jax. 24. _ n642 


Jobnflon contra Jobuſton, Feb: no. 

L. Johnſton contra E. Annandale, Dictmb: 21, 
L. Jobnfion contra Capratn Jobxfon, Feb: 25, 
Lo, Jebnfton contra K. Dncensberry, June 26, 


1642 
1630 
1632 
1634 


Lo. Jebnſtox contra Jobuſton, Decemb: 3® 16 

Lo. Jobxſton contra K. Pacenzberry, Fuly 12. _— 
Lo, [rm on» contra Fobuſton, 7uly 19. 163s 
Lo. Jobniion contra E. Nithsdaie, March 16, 16 7 
Irving contre L. Greitney & others, Fth: 22, 1623 
Irviag contra Forbes, Feb: penulr, 2623 
Irving contra Decemb.ro. 2623 
Irving contra L. Monywark, December 2t. 3626 
Irving contra Toung, March 27. 2627 
T. Irving contra Feb: 9; 1629 
Irving contra L. Elfch, June 25; 1632 
Irving contra Robertſon, Fuly 20. 1632 


Irving contra Commilſlar of Dznhel, 7unt 17. 16 

Lo. Iſles contra = F $444 
Biſhop of the 1ſtes contra hls Vailals, March 6. 1629 
Biſhop of the ſes contra $chaww & ottiers, July 26. 


ſ i636 
K Aidiſlie contra Lawder, Jan. 25. £532 

Kezr contra Lamb, Junt 24. | 1630 
Keith contra Tennenrs of Feterbead, July 14; 1628 
Keith contra Robertſon, March 29, 1626 
Keith contra Ogilvie, Fune.20, 1629 


Keith contra Herriot, Feb: 14. x6 
Keith Parſon of Strabrack +. 0 Glipbant, Merch = 


| & 7uly 22, 6 

Kyith contra Innes, June 26, yg 1634 
Keith &e. contra 11ving, December 23» 1635 
Keith contra .his Tennenc, Joly 16, 1636 
Keith contra Simpſon, March 2. 1639 
La. Kelbzrn contra Tennent thereof, July 12, 1526 
Kellg contra Mhiſon & Hunger, Feb: 13. 4628 
Kelly cotitra Winreben, fe 29» 1629 
Kennedy contra M*dowgel, Jan. 25. 3628 
Kennedy contra Grabeme, Feb. 21, 1629 
Kentowa) contra Mowat, July 25, 1638 
Ker contra Scot of Hertwoodmites, Feb. gs: 1623 


Ker contra Fonlis, {uy 24 
Ker contra Colthurd and Paterſon, Novenh: 1 9. 
Ker contra Dickson, 7an. x6. 


1623 
1623 


162 
Ker contra Hipburn, 7ant ult. 16 be 
Ker contra Ker, Julf 19. 1625. 
Key contra P57 =. 162g 
Ker contra B. B, of Zedbwgh, Jan. 162 


Kr of Ancrum contra Kol Lathiens Heirs, Feb.8, 1627. 
2 Ki 
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'r contra La .Covingtoun, March g: ' . 1627,  Lavaer contra Douglas, Nowtmb. 24: 162x 
Kr contra La. Covingioun, Merch 17% 1627, -- Lawder contra La, Phitehirh, Feb. 15. Dy # 


| 7 
Key contra Miniſter of Ancram, July 17. 1627 Mr. Lawderdalt contra the Vaſſals of the Priory of y 


Key contra Scot of Hartwoodmires, Feb. 12, 1627 Haddingtoun, March 28, 1623 


Ker contra L. Coldinknows, March 13- * n628 E. of Lawdrrdele contra L, Waterſioun,, Len. 19.1632 
Kty contra L, Limpitlaw, Feb. 14. 1639, 'L. Lawers contra Dumbars, Inly 26. 1637 
Ker contra Ker, Feb, 16. 1633 Lewmond Miniſter contra Bennet, July 13. 1636 
Key contra Knows, Zan. 29 & Feb, g. 1635 :L. Lawriſon contra Tennencs, 8&c, Jex. laft, 1629 
Ker contra Forſyth, Febradry 5. 1635}: L. Lewriften contra Sherift of Merns, March 12. 1628 
L. Kerſe conrra Reid Minifter,  Zaly $. 1626. L. Lewriſtoxx contra La. Danypece, March 25. I6z5 
L. K/rſe contra his Brother, March 23. 1629” La. Lewriſtoun- contra he: Tennents, March's, 
Lo. Kildrimmie contra =—— 7yxt 29... 16326 : 1632 
Kilgowre contra Thomſon, Fan. 24, & Feb. 16; 1628 Lawrie contra Miller, Decemb, 19, 1629 
L. Kilkerran contra Ferguſon, December 1, 1632" Lewrie contra Miller, January 14 1630 
B B Kilrimmy Contra —— Jaiz 6. 1624 Lewrie contra Ker, Tannery 29. 1530 
Lo, Ki!fth contra Lennox, Jan. 14+ 1625 Lawſox contra Kells, Ftb, 16 & 27; 1629 
Lo,K:{th contra Balfour & Abernctbie, Fan, 28.1625 Lawſon contra La; Boghal, Decemb. 6, 1628 
Kinnaird contra Teaman, Feb. 19 & 24. 1632 Lewſoy contra Reid, Decemb. 19. 1629 
Kinceid cortra Halliburton, Novemb. 18. 1624 Lewſon contra Scot, July 23+ 1633 
Da@or Kincaid contra Halliburton, July 2+ 1625 \ Lawſon contra L. Arkinlaſs, Feb. 24. 1635 


Kincaid of Par iſtoun contra Bar;of Brughtown, Jang, Leckit contra B, B. of Glaſgow, Novemb: 21, 1628 


1629 +« Leitch contra L, Balnamoon, Feb. 22, 1623 
Kincajzd contra L. Lawder, Decemb. 1. 1529 Lennox contra Tennents,&c. March 22, 1626 
Kincajd contra Aibinbead, Drcemb. 15. 16314 Frnnox contra M*morraen, Feb. 20, 1633 
King and E. of Hume coptra Cranſtoun, June 11-3623 D. of Lennox contra Weems, Jan. 20, 1629 
K. Majelly contra E. of Stratbearn, March 20-& 21.. D. of Lennox contra Fleming, Feb. 20. 1627 
1633 D. of Lennox contra Houſtoun, Jan. 29, 1628 

King contra Tailzor, March 29, 1626 Lermonth contra Alexander, Jan. 22. 1624 
King R-I1& of Herriot contra Ker, Zaly 13» 1647: Lo. Leſlie contra L, Pitcaple, March 23+ 1622 
King Contra Donglas, July 21. 1636' Lo, Leſlie contra L. Boquhen &e. Feb. 12, 1629 
E. Kinghors contra L. Inchſtzir, Feb. 26. 1622 LOs Liſlie Contra ————— Marc 4- 1630 
E. ki3nghorn contra Collace aud others, Merch 8 8culr,' Lo. Leſlie contra Grant, Feb. 12, 1642 
1626; Leſlie contra Leſlie and her Spouſe, July 4+ 1629 

E. Kinghorn contra wood, Nowemb: 25 & 28. 1626 Leſlie contra L: Ludqubern, Feb, 12: 1636 
E. Kinghorn contra L. Grange Kirkaldy, Marchige. Leſlie contre Dickſon, Feb. 10, 1642 
1629 | L- Leſmores Tenneots contra L, Dram, Jan, 26.1628 

E K#yghorn contra Strang, Feb. 4; 1630 L- Leſmore contra the Lady, 7uly 31. 1637 
E. Kinghorn contra Strang, Zuly 19: 1634: L- Leſnorjes contra Hutchiſon, Decembs LN. 1634 
L: Kincaldrum contra L, Baigilio, March 8. 16391 L- Ley conra Stuart, Decemb. 13. 1623 
Kinlorh contra Lo. Conſervator, July i. , . 162g L- Lt younger contra Blairs RellQ &c.Deg. 20.1626 
Kinloth contra Finlaſon, Jan. 8 & 13- 1629: L. Ley.contra Ber, March 13. 1627 
Excctcors of Kinnyre contra Execurors of Rat, Fares, L. Ley: younger contra Kirkwood, Marchs, 1629 
| 1623; L-Ly contra Porteous, Find 19 & 20, 1630 

Kinnyre contra L. Eefinisbtr, Jen. 15, 1633; L: Ly contra E, Leuderazle, March 20, 1532 
Kirk contra Giteriſt, Feb 19, 1629; Libertqun contra Ademſon, March 11, 1626 
Kirbbead cortra Neirn, Feb. g. 1628 Liddel contra Doftor Rob, Novem. 26, 1622 
Miniſter ofKirþ/3town contra Pardlew, 7 uly 23.1625 Lidde! contra Robs, March 26. 3624 
KirÞbw-04 contra Beiſhts, July 5. 1523 Lighton contra L. Kinnaber, t 6. 23. 1637 
h ir þwo0d contra Ferguſon, Zuly 19. 1639 Lighton contra Mairhead, July 11. 1632 
Kirkwood contra Ferguſon, Decems. 14: 1633 Lillie contra L. Innerleith, March 4 1636 
L. Kirbonnel contra L. Barnberroch; Feb,2. 162% L+Linpitlaw conra Aikinbead, Nowemb: 11. 1630 
Knox contra Brown, July 16. 1625 Lindſey contra L. Balgonie, June Ig, 1627 
Knox contra Knox, Decemb. 20, 14633 Linaſgy contra Miniſter of Brichen, June 26. 1627 
Lo \, Lindſeys Reli& cantra Eleis &c.March 21. 1628 

Lechop contra. L. Cleghorns Tennents, Feb, laft, Lindſey contra Gray, July 24, 1629 

I, 1628 Lindjay contra L. Lewriſtoun, July 24+ 1629 
L. Le«chop Donratar to the B, of Galloways Liferent, Lindſay contra Town of Edinbargh, March 10,1639 
J«y 8. 1634 Lindſay contra-Nishet, Feb. 2. 1632 

L. Leg contra Parochloners of Lintoun,Dec.i2. 1621 Lindſay cortra Denniſionn,. Feb. 9 . 1633 
L. Lag contra'B4ilyit of Hellywood, July 24 1622 Lindſay contta Fairſoxl, Nevemb, 26, 1633 
L. Lag contra his Tennents, Novz 18, 19 & 20.1624 Lindſay contra Scots, December - 3. 1634 
Lamb contra Tweedie, Feb. 22. 1623 T.of Linlithgow cantra Fleſbers in Edinburgh, Nov. 15 
Lamb contra Atath, Match ti, 1624 : 1621 
Lamb contra Blaickburn, March 19. 1628 E: Linlithgow contra Sharp &c. Merch 47 1623 
L. Lamingtoun contra Baillie, Decemb. 17. 1629 E. Linlithgew contra Henderſon, Jaly 12. 1625 
La. Lamingioun contra the Lilrd, Feb. 14. 1628 K. Linlithgow contra Mengies of Culttraws, Feb, 13, 
L. Laningtoun contra Foulis, Feb. 14. 1632 1627 
B. B. of Lene& contra Brg, Decemb. 14+ 1637 Livingſtoun contra Galiows, July 14 1621 
Lends contra Dick, July 9+ 1630 Reli& and Bains of the Mlaifter of Livingftoun, 


Langnetwtouns Tennents contra Jamiſon,Dec. 6. 1626 Decemb. 17. 1623 


L. Longtoun contra Baillies of Duns, Feb. 12. 1524 Livingſtoun contra L: of Beſs, Novemb. penult. 1628 
L. Langhew contra Murr, Tely-4. 1629 Loch contra Dick, July 25. 1638 


Lew contra L. Balgonit, M&th 3. 1626 L. Lochinver comra Lindſey, Nerch 24 & 28.1632 
Lewatr comra Aithin, Decemb.. 7. 16279 L. Lochinver contra Grabeme, Decemb. 14. 1633 
Lewder coptra' Dokglas, 1anhary 29. 1629 L, Lochmebony contra Rollock , March 11. 1630 
Lawaer conra Colmrſtit, Novtmb. 27. 1639 L. Lychtoxr contra Ftb, 27, 1520 


Locke 
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L. 
bart contra Lockbart of Bey, July 25, 


Lockbert of Bar contra his Teanears, March 25. 1628 
Lockhart contra Tennent of Bothwel, Feb:26, 1630 


Lockbert comra Simpſon, Feb: ule. 1637 
Lockie contra Cunninghame, Novemb: 20, 1627 
Logon contra L: Kindlechmont, Novemb: 21, 1623 
Logan contra Hunter, Decemb: 4. 1628 
Lngan contra L. Luſs, March 8, 1632 
Lookup contra Downie, Feb: 7. 1632 
Lo. Lon contra L: Penbols, March 3. 16,40 
E: Lothien contra Sir Jobn Ker,8c. Jan: 18, 1623 


Lo: Lowdoxn contra Parochioners &c. Feb: 22. 1628 
Lo: Lowdoun contra L: Capringtoun, Dec. 17; 1631 
Lo. Lovit contra L: Philorth, July 25. 1626 
Lo: Levit contra Sheriff of Nairn, Merch 26, 1628 
Lowtfut contra Jobuſtoun, Feb: 4. 1642 
L: Lxdqubeirn contra L: Haddo,March ro & 28.1632 
L: Lugtoun contra Somervail of Dram, July 18, 1628 


L: Lugtoxn contra Edmiſtioun, Decemb: 11. 1632 
L: Lugtoun contra Diſhingtoun, July 29. 1634 
Lundie contra Gowrlay, Jen. 16. 1627 
Lundie contra Lundie, Novemb: 20, 1629 
Lyle contra Hepburn, Decemb: 2. 1628 
Lyming contra Wwalbtrs, July 17. 1627 
Lyon contra Scot, Feb: 25. 1623 
Lyon contra B: B: of Forfar, June'28, 1632 
Lyon contra Stuart, March 20, 1633 


Ms 
eCulloch contra L: Martine, July 22 & 27, 1626 
Mc*calloch contra Marſhal & Reid, June 19.1628 
Adoxgal contra Prior of Ardchation, Fan: 10, 1623 


M*doxga!l contra Aithin, July 8. 1623 
Mcduff contra M*culloch, Feb: 9. 1627 
M*duff contra Executors of M*dff, July 6s. 1637 
Micd»ff & Fleming contra Robertſon, Feb: 19. 1639 
M<ghze contra Livingſioun, March 13. 16297 
Mcgil contra Edmiſtoun, March 5. 1628 
Mala contra Tennents, Jen: 30, 1627 
M*þels contra Watſon, Jer. 19. 1636 
pA a contra L: Shelmoriie, July 10, 1623 
Ebay contra Menties, March 14. 1635 
M*benzie concra Town of Elgin, March 23, 1624 
Mckenzie contra hls Parochloners, July 4. 1627 
M*<brnzie & Moncriefcontra Roſs, March tr. 1637 
M*þie contra Dumbar, Decemb. 9. 1628 
M*bor#noch contra Sm, July ulr. 1632 
M*math contra Nisbet,Decemb: 14. 1621 
M*math contra Power, Jn: 10s 1624 
M*math &c, contra Lo. Ochiltrie 8ece Jant21, 1624 
M*micheel contra M*whberg, Jen: 13. 1624 


1626 
1629 


M*michael contra Ls Capringtoun, Decemb. 14+ 
M*millaa contra Gordon of Troquben, June 23. 


M'morren contra Black, Jen: 23: 1624 
M*pbaderick contra N*lachlan, July 15- 1626 
La: Mender/toun contra L: Rentoun, March2t. 1637 
Martine contra Birſs, July penulr, 1628 
Martine contra Robertſon, Jen. 22. 1629 
Martine contra Livingfioxn, Decemb: 12+ 1632 
E: Mar contra Lo: Elphingſtoun, June 23+ 1623 
E: Mar contra Lo: Kildrimmic, Febi 12. 1624 
E: Mar contra his Vaſſals, Jen: rt. 1628 
E: Mer contra his Vaſſals, Jane £9. 1628 
Marſhel contra Blair, March 12, 1622 
Mer(bal contra Mer(bel & Tail, Jan: 9, 1623 
Merſba! centta Marſhal, Novemb. 13. 1623 
Marſhal contra Chalmers, Novemb: 16. 1626 
Marſhels Creditors contra Byres, Feb: 16. 1628 
Marſha! contra L: Drumbilbo, March 12. 1629 
E: Meriſhal contra his Brother, July 29, 1623 


E: Mariſhel con, Miniſter of Peterhead, July 19. 1629 


E: Mariſbe! contra his Tennenrs, Jez. 18, 1633 
Matheſon contra —— March 28, 1629 
Matthew contra Sibbeld, Decemb: 19. 1626 
Mawer contra Hedden, fan: laft, 1629 
Mauld contra L: Mathers, Feb: 28, 1628 
Maxwei-contra Lz wiſtrew, July 19, 1623 


INDE % 


1626 


M. 


Maxwel contra Mebrair, Febs 19. 


Maxwel contra Novemb: 29, 


bn 


9 


Maxwel of Pollock contra Maexwel, Fth: 27, em 


16 
1624 


Max wel of Hills contra Lo.Drumlenrig, Jane 23.1626 


Maxwet! contra L. Innerweeh, Feb: », 
Maxwel contra L: Portrach, March 21 & 26, 
Mexwel contra L: Livingſtoun, July 3, 
Max wel contra L: Mints, Decemb: 6, 

Max wel contra Fairlie, July 9. 

Mexwel contra Rodger, Feb: 25. 

Maxwetl of Hills conira Tennents, March 3, 
Maxwel contra Lo: Herreis, March 24. 
Maxwel contra L: Earlfieun, July 26. 
Mazxwel contra La: Stenly, March 28, 
Mazwel contra E: Nithſaale,Decemb, 19, 
Mazwel contra L: Eariftoun, Feb: 26, 
Maxwel contra Lo: Herreis, March g. 
Maxwel contra Marrey & wright, March 21, 
Mazwel contra Herſbanes, July 23. 

Maxwel contra Wright, Decemb: 16, 
Maxwel contra Maxwel, June 28. 


1628 
1628 
1528 
1628 
1629 
1530 
1530 
1630 


La: Maxwel contra her Tennencs,Jaly 10 & 15. 1628 


La: Max wel contra her Tennents, March 18. 
La: Mexwel contra her Tennents, July 28, 
L: Medbop contra Hepburyns, Feb: 24. 

Menzies contra L: Carſhogle, Decemb: 20, 
Donatar of Meldruns Eſcheat Jan: 23, 

EK: Melroſs contra L: Baſs, Novemb: 25. 

E: Melroſs contra Ker, Nowemb: 25. 

B: B: of Melroſs contra Darling, Feb: 13, 
Melvil contra Drammond, July 3. 

Melvil contra Lo: Melvil, March 2. 
Meſſengers contra Lo: Lyon, July 26. 
Methvin contra an appearand Heir, Jen: 18, 
Middlebargh ſtrangers, 

Miley contra Nisbet, Jan: ult, 
Mizimes contra Ramſay, Novemb: 2 $, 
Mitchel contra Barclay, July 25, 
Mitchelſon contra Lew, July 2. 
Mitchelſon contra Law, July 26; 
Mitche/Jon contra Monbray, Jan: 20. 

L, _ contra Lo. Teſter, Feb: 15. 
Moncrief contra L: Balnagown, July 11. 
Moncrief contra L: Belnegown, July 21. 
Moncrief contra L: Balnegown, Jan: 
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Monro contra DoRor Kincaid, March 8. 
Moxo contra Scots Executors, July 6, 

E: Monteeth contra 
Monteetb contra L: Weſtnisber, Feb: 11. 
Montgomrie contra L: Ferguſbil, Novemb: 9, 
E: Montroſe contra Scot, March 13, 

L: Monymusb contra Forbes, Decemb: 18, 

L: Monymazk contra Gairden, july 16; 

L: Monymush contra L: Pittarrow, Feb: 21. 

L: Monymusk contra L: Leſlie, July 4. 
Monzypennie contra Tennents, March 9. 
Moris contra Jobnflon, March 7. 

Moris contra febnfin July 21, 

L: Moriſtoux contra L: Frendrexght, July 12. 


Decemb. 6& 8, 


1620 


Merch 29 & penult, 1630 


1642 
1632 
1639 
162 

eas 
1628 
1625S 
1624 
1629 
1629 
1628 


L: Moriſtoun con. Texxents of Ea(tnisber, Feb: 19,1631" 


L: Moriſtozn contra Tennents, Nevemb: 28, 
Mortzmer contre Scrimaonr, Feb: 91 
E: Morton contra Hamilton, July 28. 
E: Mortoun contra Feuers of Muchert, July 15, 
Mortoun contra Scot of Harden, July 6. 
Moſmen contra Lockbart, Feb. 10 & 14. 
Moſmen contra E: corn, July 22. 
Moſmen contra Tennenrs, Feb: 12. 
Mownat contra Mowat, Drcemb: 18: 
Mowat contra Mowet, faly x. 
Moweat coptra M*lellen, July 6. 
Moweat contra Lawder, Jalys. 
Moweat contra B: B: of Stirling, Jane 12: 
Mowat's Relict contra Gray, Novembs 28. 
Mowat & Dagers contra Toxng, Febt 5. 

C 


1635 
1622 » 


162g 
1632 
1625 
1635S 
1635 
1642 
1623 
1624 
1625 
1538 
1630 
1635 
1636 
Mow, 


10 N, 


Moewat & Keith contra L: 
L. Machbal contra Tennent, July 13+ 

L: Muchbal contra Stuart, Novemb: 22. 

L: Machbal comra Innes, Feb: 8. 

Madie contra Lighten & T; Montroſe, Nev: 13+ 
Mag contra Campbel, Jani 23. 

Mair contra Ahannay & E: Gallows), July 3. 
Mw#r contra L; Rowallen, Feb: 27. 

Mair & Thomſon contra Kincaid &c; March 8, 
Muir contra Crewfurd, March 11. 

Muir contra his Tennents, Feb: laſt, 

Mazr contra Mair, Feb: 6. 

Mair contra Fleming, Decem: 3, 

. Muir contra Muir, Feb: 11: 

Muir contra Calder, Feb: 22. 

Muirhead con:Muirbeads Creditors, March 94 
Mungdl contra Steel, Feb. 18. 

L: Murdifioun contra Baillit, June 21, 
Mwr14) contra Scot of Harden, March, 23. 
Murray contra Durhame, Novemb: laſt, 
Murray contra Scot, Zane 21. 


Marra) con:Iotcomettors withTelnds, March 21;:1628 


MwT4y con: Lo: Teſter, March 3. 
Mwurr4) con: L: Inchmertine, Jaze 25. 
Murray con Roſs, Faly 16. 

Murray con: Miles, March 3. 

Murrey con: Mibexgity March 20, 
Mu774) con: March 23, 
Murray con: Cochran, Novemb: 16. 
Murray con: Lo: Teſter, Feb: 12 & 22, 
Murray con: Lo: Teſter, March 29. 
Murray con: Olipbent, Feb: 1. 

Murray con; Lo: Blantire, March $. 
Murray con. Sincler, Feb: 10. 
Murray con; L: Lewmond, June penulr, 
Murray con: Merchinſtoun, Feb: 2, 

E: Murray con: Damber, July 21. 
Majbet con: Dog, Feb; _ 


Airn con: Nepery, July 19- 

Neirs con: Beſwel, July 24- 
Napey con: Rollech, July 27 
Naſmith con: Neſmith, Novemb: 11, 
Naſmith con: Hunt, ax: laſt. 
Neſmith con: Naſmith, March 18. 
Neſmith con: Mentjts, Fuly 2. 
Neſmith con: Ne[mith, July 18+ 
Neilſon con: Sheriff of Gallows), Junt 29+ 
L: New-werk con; his Son, June 26. 
L. Newliſtoun con: Inglis, July 19. 
Nicsl con: Hume, March 6, 
Nicolſox con: Baillie, July penal; 
Nicolſon b& Lile con: Lile, June 15+ 
Nicolſon con: Burnets, July 9+ 
Nisbet con: Short, July 15+ 
Nisbets Balrns contra #hitlaw, Zuly x 
Nisbets Bairns contra thelr Mother, uly 26. 
Nisbet con: Hume, Merch 25. 
Nisbet con: Nisbet, Jan: 13. 
Nisbet con: La: Abtrcorn, June 19. 
Nisbet con; EK: Caſſsls, July 6. 
Nisbet con: Newlands, Dectmb: 10, 
. Nisbet con: Williamſon, 7unt 22: 
E: Nithiſdale con; Irwing, Nevenb: 29, 
E: Nithisdale con: —— Faly 25. 
E: Nithisdale con: L: wir ew, Feb; laſt, 
La:Nithisdale con: Pollock Ec. March 224 
Noble con: his pupils Mother, July 14. 
Norbat Engliſhman con; Hume, Fuly 29. 
Norbat Engliſhman con: wm M4cþ 10: 


0, 

Ochiltree con: Miller, March 22. 

. La: Ogilvie con: Los Ogilvie, Fax: 20. 
Ogilvie con: Lo: Ogilvie, Decemb. 1 5 & 23+ 
Ogilvie COR: mn Decemb: 15: 

Ogrie con: Murray, Feb: 3. 


*; 
ww 3 


Oliphant con: Oliphant, July 15. 2626. 
1621 Oliphant con: L: Monorgen, Decemb: 5. 1628 
1621 Oliphant con; Finnie, Feb: 10, 1629 
1622 Oliphant con. Peebles. Decemb: 4. 1629 
1634 Oliphant con: K: Mariſhal, March 23, 1630 
1635 Oliphant con: K: Mariſhal, Novemb, 26 1631 
1624 Olipbant & Ochterlonie con. Tennens, Feb:19, 1633 
1627 Creditors of Oliphant, July 12. 1634 
24628 Oliphant con: Tennents, Zan: 19. 1636 
1623 Oliphant con: Olipbent, Feb: 24. 1636 
1629 Or contra #atſon, Feb: 15. 1634 
1630 Ord contra Duffs, Feb: 15» 1630 
634 P. 
1635 PW con: L: ol met, Feb: penulr, 1623 
1637 P aipe con: Krith, Mark 27. 1624 
1623 Paterſon con. Hepe, Jan. 30, 1622 
1637 Paterſon contra Executors of Paterſon, March 18.1626 
1625 Paterſon con: Robertſon, March 7: 1627 
1622 Patterſon con: Howart, Novemb: 27. 1629 
1622 Paterſon con; _—_— Altzandtr, Dtcemb: 15; 1629 
1626 Patterſon contra B: B: of Stirling, Decem: 3» 1635 
Paterſon con: Marrey, March penult, 1637 
i629 Paton contra Stuart, Decem: 4 & 5. 1623 
1629 Paton contra Cadde!, Feb: 15. 1627 
1629 Peacock contra Peacocks, 7uly 18, 1628 
1630 Peebles Exec: con; Town of Perth, Decem: 23, 1626 
1630 Peebles contra Knight, June 18, 1629 
1630 Pethles con: Lo: Koſs, Jan: 23. 1630 
1630 Peebles contra Scot, June 10, 1631 
163z Townof Peebles con: Scot, &c. March 7. 1627 
163r Philip contra L: Roſyth, Feb: laſt, 1628 
1634 P3lmuire contra Gagit, Feb: 24. 1637 
1624 L: Pinkill coptra Kenntdy, March 8, 1639 
1635 L: Paiferrin con: the La: bis Mother, 7ant 19. 1629 
16379 L: Pitmedden & Lo: Elph: con; Smith, July 9. 16297 
1642 Lo: Pirſligo con: L: Mackbal, Fan: 26, 1622 
1630 Lo: Pitſligocon: Davidſon, July 23+ 1630 
1639 Pollocks con:Muir & Semple, Feb: 24, 1629 
Pollocks con; Fairhoim, July 13, 1632 * 
1626 Pool contra Moriſon, Decem: 2, 1628 
1629  L: Poiwart con: Junt 29. 1642 
163z Porttoxs contra Elliot of Stobs, Fuly 2, 1625 
1624 Porteous cor: Veitch & Hay, Decem: 9. 1627 
1628 © Porteoxs Contra Lo: Herrezs, Decemb. 11; 1632 
1628 Porter contra Baillie, Novemb. 28, 1628 
1628 Porter contra Baillie, Decemb. 4; 1628 
1629 Porter contra Law, Jan: 29, 1631 
1623 Porterfield contra Cuntinghant, 7unt 18. 1629 
1628 Preſtoxn contra Miniſter at Decemb. 20. 1622 
1629 Preſtozn contra Execators of Paterſon, July 8. 1634 
1628 L:Prefloungrange con:E.Lothiens Heirs, Fuly 22.1626 
1623 L:Preſtoungrange & Dich con:Hemilton, Nov.8., 1626 
1629 Pridecontra Thomſon, March 20, 1630 
1639 Pringle contra Ker & E. Hume, June 23+ 1625 
1624 Pringle contra Key of Lintoun, Fth. 7+ 1628 
1625 Purves contra Smith, June 13, 1628 
1625 Purves coora Purves, June 18. 1628 
1628 Purveence contra L. Craigie, July 2: 1629 
1629 Phyronnon con. Executors of Ramſey, Fth. r4, 1627 
- 30 E:Durensberry eon:L:Calderwoed, Fuly 20, 1636 
1630 R. 
1639 Achelet contra Lewdtr, July 4. 1628 
1642 Recbelet contra Lawder, July laſt, 1628 
162x Rat contra Douglas, Nov: 19. 1628 
1623 Rateof Helgreen contra Feb. 24. 1635 
1628 Raith con: L: Buckie, March 19 & 22, 2628 
1627 Lrt Remorney contra Law, July 21, 1636 
1627 Remſe contra K: Rothes, March 23, 1622 
1624 Remſay contra Mhitſen, March 5, X 1624 
1627 Ramſey contra Hey, Novemb: 19, 1624 
Ramſay contra her Curators, Novemb. 25, 2624 
1634 Ramſay of Edingioun contra Hume, Nov. 27. 1629 
1629 Ramſay contra L: Canbeath, Decemb, 1. 1630 
1630 Remſey contra Conbeath, Decemb. xg. 1630 
1638 Ramſey contra Peir, Junt 15, 1631 
1631 Remſe) contra Pyranon & Edger, July 12. 1632 
Lo: 


I N D E: X; P, 
wbays, Feb: 10. 1642 


UMI 


R, 


Lo: Rtmſay contra E: Lothian, July 25. 


I NDE X' 


1623 


L; Randifoord con: his Tennenrs, Feb, penult, 1623 


Rankin contra Williamſon, Feb. 14; 


1633 


L: Kaploch con: Tenneors of Letbew, July 2, 1625 


Ketrae contra Grabaemt, Feb. 14. 

Katree contra Pedderburn, Marchulr, 
Kedich contra Mexwels, Jan: lt, 
Kedick conra Daibatit, March 6, 

Reid contra Brown, Decem. 5. 

Ke:d contra Gibſon, March 17» 

L: Rentoun contra La: Rentoun, Jan; 24. 
La; Kentoun contre her Sor, July 7. 

L: Rentoun cofitra L: Wedderburn, July 7. 
L: Renxtoun contra L:; Blackader, March 19. 
L: Rentoun contra La: Aiton, June 25. 

L: Rentown contra L: wedderburn, Jan: laſt, 
L: Rentoxn contra L: Wedderbury, Inly 22. 
L: Kentoun contra Li Lembertoun, Dec -20, 
Richardſon contra Hay, )uly 8. 
Richardſon contra Mexwel, June 18. 
Richardſon contra Sinclar, July penulr, 
Richie contra Paterſon, Feb:23. & March 4. 
Kiadoch contra Younger, March 9. 

Rig contra M*hengie, Novem, 28. 

Rob contra French, Feb. 25. 

Robertſon contra Fleming, Feb. 1, 
Robertjon contra Zameſon, Decemb. 2. 
Robertſon contre Dalmabsy, June 29. 
Robertſon contra Seton, Jan; 19, 
Robertſon contra Brown, July 11. 

Kobiſon contra her Debitors, Feb. 16. 
Robiſon contra #hite, Decemb. 3. 

Kollock contra Corſbies, Nov: 20, & Dt6. 5. 
Relloth contra Marray, March 26, 
Konald contra Strang, Jan: 22, 

Koſs contra Fleming, Jan: 20. 

Koſs contra Blair, Jax: laft, 

Koſs contra Roſs, Feb. 13. 

Koſs contra Kells, Feb. 29 

Roſs contra Butler, Jan: 13+ 

Koſs contra B: B: of Inverneſs, Jane 25. 
Roſs Contra ———— )&n; 26, 

Roſs contra Hume, Jan. 27+ 

Roſs contra Elzot, Feb. 17. 

Roſs contra T. of Perth, July 2. 

Roſs contra Dich, Decemb. 12, 

Roſs con'ra Dich, Feb. 3 & 6. 

Roſs con' ra Robertſon, June 25+ 

L. Roſtin concra L, Haltoun, Jun 15, 

L. &+ſlin contra his Teonents, Jn. 19+ 
L: K:jyth contra wood, Merch 23. 

La. Rotbemay conra Ogilvie, July 20. 

E; Rotbes con: Gordon & Cuſhney, Dec. 10, 
E: Rothes contra L: Grant, Decemb. 13+ 
E: Rothes contra Belfour, March 8, 

E: Rotbes contra wardlaw, Jen: peoult, 
E: Rothes concra Leſlie, December 9. 

L. Rowallen contra Mair, July 25, 


L. Rowallan contra Reli of Boyd, Feb, 13: 


L. Rowellex con: Boyd, July 2 & 9. 
Rowen contra Schew, July 12. 
Rowan contra Pardlaw, Decemb. 12. 
Rowan contra Colvil, July 21. 

Rough contra Ker, Jen. 22, & Feb, 11. 


E. Roxburgb contra L. Lengtoun &c. Jan. 25» 


1623 


1624 
1632 
1632 
1628 
1636 
1629 
1629 
1632 
1633 
1634 


1635 * 


1635 
1638 
1624 
1634 
1635S 
1630 
1639 
1623 
1637 
1622 
1628 
1629 
1637 
1637 
1628 
1635 
1629 
1629 
1625 
1627 
1627 
1629 
16297 
1629 
1629 
1630 
1630 
1630 
1530 
1634 
1535 
1642 
1622 
16297 
1631 
1633 
1622 
1626 
1627 
1629 
1635 
1626 
1630 
1630 
1627 
1635 
1538 
1631 
1628 


E. Roxburgh & Colmſlie conra — Merch 12. 1629 


Racheed contra Executors 8c. Decemb. 5. 
Rule contra Lz Aiton, J41. 11, 
Rule contra L. Aiton, june 13, 


1623 
1628 
1628 


Rule contra L; Aiton & his Teanents, Jaly 26. 1628 


Rule contra L. Billie, July 24- 

Rule contre Hume, Junt 19. 

Rule contra =——— Feb. 22. 

Raſfel contra L. Kerſe, July 26. 

Ruſſel contra Paterſon, March 15 & 25+ 
Ruſie! contra Dich, March 24. 


1632 
1635 
1639 
1626 
1629 


1632 - 


e 
- 
o 
S, 


Rutherſoord contra Helcrs, Nowembb 2067 


Lt. 
TTi 


4 £ 1630. ; 


Rutberſoord &c, con. their Creditary Feb, 26.1633 » 


Ruthvens conra Neſmith, Jens 18 '!+ 


41 
La. Rathven & Roſs contra Nefwith, \Feb. 23. 


Rynd contra K. Dumſermling, March 22. 


Almond cotira Lindſay, July. rg, 
Salmond contra Orr, July 22: +... 
S«/mond contra Orr, Jas. 13. ,n 
L: Saltcoa!s conrrs Brown, Feb: 14+ 
Samuel contra Samuel, Feb, 13. / 
Sandilands contra Robertſon, Feb, 7: 
Scarlet contra Paterſon, Feb: 29, , 5" 
Scarlet contra Paterſon, Decemb. 94 
Scarlet contra Patrrſon, 7an. 29: > ; + 
Scheaw contra Auchinlech, Feb: 5. 
Schaw contra Maxwel, Novemb, 28, -- 
Schaw contra Gray, Jan. 9. 
Scbaw contra Beljesr, Decem. 5, 
Schaw contra Kiwoſs, March 10s 
Schaw contra L: Dunipace, June laſt, 
Schaw contra D: of Lexzox, July-10, 
Schew contra her Son in Law, Decemb: 12. 
Sclaiter contra Roſs, Nowemd. 22, 
Scot contra Livingſtoun, Decemb: g. 
Scot Advocat contra Suitie, July 28. 


Scot of Bonningtoun contra Scot, Decemb: 20. 


Scot contra Cockburn, March 6. 
Scot contra Banks, March 4. 
Scot contra Tenncnrs of Whitſled, March g, 


16528 


Scot contra Creditors of D;ſhingtoxn,Merch 21.1629 


Scot contra Lo: Drumlanrig, July 3+ 
Scot contra Twnbsl, Fan. 24. 

Scot contra Deens, July 16, 

Scot contra Kae, Decemb. x, 

Scot contra Feuers of K. Barns, Jen, 29, 
Scot contra Scot, July 2. 

Scot contra Jaly 24. 

Scot contra Dickſon, March 19, 

Scot contra Brown, Jex. 29: 

Scot contra Lindſay, July 22+ 

Scot contra Eliot of Stobs, March xx; 
Scot contra Scot, March 28. 

Scot contra Drummond, June 16, 

$:ot contra Hart, ]an. 24. 

L: Scotftarbet contra Boſwel, March 6, 
Sconge! contra Binnie &c. Jen, laſt, 
Scongals contra Binxie &c, Feb. x, 
Scramatonr contra Lawſon, Fan. 22, 
Scrimxzoxr contra L. Denmiln, June 24. 


1628 


1629 
1630 


Seaton & Eltzs con:Creditors of Acbeſon, Det. 11,1622 


Seaton of Meldrum Supplicant, Novem: 16, 
Seaton contra Seaton of Schelin, Jan. 18, 
Sexton contra Hume, March 26, 

Sextox Contra Hepburn, Fen. 15, 

Seaton contra Clerk, Decemb. 12, 

Lo. Semple contra Blair of Halvie,Fth, 16, 


Semple contra M*niſh & Dobie, March 19 & 24» 


Semple &c. contra Brown, Feb. 15, 

Service contra Chalmers, Feb. 23, 

Shanks contra Eiſtons, Jer. 15. 

Sharp contra Sharp, Jon. 14. 

Sibbeld contra wallace, Feb. 17: 

L. Szlvertounbil contra his Facher, Jax. 18; 

L. S:{vertoynbil contra his Sifters, June 29, 

Simpſon contra L. Belgonie, Feb, 16. 

Simpſon contra Boſwel, Feb, g. 

Simpſon contra White, March 20, 

Sinclar contra Sinclar, Feb. 13. 

Sanclay contra Bruce, June 23, 

Sinclar contra Murray, July 16, 

Skeen & Forhts con L: Blyth, July 16, 

Skeen contra -Betſon, )an. 17. 

Sheen contra July 15. 

Slewmen contra #ardlaw, July 24. 

L, Smegon conra Spicrs hoes Novenb: 29. 
2 


S, 
L.-$Miton con:Vaſſils of Dunſermiing March1s, 1631 
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L.Smeton contra L. Innerweek, Fuly 19. 
L#:Smeton contra the L. Smeton, Jan. 29. 
$nith contra wood, Decemb. 20. 

$*h contra Elleis, - Feb. 1. 

Snith contra B: B: of Flgin, March 27. 
Shi#th contra Andeyſons Relic, Jane penule, 
Smirh contra a Cautioner, 7uly 8. 
$#ith contra Gray, al) 14+ 

mith con: B:B: of Nortbberwick, 7uly 25; 
Smith contra Gray, Novem. 23. 

St#ftb contra Gray, Decemb: 8. 

Smith contra Miltr, March 8. 

Smith concra Hepburn, March 2. 

Simtrvail contra Creditors, Zane 25; 
Siiifrvail contra L: Edmiſtoun, March 22. 
Somervail contra Balcrow, 7uly 7. 
Somervail contra Stirling, Feb. 2. 
Somerveil contra Herdots March 13. 


IND EX 


1637 
1639 
1621 
1622 
1623 
16 24 
1626 
14626 
1626 
1530 
1530 
1534 
1537 
1624 
1626 
1626 
16297 
1628 


Soumervail of Drum contra Somerveil, March 11.1630 


Somtruail contra Gordon, June 19. 
$o#trmvail contra Somervail, March 23. 

Syuter contra Decemb, 9. 

Sauter contra Cramond, Decem: 5. 

L. Spot conwa Kellje, 7aly 22. 

Stalker contra'Nemo, July 8. 

La. Stenybil contra her $on, July penule, 

La: Stenypath con:her Sons Relidt,fec. Zuly 27. 
Stark contra Thom, Merch 20. 

Sterk contra Lt Airth, Decem. 18. 

Lz Steel concra Feb. 23+ 

Stuart contra L. #eſtnisbet, Jen: 30. 

Stuart contra Lo: Gray, Jan: 29+ 

Stxayt contra Scot, March 25. 

Stuart contra Fleming, July 24 & 29. 

Stuart contra Hune, Feb: 21 

Stuart contra Merch 6. 
Donarar of Stuerts Eſch; con: Ten: July 24+ 
Staert contra Mayne & Smith, Jan 15. 

Stuart of Burey contra Brace, Feb. 4- 

Stxert contra E: Hume, Sec. July 12+ 

Stzert contra Et Hume, July 14+ 

Stz&rt contra Achanne, July 22+ 

Stxart contra ſeverals in Glaſgow, July 25+ 
Stuart contra Commiſſar of Dunkel,Decemb:19, 
Stuart contra Feuars of Coldingbame, 741. 25+ 
A uart COmTra Eoſdem, Feb. T7 


1630 
2631 
1628 
1635 
1631 
1625 
1625 
1624 
1630 
1630 
1622 
1622 
16 23 
1623 
1623 
1624 
1624 
1624 
1625 
1625 
1626 
1626 
1626 
16 26 
1626 
1627 
1629 


Don. to Stzarts Liferent con: a Debltor; Feb. 10. 1627 


Stuart contra Fleming, March 9. 


1627 


Stuart of Coldingheme con:L:wedderburn, Jane 29.16 27 
Stxart contra Tenn, of Coldinghamt, Jan. 30. 1628 


Stze7t contra Wilſon, Feb. 11. 
Stxart con: Sheriff Clerk of Banff, Jan; 19+ 
Stxert contra La: Samelſioun, March 103 
Stuart contra Lundie, Dectmber 7. 
Stuart contra Bannerman, Feb. 16. 
Styart contra Henderſon, March 8. 
Stuart contra Ged, Novem. 16. 
Stxart contra Stzart, March 17» 
Stzart contra Stuart, Decem: Is | 
Stxert con: Com: of St. Andrews, Decem. 15: 
Stxart contra Gordon, March 6. 
$'%art contra Stzart , March 23» 
S!evin contra Goven, Ftb. 14. 
Stevins Rell& contra Banks 8c. Feb, 2% 
Stevin contra Paterſon, Feb. 14: 
$tevinſon con: Stevinſon, March 4 & 6, 
Stevinſon con:L.Craigmiller, Fan: 23, and 27» 
Stevinſon contra L. Craigmiller, Feb. 3, 
Stevinſon contra Job, July 25. 
Stevinſon contra Lew, Jax. ulr. 
T.Stirling contra L-terthil fee, June 24. 
Stirling contra La. Aulber, June 15+ 
Stirling contra Panter, March 8. 
- Stirling con; Panter, Jen. peoule.! 
Stirling Weayers con; unſteemen,March 21, 


1629 
21630 
1631 
1632 
1633 
1636 
1636 
1637 
1638 
1638 
1639 
1639 
1622 
1628 
1629 
1623 
1624 
1624 
1629 
1633 
1625 
1626 
1627 
1629 
1628 


T. 


Stirling con: Panter & Ogilvie, 7aly 25, 
Stirling con: Mffederich, Novemb: 26. 
Stirling contra Tennents, Decem 15. 
Stirling contra Hamilton, March 9. 
Stirling contra Cunninghame, Jan. 25, 


2 
Pro, of Stirling contra Livingſtoun, Novemb. 20.1638 


Stoddert contra Cockleſerrie, July 13. 
V.Stormonth contra his Vaſſals, Zane 23; 
V. Stormonth contra Cheap's man, Decem. x; 
V. Stormonth contra Hunter, June 10. 
Strachan contra Scot, Janes & 15, 
Strairlie contra Lindſey, Decem. 16: 
Straton contra Lo, Belmerinoch, July 21. 
Straton contra his Mother, July 3+ 
Straton contra L: Chirnfide, Jan. 27. 
Swinton comra Miniſters Rel1&@, Jun? 16, 
L. Swinton contra L:weſtuisbet,Feb. 26. 
Symmor contra L. Balgille, Fuly 3. 

T 


== contra Wilſon, Fuly 16. 
Teilzifer contra Drummond, June 11. 
L: Tayrbet contra Cunninghame, July 2. 
Temple contra L: Whittingbame, Jan. 20, 
Tennent contra Tennents, July 28. 

Tennent contra Fathie, July 4- 

K. Theſaxrer contra Monteith, July 29. 
Thomſon contra L: Martbil &c, Decem. 13s 
Thomſon contra Edgar, July 8. 

Thomſon contra Law, Feb. 17. 

Thomſon contra Heriot, Jan: 19. 

Thomſon contra Merftoun, Feb. 197 

Thomſon contra Merhland, Jan: 15, 

Thomſon contra Rig, Novemb: 26. 

L. Thorntoun contra Keith, Jan. 10; 

Sheriff of Teviotdale con. Gladſtanes, Fth: 12. 
Lo. Tertborril con: E: Duttnsberry, March 26. 
L. Touch contra K. Hume, March g'& 17. 

L. Toxch contra E. Hame, Zune 9. 

L. Toxcb contra Herderſmile, June 20. 

L. Toxch contra L. Carnoch, Zune. pet. » 
Toxris contra Dowglas, July 29. 

Traquair contra Bluſhitls, March 10. 

Troxp contra Lo, Herris, Novemb: 16. 

Troxp contra Lo. Herris, July 12. 

L. ſulliallex contra L, Clackmannen, July 28, 


1632 
1625 
1626 
,1530 
1624 
1628 
1624 
1632 
1636 
1629 


1633 
1630 


1629 
I63t 
1630 
1636 
1626 
1637 
1623 
1622 
1623 
1624 
1627 
1628 
1630 
1530 
1529 


1626 


Don. to K.7alliberden's Eſ.con. Adinſten, Zuly 5.1622 
E. Tulliberdex contra Ber: Monesh, March 2. 1636 


EK: Tallibardex contra Robertſon, March 24, 
Twrnbxl contra L; Blanern, Zuly In. 

Txrnbul contra Ker, Novemb: 24. 

Twmnbul contra Scot of Hartwoedmirts, July 8; 
Tun bal contra Matheſon, July 12. 

Turnbxl contra Scot, Novem. 25. 

Txrnbul contra Colmſlit, Jan. 29. 

Txrnour contra Kers Novemb. 24+ 

L. T»ſbilaw contra _ Decemb: 11. 


W ALE contra rolwert, Jane 19. 
wallace contra Mcdoxgel, Feb: 12. 


1637 
1622 
1624 
1626 
1625 
1626 
1630 
1632 
1638 


1635 
1623 


Bairns of #«{xce con.thelr Broth. Nov. 11 & 13.1524 


wallace contra walker, Novemb. 18. 
wallace contra his Tennents, July 18, 
wallace contre Hervie, Fuly 11. 
wallece contra Muir, July 9% 9. 
wallange contra Kincaid, July 17+ 
wedlaw contra Werdlaw, July 10r 
L. #erds contra L. Dinhinty, Jaly 26, 
L. aerds contra T. of Dixkinty, Feb:9. 

L. eds contra L. Balcony, July 2 be 14: 
L. wards contra his Creditors. March 23+ 
wernock contra Anderſon, Novemb: 22: 
wernock contra Hamilton, March 7. 

wet contra Dobie, Zan. 18. 

watſon contre Watſon, Feb: 6. 

watſon contra Grinlaw, Junt 11. 

watſon contra Lo: Kinelevin, July 2+ 


1624 
1626 
1627 
1629 
1630 
1629 
1628 
1528 
1628 
1630 
1633 
1637 
3625 
1623 
1623 
1624 
Wat- 


1 


w, 


watſes contra Reid of Aikenbrad, Nov. 21 & 22. = 


watſes contra Orr, March 21. 1 

#atſox comra Aiton, Feb: 7. 1635 
L. Fanxchbtoxs contra L. Innerwerk yo. Jan. 24. 1627 
L. Fachtoxn contra Hame, jane 26; 1635 
Vans contra Lew, March 26, 1628 


Vans conra Butler, Decemb. 1. 16:29 
weddet conmnma E. Finlator, Feb: 8. 1642 
D.to L wrdderburns E:con.Derglas Match 8 & 26.1628 


wedderburn contra Sinare, Feb. 4 
L. Feem contra L. Gairntully, Zan. laſt, 
L. weem contra Stzart, Decemb: 21. 


1634 


1633 
1633 


'weemſ"s contra Davidſon, July 23» 1625 
weems contra L. Kinoraigit, March 21, 1629 
weems contra Feb. vlr, 1637 
Werms covira Maitland, March pen, 1639 
Weir of xlachword contre? Durban, fuly 20. 1622 
weir Rl of Ky contra Ker, Dec:mb: 16, 1630 
Weir con'ra Ar wat, March 17 1636 
Veitch covira Hay, December 13+ 1629 
Veatch cortra Robiſon, 7» » 9+ 1630 
Re'\j& of Peitch copira March 16. 1622 
Pitch cooma L. Horsbargo, Jan. vit. 1t39 
Viitch conrs Mcdangal, Mah vits 1639 
Veitch conra Veatch, Feb. 16. 1642 


Welword conira Tey.or & E. Dar. July 16 & 28 1625 


La. Wefimririans cor La Howe, Licem. & 1638 
La. #ejiwa:7/an6d contre La. Hame. 7an, 29. 1639 
L. #efiniobet contre Morifien, Mah 27, 1627 
L. weſftxizbit contra L. Swinton, Feb, 21. 1625 
wWrfion contro Stzert, Nowtmb: 20. 1628 
White conins + June 28, 1623 
White contrs Dexglas, March 5. 1629 
©» bite coptrs Minifiers Rell, Decemb. 16, 21629 
Fhiteſoord contra Jobnflon, Decemb. 2. 1628 
Whbitejoord contra-Cltland, Marchg. 1630 
Whireſeord contra L. Jobufton, June x9. 1630 
Whitefeord contra L. Crachlaw, March 5. 1634 
White! aw contra Lo.Ratburn, July 10, 1630 
Lo. whittingheme contra Spence, Jan: 29. 16: 


L. whbittingbame contrache La. Decemb, 13. 1631 
E.#igtoun contra parochloners of Stebe, Dec. 11.1623 


E, #1gtoun cortra K. Caffils, March g. 1630 
E. igtoun coptr. k- Cafſils, June 17, 1630 
Wilkie contra Muirbeed, March 9. 1629 
»wilitamſon contra Law, March 1. 1623 


INDE X 


'E.winton coma 


Willianſox contra Texnent, Feb. 22: 
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Williamſon contra L. Balgillo Feb. 17. a; 
Williamſon contra Hagit, Novemb. 28. 1635 
La. Williamſon contra Caſbny, Nov, ult. 1630 
Wilſon comra Aithin, March 3. 1626 
Wilſox contra Lindſay Feb, 17. 1627 
Wilſon contra Lo. Drumlantig, Match 7. 1628 
Wilſon contra Hay, July 2: 1628 
Wilſon contra Stuart, July pen. 1629 
Wiiſex contra Tints, July 9. 1631 


Wilſos contra Nicolſon, Jax. ule. 
Wilſon concra Williamſen, Jan, 24. 1642 
Wit am contra Danſhen's Executors, Decemb.6, 1626 
Winram contra Relit of Winram, Decemb 4+ 1629 
Winram conta williamſon, March 26, 1631 
LW) Decemb. 14. . 1621 
E: Wintoxs contra Tennents of Toxch. July 29; 1625 
E. Winton contra La. Dumfermiing, July 12. 1646 


La. Wintoxn contra Scot, June 25, 1623 
Wiſhart contra Falconer, Fant 23+ 1625 
Wolfe contra Scot, Jen. 18. 1637 
Wood of Craig contra March 4. 1623 
#004 contra Feddel & wallace, Feb. 5. 1624 
Woed Contra Blazr, Decemb. i 1. 1632 
Wood conra Stuart, Merch 21, ' 1637 
L. #rie contra Sheen, Jan. 20, 1630 
Wight contra Stirh, Feb. 13, 1629 
Wright contra Wright, Feb. 18, (1630 
_ Wright contra #Yight, March 2: 1630 
Wright contra Lawder, March 22. 1634 


t1qubart contra E: Caithneſs, July 9. 

Urqubart contra Barilay, March6. 1629 

Wyllie contra Ballantine of Braghtonn, Nov. 15.1626 

Wyllies Balrnes contra Hay, March 29. 1626 

#5ilie contra Roſs 8B. B, of Wigronn, Zune 25.1612 
Y 


Tazr contra Ramſay, Decemb: 2+ 1628 
Teromaen contra Stxart, March 19 1629 
Lo; Teſters Heirs con, Lo: Balclexgb, Math 20 826. 


1623 
Lo.YNeſter contra E. Balcleugh, Feb: 10. 1624 
Lo. Yeſter contra E. Balcleyugh, March 2. 1627 
Lo. Teſter contra Decem: 19. 1530 


Lo, Teſter contra L; /nnerwerk, March 21.825:1635 


1629 
1629 


Toxng contra Murray, Junt 26. 
Toxng contra B, B, of Montroſs, Decem 15: 


A, 
Bbay-Lands. 
Abyding-by. 

Accepration, 
Accreſcing of Rights. 
Adtive Title, 

Ads of Parliament. 
Adjudication. 
Adminiſtrator. 
Admiral. 
Adultery, 
Advocation; 
Advyocats, 
Alienation, 
Aliment, 
Allanerly. 
Allowance, 
Alcerrative. 
Annar, 
Aunexation, : 
Anntxis Conntxis- 
Annua Prefiatio, 
Annualrent of Money. 
Annualrene of Lands. 
Annus Deliberandis 
Apoche, 

Appearand Heir. 
Appryling. 
Approvatlon. 
Arbitratlon, 
Arcehcr, 
Arreſtment. 
Alfignation. 

Athiſe, 

Aſtridion, 
Auditors. 

Authors. 

B. 
Ackbond. 
Backrtack. 

Ballzies. 

Bairn of the Houſe. 
Bankrupr, 
Barron, 

Barrony. 

Baſe Inisfcment. 
Baſtard. 
Baſtardics 
Behaving as Helr. 
Beneficed perſons, 
Bill of Exchange. 
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Biſhop. 

Blank Bonds, 
Blench Durles. 
Blood wits. 

Bone fide poſitſior. 
Boxa fide Conſumpti. 
Bone fide payed. 
Bond, 

Erleves. 

Burgeſles. 


Burghs. 
C 


Ancelled Writs. 
Caption, 
Cauſe of a'Bond, 
Cauſe onerow, 
Cantio 7uratoria, 
Cautlon. 
Cautioners 
Cedenr. 
Chamberlaln. 
Chapland. Lands. 
Chaptor. 
Charge. 
Charge to Enter Heir &;, 
Charge of Horniog &c, 
Charrer. 
Childreo. 
Chirograpbam. 
Church- Lands. 
Circumduttion of theTerm. 
Circumvention- 
Citation, 
Clandeſtine Deeds. 
Clauſe. 
Clerk. 
Coalzicrs. 
Codicil. . 
Co-cxecutors. 
Cognitionis cau[a, 
Colletio omnium bonorum:; 
Collation and lafticucton. 
Command, 
Commiſiars. 
Commiſſion. 
Commliſficners. 
Commontle. 
Commion- good. 
Compearance. 
Compenſation. 


ftollovving 


Competent and omitted. 
Compryler, 

Comprylſing. 

Compr- Books. 
Concluſion. 

Concurring in Proceſs. 
Conditlon impreſtable. 
Conduttio & Locatio. c 
Confeſlion. 

Confirmation by aSuperior: 
Confirm: of a Teſtament. 
Confuſion. (ſons, 
Conjuadt & Confident per- 
Conj » fee- Lands. 
Conjundly and ſeyerally. 
Conqueſt. 

Conſentr. 

Confignation. 

Conſuerude. 

Conrigue and Diſcontigue. 
Conrtlanaton of Summors. 
Contra. 

Contract of Marriage. 
Contravention. 

Convent, 

Corns. 

Corrupting of Witneſſcs. 
Craft(-men, 

Creditor. 

Crounric. 

Camulatio aftTionnn, 
Curators. 

Curialiry. 

Cum CKrtis. 
Cuftom, 


Dative ad omMiſ[e. 
Dcads-part. 

Dean of Glld, 

Deanrie. 

Deaih-bed. 

Dcbiror. 

Debitor nou 1 eſumitu” dont 
Declaracion, [ts 
Declarator of Liferent &c+ 
Declinator. 

De- 
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Decreet, 
Decreet Arblrral. 
Decreer cognitions cauſe. 
Decreec in foro 6: 
Defender. 
Deforcement. 
Delivery. 
Denunciacion. 
Depoſitation. 
Deſignation, 
Deſtinacion, 
Durles, 
 _— 
Diminurion; 
DireG&tion. 
Diſcharge. 
Diſclamarthon. 
Diſcuſſing, 
Diiſparagement. 
Diſpeoſation, 
Diſpoficion. 
Diflolution. 
Diftreis, 
Diviſion ofa T eſtament. 
Divorcement, 
Dolus- 
Donarar, 
Don«tio omnium Bonorum. 
Don. inter virum & nxorem. 
Donatio mortis cauſa Kc. 
Double=poyoding. 

E 


Dinbuwygh. 
. 'Ej<M100, 
Elefi io: 
Emptio + venditio. 
Eatry. 
Ere&lon; 
Error, 
Eſcheat, 
Eviction. 
Excambione 
Exception. 
Excommunication: 
Exccurtion. 
Execurtor. 
Exhaufting of Teftaments. 
Exh!tbirion. 
Exoneration. 
Extenr. 
Ex:inguiſhiog of Rights. 
Excrajudiclal. 
| 


ad. 

Fafinm entiquan- 
Factor. 
Fir. 
Falfſhocd. 
Failzie. | 
Familia Paterne. 
Farms and Durles. 
Father. 
Fear and Force» 
Fee of Sums- 
Feus. 
Feu-dutles 
Fiſcxs. 
Fiſhing- 
Forfaulcure, 
Forraigo Bonds &Writs. 
Foris-ſamiliaton. 
Fraud. : 
In fraudem. Credatorum. 
Fruftus Conſumpts &c. 
Furlofity. 
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Furn 
Forthcoming, 
G 


Eneral. 
Glfr. 
Glelb. 
H . 
Elr, [ rlage. 
Helr of a ſecond Mar- 
Helrs-portloners. 
Help of provifion &*c. 
Helrſhip. moveablcs. 
Herertable, 
Herezeld, 
Heſp and Staple. 
High-wayecs. 
Holden as Confeſt, 
Holograph. 
Homologarion. 
Honour, 
Horning. 
Hoſpital. 
Houſemails. 
_—_ 
Hypotheqz- 
Woar,00 conduQor Equi. 
| 
Dior. 
impignoration. 
Imploy ment, 
Importance, 
Impriſonment- 
Iaprobation. 
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Moſs. 
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Novo dans. 
Noxa Caput [tquitur, 
—_ pat ſeq 


\O 


ath, 

Obleidgment, 
Offer. 
Oth:e of Crowner &;. 
Officers, 
Officiam nobile. 
Examloation ex officio. 
Omiſia & male appretiatt; 
Oncrous Cauſc. 
Order of Redemprion; 


P. 
\tlon, 
Pailianear, 
— Par. 


Parſon, 
Parties fotereſt. 
Parrners, 
Parrs and Pertinents. 
Paſſive Title; 
FPaſturage, 
Parent. 
Patron. 
Patronage, 
Payment 
* Penalty. 
Pendente lite. 
Penfion. 
Perſonal. 
Pignxs. 
Placitarnt, 
Plcas, 
Poynding of Goods. 
Poynding of the Ground: 
Portion narural, 
Poſleſhon. 
Poſſeſſory Judgment. 
Prevendary; 
Precept of Seafin. 
Preceprt of ( lare Conflat &c. 
Precepts on Rerours. 
Preceptory. 
Precognirion. 
Predcccfors and Authors, 
Preference. 
Prejudiclal. 
Premonlrion, 
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Tutor, 
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Bbay-Lands , how de ſigned for Gleibs , Nairn, 
467. vid: Defignarion. 
Abiding-by a Writ, Ker, 9$1. vid: Imprebatien. 

Acceptation of a pofierſcr Infefiment for 3 Bond, 

Chiſholm,6 $6,ct aTack for z Rental,P:Strabrock 629, 
of a Sem for a Liferent, Lyex, 680. vid: promiſe. 

Accreſcing of Rights,as ct Bairns portions, wallace, 
146. by a Mother ro a Pupil, bite, 433. cf the Of= 

fice of Executry, Young, 451-vid: Jas ſuperveniens. 

Aftive Title,\n an improbation, Lo: Teſter, 59. and 

Morits, 435. a+ Seafin by Heſp ard Staple ro an Heir 
;E: Melroſs, 83. In real ARtions, wylie,232. ard a Te 
filament Cor, fir wed ir England to a Purſuit here, Law 
ſon, 2 79, ab Extract of a Ceompry fing, Ker, 31 1. it 
cannot be made vp by Oath, Maxwel, 381. a Seafin 
within Burgh for Maills ard Duties, Tromen. 437- 

Afi of Parliament anent Mets and Meaſures, L: 
Barns, 20. Salvo Jure,E: Roihes, 38. avent Compry» 
fings, how extended ad peterite, Viic: Annand, $8. 
anent Vietual Anoualrents, 1599. Lo: Colvil, 343- 

Adjudication vpon 3 Renunclarion is cnly of He- 
retables, Conptr, 264 20d of Helrſhip Moveables, 
430.therein |:ke ro Compryſings,Camporly £62. vpon 
a general Charge to enter Heir #hitelaw. 525. needs 
no ſpecial Charge as Cempry ſings, 1bid: In one Sum» 
mons with Mallls ave Dutles,Corſer 867. abides con- 
rinuation where there 1s ro privilege, and the Sum» 
mons not inflantly verified, Mowet, 133+ 

Admini firatsr in Law, a Father to his Baſfard, L: 
Toxch, 120, toa Son, Lends,419. his power as loch, 
Hyme,781. » Bond granted by a Devghter in familia 
without hls conſent, vull, Stxere, £86. 

Admiral how he has right to Shipwrack, Hemilton, 
39-has the priviledge of c:ufipg find Caution. judicze 
ſfti Indicatum ſolvi, Stvart, 821. vid; Wrack. 

Adxltey, a Bond granted to a Woman and her 
Bairns in Advlrery, pot ſuſtained, weir, 31. 

Advocation of Brieves from one Judge prohibits 
all others, Cr«xſton, 74. of the Cor firmatlon of a Te= 
Niament, Arthurs, 228. of Slaughter, Kincaid, 413. of 
Deforcement Lands, $37. to a day, Richardſon, 5976. 

Advocation how to be Intimar, 311, Sts 
ſlalved, though the vſer was thereafter debari'd by 
Hornlng,Charttys, 9 10, vpor, Copſanguinity, Gemmil, 
412; from the Donata;s own Court, Lo: Lorn, 498. 
from the Admiral, jr doth not IIberat the Caution 
found there, Stuart, 821. 

Advecats mufi Depone fo Exhlbiide ns againſt their 
own Clients, Betſon, 296. | 

Alienation, vid: Aflignation, vid: Diſpcfitlon, 


- 


A 


Aliment refuſed againft the Goodfir, Hemilten,4 57. 
bur Suffalred aga'ni1 Liferenters and Wardatars v 
co the AR of Parliament,Hepburn, 755. and teita 
Faiber Jare natzre, L: Remornay, 81g. andagairft a 
Mother Liferenting all, Davidſor,639. if ſhe be other» 
ways comperenily provided, 754. even though the 
Heir has co Ward Lapdy, Finnze, 573. its gravted 
cnly to Heirs, or appearance Helrs, Minc rs or Majors 
v ho wanr a Callir g, Sibbald, 994, 

Aliment granted to a Wite againſt her Husband ove 
of the Covptrey,or Divorced. La: Bauckanzen, g466.and 
La: Fonlis, 251. nor compenſable with his Debrs. Tere 
ext, £48. nor Arreſtable, L: #eſinisber, 295. bor ſhe 
therein preferred to other Creditors Waiker,q67.yer 
docs pot purge the RelIRts vitious Intromifſion, Coch- 
Yen, 121. the Summons abides no Continuatlon, Hep- 
bun 955. vid: Oblidgment. 

Allarerly, how interpret, Olipbent, 603. 

Allowance of a Compryfſing bow refuſed after the 
Debirors death, Gatbrie, 185, 

Alternative, in whoſe Election, Brown, 6g. 

Annat,how payed tothe Miniſters Relit notandum, 
85. it needs noConfirnatlion, 1bid, 

Annexation of Lancs how they muſt be diſſolved 
before they can be diſpor'd, L: wardis, 294. 

Annexis Conntxis, how to be Icterpiert and exs 
tendcd, Lot Bortbwick, 23. 

Annxe peftatio, vid: Blench Duties, 

Annalvent of Money not due nift ex peflo, Hamil» 
ton, 123. vel ex lige, av by AR of Parliament after 
Denunciation, though vie ordinavie, Purvezance,qs 5s 
vel tx more, L: Therntoun, 254+ or for the price of 
Lards,Dwie,11 or elſe the Renrs of ihe Lands, Stir» 
ling,286.0r out of a deuble Engli{kBond, Lewſon, 283. 
or by uſe of pay ment, Forreſter, 353-07 by bearing one 

car! Annualrepr, io continued till payment Z4i7,403- 
ut not found probable by Witneſſes, Dalrymple 639. 

Annxalrent how nor dve by a Father for Tocher, 
Hamilton, 123. nor by Magiftrats for Rebcls eſcapty 
Halyburten,z 05, nor by a FaRtor for his Confiituevr, 
Hume, $61.yer due ty the Heir of a Rebel, L:Cloberbil, 

$59. by an Execw'or, L: Morifloun, 38g. by vitlous 
lo:romettors, Ibid: by Turors, Goldman, 168.by Cuz 
rarors,Gutbrie.281.and duc to Cantloncrs paying the 
Debr, L:Cockpul, 473. & ro Conjur&- privchpaly, Black, 
312.20d of an Hererable Bond when due to the Heir, 
and nct ro the Executors,Cel. HencarſonsChildrefi, go, 
Annxalrent out of Lands may be porived egaloſt 
the Gravter perſcvally, Hamilton, 9. and ageinft the 
Conſentcr, Greenlaw,rg8.and at the Inflance of a fin- 
E gular 
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gular Succeſſor, Dambar, 315- and all the Tennents 
Goods are poyndable therefore, La: Ednem,z897, and 
any part of the Tenement for the whole, Grieve, 769» 
jt preſcribes in 40 years, Forreſter, 730, Infefrment of 
Annualrent, how clad with poſlefſion, Finrebem, 220, 
how granted out of Ward-Lands, Ftms, 440. vid: 
Infefrments. 

Annss Delibrr andi, vid: Helr. 

Apocbe trium Annorum Saſtained, though granted 
to divers pericns, Filliamſen, $70, how qualified, L: 
Morifton, $72. how not Suſtaiged, L: Roſytb, 585. Su= 
| Nained torake away a Bond,granted by a Tutor for 

his Pupils penſion, Poxgleſs, 713+ _ ; 

Appterand Heir, allowed Exhibltion ad deliberan- 
duy,even after year and day, Nisbet, 206,00t allowed 
Inhibirion againſt his Father, L; Sz/[vertonnbil, ro. he 
may compear alſo & ſtop Removing, L: Keſlin,258: 
and may Acquire the Gift of hls own Ward and Mar- 
riage,L:Hrmpsfirld, 135. and may purſue for Mallls & 
Duttcs,0lipbent, 67 5. and for Aliment, Hepburn, 7 $5. 
and for Comprt and Reckoning, Hunt, 838. 

AppeerendHeir cannot purſue Improbation, La. Boyth» 
wick, 29 2.but may be called there n,L:Lewrifloun,266 
nor can he purſue ReduQion, Muir, 954+ but may be 
purſued therein, Ez Ki ngbor7, 290. and for hls Fathers 
Debt within ycar and day, if he Rencunce, Blair, 556. 
which he may do,though he has diſcharged theHeir. 
ſhip Moveablrs, L:Meidbope,797. he muſt be cited in 
Declarators of Redemprion, Fiſber, 527. bis Eſcheat 
affe&s his Father,the Liferenier's Lands, Mair, 137. 
how he may have a general Suſpenfion to lerve Heir, 
E: Crawſurd, $20. vid; Behaviour, 

App"yfing, vid: Cempryfing. 

Approbation, vid: Improbation. 

Avbitration, vid: Decreet; vid: Submiſſion. 

Arreſter preferred to a Doparar, Nisber, $19. Pil- 
Muir, 830.and to a Wodletrer, Brown, 122. and to an 
Annualrenter witkout poyndipg.Grey, 197. and toa 
prior Arreſier upon a Gift of Eſchear, Helyburton, 
$2. otherways the firſt Arreſter prefcrred, Douglas, 
326.an0d roa Compryſer not Infefr, L: Saltcoats, 46; 
and to a Donatar's Aſſigney, Kel, 354+ and to an 
Heretable Securliry before Seafin, Yernech, 693. not 
preferred ro an Executor Creditor, Muirhead, 58.nor 
to a prior Aſfigney,Crew,48. but preferred amongſt 
rherpſelves, according to a Bond by the Common De- 
biror, Kyr, 950. 

Arreſiment Suſtained opon an Heretable Bond,r7!- 
fon,355.burnor ofSums due byHeretable Bonds, Thom- 
ſon,39.cxcept for the bygone Annualrents before the 
Term, K?r,9 $0. nor of Sums Configned upon Redem- 
prior, Murray, 203 nor Sums deftinat for Aliment, 
L:we{inisber,295. neither can it be Suftainedupor a 
Seafia, E: Annondaeit, 688. nor upon the extract of 

an Horning, Duff, 442+ bur of a Sum deftinar for An- 
nualrenr,while not imployed, Simſor, 681. and Gel= 
braith, 846. it hinders not poynding, Hunter, 935. 

but flops an Exccutors KExoneration,Couper,u16 1, and 

a blaok Bond to be filled up to its prejudice there= 

after, Crawfurd, 270. 

Arrefiment affetts bygones,and the current Term, 
Falconer, 329, and not the followlng Terms, Nicol, 
355 but ſo affetts Goods, that If fold, they may be 
repeated, L; Innerweek, 96. and Moneys Arreſted 
pays no Annualrent, but this ſtopt, Hume,oz. when 
louſed, the common Deblcor Is free, Lo. Belmerino, 
204. and if the principal! Deblror die, it muſt be 
transferred, Somerveil, 360. and is equivalent to an 
Faclmation, Binnie, 2 54- 

A forthcoming upen an Arreſtment Suftained be- 
fore the Term Declaretorie, Brown, 112. or Suſpen- 

. divg Execution till after the Term, 1bid: and after 
Decreet no ſecond Arreftment de novo,Nicol, 35 5.00t 
Snftained by an inferiour Judge In another's Courr, 
$mith, 710. yer Suſtained upon an Admirals Precept 
before the Lords, Finxie, 842, it abides nor Conting» 
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ation, Parver, 395. and not Suftained until the Debt 
be Confiltute,Doxgles, 864, but Suſtained though ir 
be Suſpended, Stirling, 888. 

Aſſignation, vid: Diſpoſition. Aſignatis omnium bo. 
n07%m Suſtained, Paterſon,12. even ton Wile againſt 
the Debltors, Robertſon, 346. bur otherwiſe in (o far 
as ir 1s onerous only, Sheen,51 1, made by a Bankrupr, 
the onerous Cauſe thereof muſt be proven, Denni» 
ftoun,17. otherways Livingſtozn, 160. not ſound null 
upon the AR of Parllament 1 592.L:Edmifilor, xo8.but 
upon the A of Parliament 1621. E: Conbeath,678, 

Aſfienationio ſums upon Infefrrment not Suſtaincd, 
L: 4nfirather,230.n0r alters It the nature thereof, Fat. 
toner, $19,007 to a Brother in ſraudem,&c. Auld,gie, 
nor to a Tack by a Jane as Adminiftrator, 419; 
bur Suſtained by an Helr of his Heritage, Lichtoxn, 
643+ ard by a Tutor, #*ir, Bog. and by a Daughter 
with conſent of her Father, Lockhart,8 32. avd to any 
thing nor yet excant, Doxglas, 864- 

Aſſign at;on not Intimar before the Cedents death,  * 
no Summar Execution can follow thereupon, Stryine 


ſon, to0. otherwiſe if ir be Intimart, 7dem. 104. which 


is done by Treaty, for payment, L:Danipece, 127. and 
by a Mifhvye Letter and anſwer, 484, and there. 
vpon preferred to an Arreſter,otherways not, David- 
ſon, 420. though the Arreſiment was in the Cedents 
Name, Dougles, 864. vid: lotimation. 

Aſſignation upon Truſt probable by the Witneſſes 
Inſert, La: Stenipath,141- bur ordinarly even the Ce- 
denrs Oath cannot be taken to prejudge the Afſig- 
ney, Cunninghame, 27 4. nor is compenſation cf his 
debt allowed, if nor extant in Writ, Black, 312. far 
leſs opon hls Deed, Hamilton, 452. 

Aſſienation made out of the Countrey Suſtained, 
without the WritersName or V/itoefſes, Falconer, 31 9, 
when preſumed Simulart, L: Halcertopn, 329. how ex- 
cluded by Compryſing,Huntly, 408. and by a Dona- 
tar, L: Conheath, 60g. ſecus If It be before Declarator, 
Kinnoway, 860. vid: Backbond, vid: Arrefiment, 

Aſſiſe, vid: Blood-wit, vid: Furlofity. 

A(triion, vid: Thirlage. 

Auditors , three of four Subſcriblog is ſufficlenr, 
M*math, 97. 

Antbors,vid: Predeceſſors;vid; Redution and Im- 
probation. B ps 
Bux bond by a Donatar to the Theſaurer,E King: 

born, 227. upon an Aſſignation not Seftained to 
the Debiror, Falconer, 326. yet Suſtained for a Deed 
agzInft an Aﬀigney, Caming, 396. bur nor Swſtained 
agaioft an Appryſer,Schaw,43 5.007 againſt a Sipgular 
Succeſſor, King,820, vid: Order of Kedemprticn, 

Back-tach, vid: Wodfer, P 

Beillies,a Competition berwixt thelr two Deputs, 
L: Clanie, 19. B: B: of Burghs Royal are obliged to 
Kxecure all Letters of Caption, againſt all perſons 
withour exceprion, Forbes, 22. Baron Bailles not o, 
Bailies of Duns, 59. they are bound conjun&ly and 
ſeverally for any Deed or Malverſation,and has their 
Relief, Brown,7 36. vid: Subſidiary Alon. 

Bairn of the Hoxſe,though Married, may purſue pro 
virili, Smith, 14. and It affe&ts the Defun&s whole 
Moveables, Frazer, 861. the Clauſe jail2ying of Bairns 
how purged, Zateſoot, 890. Bairns part of Gear, or 
their Legirtime and Portion Natural when duc, Fins 
laſon, 16.14 not due by the Mother, Paterſon, 12, but by 
the Father,though he be a Baſtard,L: Helcrs, 215: 

Bankrupt, cannot Aﬀign in prejudice of his Credi- 
tors,Craw,48.nor ſer a Tack,G/en,235. though they. 
have done no Diligence, Kilgoxr, 349. nor grant Bond 
withour an onerous Cauſe, Hoppringle,484.burt a true 
Crediror may take payment from him, or an Aig- 
nation, Scoxgel, 267, though he be his Good-Son, 
or in maditeiiont ſuge, Jack, 618. or his own Song 
but he muſt prove the onerous Cauſe, Kiddech. 882, 
only by his Oathz if he be not a Conjun&-perſon,Niſ- 
bet, 895. and Creditors may purſuc Exhiblrion of bly 
Webs, Hepburn, $30, Jay 


= 


Bron may hold Courts without Diſpenſation, Rich- 
ardſon, 138. but the Wirneſſes and Parties muſt be 
inf territorium, L: Haddo,6 5 3.Semel Baro ſemper Bara, 
Dumber, 333 

Barony may be EreRted by the King, or Diſponed 
by another and Gays wage Clackmanxan, $38.and 


' $aſintaked 1b any place afﬀfe&ts the whole, 14:4. _ 

Baſe Infeſtment, though to a Wife, not Suſtalned 
without Pofleſſion, Marra, 25. but a baſe Infefrment 
of Attualrent upoh a poynding of the Ground, pre- 
ferred to a publick Infefrment, 109. two baſe 
Infeftmevrs pes firſt preferred, L: Reploch 
169, one clad with polſefſion of a part of the Lands, 
preferred as to the whole, Hunter, 480.not clad with 
Poſſeſſion, will not defend againſt a Singular Succeſ- 
for, Roſs, 491+ vid: Poſſeſſion; * 

Baſe Inſeſtment, though for love and favour, prefer- 
red to a poſterior publick Infeftmebrt for an onerous 
Cauſe, L:Gerthland, $75. and bnce clad with Poſſefſi 
on,though long interrupted by a Liferenter, prefer- 
red to a publick poſterior thereto,Charters,692. but 
granted by a Father to a Sonznor preferred roa pib- 
lick, though poſterior, Brxce, 721. nor granted to the 
firft Wife in Liferent,and to her Son ip Fee, ſuſtaln- 
ed apainft a publick roa ſecond Wife, Durit, 722. 

Baſe Inſeſtmint how made publick, Olipbents Credl- 
rort,7 26, Baſe Infeftment of Annualrent, Moxttith,8 p2 
made to a Wife ante matrimonio,in place of her Con- 
junGfee- Lands, preferred to a publick in __ Ma- 
t1imoenii,La: Cor finday, 19. Suſtained, if flowing from 
one publickly Iofefr, ro Reduce another publick In- 
fefrment,Stzart, 213,eſpeclally if they proceed from 
the ſame Author, Lo: Teſters Heirs, 284; _ 

Beſt «rd \s not in Blood, and fo may be a Witneſs, 
L: Bonningtoxn, 143. having Children he has Trffa- 
menti faftionem. Mxir,356.but hls Son = the King 
ſucceeds duplici modo, Somervail, 21 5. hls Reli& has 
Right ro the half of hls Goods, and the Donarar to 
the other half, allact,q459. and to Heretable Bonds 
without Infefrment,upor a general Gift,Ochiltrie,717 
veſther has he Teflamenti ſaftionem,bur trom thekivg, 
Wallace, 457 

Baſtardit,Eleſded by the Co-habltatlon of the Mo» 
ther and Father, and their being repute Married, $5« 
merv4il,2 10. and by an Helr Served, Meculloch, 224: 
and no Proceſs will be Suftalned therenpon aſter 30 
years,Crawſurd, 894. the exception of Baftardy frem 
the AR of Pailiament how underſtood, L: Corsbie, 
415+ ic ſhonjd be proponed the time of the Service, 
Lo: Ochiltrie, 919. . ; 

Bebaving 45 Heir & Succeſſor &c.are two different 
paſſive Titles, Benner, $82. it's inferr'd by raking and 
purſouing an Aliment agaioft the Liferenter, Hepburn, 
955.00t Ioferr'd by bruiking upon a Reſignation, nor 
by a Tack,nor by acquiring a new Right,nor by Sub- 
ſcribing himſelf Helr, Dumber, 383.n0r by a Decreer 
agaioft him as ſuch, Murray, 463. unleſs It —__ 
ſpeclal probation, L: Gadgirth,595. nor upon a Right 
from the Goodfir, Corſer, 820. nor after an expired 
Appryſing egainft the Father, Straton,7 91. nor by be- 
ing Curator to hls elder Brother , to whom he ſuc- 
ceeded, win, 252.nor by paying the Defun&s Debr, 
Commiſiar Daxnbel, 333,nor by entring co Poſſeſſion, 
afrer improbation ot hls Authors Right, 369. 

Beneficed perſons uniderftood to have Helrs, as well 
2s Biſhops, Rie, 84 


Bill of Exchange how payable by the Drawer there- 


of, Lindſay, 469. ; | 
Biſhop,vid:Preſentation;vid:Deanry; vid: Chapror, 
Blank Bonds how Arrefied,Crawſsrd,270,how they 
may be filled up by an Aﬀigney,or a Truſty, Hamil- 
ton, 37. and by Judges,vid:Decreers Arbiiral.blank 
in the date, Kerz#th, 159. vid: Date; 


, Blench Duties, $i petantur, not due wnrll required, 


Lo:Sempe/;, 256., Blench-holdivg, vid: Nonentry: | 


Bloodwits competent to the King's Vaſlal, thoogh 


: though by a Airatiger,L: Freeland; s 


Aiton; 81, 


19 
his bounds? 


i, Withour an A(+ 


no Baron, 7obnfion;12.being done. ago 
fiie,Serdilands; 197. vid. Unlaw,8& robable by 


"Oith or Witneſſes, B:B: Melroſs, 704.modificd from go 


pounds to 27, obifton, 12, __ | 

Bone fide poſſe (ſor vid: pay ment;vid:Contrafts.Pro- 
curator- fiſcal boxes fide poſſiſſor, Thomſanz 111. 

Bona fide Cinſumpti, vid: Fruftus. 

Bona fide payed, Sir William Staa't; 141. vid:pay- 
ment, | STEP 

Bond of r©o pounds ſubſcribed by one Nottarand 
four Witneſles, not ſuſtained, nor allowed to be re- 
CiGed, Mar Ren7y. Far thereafter allowed, El/i01z4756 
and ſuſtained, rhough ſubſcribed by two iojrial Let- 


'rers only, vid: Wrirs of Importance, 


Bond for prefenng a Priſoner, is ſtrif7i Faris, L: 
orraſgh Bonds Suſtained, though without 
our Solemnliles, Galbraith; 232, and firapgers of 
Midditburgh,244. and double Engli( Bonds, how ſu- 
Nained in Scotland, Lawſon; 277. | 
Bond Cancelled how made up, Hopez238. vid: prove 
Ibg the Tenor. Bond to pay the Creditor,or the pres 
ſenrer found due to the Kxecutot preſenting the lame 
Rowan; 308, and found due to Helrs, though not ex- 
preſt, Hame,z71.Bond for the uſe of a third party ſu» 
ſtained, Col:Cxnningbame, 880, vid: jus tertii. Bond 


by Coal-hewers,though to ſerve all their liferime tus 


ſtained, L: Capringtouny 642. 

Brituts may be Adyocat or Reduced,Cranſtoun; 74+ 
how proclaimed,M*cxlloch, 229, though the Defantt 
dicd Rebel,Setonz 234- burif the Helr be Rebel, he 
muft be relaxt, E:Crawſurd; $20. Bricye of Idfotry, 
vid: Idlot, vid: Tutors. Brieve of Lyning Reduced, 
wrightz42 $-Brieve of Tutory how lerved, Stxert;8o01 

awrerfſe ray not urge Caution upon a Debt aſ+ 
ſigned, +. con; Town of Edinbxrgh;186.and an ho. 
norary Burgeſs has no Helr, Dumber; 383. they may 
conveen one another before the Sheriff of the Sbire, 
M*corinoch; 650, how they may feu the Burghs Com- 
mon-Goed, E: Galloway. $67, 

Buyghs of Baroby cannot urge Caution as Law will, 
Salmond; 955. nor ſell and top Wine, Town of Edix- 
bargh;489.the Magiftrats of Burghs Royal how com- 
pelled co receive fingular Succefſſors without Com 
poſirlon, Hay; 730. __ Removing. vid: Seaſin, 


Antell:d Writs, how made up, Herrisz 438. how 

purſued, Lawſon; 456. vid: proving the Tenor, 

Caption;vid:Bailllez;vid: Magiſtrats; vid; Subſidlary 
Adtion; vid: Rebels, 

Cauſe of « Bond proven by Witneſſes, Davidſon; 33* 
ordinarly not fo. Seton; 28. 

_ Caxſeontrous how proven,and how preſumed, vid: 
Bankrvpt,vid: Aſſignation ar.d Diſpcofirion in ſraudem 
Creditoram. 

Cextio jw atorid, Brnntt,c20. vid: Item, £9. 

Caxtion for Mallls & Duties, 3d:Spujlzie, Caution 
for aTack-duty,Stevinſon;458. and Sheriff Galloway; 
473+ vid:Tack.vid:Removing.Cautlon Jadicis (ifis Fur 
dicatan ſolvi, Kirkbead;343-vid: Reconvention;uid: 
Admilral.Caution to underly the Law, Lo: Lover; 371; 
Cantion for a Tutor, vid; Tutor Dative, Caution for 
a Minor, vid: Renunciation, for a Curator, Kellock; 
317- vid; Curator;vid: Tutor, | go 

Caution?rs in Teſtaments, bebent privilegiuw dife. 
cuſſonis, Arnot; 45 the like in Caurloners for FaRtors, 
Smith; 21 1. not admitred to prove what the Execu. 
tors ſuccumbed in, Wood, 54. Stexs If amited only, 
Arnot; 71, they may be purſued without calling the 
Executors, Recbhead; 87, and cannot purſue the Exe» 
cutors for Relicfbefore difireſs, Thomſon; 289. , .-. 

Caxtionty for a Hushand ro Infefts Wife, Hemilior; 
”_n adhere, Heckſlounz816.Cauriover far a Wife 

ow lyable,$chaw; 8z. and far violent tB,Cr4527 


34- for Liferepters, Foulis ; 156, a Caur'oner may. 
Charge for Relicf jos Regiſtration of his Bond.Y/a4 
2 272, 


20 C. 


372. purſuing for Reflef, Maxw1iiz660. his Helr pur- 
Menzies 


loing, S111, Right for Rellef 

ww Joan bh omg on Relief.Cautioner to 

Preſent a priſoners Lindſa; . 
Cedent how he may be Wines in his own Afrig- 

nations Lo: Danipact; 856. vid: Aﬀignation. 
Chambrrlein how he may prejudge 8 Spuilzie, bur 

not a Removing, at bis Maſters foflance, E: Liniith- 


£Owm7; 271. 
Chapland Lands, vid: Deſignation of Glelts, Chap- 
landry, Marſbel; 436. 
Chapter their Number, Lo: Dramlaxrig;ts Reflored 


withour prejudice to Minifters Stipends , Lindſey; yoo 
are you to Bifhops Tacks,B: Iſlesz 601. vid: 
Tacks. 


Cherge ro emer Heir in general muſt expire before 
Sanimons, L: Machal 15. t 
within year and days Mcalloch; 396. If Aﬀigned,no 
neceffity ro Transfer jr, Prior of Ardchbatton 55 1.1pee 
clal Charge when to be uſed, E: Caſs; 27 

Charge of Horning at a Wifes inflance again} hef 
Hutband, Merijch4l,40. It Is 2 (ufficient Diftreſs, Tep- 
Site of Heining; 182. Suſfaln'd upon a Decreert of 
Thirlage, L: marweek; 936. 

Charge againſt the Superiour, Begz 322.206 againſt 
hls Heir upon! a Supplicaerion, L: Corsbie; 40g. Charge 
againft Magiſtrars co Execute Caption,and how [yable 
for the debt, Rechilletz 392. vid: Caption; vid; Sub- 
fidlary aRjon; 

Charter withour Seaxfin is no real Right, Harris; 85. 
yer ts not nudun paftum, Campbel, 542. for though tt 
will not without Seafin exclude ihe Greanters Dona- 
rar, Herris, 85, yet it is effeRual agaiofft the Granter 
Himfelf and his Helrs, L: H«ddo; 181, Charrer wich 
parts and pertinenors how a Title io an Improbatlon, 
T:Striviling, 166.kt muft be conform ro the ContraRt 
of Allenatioo, L: Rentoun; 775- and js null If it be 
A mt, and nor Confirmed, Patton; 85, 

Children, vid: Bairns. 

4 6 «pad debitorem repertums &c. Carmi- 


churck-Lends inferr'd by 3o years poſſeſſion, L:Kerſe, 


208, 
Circumdutiion of the Term, Wood; $5. 
Circamvention of a Major by him who had been 
_— OCInA770. vid; Minor, vid: Re- 


Citation by a Town Officer muft be before Wir- 
nefles,Crawſurd; 129. how of a Minor and hls Tutors 
and Curators, L: Ranbillor; 18 1.07 abſents out of the 
Conntrey, Chriſtie; 588. vid: Summons;vid:Declara- 


ror. 

Clandeſtine Deeds how probable, Baillie of Melroſe; 
904- vid: Poſic flion. 

Claxſeyvid: ConjunRly and ſeverally tvid: Alrerna- 
tive; vid: Cum cariis: vid: Taxative: vid: Irricant. 

Clerk no member of a Town Council, L:Dramien- 
Yigg 99.yet #n AR ſnbſcribed by bim obllges the Ma- 
giſtrars, Peebles Reli&; 253-and his ſubſcriprion makes 
more Faith than the Judge's, Lewdey, 38 5.and may be 
charged to ExtraRt Decreers,1bid: vid: Compry ing. 

Coalxitrs may bind to ſerve during life, L, C«- 
pringtoun, 632. 

_ to a Teſtament ſuftained, Dundas 873, 
» . 
Co-txtcutors, vid. Executors, 

Cognitionis tauſa, vid. Decreer, 
Coliatio omninm donorum, Corſan, 573+ vid: Forif- 


iatlon. 

Collation and Inflitution, vid: Preſentation, 

Commend how 703. vid: Dire&ion; 

Commiſſars of Edinburgh not competent to Tranſ- 
ferrings, L: Greenoch, 5.nor ro dvil matters above an 
haendred merks, Gordon, 107. and other Commiſſars 
not above 40. Lo:Lindſay,328.except they be 
ſeveral ibid: bur fn maners of Teſtament 
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hough it may be raiſcd - 


C. 


or Legacy above it,7wyabsl.212. nor to AQions upon 
Charges to enter Heir, /1win, 295.they cannot make 
Procurator Fiſcals,B: Gal/ow4a9, 309. and alledged in 
uſe to retalo all the InfiruQions oft Decreets of Exe. 
neration,L:Ladqulers, 628. velther are they compe. 
rent Judges to Doors Salleries, Liddel, 35. but may 
Reduce all inferior Commiſlars Decreets, Lo; Herris, 
140, 

T nniſſen for rakivg a Rebels Oath, Strechex, 127, 
and the party compelled ro produce the report of 
the Commiſſion, Barclay, $52. vid. Witneſſes, vid: 
Precept of clare conftat, vid: Poſlc lion, vid. Teings, 

Commonty of a Mos divided proportionally to the 
property of the Heretors, I1piz, 53. 

Common good, vid. Burggſles. 

Common, vid. Paſturage,, ” 

Compear ance cannot be divided, Lo: Kildrimmy, 
205. nor Refiled from after Liciscomeſtation, twin 
7656. vid. Iofifilog. 

Compenſation Is de liquido in liquidam, L: Balbegng 
240. of a moveable Bund with an Heretable, Kyith 
692. competent to a Creditor againft a Donatar, De- 
vidſon, 33. agditft an Aſſgſocy, Paton 255. and Keith 
785. Captain Conpland, 885. but not againft a Fa- 
Rors Aſſhgney, Inglis, $92. nor againſt the Com 
priſer of a Wodſer, E: Bucclevgh, 441. but once a- 
galbſt a Bond toa Wife, not bearing to be for All. 
ment, L:Kilcedram, 880. and toa Tutor for Deburſ- 
mens, Yatſexn, 45. vid, Allment : not ſuftained, if 0+ 
mirred, after Sentence, Viicount of Stormont, 240, 

Comp:tent and Omitted, Crawſurd, 311. vid: Com 
penſarjon, vid. Exception. 

Compryſer only comptable for aual Intromiſſons 
Tutor Ba/megbit, 658. and way let the Lebitor pol 
feſs, Tennent of Dr3up. 320, y=t muſt do exact Dl 
ligence for recovery of Poſicſh>n,Co.quboun 794.a0d 
muft compr for the whole Reves after Kecov: ry Dick- 
[on,478, to all perſons has 1ng Intereſt, L. Els, 479- 
and is liable tor waſte Lands, Aamilton, 874. and bu 
fall right ro the Mails and Duttes after Cirarion, Max 
crief, 833 vid. Arrefimenr, and opon Tryal » lll get 
allowance of Reparations, Livingftoun, 402. is not 
perſonally lyable for bygone Feu-dutles. Lo, E'4 
&in,53 1.bur is for Stipends out of theTeſnds, Preftoan, 
40. not bound to give caſe to the Debltor fer deb 
bought in, Hamilton, 894. he may Charge upon an Hee 
retable Bond Compryſed az an Afſigney,” Lo: Teſter, 
753.muft inſtru the Debltor was Iofefr, Ramſay, 23+ 

Compryfing is obly of Heretables,E. of £rr01, 97. or 
Sums to be employed Heretably, as Tocher, though 
for the Husbands Debr, Grahame, 870. and ks 
the Money of Wodſets afrer they are redcemed, 
Dickſon 47 8, \|t cannot be allowed after the Devitors 
death,Guthrie,1Þ5. It may be led agalnſt the appear- 
aod Heir,as well for his own Debts as hls Fathers,L: 
N00. of ns « Decreet of Declarator of Non. 
entry, T: Kingborn, $57. or upon a Decreet of poyn» 
divg the Ground, Moxcrief, 745.it expired Amo 
years, before the AR of Parliament extending ir to 
ref, L; Linpitiaw, 538. 

Compryþng hinders not perſonal execuilon Rebas in- 
ttgris,Smith.q. and after Poſſeſſion It may be Renurs 
ced. L: Cloberbil, $57. is no real Right without Sea- 
ſio, L: Seltcoets, 46. ſo will not prevall In Poſſeſſorie, 
Erskin.15c6. nor carry bygone Rents, nor be a Title 
for Exhibition of the-Writs, M*gbie and Dick, 289. 
nor for Malls & Dutltes, Scot, 3 54-though he has done 
Diligence, Lockbart of Ber: 370, except againſt the 
D« birors ſelf, Moncrief; 450, but a Charge againſt che 
Superior is equivalent, Dickſor, 469. after C. bs ex- 
ped the Debitor can do vo Deed to its prejudice, Er» 
ſkin, 196. and berwixt a Charter and Confirmation k 
h medium impedimentum,Paton, 86. Appryſing before 
Mertinmaſs how ir affc&s the Rents, Harper. 674 how 
after Mertinmaſs,but before Tyle, Moncrith, 4 60s vid. 
Improbation; | 


Afr 
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. A fort Compry ſing for the ſame pos not erage 
cd by ſecond: Flr 6. but the ic car. 
rys Reverfion of che hrſt, Doftar Kincaid, 148. 
not preferred to a Diſpoſition upon the (ame day with 
the D:nunciatlon, Hamilton, 339: though the firfi In- 
fef:ment, Logan, 404- a firſt preferred to a ſecond, 
Ferguſon, 616. and preferred to 4 Tack, L: Machel, 
>. though upon ap Extra@ only, K/r. 311. and to a 
prior Infeftment with Clandeftlne Pollc(ſon,though 
granced to Creditors, Moriſon, 980, & a ſecond daloſe 
hindred,preferred t0 the firſt, Borthwick.go1, 

Compryſing oull upon a Band without a preceeding 
Ch#ee, Crexftown, 34. the contralr followed there- 
after, Finleſon, $6. null if not execute upon 15 days, 
AR Scderunt,65.0r upon aDenunclation prior to the 
Term of payment, Nicolſon, 98. or prior to ſearch» 
ing, 1bid; and that upon the Ground of the whole 
Lands, Heppringle, 103. which is not neceſlary when 
Superlority is Appryſed, Ibid: 

Compryſing null without Requiſiciop, Cunningbaye, 
$0. and if led for the whole Sum when a part Is 
payed, DoQor Kincaid, 148. but not if the Denuncl- 
atlon be only for more, Edger, 304. So upon 2 
Non-entry for the whole Rents betore Declarator, 
E: Kinghorn, $599. and fo null if without a ſpecial 
Charge, E.Cafs(s,274.except it be of a Tack, or any 
Heretable Security wkhout Infefrment, Rale, 967. 

Compryſing extin&t by Introm:ifſion, Viſcount Ar= 
aand, 98. ipſe fatto by exceprion, L. Rankillor, 133- 
and Gilbagir,7010r thar it's ſariified and payed 41(z- 
ande, Lo: Lovit, 226. but nor exrirguifhed by a po- 
fierior Affignarion to Sums for payment thereof, Lo: 
Blantyre, 352. vid. Allowance. 

Compt- Books being Subſcribed by the Deblror, Sc= 
flained withour Wirneſſes, Kale, 324» yet 2 Debr 
therein acknowledged, bur not Subicribed, not Su- 
ſtained; Credhors of Brown, 556. 

Concluſion of a Declarator of Redemption, how Su- 
Najned, M1747, 573. 5nd ſeveral Conclufions in one 
Summons, Lawſon, 476, vid: Summons, vid. Cum 
latio attionum, 

Concurring in Proceſs, vid: Removing. 

Condition Impreſiable, L: Clunie, 2:3. Condition 
In a Tack, Hm, 474. how purg'd, and how proven, 
vid: Probatlan. 

Conduftio + Locatio, vid: Hyrer. ; 

Conſeſſion Kxtrajudicial, LivingFon, 2. Judicial 
not Subſcribed, Aichardſon, 138. upon Death» bed, 
Nic0l/on,8$10,holden as confeft,upon contumacy, Hume 
669, A party without the JurlſdiFjon cannot be 
holden as confeſi, Dichson, 690. and being holden 
as confeſt, he cannot defer the Oath In a Suipenfion, 
L: Coil. 445, and a Debc once confeſt, how raken a+ 
way, Lindſay, 459. one out of the Countrey belog 
holden as confeft Repon'd, Grebamry6cs. 

Confirmation by « Suptrior betwixt a General and 
Special Declarator, Sibbeld $1. a baſic Infeftment be- 
fore C: L:Aiten,q2 1.C:of a Baſe Tnfefrment,LiClack- 
M4annen, 314+ of a Baſe Charter, L:Glengerie, g64.0f 
one granted by the Saperiors ſelf, B: Glaſgow, 962, 
by his Sub vaſlal, L: Craigiver, 982. of one atter 

the Granters Death, L: Jobuſton,q29. of a Seafin of 
Kirk-lands, vid: Kirk-lands, v2d: Feucs,vid: Barony. 

, Confermation of « Teflament before Lirtizcomeſtati-, 
on, Cochran, 121. within year and day, Swith, 216. 
of an Herctable Bond, vid: Heretablez vid; Advoca- 
£100. bi 
Conſuſione tollitsr Obligatio, Hart, $09. 

; Conjurtt and Confident perſons, wid: Allignarion and 
Diſpofition, is faxdem. 

. Conjun{iſee Lends; vid: Excamblon: Conjun&kiar; 
vid: Wiftz vid; Fattor. . "i 
. Conjunitly and ſeytrally,ilk one for thelr own parts 
how Interpret, Ferqaber, 861. how In s Bond by 


Magifirars, T:1Ixverxefs, $66. how GCopjundlly only,Sin- | 
Flary 109+ Muir, 356, vid. Tutors, CopjunRily for an 
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lodlyiſible L V1,488 | - | 

Conqueſt, Minor tenetur placitans therein, Pringle, 
16s, the Lifercnc thereof, K; Damſermling, 302-whar 
ir 3s, L; Kenton, 417. Conqueſt during = Mariiage 
Olzpbant, 423. to the Heirs of the Marclage, Sheen, 
464- vid: Obiigment, vid; Cughalicy, 

Conſent of a Chapture,L: Dramilazrig,21.0f a Wilc 
Irwin, $5. toa Dlipoſition of Land, Chiſholm, 368; to 
the uplitting a Sum. L: Hembie, 929. her Conicnt e& 
mets reduced , Caſſit, 634- Conſent of a Wieneſs, 
Wwelwoed. 183. of a ConjunfteFlar , 198. to a Sub» 
yy 'X Galloway, 245+ to delivery of Corns, Reſ- 
el, 228, 

_Coxſent of a Minor without conſen of his Curators, 
Simpſon, 217. avd Goodlet. goo, of a party principal- 
ly Diſponing, Chisholw, 368. of an appearand Heir, 
Straiton; 951, a Wites conſent not proven by av at 
of Court without her Subſcription, Bellz9 43-10 a Dile 
pofitlon, Grant B98. qui tacet, conſentire viderar. Hum 
474- and Johnſton, 619. 

Conſignation of a Wodſet and whole Annvalrents, 
Cuynningbame; 49. not Arrefſtable, Mwray; 203. Sus 
fialned wkhout the Annualrents, L: Haddo;580.bears 
no Annualrent thereafter, Grierſon, 604+ Infirument 
of Corfignation; 499. Money configued, Grier ſon; 
604. Bonds Corfigued, Lrſlie; £91. 

Conſuttude or Cuftom in Rentals, KE: Galloway; 200, 
of other countreys In Bonds, Herper; 493+ and other 
Writs, Gordon,679. In England, Sinclair; $17. vid: 
uſe and wont; vid ; Stranger z vid: Ule of payment. 

Contigkt and Diſcontigue, vid:Parts and Pertinents; 
vid: Barony, 

Continuation of Summons, L: Preſtoun Grange; 231» 
Pwrves,37 5.vid; Sumn.om; vid: Declarator, 

Contratt terttable, L: Edmifiounz 108. how Com- 
pryſed, vid: Compryſing : Contract in favours of a 
Third Party, L, Weittingbame 3 334 vid; Regiſtra» 
tion. » 

Contraft of Marriage Suſtained, though Subſcribed 
by one Notrar, Grieve; 201, is bene fidti; vid: Mars 
riage, How It preſcribes, Hemi{ton; 18, Suſtained 
though made during the Marriage, Gibyz 912. andby 
way of Minur, walfe, 823. 

Contr avention before inferior Judges, Marſbel; 21+ 
how puriacd «a4 vindifian & inttrifie, Finthy; 59. 
Contravention of Lawborrows, Semple; 385. Suſtaig- 


cd without violence, L: #bittizgbemt; 609. how not 


Suftalned for Tennents.Grent; 61 5. Elcided by Diflie 
mulation, K: Advocarz 662. by fourtle years Poſlc fli- 
on, Tbid:by Conſent, L:43m;666. not Tryed Summar- 
ly, Eljot ; 82g. vid. Paſturage. 

Convent how Subicriblog, L: Drumlanrig, 21. vid: 
Chaprerz vid. Chaplandry. 

Corns once removed not Hypothecat, thereafter 
ſtopt, Stxert;i 56, if Sowen by a third partic after Pe» 
creet of Removing againſt another, they are the Sow- 
ers, Roſs; 414 vid: Hypotheque. 

Corrupting of Witneſits, vid. Reprobators. 

Caſif men, vid. Unfree-men. 

Creditor, one preferced to avother, Douglaſs, g0. not 
to be ſtopt In his Diligence by another, Scot; 249.vid; 
Debiror. 

Crounrie Rents how preſcribed, L: Skelmorlir. 93. 

Cunmulatio aRtiongm, vid: Adju vid: Redu» 
Rlon, vid: Conclufionz vid; Exhibition, vid. Im- 
probation, 

Curato75 conſenters are not Cautloners, Drummond; 
134. nor are they to be at the Horn, Corbet, 456. nor 
to he choſen before Tutory expire, Remſa7; 151. they 
muſt be lawfully Removed, Adem,g 14 Their Heins are 
lyable for Annualreats, Guthrie, 284. Cautioners for 
Curators how lyable,ReVoch; 319.00 allowed till after 
pupillarity, Chalmers. 742: they arc lyable in ſolidam, 
Gutbrit; 491, vid. Tutor; vid: Mipar, | 

Curiality of Scatland in Conqueſt, Forbes; gg9. gat 
due alter go years — » Mcas(6;788, 


Curs 


r'g2 D. 
cum Curiis how Inte B: Aberdint; $06: vid. 

jon ; vid: Vaſſa. 
Cuſtome, vid: Conſucrude. | | 
CuNomes not due npon the Kings High way, T: 
Linlithgow ; 3- Kings Cuſtoms _ to other 


prirat Debrs, Peebles, 589. may be conſtitute by a 
Charter without Seaſin, Sherlft of the Forreſt;* 640: 
vid: King. 


| D 
Dime and Interef}, vid:Contravention- ; 
Date of a Bond or Afſignatlion falle, It's 
falle in totam, Kyithz 199. how allowed to be keeped 


up in an Improbaron, L: Cleiſh; 605. and ſupplked * 


by Wirneſſes, Hemilton; 5. ' 

Dative ad omiſia null without citing the principal 
Execuror, Bain. 19. vid. Executor,vid, Tutor. 

Dead: part pertains to che Balrns, Finlaſon, 16. and 
the rhird thereof ro the Executor, if not exhauſted, 
Forth, '239, vid: Dcarh-bed, 

Dean of Gild's Court no Subaltern Court to the 
Bailliets, Adamſon; $99. 

Deenrie how mortified, Colledge Aberdene. 443+ 

Death-Bed only proponed by the Helr, L: Cragie- 
Wallace; 214. but not by way of Exception, Conrtey 5 
256.Suſtaincd againft all Deeds,cxcept for Furniſhing 
or other onerous Cauſes, Pollocks; 645. otherways 
Suſtained againſt all Bonds, wherher Heretable or 
Moveable, Schawigs, even Bonds of Provifion,Crene 
ftown Riadel; 847. though going thereafter to Kirk 


agaioft a Wife's [nfefrment of Liferenr, Robertſon; 13+ 
only Deads part can then be diſponed upon, Doxald- 
ſon; 113, and neither the Wifes nor Bairns parts can 
be prejudged, Cant;, 386. a Declaration of payment 
then nor Suſtained, Nicolſon; 810. vid: Diſcharge. 
Dtbiter needs not be called in a Subfidiary ARion, 
Scleiter; 3. is preſumed ſolvendo, watſon; 45: Is in bo» 
»« fide ro pay before Intimation, L: meſtrew; 192. 


even to an Executor, though there be an #ultimss He- 


res ,Paterſon; 193. bur is In male fide after Special De» 
clarator, Remſay, 117. 

Debitor non preſumitur donare, wallece;” 145. though 
berwlxt Father and Son, Carmicherl,' 431. and Kin- 
neird, 624- h 

Declaration proves nor. nam Teflibas, non Teſtimoniis 
&c. Hume; 642. 

Declarator of Liferent bides no Continuation when 
Inflantly verifiedzL: Lochinver; 632. is upon 21 days, 
vid : Summons; muſt be (peclal when Libelled ar a 
Subje&ts inftance, L: Mackbal. 3. 

General Declarator no complear Diligence, $ibbald; 
$1. bur ſpecial Declarator Is equiyalent to an Jnotl- 
mation, Remſey; 119. bldes no Continuation, L: Toxch; 
119. no: Suſtained without a Horning, Weſton; 397. 
vid: Redemption, vid: Non-entry, vid: Feu, vid: 
Thirlage. 

Declinators when to be received, Service, 280. 

Decreet 1s null if Subſcribed by the Judge only 
Medoxgel; 41. if pronounced in time of Parliament, 
L:Berns; 703. it nor bearing the relevancy, L: Dirle- 
Foun, 41-: If at an Heirs Inflance for Moveables, Ne= 

ſmith, 3 50. If againſt Perſons extra territorium, 
44- If afcer Advocation , Charters, 710, Suftalned 
though the Judge be Rebel, Kellit; 419- 

Decreet Arbitral Suſtained, Sublcribed by a Notrar 
If one of four Judges, Gibſon; 419. though the whole 
Articles ſabmirted-be not derermined, Sterk, 511. 

though without Claims given in, Dr. Kincaid; 609. 
though by the Overſman, and one for each Party on. 
ly of four Judges, Hunter, 655. though the blank be 
not Subſcribed by rhe Submirrers, Beatyz 678. yea 
though ſer down in a ſeparat Paper, L. Alter 
799+ and though Subſcribed by way of Minute before 

day , and extended thereafrer, Forrefter; 
684. yea though pronounced after and day, 
Hepburn 883, alla againft the Father and 
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- liburton, 52. Diligence poſter 
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$on,though he be not Subſcriblag, L: Hart woodmirg 
516, ſubmirred legally thereafrer, 15id : Sufiained 
without witneſſes, but all written and ſubſcribed by 
the Judges own hand, E: Rethes; 784. 

Decreet Cognitionss cauſe how led , Muirhead, gg; 
and how Adjudication paſſes thereupon, Inglis, r0z, 
who muft be called, Thomſen; 91. Suſtained though 
within year and day, Blair; $96. 

Decrett upon a Defenders being holden pro Conſeſy 


* Reduced, Hume, 669, 


Decreet in fore preſcribes, L: Lawers; 854. butin. 
terropted by a Transferring, 10;4. 

Defender how not Debarr'd by Horning, Bickin 
138. 

Deſorcement not comperent for the penalty in the 
AR of Parllament before Inferior Judges, Lands; 
$27. nor Suftained if before the Suns cifing, L: Hu. 
cartoun; 338. vid: Poy nding, 

Delivery of Wrics how proven, E: Rothes, 245, 
Delivery of Vittual how probable, Biſſet 5; 152, 
La: Aberzeldie, 689, Porttous, 657. Delivery of a Le- 
gacy. Dr: Mons; $26, an Aflignation nor delivered to 
the Defun&t, bur to a third parry.Suftained without 
p__ Delivery, Fairly, $16. Writs noi Delivered 

ow Suftained,yallaces; 145, and BYt; 247+ 

Denunciation of Lands firſt, but laft Compry fiog, 
Dr: Kincaid; 148. Suſpended, Borthwick; 401 after 
D: the Debitor cannot fer Tacks, Blaickbarn; 429+ D: 


'- hinders not Lifcrent-Eſchear, Lo: Cranitown, 569.the 
and Mercar, if he was ſupported, Meaxwtl, 457- abd ' 


Wirneſſes therein only dc figned by the Mci'enger, 
Murray; $87. D; at the Crols of Edixbargh, Peer and 
Shore of Leith,Chriſtit; $88.D:of a Rebel without three 
Blaſts, Somerveily 195. D: of a Bond, Smith; 834. 
Depoſotation of a Bond only probable by the Credl- 
tors Oath, Hay; 1 16.the Terms by the DepoſirarsOath, 
Lermonth; i co-probable againſt rhe Dep: firar by Wits 
peſſes, Farq«ber;426. D: of Lock't Coffers, E: Caſſils; 


' 193. of a Diſcharge, Dickson; 323, 


Depoſiter not obliged for annualcents, Doug laſs; 103. 


© he may be Charged and Denutced, Grierſonz6 t3.Mo- 


ney Depoſicat by a Wife, Fenton, 79 5» 
. Drſignarien of a Gleib found Informal, Hemilten; 
375-out of whatLands ics ro be made, Haliburton, 14. 
Deſignation, vid: Wirnefles, 
Deſtzxation of Money, L. Hardin, 239. to a Life- 
renter, Neſnith, 380. 
Duties, vid: Maills. vid: Blench. vid: Feu, 
Diligence of Tutors and Curators,Compryſers,Do- 
natars, vid: Idid: vid: Diſpoſition. vid: Exoneration, 
vid; Incident. Dillgence perfe&ed and inchoat, and 
accordingly preferred, L.Lag:3 Remy & Hi- 
or preferred, Livings 
ſton, 160, ReliR of Lindſe3, 35 5. Dilige nce before the 
Term of payment, vid. Arrefiment. D'lizence for 
Probation, Streton, 140. Diligence ſometimes nor re- 
ſpcRed, Creditors of Brown, $56 but brought In p4+ 
74 paſſe, Rutberſwrd, 678. Nimia diligentia, how con= 
fidered, Winrebamn, 586, 
Diminxtion, vid: Rental. 
DireFion only probable Scripts vel jaramento, Tur 
nerz6e2. 703. Brown, 86m Marra); 889. 
Diſcharge by a third party, Collonel Cunninghame; 


- and not read. 880.by a Chamberlain before theTerm, 
* KeTheſasrer;78, by a drunk perſon, Schew;2 41.by one 
- of moreExecurors,Sempel;s 14.by 2 perſon interdi&- 


ed; 16id: after a Capital Crime,$chaw;$530.by an Ex- 
ecutors Aſſigney, Miller, 617; of a particular Debr 
with a general Clauſe, Helyburton; 673.by a Farther & 
his Son a Minor, Heme; 795 .Suftalned though granted 
of the Wifes Tocher on Death-bed, Brown; 719. not 
Saftained of 200 merks without Witneſſcs, L:Kj n«ldy 
162.n0r Sabſcribed by oneNotrar unleſs refiriftedy 
809.Diſcharge upon the back of aBond, though deler, 
and not Subſcribed, Suſtained, Norket; 142. 
Diſclametion, L: wedderburn, 372- 
Diſcuſſing of Helrs,L: Craigmilier; 293: a 
Jo 
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Lyon; $0. Diſcuſſing of principal Deblcors, Arnot; 45+ 
Mathiſen; 443. : m_ 
; - Diſparagement in Marriage, French; 28. 

Diſpenſation not neceſſary to Baron Courts,nor to 

Sheriff Courrs,nor to Brieves, vide Ibid: 
/ Diſpeſetion to a Covjun@ and Corfidenr perſon, 
Df, 123- to a Davghter, watſor; 714 D- withour 
Inteft ment, Inglis;124. no Thrle ro Maills and Duties, 
Forreſter, £96. whhout a ſpecial Aſſignation ro the 
Maills and Duties. Rexeld; 158, D: Retenta poſirſſione, 
Strachan; 1:8. Traquaiy, 150. Calder word; 488. D.with 
a Reſervarion to grant a Charter of Arnualrent, Ha 
jmi/tonz 131+ D: of a Liſerent nor Subſcribed by rwo 
Nottars and four Witneſſes, Roſs; 485. nor delivered, 
Andirſow, $41. and Byres, 247. D: of an Annualrent 
by a Goodfir ro his Oy, L: Garthland; 626. 

Diſpoſition Of Moveables for Reljef of Cautionry, 
Kirkwood; 686. by a Barkrupr after Rebelljon, bear- 
jing for onerous Cauſes. Leckbart;7 55. of ſome Teind 
Bolls, L: Halgretn; 558. ex titnlo lncrative, bow far 
Suſtzined, Ki/gonr;34 9. I: prior ro the Denuncharion 
of a Compry ſing, Rebertfen;850. vid: Aﬀſignation vid: 
Maills avd Dutles;vid: Earki vpt,vid: Rebel. D:with 
a Clauſe \rrjtsnt not to ſel},nor Suſtained Ker: gg 1, ac- 
cording ro 1: altiCod; de pattis intry Empi:& Veinait: 
ſecus. L: lt: ff de paflis, D:; by one Bankrupt to ano» 
ther, Roby tjon, & 55, 

D-ſſolxtion of the Property, Diſſolves not the Jurlf- 
dieticn, Dorglany $99, vid: Annexation. 

Diſtreſs ſufficient upon Regiſlration of the Bond 
againſt rhe Caurjoner,l : Waxchtonn; 262 Difircis of 
a Tenement for a Grevnd Annual Grieve,769. vid: 
Caviloner; vid Warrardice, 

Diviſion of « Tiſtament tripartite, Sibbal dy7 5. Roſs; 
282. vid; Teftamenr, | 

Divorciment, Jobnſton; 154. 

Delns cnly probable Jaraments, Berthwick 401+ 

Donetay of Liferent preferred toa Comprylicr. T: 
Tullibarden. v9. 10 a0 Arrcfier. Halyburten; $2. and 
to an Aſſhgney, L: Halgreen; 758. preferred ro an An- 
pualrenter,Cochren,865 D: of Liferent has right ſince 
his Denunclatlon, L.Fexli53247+ vid: Infeftment; vid: 
Intromiffion:dyipg after general Declarator,how the 
Duties are tranſmirted ro hls Helrs and Execurers, 
Doxglafſs; 464. and Conlter, 111, Donatars Back- bond 
to the Theſaurer, vid: Back-bord. 

Donaters to the fingle ard Liferent- Eſcheat com= 
peting.vid:Liferent-eſcheatz rwe Donatars to a Supe- 
rlors Liferent-eſchear compering, L: Rentonnz9 48. 

Doneter lyable to the Debt in the Horning Fletcher 
$81.cempelled ro procuce the Superlors Infeftmenr, 
Jebyſton; 679 Voluntay payment to a Donatar, Ken- 
nowa); £60. vid; Compenſation. ; 

D netio omnium bonorum in ſraxdem, vid: Diſpofi- 
or; 2id; Aflhgnarion: Donatio intty virum & wxovem, 
Suſtained, L' Lawrifionn; 764. vid: Terce;a Tack to 
the Fusband and Wife fourd ſuch:L:Creigmiller, 869. 
not Revocked is valid, Rebertſon;346.Glaſsſoord; 919+ 
vid: Peplion. Donatio propter naptias, Walker; 967. 
Donatio remuntratoria, Cochran; $22. 


Doenetio Mortis canſa, Lawder,826.1f It expreſfyan 


onerous cavſe not Revockable, Lc: Carribily 115, 
Double  poynding upon a Summons, 'etſen; 135.1n 
a Suſpenſion, Braces 480» 


Dinbwrgh.Communis Patria, Chriſtie; $88, 

. Ejeftion Suftained only at the aRual and vatural 
Doſcfſors inſtance, Brxcez400 ſuſtalned againft a Wife, 
Caldwel;3o. and 8gainfi a Goodfir for his Oy,Irwing; 
though Ir preſcribe, |t may be Reftrifed ro Intruſion 
for Refiſturion, Hey; 25 2. how jt preſcribes, Lo:Low- 
don; 609. 

Elef#io ef Crediteris ſomerimes,Carnagit; 28 1.vid: 
Alternative. 

Emptioe &* winditio ef contratins bone fidei. L:Clue 
wiez&c. 223+ of Lands how Refiled from,0!{iphantzgo6 
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Hrmhald, Fergaſon, 885. Suftained though the price 
be referred to the Buyers (elf, K: Montroſe, 833. 

Entr9, vid: Helr,vid: Tack. 

Ereftion of Kirk-lapds how nall, campbel of Ard= 
thatton; $93: vid: Barony. 

Error of Confirming an Heretable Bond,docs not 
prejodge it, Dichson;, B49. vid: Writ. 

Eſchrat,vid: Liferemt vid: Baſtard, vid:Declarator. 
Eviftion hov Suſtained, Murray;q3 1:vid:Kxcambion. 

Excambion imports real Warrandice, E: Melroſe;83 
how # Declarator of Regreſs mufi be inrented, Li ar- 
aisz 461. vid: L: Abmaeldie; 689, 

Exciption cf payment In a forthcoming, Hemz!ton 
8. Ex:nor received after Liriſcomteſtarlon, L: Clunie; 
56: eſpeclally if confifling in ſas, La: Winton; 69. 
except againſt the Relevancy, L: Thorntoun; 254. Ex. 
proponed by the Principal, not allowed co the Cauti- 
onerg1#00d; $4 ſecus when only omitted, Arnotz9 1K x: 
of rot Regitirarion of a Seafin io whom competent, 
Marſhel;, 99. Ex. of Incompetercy againſt the Secret 
Council por Suſfained, Lo: Drymientig; 99: vid: De- 
clinator.Parthal Exception hinders hot Jayramentum iy 
litem \n a Spuilzic, Chringgs., 

Exceptio in fatto, how proven, Job; 154. Ex: pro- 
poned by the Author Competit ſucceſtori, Laz Glengar- 
nock; 205. Ex: againfi a p ynding how probab'e, Hayy 
207. Ex: vpop a promiſe when competent, Muir,283, 
Ex: Relevant #gainfi the Maſter, not Relevant againit 
the Tennent, H!pburny 3c0. Ex: Competent and os 
mirted,nor received by way of Suſpenfion,Cramſurdy 
311 and Lomb; 364 Ex: Noviter veniens ad n0ti:iam, 
Homlton,669. kx: contrali ro the Libel, cr not Rele« 
vant, uſt be admitted or repelled, Hume; 669.Ex:ad- 
mwireed to probation,and the Term clrcumduced, Glen 
of Bar;351. Fx: alibi, Montgomery; 651. 

Excommunication does not Exclude jus [Exguinis, 
but deve$ es the Right upon the King, Lo:Colvilz296 
Exczard their Tenrevis may be conveened in ſolidum 
for the Duties of the Lands, K: Advocatz 451. and 
though they cannot purſue.they may deicnd,not be, 
Ing at the K'ogs Horn, L: Colfloun; 812. 

Extcation,vid: Decreet; vid: Horning; vid: Charge, 
Ex: vor bearing the Meſſengers Stamp affixt null, 
Stuart; 224 way be \mproven though a Dilator on- 
ly Hume; $23. Tx: by Cflicers in Towns ſhould be in 
Writ, Dicks#n3227. Real Execurion whhout poſſeffi- 
ob hinders not perſonal, Sinclar; 299. whh poſſeſſion 
jr does, Scarietz605 Execution at the Dwelling-houſe, 
Montgomry; 651. 

Extcutor dative 4d omifſa, Hallyday;q. vid: Gourlay; 
316. he cannot purſue the Hutband for his Wifes mele 
appretiats, Melvil;79y, Ex: Creditor prefcrred Mira 
bead;ss Ex:may be purſued for a Deed preſtable by 
the Helr,Dr»mmond; 99. is lyable i» ſolidum if the reft 
be called, Peacock, 291.07 If the refit be dead, Aithin; 
180.Exclndes a Subſtitute, Leitch;49. he cannot pre« 
ſer one Creditor to another, Rochbead;89. nor make 
voluntar payment, 7effrey, 241. far lets after Citation, 
Lyll, 462. how lyable for Intromifſion, L: Carrybilly 
125. how conveen'd for heretable Bonds, Ceaflonn; 
200. and by the Reli& for Imployment of Sums for 
her Joynrure,Pritchy 321, 

Co-executor Chaiging, Brown;210. how conveened, 
Salmond; 533-Ex; how ordained to pay upon Caution 
to refiore, Scat; 285, Ex:omirting to prorefi for his 
own Debr,Grewfurd; 311. Ex: compelled to relieve 
the Heir, Porteou5,319- Ex: baving Licence to purſue, 
$eton;329. Kx: and Caurjover for the Defundh, Adiry 
332. Defalcarion how allowed the Hus bands Execy- 
tors,Gardon;399.s Wife Execurrix preferred to other 
Creditors, Hamilton; 382. 

Extcutor huw lyable for Annualrenty, L:Moriſters 
389. how obliged to an univerſal Legatar, Hog; 444. 
may purluc though the other concur not, Youngz4 5h, 
how —————— $.how lyablc In warrandice 
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for the Defun&, $«lmond; $343. Exccutor taking Af- 
ſignation ro the Defun&s Debrs, Dalgerne; gob- @ 
Cautioner may Confirm himſelf Exccucor for his own 
Rellef, Smith; $45. 

Extcutor Contirming a Debt of his own due by the 
Detun&, Henderſon; 564. and if he dle,it accreſces to 
the Co-cxecutor, 1bi4:a Debt given up by the Defun@, 
cannot be mizken'd by the Executors, Duff, $77. when 
an Kxecutor has no third of the Deads part, 3!ſor; 
593. is lyable co the price Confirmed, vi4: price: 
may purſue Exhibition and Delivery of Moveable 
Bonds, Lighton;643- not bound to relieve the Helr of 
Hererable D-bts,Schaw; 657. 

Extcutor to the Kxecuror of both Father and Mo. 
ther, #ilſorx; 659. Four Cxecurors getting Licenſe to 
purſue, L: Lag; 510.how one of them may purſue the 
reft, Hunter, 890: if lyable upon private knowledge, 
Crawſwrd,9 34. \f lyable toa Creditor who has done 
no Diligence, M4739 39. when lyable »/tra vires 3n+ 
venteris,Taglis,890. Rent of a Miln how pald to the 
Executor, L:urfinisber, 559. Exccutor and Helr both 
purſued for a Lifcrene, L:11neweek;8 53. 

Exbaxſiing of Teſtaments, |aſſray,24 1.and Crawſurd; 
311. how not proponable by the Executors Caurt- 
oners, #004;, 54+ 

Exhibition who are to be called therein, Fothring- 
bam; 89. how lybelled and proven, Cermichbael; 66. 
and Captain Crewſyrd; 420. not Suſtained againfit a 
Detcnder infefrt for Exbithicdon of his Wrirs, White« 
fwd, $19. Ex; and Regiſtration Suſtained in one 
Summons, Hej; $76, £xb:of a Writ never delivered, 
Riid, Bos. 

Exontratign how Suſtaincd,& far what Debus,Coup- 
e75161,40d Gathrit209.886d upon what Decreets, Scat, 
a85. Suſtained though the Creditor nor called. Tazl- 
ziferz 462, in general not Suſtained, L: Hed4o;580, 
Syftained vpon offer of the Defuntts Goods aud Al. 
ſigoarion thereto, Ruthrrſurds 678. 

Extent how valued upon Land,M. Hawilton;2 58. 

Extinguiſbing of Kights as of one Bond by another, 
Aikman;114. and Kjngi 201. a bale Iofefrment by a 
publick, E: Anzanda3ly1g5. an old Security by a new, 
L:iReplock; 169. but a4 Compryfing nat extlaguiſhed 
by a poſterior Tack, Lo: Blantyre; 352. and L: Dams 

ſermling; 453 yet a Compryling upon a Wad(et cx- 
tjnguifhes ir, (0 43 he cannot revwarn thereto, La: Dow » 
bill; 43- and two Bondy withour relation to one a+ 
nother,che poſterior rakes not away the priot,Suare 
75- vid: Compryfing. 

Extraqudicial, vid: Confeſſion, 


F Af, uid:Clandeſtine.vid. Nullity.vid:Cautloner, 
vid: Conppryſcr. vid: Diſpoſicion, 

Fafiam antiquumyvid: Declarator. Fattum impreſta» 
bile, vid: Condicion. vid: Minar. 

Faftier for a Turar,how far lyable, Slewman; 457. 
not lyable in Annualrent, Heme; $51. way not rake a 
Tack to his own behove L:Ladqubern; 633. compel- 
led to anſwer a ReduRian againſt him and his Con» 
filter, Ramſay; 644 

Faftory in rem ſuamna real Right, La: Borthwicks 
647-vid: Cautloner. vid: Wife.General F: toa Wiſe 
will noc import the ſale of Goods gratis, Pwves;374. 

Fair not Suſtained i» tmalationem Vicini, Falconer; 


898. 

Falſhood how It may be puniſhed by the Lords, 
and remitted to the Juices, Damber; 859. 

Failzie how purged In a Bond for Preſentation of 
@ Rebel, L: Aiton; 81. howln a Reverſion, Pringle; 

41. not Suſtajoed ina ContraRt of Tallzie,Kery 4591, 

br found purgeable at rhe Bar by the Heir, Dr: Scots 
$34. not purgeable by offering to find Caution, La; 
Collingtoumn; 91, 

Familia paterns, vid: Bond. vid: Diſcharge. vid; 
Diſpenſarion. vid; Minor. 

Ferms azd Duties how divided betwixt q Compry« 
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ſer and a prior Arreſter, Hamilton; $4. probable 
Wirneſles after three years, norwidfiagding the A 
of Parliament, 7«: 6, Roſs; 260, Maxwtl; 680. vid: 
Mallls and Dutles: wid; Donatar. 

Father how obliged to the Sons Deed,L79n; $0,nct 
bound to aliment his Songif Major, L: Remorny;8 19. is 
Adminifirator ro hls Son, L:Lamondz847.8 to his Ba- 
flardSon,L:Toxchby 1 20.may call for KxhibitionofBonds 
of Proviſion, L: Meonymus 6,348.the Fathers Creditors 
in poſſeſſion of his $oos Kitate are bone fide poflel- 
ſors, t1Il interrupted, Hwmne; 781. how a Father may 
purſue his Son chough a Minor,and in femilia,L; Bar. 
$49); $6. 

Ftay and Force, vid:Vis & Metas, 

Fee of Sums how It termioats,Grabame; 870, 

Feus Reduced for not payment of the Feu-duty, 
E; Melreſs; 83. though the Vaſlal be Minor, Lennox; 
675. yet nor competent to the Superior after he bs 
Denuded,L: Fedderburny7oo. nor to the Donatar to 
his Liferent-e(cheat,1bid; Few of Kirk lands muſt be 
Confirmed, La: Dx mſermling; 453. Viccars Manſe and 
GleibFeued before, 1562.Co0ok;7 54. Feu to theFeuers 
Heirs Malll, which failzying to his eldeft Heirs Female 
withour diviſion, L: Edmonſten; 8;8. 

Fex Duties Recovered only by poynding of the 
Ground, Rollock;4.42. vor perionally againſt a fingular 
Succefſor,Cockburn; 873. but Vaſlals may be purſucd 
both the ways, B:Gaiiowa1;624. 4 naked Diſpoſition 
may be a Title to purſue tor Feu Duiles, E: 7allibare 
dex; 842.and the Superiors recciving payment there. 
of is no Approbation of the Feu, La; Dumſermling; 
453- and docs not preſcribe In 40 years, L: Garntyl. 

it; 869. 

Fiſcys irs priviledge, and how It has jus tacite Ey- 
pothece,vid: Cuſtom, vid: Donatar. vid:Rebel.Procy- 
rator- filcal. vid: Con.miſlar. 

Fiſhing as \n an Infefrment cum piſcationibus, Max- 
wel; 371. vid: Infefrment. 

Forejanltzre \nterveening berwixt Charter and Seq 
fin, EK: Nithiſdaitl; 4. being Reduced, all other Rights 
fall in con(equence, Finla/on; 229. Stzart; 201, Lo;Bai 
merine; 295: Baſe Infeftments fall with the Superh 
ors Forefaulture, and revives with his Reſtitution, 
Crawſurd; 80g. vid: Tack. though the Scafin be ta- 
ken afrex the Forefaulrure,bur upon a prior Cauſe, : 
Nithiſdail; 4. 

Farr aign Bonds and Writs how Suſtained In Scot- 
land, vid: Bond. 

Forisſamiliation of Children, Smith; 14. excludes 
not the Legitrime, Roſs; 202. 

Fraxd: vid: Incident, vid: Compryſer, Fraud and 
Siwulation betwixt the Donatar and the Rebel, Rex(z 
394- how |t-mnſt be proven, vid: Compryfing, vid: 
Affignation. vid: Preſumprion. vid: Circumventlon, 

th ſrazdem Creditorum, vid: Dilpofition: vid: A ftig- 
nation. 

| _—_ bona fide prrcepti. vid: bone fides +: vid. Pole 
ſeſlor, 

Furiofity Reduftion thereupon comperent to the 
Perſons ſelf ix lwcido inttrucllse, Altzander, 623. and 
may be proven by Witneſſes without an Afſilſe even 
after the parries Jeath,Loch, 861, and deeds done ex 
intyvalle, Suſtained, Ibid. 

Furniſhing of Bread how ſuftalned and 
ter in Leith, 155. vid. Probation. vid:Wife, 

Forthcoming, vid: ns vid; Transferring. 


en, Bax- 


Extral, wid: Declarator, vid: Heir, Genera 
Clauſe, vid: Improbation, vid: Submifſion, Ge- 
neral Letters, vid: Horning: Suſtalned with a ſpecial 
Charge belng prov Cn L, Aithin,280. 
Generel Licence not Suftained, weems, 17g. 
Gift raken to theRebels behove or to his Bairns vx- 
foris familiat null, Lot Borthwicks Balrns,27.and like. 
wiſe upon his Charges, Inglis, 29, or retenie foſſtſhone, 


BaNxat)ut, 94+ Hamilton, 843 when there's place for 
| | 
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_'@ ſecond Gift, Sommuail,267.and how far-it extends, 


General Gift of -Eſcheat how far it extends, L: E- 


| fclmonth, 53- how far ſingle Eſcheat, E: King born, 237. 
. Mowat,t 92. Gitt ofa Fathers Kiſchear to his Son, Dal- 


£4710. 59. and of the; Mothers: afſigned- to the Son, 
Meſman, 795. a firſt Gift Declared and Afſigned,ccm = 
peting with aTecond;, E: Annangeil, 205. Keith 367, 
Adtion how fuflegined upon 2 Gift: before It be Seal- 
ed, Lymings g10-Giitiof Prebendty how to-be Sub- 
(cribed, Hume; 2369s . 

Glesb, how. deſigned and meaſured, L :Kerrſe 208. Lo: 
Dunſer mling; 425+. Lamont.813, cur of what Lahds 
Na#1n, 459. wo Kitks unite withiwo Glelbs; Roagh 
$539. vid: Deſignation, -p Manſe, 


'F Eir liable to the Defuns. Debt upen his own 
Oath copfiltuiing the fare, L: Toxch: 302. how 
lyable tro the ReliR& and Executors for: Relict, Yertch 
32 1» how1yable for the Defur&s deeds, Hoy 529, 
Heir purſulog mull Inftire& his Title Scripts Maxwe!, 


381, a Decrcer againſt him peſſi14 does nor infireſ . 


It «fix 8,Stnart, 423» L:Gadgirth, -559. Heir by Haip 
and Staple, Tromen, 437: 

Htir of « (econd Mar14oge,L:Haddoear81, Heirsof the 
Marriage Interpre: Balrns, Tarnbal,q86. & Veitch $28. 

Heirs portioners how they may-purſue one at.other, 
Pride, 540. how they may be purſued, Hume, 615. 
how one of them may be purſued in ſolisxm,017,964 
which of them ſhopld keep the Principal Writs, Den- 
holms, 258. 

Heirs of Provifien how lyable, Lygn: $0, Heir of 
Taiizie, Provoſt Striviling. £62. Helr of Line purk = 
Ing the Heir of Conquefi, Fazriie, $33.and how calc 
led, 1bid_Helr of a Compryſcr, Gordon 252. 

Heirſbip Meveables Intromened whth by the Helr, 
Dundaſs. 33. how to be Inventar'd,; Jobn(ton, 218. 
how they make the © Helr* lyable, Steven, 
426. Afﬀiigney to Helrſhip- Goods, how lyable for In- 
rerca)nment of the Heir, Kobertſon..4 525 

. Heret able Sums not Arreftable, / Forbes. 139. how 
the Heir and Executor may be: purſued thereforc, 
Falconer. 423-40 Hererable Bund wirkout Infefrment, 


- comes under « General Gi\fr,and If Infeftment follow, 
- under a ſpecial, Wallace, 459- they come votunder 


Eſchcar, Halzbarten, 207, where Seafin has nor ſol» 
lowed therevpon, Wright. 7 1 5. : 

Heretable Sums become Moveable after a Charge 
of Hornivg, Aaſtine, 225. and after a Decrect reco= 
vered at the Heirs Infiauce, Neſmith, 350. and after 
pay ment by the Camloner, Cant. 386. but not after 
Co: firwation ii a Teffament, Crawfard, 134. Nor 
afrer Atlignation, Falconer, 319. nor by Aflignation 
to Viftual for the Anvualrent thereof, Lind{ay, 469. 
nor after Corfignation upon Redemption. wacill De» 
clarator, Mwrry. 203. HW. 

Any Bond after the. Term of - payment of the 
Annualrent is Heretable, L: Lagtoun, 9 35. though ir 
bear no Infefrmenr, Falconer. 319+ bur this was al- 
tered by the AR of Parllament 1641, yer it was Ar» 
refiz ble before the Term of payment, Ker, 745. ard 
found Moveable till then, though bearing Annuals 
rent 10 the Term, Porteons, 319. Sums deftinar for 
Annualrent are bur Moveable, Capraln Watſon, 753. 
yetTocher deſiinar to be ſmployed upon Infefrment 
found Hererable, Robertſon, 8324. $So8 Bond bearing 
rhe Clauſe as well nor Infeft as Infefr, Donaldſon, 113. 
yea wirhont that Clauſe,Caaſton, 2co.bur found Move- 
able, If the Creditor die before the Term of pay- 
ment, Smith, 132. 

Hereqeld what fr bs, and when payed, Eleids Re- 
moving, L: Rewalian, .227. 

Heſp and Staple, vid: Seafin, vid: Heir. 
 "Nigh wanes, vid: Cuſtomes-. 

Holden 45 Confeſt, vid; Confeſſion, vid: Oath. 

Aologreph how: proven, P37n0n,273:Suftained with» 


out witneſſes, Kinlochie, 134. 

Homologaiion of a Decreert Arbitral, by an Illative 
qualification,nor ſuſtained, Hume, 619-0f a Teſtament 
how proven, Hynttr.850,vid;Executor.vid:Exccuion. 

Honour, vid: Titie. 

Horning againft a Magiſtrat to incarcerat a Rebel 
fourd pull, L: Dramlanrig, 9, but not by way of cx- 
cepticn, Dumvar,: 88.00t nuil for wane of three blaſts 
if it bear orderly ax4 lawfully done, Dryſacil, 116. 
null if Bot flan-ped, Stxa't, $18. tut not by way of 
Exception, Mc4/e{trr, $23«buil upon leſs than 15 days 
be-north the Water ot Der, Stxart, 161. and nct de- 
figuing the parties Dwelling-houſe, Adam. 217. and 
ſuſtained aker General Declarator, L: Smeton ; 2395 
and upcn the Parties not being Der upced at the 
Head burgh, of ihe Shire, Potter, 404. Intimarion 
of a Hornlpg not equivalent to a charge, lhidem. 

Horning vull if the Debt be payed beforeDenuncha» 
tion, though pot by way of exception, Doxglaſs, 544; 
bull againft the Wife ſlance Matrimenie, by way of 
Exception, Start, 674. cr for the Wiſe, if in ber 
nzme ovly, Napier,602. not null, though three years 
Interveenced beiwixt the Charge and the Depunrcha» 
tion, L: Laxchep, 924 and though the Regiſirat Exe 
ecution bore not (iz knocks, the Principal being then 
margined therewiih,and ithereafter iubſcribed by the 
meſſenger and proven, Scot, 843. and albclt Regi- 
firat after the Rebeis deceaſe, L: Ley, 250, Horning 
againſt an Exccutor, not iufficient ro make his Cau- 
tioner lyable; Arnot, 45+ 

Horning Suftalned to debar In Purſuing, L:Barganic, 
$56, and from deferdirg, but not from Leponlng, 
Dickſon , 138. and from propoving Improbation 
untill he be'Relaved, Donatar L: Foxlis Kicheat, 202. 
and to debar from Compr and Reckoning, Kult, 374. 
and to debar the Wife's &fiigney ro her behove, though 
beipg ovly againſt the Huzband, Chiſholm, $99. and 
the principal  Suſpender and his Cautioner being 
inſo/ven; lll berter Cautlcn be found ; Aedicks, 626. 

PMor1ing not ſuſtained ſunwarly by a Minif:er's Ex- 
ecuror for bls Stikzend, Miviſter of LivingFean's Re- 
l&, 53. Eut ſuſtained though nejther bearing Execate 
perſonally, nor at the aweliings bouſt, Wit bear a Copy 
deliver'd,S!u4rt,224-% upcn a Contract,afrerCharrcr 
and Seaſin,for Implement, L: Rentonn, 77 5. not Suz 
fiaired upon an AQ of a Kick-$eſhon, for Stenr, nor 
belvg ſubſcribed, Viſc: of Stormenth, 165. Suftained 
upon general Letters, with a ſpecial Charge, Troup 
147- and theugh execute at Daxce, though it is por 
the Kcad- Burgh of the Shire, Prior St. Bathens,202, 
Horning Is Beeeſſary before Compryſivg, Cranſtoun, 
31. Is not a ſufficient diſcuſſing of av Executor 
whereupon to purize rhe Cautioner, Arnot, 45. does 
not {ft the courſe of, Anrualrent, Grey, 187. gran- 
ted by the Lords Incidenter for Conſigned Money, 
Grierſon, 613, Extract of a Hornivg ro grourd of 
Arrcfiment, Df, 442+ 

Hoſpital preferred to other Creditors, Creditors of 
Brown, $56. : 

Hoxſemaills,how payed hetwixt the Re'i and Ex- 
ecators, Guthrie, 209. Double Maills, Finlaſon, 327. 
vid: Poynding, vid: Removing. 

Husband, wid: Wile, : 

Hypotbeque not Suftaſned of Writs of Land, Dandes 
252. vid: Scaſmn, vid: Impignoration. Suſtained of 
rhe Tennents Corns and other Goods, L: Polwart, 
899. and Hay, 96. vid; Tennent. 

Hyrer 8r Condytflor equi,how obliged to the Lender, 
Mowdt, 238. 


wy his neareſt Agrat preferred to be Tutor to x 
prior Tvtor Datlve, Colquheun, 349+ 
Inpignoration of the Wrin of Lands Wedſet, Hige 
463+ vid: Hyporheque. 
Imployment of Tocher not Suſtained ar an Aſſigneys 
Inſtance, but in the Terma of the Contrat of Marclage 
G Logan 
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as, $2. Impl: of money purſaed by the ReliR a- 
aft the Helr by Rxecutor, Grahame, 361. as alſo 
againſt a Cantloner, Neſmith, 380, Suſtained at a Mo- 
thers inflance for her daughter ageinft het Daughcers 
will, Gr4y:447- and being Imployed to the Wife in 
Liferent, and to the Bairns in Fee, belongs ro the 
Helr, Schaw , 649. Defiination ro Imploy Money, 
vid: Heretable. vid: Obligmenr. 

Importance, vid: Wrirs, vid: Obligment, 

Impriſonment, vid: Bailzies, vid: Subſidiary ARion, 

Improbetion how it muft be Lybelled for produ- 
Rion of Writs made by the Purſuers Authors; L: Cr4» 
git, 13. how the prodution excludes the Purſvers 
Title, £&; of Kinghorn, 18. how after a Term taken 
to produce, the Defender mey be abſent, E: Dnecens- 
berry, 818, who may be called therely, Mr: Leuder+ 
dail, 63. A Charter with Party and Perrinents Su- 
- tained as a Title rherelo, Town of Strivilings 166. 
as alſo a Charter Confirmed without Ioſefrment, L: 
Ghngar's, 564: and likewiſe a naked Scafin, L: Sme- 
ton, 581. 

Improb: Suftalned at the Inſtance of a ſingular Suc- 
ceſſor againſt his Authors Rights, Hemilten, 218. and 
upon a baſe Infefrment againſt Vaſlals, Stuart, 263. 
If their Authors and thelr Heirs be called, 163d: bur 
appearand Helrs need not be called, unleſs conde» 
ſcended upon, L: Lexiſtoun, 256. and E. Mar. 325. 
and Suftalncd though che Purſuers Anthors be nor 
Infeft, Baron of Achyl,234. and at the Inftance of a 
General Helr, #40r4e5,435. and of a Titular or Lord 
of Erettion, Stzart: 258. and of ab Heir though nor 
Infefr, E: Kingborn, 490. pot ſuſtained upon a perſo- 
nal Bond or Diſpoſition, Kemſey, 544- nor at the In. 
ſtance of an appearand Heir, neither Reroured nor 
Infeft, though at an Appryſers laſtance agaloft him, 
L: Jobnſton: 739. 

Improb: of a Writ produced by the Regiſter ſuſtain- 
ed in abſence, L: Mwdeſioun, 164- of a Compryſin 
and who are called therein, Henderſon, 378. of an 6l 
Seafin, L: Ley, 630. of Charters, Retours, and Re- 
giſirar Papers : K; Majefty, 682+ of an InterdiGiton, 
La: Borthwick, 961. of a Bond upon a falſe Date, 
Edmonfion, 993. of an execution by the Son agiloſt 
the Father, Thomſon, 541. how far ſuſtained before 
Inferior Judges; vid: Judges; vid:ReduRion;zvid: Re» 
giftration; vid: Retoures. 

Inprob: by way of Exception being concluded, nei» 
ther Arricles of Approbation nor the Improvers 
Oath admirred, L: Roſline, 25. not Suſtained againſt 
the deſignation of a Glelb, L: Carſe, 208.and does nor 
take away the ReduRion of the ſame Writ, Striviling, 
393- not Suſtained agaloſt a Regiſtrar Bond by way 
of Exceprion, Kyr. 675. Imp: and Reduttion Suſtain- 
ed in one Summons, Lo:K:ldrimmie,205. Redution 
of an Improbarion and Aion for making up rhe 
Cancelled Writ, ſuſtained in one Summons Lawſon, 
4765. how and when to abide-by a Writ, Ker,951. 
and how the Party granter is tobe cited, if our of che 
Countrey, 16id: how the Purſuers Title being clelded 
by a defence upon a prior Right, the Purſner may 
Reply upon a Right prior to it, though not produced 
ab initio, E: Kinghorn, 18. 

Incident Diligence refuſed for Writs pertainlog to 
the Purſuer or his Authors, or preſumed in his hands 
Grier, 14- and agaloft 4 Pupil whhin 12 years of 
age, vid: Minors. Incident upon 60 dayes againſt 
perſons out of the omg.» notſaſtained, without a 
Warrand, Mure, 431. neither furcher Diligence up- 
an other 60 dayes, not belng proteſted for, Roſs 485. 
yet ſuſtained vpon 6o dayes, upon the cravers decla- 
ring upon Oath, that the kavers were out of the Coun» 
trey, Dumber, 260+ 

Incidents muft be fpecial in Improbations, E: Mar, 
64+ and ſhould be raiſcd at the Inſtance of the Kings 
Adrocat, or with his Concurrence, E: Hume, 64. and 
he muſt be Cited with other Purſucrs In the princh 
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pal Cauſe, King's Advoent; 168. but It Is not need. 
[1 ro call the Granter of a Writ therein, Inglis, 312, 
how the Parties Called muſt a Ibid: and if th; 
Incident be not exccure,the having of the Wrirs may 
be referred to the Defenders Oath, Bxrner, 640. ſecus 
If Ir be execure, vids Probation. 

Indefinitly how Interprer, 186, 

Pro Indiviſe, vid: Removing, vid: Tennent, 

Inſeſtment cannot be taken away by way of Excep. 
tlon, Stirling, 286, granted by one Vaſlal to another 

rejudges not the Superior, Lo:Remſay, 97. two In. 
eftmenrs of one thing, the one derogets from the 9. 
ther, La: Reploch, x69, In full ſarkfation, vid: In- 
povation. Pofterlor 1nfefrment clad with Poſſeſſion, 
preferred to a- prior, Monnipenny, 118. prior with 
Poſſeſſion preferred to a poſterior Confirmed, vid; 
Confirmarion ; Infefrmenr of. Property preferred to 
a prior of Paſiarage and Commontie, vid: Paſturage, 
Infefrment with 16 years provifion, repelled in a 
Removing, L: Dramgqubaſſel, 405. and with 20 years 
Stuart, 335.and with 40. La: Glengarnoch, 220, 

Inſeſtment of Annualrent ro a ſecond Wife,and her 
Balrns precludes not the Husband from the Fee, and 
Diſponing thereupon, Veitch; 528. a Superlors Infeſt- 
ment belvg Reduced In Parliament, all others falls in 
conſequence per Exceptionem, Stxart;6 56. Inf: diſcot» 
form to the Contra, L: Rentoun;97 5. Inf: in an Office 
of Forrefter,9zo. in a Fiſhing in a Loch per expreſſum, 
Scot, 574.the cauſe of ap Infefrmenct how probable, L; 
Foulis, 247. Infefrment upon a Contratt of Marriage, 
La: Corfinday, 19. 

Inſerier, vid. |adges, 

{ubjbition ovly Heretable Rights, L: Br«co, 
61.yet deduced upon a Moveable Bond, Suſtained to 
Reduce another,(o far as it may be a ground to Com. 
pryſe, Douglas, 523. and will Reduce a Compryfing 
thereupon, unleſs the Compryſer offer to purge, 1- 
dem. $43- and L: Corsbie, $94. though It hinders 
not perſonal Execution, or againft Moveables, nporr 
theſaid Bond,15id. and Reduces a Diſpoficion, though 
In ſarsfaQion of a prior Bond, with an obligement 
to Iofcft in an Annualrenr, Scot, 415. much more if 
the Bond carry no obligement to Iofefr, Brown, 557. 
and Reduces a Contra , though depending apon 
prior Debrs, Roſs, 748. but not If the Bonds carry 
Obligements to grant Real Rights, Roſs, 552. 

Inbibition affeRs nor Cornz or Moveables, 
L: Braco, 61; Inhlb. refuſed to a Son againſt his Fa« 
ther, young Silvertounhil, ro.and againſt an appear- 
and Helr,Metbvin, 10.altered, Kjrþwood, 69, refuſed 
to aWifſe agaloſt herHusband, Henilton, 1 5 5. Dutallows 
cd to her upon a particular Bond,L. Glenbervie, 857. 

Inhibition Suftained npon a Moveable Bond agalnſt 
a real Right, Porteovs, 190. and upon a naked Gifr of 
Liferent, Troxp,199.and upon a Contra of Marriage, 
Lew, 188,when It takes effeR, L. Fairnies Balrns, 310, 
and at whoſe inftance Ir may be raiſed, Suppli- 
cants, 253- fit hinders the Debitor to contraft Debt, 
but not to Aſſign it, Dickſon, 418. vid. ReduRtion. 
vid. Im lon. 

Inbibition of Teleds, how far it extends,Lo. Bleu- 
tire, 363. paſt from by recelving the old Durles,1dem. 
3659. kt interrupts boxa fides in Tackimen,Stxart,z0 1. 
Rental Bolls due after Inhibltlon, Gordon, 24. Iohib. 
apon 6o days no Warrant for Executing perſovally, 
Ershin, 262. Stcxs in Execotions of ordinary Sum» 
mon, L., Kirkonnel, 338. the import thereof at the 
Mercat-Croſs of Edinbwgh, Petr and Shore of Leith, 
Lamb, 364. 

Inbibition at Duns and not at Greenlaw ſuftalned, 
Dickſon, 627. Inh: againft an rand Heir, Kirk» 
woed, 69. Inh: againR « party dwelling within a Re- 
gallry, muſt be execuce there, Stirling,393- and that 
Nullity recelved by way of Exce id: but ordl- 
narly not without ReduQion, vid: Decreer. Ioh: in» 
tervecniog berwixc Charter and Scafjo, vid: Arreſt- 

men, 
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ment; and betwixt a prior and poſterior ConcraR,L: 
$otstarbet, $79. 
we diſſimulatione tollite, vid: Contraven- 

N. | 

 mevaries not Suſtained upon acceptation of a 
pewBond from different perſons,though for the ſame 
debt, King, 201. and Lawſon, 689, 

Infiiting, a day with Cerrification, cannot be afſign- 
edto a Procurator withour the Purſuers ſelf be pre- 
ſent for that effeR, L: werdis, 513. this matter fully 

leared,E: Nuerensberry, $18, 
, —_— vid; Requifition. vid: Marrlage. vid: 
Premonition. vid: Confignarion, 

Inflrumentum noviter repertam, Gordon, 656, 

Inſtrumentum apud debitorem repertum Gordon, 691. 

Interdiftion publiſhed ar the Mercat-Croſs Suſtain- 
ed, Seton, 38, and without Cognition, 1b;4:but if oot 
yolunrar, ft muſt be upon Cognition, Campbel, 40. 
otherways Reduceable, r5echen, 85. after Inrerdicti- 
on the party may give Bond to Work-men for their 
Fees, L: Collingtbun, 142. otherways Reduced, For« 
bes, 690. bur will neither defend che perſon Jntcr- 
di&ed from Caption, nor his Moveables from poyn» 
ding,or other execution, Bruce, 725 but only receiye- 
able by way of ReduRion, Herate, $58. 

Intereſt, vid: Parcies. vid: Poſſeſſion, 

Interruption, vid: Eje&lon. vid: Preſcription. 

Intertainment, vid: Allment. : 

Intimation puts the Debiror In mela fide, La: wins 
toxn, 36. and how qualified, Murray, 35.but the only 
producing an Aſſignation is not equivalent thereto, 
Ibid: nor is privat knowledge <quivatenc, Adamſon, 
128. but the receiving of Annuzlrents from the De- 
bitor is, L: Helbtrtoun,z 29.45 alſo the Afigneys wri- 
ting a Lerrer,and the Deb1:or promifing to pay 
484-and alſo the executing Summons againft the De. 
biror upon the Aſſignation, Smith, 834. 

Intimation made by a Procurator who was alſoNots 
tar,\s null, Scot,z81. and art « parties Dwelling-houſe, 
with a Copy delivered to the Wife,doubred if ir pur 
the Husband ( belog our of the Countrey ) In mals 
fide, but not decided, Kinloch, 412. but if fothmar 
only at the Mercar-Croſs of the Head.burgh of the 
Shire where the Dcbltor dwells, that isnor (ufficient, 
—_— vid: Teiods. vid: Virious intromliſion, 
vid: Univerſal intromettor. vid: Executor.Intromet- 
tor withHelrfhip-goods, Canningbameyy 54. with Mallls 
and Duties, L:Foalis, 247 . with ſmall things, will nor 
lofer a paſſive Title, Scot, 86. 

Intromettor conveenable by the Creditors as well as 
Exccurors, Schew; 44. [tcus If there be an Executor 
Confirmed, Tennentz 230. thereafter only lyable ix 
quantam , Douglaſs ; 448. and ſo if the Intromettor 
Confirm withia year and day, Adie, 330.yea a Re- 
11& admitred ro Confirm two years after the Defun&s 
Deceale, Reli& of Lindſay; 355, but naked contl- 
nulng in Poſſeſſion will not infer Intromifſion, 41- 
lexs; 329. Intromettor can only be purſued where he 

IIs . 

— F « INT conjuntly, not lyable #n ſo- 
lidum, Chalmtys; 233- an Executor lyable though the 
Teftament be exhauſted, where there are other Pur- 
fairs depending before payment, Zaffra1;241. Intro. 
mettor lyable for Annualrents, not only before, bur 
fioce the DefunRs Deceale, L. Morifiewn 389.a0d may 
be conveened before a Decreet Cognitionis cauſe, and 
In one Summons, Lo: Blentyres 244. 

Intr»ſion noc neceſlar aftzz Removing, tf7ten/aw; 103 
bur if fe Intruder has been a year in poſleſſion, and 
hls Author 6 or 7 years, It excludes Removing, Hey; 
266. $uftained after rhree years,as to the ordinary 
Duries, vid: Removing. 

Invefta & illats pay no Multure, Keith; 1, vid: 
Milo. vid: Mulcures. , 

Inventsr, vid; Executor. vid: Exhaufting, 


Irritent Clauſe vid: Bick-tack, vid: Feus.vid: Offer: 
vid: Diſpoſirion, 

Iſh, vid: Tack. vid; Rental, - | | 

Judges of Inferior Courts may not Re-examine a 
party, Servictz280, may not fir before lawful rime of 
day, L: Halkertoun; 338. neither can they give war- 
rant to cite parties our of the Countrey,Selmendz414 
nor Judge in a Brothers Cauſe, G:mmil; 412. nor 
Subſcribe theſr own Decreets,vi4.Decreets.nor trans 
fer,or put others Decceers to execution, vid: Tranſ- 
—_— | 
Netther are they competent to RemoveTackſmen 
for not finding Caution, L: Jerriſweed, 642. neither 
can he — Dyers or Sentences in one Lybel,vid: 
Decreet. and the Clerk in his Office by his Extract, 
makes more Faith than the Judge, Lewder,z85. Like» 
as a ſucceeding Clerk may Extra& any A& our of 
his predeceſſors Books, Stxert; 2879. 

Inſerior Judges how competent to Improbarſong, 
La: Williamſon; $43. and after they are ſuni Offi-ia 
how they may Diſcharge Fines for Contumacy, Lind- 
ſay: 694. . 

- in Litem, vid: Exception. vid:Violent 
profits. 

YAN 20 Rebellion. vid; Scaſin.vid; Vaſ- 
ſal, | 

Ju ſuperveniens axthori, E: Dumſermling; 453+ Jus 
[uperveniens venditori, Cunningbamte, » 56. vid: Fore= 
faulture. vid: Union. 7x5 ſuperveniens xxori, L:BUdir- 
quhen: 851. 

Jus tertii, vid: Aſſignation. vid: Bond. 

Jus Mariti falls under fingle Eſcheat, Pollock, 
43% 


KR; on” 
Ing Is the Founrain of all Honour, vid: Title 
of Honour, King's Miln ; vid: Milo. King's 
Feus; vid: Penſion. King's Vaſſalz vid: Vaſſal; The 
King has the only power to unite Lands diſcontigue, 
Stxert; 213. but may not diſpone upon the Princes 
Lands, Hemilten; 218. may give a Tutor Dative, 
vid: Tutor. How his Letters for interruption of Pre» 
ſcription are publiſhed, K: Majefly; $15. how pre= 
ferred for the ſmpoſt of Wines, Peebles; 589.not pre- 
judged by hls Officers of Scate, vid: Diſſolutlon. and 
may purſae improbation of Services, Rectours, Char- 
ters, K: Majeſty; 683. and His Officers allowed to 
fit in His Cavſe, 7bid, 
Kings Vaſſal may purſue for Blood; L: Feſtxisber; 
12, whoſe Liferent-eſcheat falls ro the King, though 
not Tofefr, Doxgles; 119, and where the Holding is 
dublous,it is preſumed to be of the King, Helyburion; 
207» 
Kirk Lends how mortified to a Colledge, Coch;7 54 
vid: Confirmation, vid: Mortification. | 
Kirk Patrimenial or Menſal, Biſhop of Dunkeld;585 
Kirks unired,how diſunſred,Chriſtiſon; $69.the Queer 
ls the third parr of the Klrk, and accordingly to be 
vpholden, Kirk of Sel irb; 402. how the Bells to the 
Kirk are t@ be furniſhed, and the Kirk repaired, Pa- 
rochloners of Innerkeithing; 893. 
Kirk Seſſion an a thereof not ſubſcribed null, Viſc. 
of Stormenth,16 5. andTefiimonlals thereof how pro» 
bative, Wilſon; 187. | | 
Kindly Tennents, L:Leg, 6.vid:Tack.vid: Removing, 
vid: Renral. 


L, 4 ; 
Awborrows how to be Saſpended, and Cantlon 
found therein, Ls Clackmannaen, 318. vid: Con» 
trayention, : 
Lefius Agritadinis, vid. Death-bed. ; 
Legacy of anHeretableBond (uſtaln'd, Drummond, gg. 
by particular Tickets, though oot in the Teftamenc, 
Txecutor of Scot; 492. exceeding 100 pound, how 
reſtrifted and proven,,vallactz4g7. left to plouy uſes, 
Door Monro; $26. granted by way of Bond,nor Re- 
rockable, þy any deed probable by Witneſſes, Hox- 
G2 Roan; * 
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ſtoxn;s9 1.0f Heretable Bonds by the Laws of England, 
Melvilz 723+ no Legacy due niſi debitis deduftis,uid: 
Execaror, Legacy to the Siſter, Bells; 80g. left by way 
of Codicil, Dandeſs, 893. particular Legacies, & Le- 
gate nominum, Pool. 403+ 

Legel,vid:;Reverfion. vid: Terms of payment. 

Legater or his Afﬀigney can ooly purſee the Exe» 
cutors L: Balnamonn, 43- even though it be a ſpecial 
Legacy,he cannot purſue the Deblror therefore, For - 
refier, 288, : 

Legitime non debetur liberis tx parte matris, Pater- 
ſon, 12. vid: Portion natural, vid: Baſtard, 

Ltith, moveable Tennents there may be Witneſſes 
for their” Mafters, Watſon; 64. Seafins there how to 
be Regiltrat, Edmonſten, 72. being no Burgh Royal, 
its Baillicscannort Arreft, Decern, or Incarcerat any 
ro find Caurion, to anſwer as Law will, Selmend,7 5, 

Lttters of Diligence, vid: Incident. vid: Diligence. 
Lerters conform upon a Penſion, D: of Lennox» 2 59- 
for a Miniſters Stipend, Mkengit, 363 are not Diſ- 
charged by theA of Parliament againſt general Let- 
ters, Inglis; 427. Decreer and Letters conform, T: 
Carrick, $45 Letters of Supplement,vid: Removing, 
vid: Requiſition. 

Licenſe not allowed In Darives ad omiſſe, Halliday, 
7. Licence probable by Witneſſes, King's Advocar, 
662. vid: General. vid: Decreets, 

Liſe, vid: Preſuraption. 

Liferent-Eſcheat of the Vaſlal falls under the fingle 

Eſcheart of the Superior, Sibbald, 51. and belongs ro 
the Superior after the Liferenters Death, Lo: Ramſey, 
77.and pertains to the mmedlat Seperior ovly, Mel- 
drym,uon, though the Vaſſal ould offer to diſclaim, 
Doxfles, 272. and though the Vaſlals Seafin be null, 
Lo: Crenfioxn; $71. and though an appearand Heir 
only. Colmſlie436. and Lo: Cranſtoan;$69. and though 
hk Father was not Infefr, Lindſey; 738. 
. Liferent Eſcheat of a Vaſſal of Kirk Lands, falls ro 
the Lord of EreRlion, Ker, 350, how bygones are di» 
vided berwixc Dooatars, Mur1475$13.a0d howArreft. 
able,vid: Arrcſiment.and how It accreſces to rhe buy- 
er of the Lands,Cunninghame; 756. how the Horning 
thereof may be Reduced, Kinc4:d.472-how Suſtained 
porwithfianding of Inhibicion, Herris, 85. ro whom 
the Vaſſals Literenc falls afcer rhe Supgerior's is Gift- 
ed, Douglas; 357- | 

Liferenter" afrer Whitſanday, M*math; 6.- and 
before Martinmaſs, La: Aitox; 415. living (ill Martia- 
muſs day in rhe afternoon, La: Brantouns Execurors; 
894.has the priviledge of Removing Intraders, with- 
outWarning, Le: Kincaid;9. but not agalnſt Tennent 
cloſed within Terms, Thewfory 346. and after their 


death, Lerters granted ppon a Bill the poſie(- 
ſors of a Houſe upon fix days Warnljag, L: Hetroun; 
363. Charges to find Cautlon to maſnrajn and uphold 


z Houſe,ſuftalned againſt a Liferemer, copform to the 
AR of Parllamenr, Fox{i53196. as alſo agaloſt a Life. 
rent Tackſ-man, Ceddel; 744. Liferenters Afﬀſigney 
in poſſeſſion, preferred tothe Heretors, #right; 715. 

Liſerext Right made in lets Reduced, Robertſon; 13. 
Conftiture by Bond, nor Aflignable 3s freudem, L: 
Rettrey; 126. and by a Decreet Arbirral falls under 
Liferent-Eſcheat, Mur1 47; 25. provided to a Woman 
though for Adultery,ſuſtained, Roſs;896. is Compry- 
ſable for the Huzbands Debt, Finlaſon's Wife; 128. 
and (och Compryſog needs no Infeftment, Maxwel; 
915. Liferent»Tacks falls not under fingle Eſchear, 
Stzot; 579. 

Liquidation, vid: Diſtreſs. vid: Probation. vidz 
Qualified Oath. ks 

Litigions, Richardſon; 996. vid; Lo: Seſſion. 

Litiſconteſtation, no exception receivable thereaf- 
ter,nif noviter veniens 4d natitiam,Crawſurd;2g6.and 
verified ſc#ipte, M'miilanz299. and In Improbatlons, 
nelther the Oath, noc Articles of Appro- 
bation can be recclyed thereafter, Lz Koſlin; 25+ vid; 
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Gordon of Clunite; 26. 


Lecatio & conduftzo, vid: Hyrer: a Charge for a' 


Chamber-Ma1l, Suſpeftided becauſe not entred thereto 
« Month after the Term, Brown; 687. 
Locks penitentie before delivery of a Diſpofitlon, 


Byre65247. (oa birgain of Land, Oliphant; 4c5. before * 


delivery of a Bond, Glendinning; 7 33. 

Lords of Ertftion, Ker, 360. 

Lords of Seſſion are vor Judges to Decreets of Parll. 
ament, Minifter of Kirklifonn;180, afid Stzart,zor, 
neither can they buy FPleys, Richardſon; 976. and the 
AQof Parliatmerit exrenids only to Deprivation, Ibid, 
they are competent Judges to the queſtion of Baſtzre 
dy, vid: Service. neicher can any Member of *effion 
buy Pleys, Mowet; 17 4+ 

Lowſing, vid: Arrcftment. 

Lyon King at Arms may conveen the Meſſengers 
any where, Meſſengers; 601. vid: Caption. 


Agiſtrats of Burghs of Barony are not to execute 

Captions, L:Langtoun, 109. of BurghiRoyal how 
lyable for the Rebels Debt, Haiyburton; 205. not lyable 
in ſolidzm,Kerz265. 1h ſubfidlaryARtions againfi them, 
It's not neccſlary ro produce the Horning, Baillie 
401. nor to call the Rebel, Roſs; 443.nort being able to 
apprehend the Rebel, they are afloiizled, 1b34.belng 
once Charged,Miill lyable to apprehend the Rebel ſor 
the ſpace of a year only; Hay; $30. though Charged 
In the oight time,and the Burgh was poor, &t. Lyon; 
636 vid: Officers. | 

Maills and Duties, the Tennents Maſter needs nor 
be called therein, La: £orfinday; 19. are not duc before 
Declarator of Nov.entry, Lo: Leſly; 24. nor in War- 
randice Lands hefore Leclarator of Fai:zie, M*mathz 
99. nor by the Defun: Exccutor without produ&i- 
on ofhls Seafin,S:ten;325.but may be purſued before 
the Term of payment, Edingtoun; 330. 

Maills and Dxties cannot be advanced before hand 
to the Hereror in frexdem, Gray; 445+ a naked Com- 
pryfing Is aTitle thereto, Rale,969.how Intromettors 
therewlth are lyable, La: Borthwick; 990. Suſtalned 
upon a Charter without a Seafin,#eod.839, Maills and 
Daries, and Adjudication In one Summons, vid: Ad» 
judication, vid: Compryſing. vid: Reſignation. vid: 
Superſor, 

Majority preferred In the Probatlon to the Alledg 
ance. of Minoriry, Stuart, 112. 

Mala fides how inferred, Execators L: Dffus339; 

Malverſation of a Meſſenger, Kells; 245. 

Mandatum tollitxr Mortuo mandatore, L. Duffus, 339: 
vid: Payment. vid: Cautloner. ſtcus 6 3n rem ſuam, 
vid: Procuratory. 

Manſe, vid: Gleib. vid: Mioifier. 

Merrizge how required by the Denatar, French; 28, 
wherein diſparadgrpent conſiſts, 1b34. with the for- 
mallies of the Inſtrument, 19i4:rhe Marriage of every 
appearand Heir Is due; 155d: the Itfiroment of Re. 
quifition what It ought to bear, E: Rotbes; 286. ard 
how the Slpgle arid Double Avall is due, 1bi4. The 
King prefcrred thereln ro other Superiors, Lo: Bel- 
merino; 295. Narriage belng Diſſolved within' year 
and day, Suftalned ro repeat the Tocher, King; 309. 
a Bond ro Marry ander ſuch a penaltySuſiatned as to 
the penalty, vid: Bond. 

Ma(ters, vid, Hyporheque, vid: Tennents. 

In Meditationt ſecs, $congeal; 265. vid:Bankrepe: 

Medium impedimentam;vid: Arrctiment. vid:Com: 
pryfing. vid:Confirmarlon. vid: Diſpofition.vid-Fore- 
faolture.vid;Inhiblrlon.vid: Reſignation, vid:Tack, 

Members of Seſſion, vid: Lords. 

Meſſengers can only defign Witneſſes In a Denan, 
clation, Mur!ay, $89. hinderers of Mefſengers to 
execute Caption, how they may be purfzed, Mitchel 
691, vid: Malverſarlon. 

Metts and age how to be obſerved, Berys, 20, 

Metss Canſa Suſtained to'd Wite agatnft t fivgular 

Sac » 
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Succeſſor ro Reduce her conſent, Caſir, 634. Metus 
reverentialis not Suftalned, vid : Conſent, vid: vis 
Of Meths. : on 

Miln the Scafin thereof ſpecial, Aithin, 41. yet 
Tradition of Earth and Stone (uftained, Kennedie,q 29 
vid; Multures, vid: Thirladge. 

Miniſter and Stſſion cannot charge for a Rent ro a 
Reader unleſs the AR of Seſſion bz Subſcribed by rhe 
Parochioners, and the partic charged, Viſc:Stormonth 
165. they may purſue any poſſeſſor of Teinds for 
their whole Stipend in quantum 8c. Mortoun, 194. 
how the Reli& and Barns has Right to the Stipend 
after his deceaſe, E: Mariſchal, 221. their Manſc and 
Gleib holds of none but the King, ro whom their E- 
ſchear falls, Fletcher, 373- dying at #bitſunday, what 
falls for Stipend, what for Annar, Swinton, 446. he 
cannot be removed frota the Maniſe untill Reparations 
be payed, Kyir, $21. a houle already built by another, 
cannor be defigned for a Manſe, bur he muſt purſue 
therefore, or build one for himſelf, Minlſter of Inner- 
brithing, 558.how a Stipendiary Minifter may fer Vic- 
carage Teinds, Tennents of Hyndwood,8 12; 

Minor in familia paterne Is not obliged for Clothes, 
Lamb, $0 nor to give their Oath upon the Fathers 
D:ed, Kinnirrs, 42 and are freed of all perſonal Exc- 
cutlon, Somerweil, 129,he cannot diſcharge a Dzcreer, 
recovered at his Curators inftance, Stoddart, 645. 
Intromettors with his Moncy payes Annualient, Hen« 

on, 728. 

— may purſne their Tutors Heir with Cura- 
tors named in England, Neſmith, 145. and may pur- 
ſuc them to accept or Renounce, vid; Tutors, and 
to Exhibire their Writs, withour Concourſe of their 
Curator, L: Heddo, 448; bur not for delivery, L; Had- 
do, $08. and may purſue them in ſolidum, Guthrie, 

91. and for Redemption of his Lands from theni, 
La: Heddo, 580. 

Minors may redeem any Compryſing intre 4n0s 
utiles, Rule. 8975. and may meliorat his own condition 
by Submiſſion, c. Hepburn, 88 3-they cannot be purſu- 
ed as havers within twelve years of Age, Aithin, 324. 
but are conveenable after 14, E: Mar, 375. and ob» 
liged to D-pone though their Curators be abſent, For- 
bes, 479+ the priviledge ofa Minor ſucceeding to a 
Major; dying intre ennos utiles, M*math,351. 

Deeds done by Minors withouc conſent of Curators 
are null, Drummond, 130. by way of Suſpenfion, though 
the Bond bore be was Major, Bell, 892. except it be 
for what is in rem verſum, Gordon, 473. as for Pes 
dagogne»fces, Drummond, 298. and 3s for the price 
of a Horſe delivered, Brown, 412. and for Merchants 
Ware and Abullzimenrs furniſhed, Inglis, «65. having 
Chargcd a Party without his Curarors conſent, the 
ſame Suſpended, Burgeſles of Glaſgow, 283, 

Minor Reflored in integrum againſt a Diſcharge; 
Lockhart, 227- againſt a Decreer cognitionis cauſe, 
Kennedie. 331. and again!) a Diſpofitjon of Lands, «b 
initio, being made withour rhe Avthorlty of a Judge; 
Houſton, $58. ard againſt his Contrat of Marriage 
in quantum leſs; Davidſon,639. and againft a Con- 
tract of Marriage with his Siſter, made withour hls 
Curators conſent; Mexwel. 660, and againſt a Di(- 
poſition of Lands upon Lefion, thoogh wirh conſent 
of Curators, Hume; 763. and without calling his Cu» 

rnocts 835 
"—_ > 935 zpainft an Infefrmenr, whereto 
his Father was obliged, Paton, 29 5. nor againſt a 
Dilpofirion of Lands, except intre annvs utiles, and 
upon Lefion, Henilton, 488, nor agaioft a Promiſe 
upon Oarh, Hepburn, 697. nor agalaft a Bond, though 
he Revocked intre anos atiles, but had not incent- 
cd ReduRion, MwTay, $39- or had payed Annual- 
rent after his Majorky, fobnſton, 537+ or, where he 
calls and (wears himſelf ro be Major, weyms, 831. ſecus 
If he promiſe only oor to Revock, or gave order, and 


dire&ion only, Ibid. 
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29 
Minor non tenetxr placitare $0, Hamilton, 154. nel- 
ther primario, nor per conſequentiam, Pringle 16 
Sed tenttur ſupry conqueſts, Mr: of Fedburgh, 3 45. and 
the Proviog the Teror of a Charter Suſtained againſt 
him 1bi4;and teneexr in Subalcern Rights, Stuarr,216;& 
ſuſtaincd againſt his Mothers Liferent,though in eodem 
Corpore Juris, Balmanno, 365. and for not paymenc of 
the Feu-duty at his Supertors Inſtance, Lennox, 67 6. 

Minority,teſtibus non teflimoniisprobatur, wilſon, 187, 
Receivable by way of Exception, L, Lamond, 847. 
vid: Majority. 

Minut by way of Counſel or Advice,though fabſcrib. 
ed, not obligaror, E: Dumſermling, 214. and ſubſcrib : 
ed by Notrars, cannot be extended after thefr death, 
but Tranſumed, Roſs; 251. Implement of as Minut 
though Impreftable, how purſued, Murrey, 708. ME 
nut of a Contradt of Marriage ,though defeRive, yet 
extended, wolfe, 823, 

Miſſrve Letter nor Suftained , unleſs Holograph, 
Pyrnen, 273. If Holograph Suſtained of the Date, un- 
leſs Improven, Lo: Leſlie, 424. 

Moleſtetion and Declarator of a Right, how to be 
purſued, Town of Peebles, 285. Suſtained at the Life« 
renters inſtance, though the Fiar was debarr'd, and 
the Superior not called, L:wegm, 699. 

Money conſigned ought not to be lifred and exhl- 
hired before the Judge 75. intromifſion with 
Money how probable, Biſſet, 152. 

Mortification how Conttitute, L:Kerſe, 208. Mortifi- 
catlon of a Deanry, Colledge of Aberdene, 443+ 

Mortis cauſe, vid: Donatio. / 

Meſs vid: Commonty, how a Diviſion thereof may 
be purſued, Irwing, 53. 

Mother may diſpone her Moveables upon Death« 
bed, and exclude her Executors, Paterſon, 12. offc« 
ring ro majncain her Bairn, is preferred ro the Tu- 
ror in the keeping of him; Noble 310. But thereafter al- 
rered, Tbid. and may purſue Implement of her Daugh. 
ters Contrat of Marriage: vid: Imployment. 

Moveable; vid: Heretable, 

Mxltures not due for Farms payed to the Maſter 
&c. Krith, 1. nor of Corns brought into Barns; or 
Barn-yards, Brown, 378. Knaveſhip, Bannock and 
Lock are due as well as the Multures, chough not exs 
preſi, Adamſon, 358. 

Multzrts due upon a Contra@, notwithfianding of 
a poſteriar Feu cum Molendinis & Maulturis, Hemile 
ton, 651+ and upon an Infefrment In a Mila cam & 
ſtriftis Multwris, and 40 years poſſeſſion, notwith» 
fianding of a prior Infefrment cam Molendinis, Maxe 
wel, 810. vid: Thirlage. 

Mutxa! Contrafts purſued upon, though not dell. 
vered, Crawfſurd, 167. vid: Contratt, vid: Obliges 
ment, 


Atural, vid: Portion. 
Negative, in a ReduRion againſt a Bankrupe, 
proves ir (elf, Denniſton, 19. vid: Probation, 

Non- entry carries not the full Dutles till afrer Decla+ 
rator, but the Retoured Duty, _—_ three Terms 
ſubſequent to the Ward, Ker, 44. and Lot Lyſlie. 24, 
and thereupon a Compryſing Reduced, E: Kingborn 
$97. how the Lands being tull for 4o years, excludes 
all preceeding Non=encries, Dong laſs, 439. though 
proponed by a third party, where this point is fully 
cleared, Murray 449- : 

Non-entry excluded alſo by any Righe that will de- 


fend from a Removing, with 15 years poſleſſion, or 
contain a novo demus, Ibid: the Bu of Ward 
Lands may retein yolleſhon rill he be peyed of the 
Non..entries , otherwiſe he may purſue therefore, 
Peebles, 4s. not purged by the Supcriors Precepr, 
nor Charcer, unleſs Seafim follow chereupon , Hay, 
$11, Non-entry in blench Lands, only the Retour. 
ed Duty ks due, Ogrie, 564. rill after General Decla. 
racor, and — 4" may be comproied  — 

c 
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py _ belng called but the appearand Helr, Mon- 
£730, 7404 

Note of the receipt of Money npon the back of a 
Bond, though not ſubſcribed and delete, yet (uftain- 
ed in part of payment, Norkat, 142: vid: Diſcharge. 

Notter cannot ailo be Wirneſs to hls own Sub{crip- 
tlon, vid: Subſcription, nor a procurator In his own 
Inſtrument , vid: Intimation. a Nottar Purſned for 
Writ how Examined :x officio,Stuart, 48 2. 

Novatis, vid: Innovation. 

Novitey veziens ad notitian, vid: Exception, vid: 
Lirisconteſtatlon. 

Novo dams, vid: Non-entry.” 

, Noxa capt ſequitar, Calawell, 30. 

Nullity of an Horning confiſting ix fefo, how re- 
ceived, K: mintoun, 7. Nullity of a Decree: of the 
Admiral, Hamilton, 39. Nullity of a Scafin for not 
Regiſirarion, not comperent to a Tennent, La: Ds- 
nipace; 61. nor to one who had no right, Rowen, 8 58. 
Nullity of a Compryſing, though Inftavrly verified, 
not r<ceived by way of Exception, Stirling; 393- yet 
ſo received at the inſtance of one Compryler againſt 
another in Maills and Duties, Mitcheiſen; 395. as 
upon not being execute upon 15 dayes free, conform 
to an AR of Sederunt, 65. 

Nullity of a Retour by way of Exception, vid: Ad» 
vocation. Nullity of a Wrir recelved upon Redetti- 
on afrer Improbationz vid: Iniprobation. Nolllty of 
an Infefrment of Annexed Lands how rece1v'd, vid: 
Annexation. Nullity of an Infefrment of Kirk-lands 
afrer a Decreer of Removing how received, Hinder, 
652, vid. Decreer, 


O 

'S - of Verity, Cempbel, 242. Winraben, 1hid. Oath 

of Credulity by a Purſuer;Lo: Blantyre; 68. Oath 
of Credulity norwirhftanding of Probation, Lo: Dxf- 
fs, 156, and norwithſtanding the Suſpenders were 
not reponed to their Oaths, L: Dram: 331. Oath in 
litem, vid: Spullzie. A Wifes Oath ſtente Matrime- 
io, Lo: Gray, 335. only to operat againſi her (elf, 
afrer her Husbands deceaſe, Temple; 789, 

Oath of Calumny upon rhe whole Lybel, E: Gel/o« 
Way; 475. vid: Cautioczer, Oath in Supplement; Ri- 
cbardſon; 9418+ afrer which the Defender cannot be 
reponed, 7bid. A party reponed to hls Oath opon 
payment of the octhers Expences, Dauncen; 831. and 
an Executor reponed being holden as coofelt upon 
the promlie of payment of an Hererable Debt, wilſon 
380. and Repon'd upon a parties offering ro depone 
before Sentence, Denniſioun; 48 7» 

Oath, how a party may be ſummoned to give the 
ſame, Humt; 659. an Exception in fjafls proprie & 
yecenti, being referred toa parties Oath, if he mult de- 
pone pofetivs, yea, or no, or be holden az confeſt, 
wems, 839. a party purſued upon a penal Statute, 
c\ther ob damnum & intereſſe, or ad vindifian, is ob- 
liged to Depone, or be holden as confeſt without an 
Inqueſt, B: B: M'lrofs. 704+ 

Oblidgment to Infeft in an Annualrent, Hamilton; 
9. vid: Conqueſt, Obligment to Infeft himſelf and 
his Wife In Liferent,and the Heirs In Fee, If the Huſ= 
band can be compelled for Implement, L: Grantour 
410. oblidgrent of importance for above 100 pounds 
ſcots, fubſcribed by fewer than rwo Nottars, and four 
Wirneſſes, is null, Fothringhame, 43. except It be a 
Cootract of Marriage, whereupon Marriage hath fol- 
lowed, Grieve, 201, 

Obligment for x00 pounds or above ſubſcribed by 
one Norcar and four Wirneſles is null 169. but 
within 100 pounds ſuſtained, L: Helkertoxn, 338. Ob- 
ligement ina Tack ſubſcribed by two Notrars, bur 
not at the ſame time, Is null: Mc. Merran, 101. Oblidg- 
ment to pay ata Term or Infefr, elefiio non eft debi- 
to1is, Brown, 69. 

Mutxal Oblidgments In a Contra& of Marriage, how 
performed, Logan; 82, Obl; therein to provide the 
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Wife to the Conqueſt cf all Heretable Sums, Kncks 
178. and of all Lands Conqueſt, £:Damfermiing, 302, 
and of all Lands and Tecinds, but nor extended tg 
long Tacks, La: Dumfermiingz 359. and of all Sums 
provided to him and his +eirs duriog the Marriage, 
bur not to other Bairns, Otiphent; 423. of all Lands 
and Apnualrents Conquett; Donglaſs; 428, 

Gblidgment in a Contrat of Marriage to Inter. 
tain the Dawghter and her Hubind for a year, Hunter 
and Forbes, 89>. Oblidgment to make Lands worth 
ſo mychto « Wife,and the Rental proven accordingly 
La: Gerlees, 899 Obligment ro imploy a Sum. and <a 
Imploy itto the Wite, how the Heir is lyabl-, Cochran; 
425+ Od]: to reieive the Diſponer of the Teind duties, 
extended only proportionally to the Lands diſponed, 
L: Leſmore: 851+ 

Gffer by a Tennent ro purge the Clauſe Irritant of 
his Tack, Durham, 36. Offer without Confignation 
ſufficient ro flop a Deciarator of Failzie, Fobnlox; 292, 
Offer of the price for the thing purived for, liberars 
nor, vz4: Executor; vid: priſoner vid: Magiftiatz vid: 
Teind<, 

Offi:e ot Crowner and Durles belonging thereto, vid: 
Crowners. vid; Poſlciiion; vid: Infeſrment. Gift of a 
Clerks Office to a Mibor (uftzined, Eder, 899. Pers 
ſors jo Office, v3d: Declaration, 

Officer sgvid: King. Ofh-2's excourion againft a Miz 
giſtrat for re'viing to: 1ncarcerat 4 Rebel, proves rot, 
He/iburtoy, 205, Execution of Officers within Burghz 
vid: t.xecurio's, 

Officiym nobile yuaicis, vid:Exceprionz vid:Depoſitl. 
on. Eaminericn ix Officio,via:Wineſies vid: Norar, 

Omiſſa & malt appretiata; vid: Exccutor; vid: Das 
tive ad omiſca; a Teitzment ed om:ſſe |- null. if the 
Exccutor of the principal T:fiamenr be nor cited, 
Bain, 19. & « contre, White, 68. how the Executors 
may be purſued by the Reli& »0d Bairns for their 
parts of the Goods omitted, Peebles, 445. how the 
Rell& may be purſued by a Creditor, Schaw; 44+ 

Oneroxs Cauſe, vid: Diipolitionz vid : Afliguatl= 


ON. 

Order of Redemprion in legal and Conventional Re- 
verfions, K: De/mont, 32, Conform ro the AR of Par- 
liamenc, 12. a. 6; Cap. 135. Canningbame, 49. does 
not loſe the ſecurity without « Decreet of Redem- 
prion, Marray, 203. how Suſtained after Compr; ſing 
of a Wod(er, E: Bucclexgh; 439. Ir needs not be uſcd 
agalnfi the Appearand Heirz vid: Declaratorz the AC- 
ſignation thereto needs nor be Regiſtrat, E:Meroſchal; 


"8. 
Order of Redemption uſed at Edinbargh, though the 


Lands lay at Peebles ſuftalined, Murray, $73- Aſſign- 
ed with a Reverfion, the Aſſigney . lyable to the Ce. 
dents Bick-bond thereupon, Bennet, 606. uſed up- 
on the firſt day of the Term not Suftained, where the 
Reverfion bore eight days thereafter, Lo: Balmtring; 
725 asallo Suſtaived norwithfianding ſever al Infor. 
malirics in che Ioftrument of Premonition,L: Exr/flour; 
757.uled againſt the Defun&,ſuftained againſt the aps 
pearand bicir, Finleſon; £65. albeit not made at the 
Kirk Door after Sermon,conform to the Reverſion,and 
by a Meſlenger upon the Lords Deliverance, and not 
by a Procurator, Ibid. 


P. 
Aftion found probable by Witneſſes, vid: Witneſs. 
Pattionts Vſwrarie Sultained, vid: Order.vid.Ulus 
ry- Pattion ancnr the (erting of Land, how proven, 
Lawrie; 487. 

Pattum Legis Commiſſorie (uſtaſned, not being ſa» 
fiantly porged; Nairn, 198. ſecxs If the Fallzie be 
offercd to be purged inſtantly, Cleghory; 811, 

Palin de —_ ſacceſhone, Feirlir, 533. vid: 
Bond. ſupty bereaitate viventis, Aikenbead; 525, de 
fſutura ſucceſſiont,vid. Taiizie, extr4 __ Teverſionts 
vid, Order. in continents «djefium, vid: Back- 1 
vid. Bond, N4dan pafinm, vid. Charter. 

Pay- 


P, 


Parliament , all Courrs ſhould be filent during 
the firring thereof, Lat Barns, 903. vid. Lords of 
$efſ10n. 

Parſon may have an Helr, Rig; 24. a Parſon may 
ſet Tacks for more than five years after his death, 
Hoprs 144- "Pe: 

Parties intereſted may purſae though the princiz 
pal party be debarred, Lo, Bargenit, $5 vid. Sum- 
mons. 

Partutrs, vid. Society, 

Parts and pertznents contigue preferred in the pro- 
bation to diſcontigue, La; Beynz 310. borh equal, che 
purſuer preferred in the probationin a Removing, L: 
Lugtonn, 391- not neceſſary to prove fc in Initio un 
an Improbation,K.wigtean,s i8.nor in a Deglararor of 
Non+entry,Lo: Teſter, $48.5oth Purſuer and Defender 
adwirced to prove it in a Removing, L.Tz/hilew, 856, 
part and pertinent of Land diſcontigue, Forſyth, 626, 
vid, Poileffion. vid. Probation. 

Paſſive Title, vid. Heir. vid. Behaviour, &c, 

Pafixrage of Goods in Confinis no Contraventlon, 
L. Grange, 217. lofeſtment cam paſcuis & paſtaris 
communi paſture. Sheriff of Cavers, 449+ paſturage of a 
Horie and two Kine to a Minitter, Hamilton, 489. 

Patent, vid, Ticle of Honour, 

Patron of a Prebandry, Hum; 359. 

Patronage conitirute by Charter without Seafin, 
Sheriff of Forreſt, 640. h 

Payment made to the Wife norwirhſtanding the 
Husbands \otimarion fuftalned ,M"math; 22, payment 
npon a Miflve Letter, L: Duffus, 339. before the 
Term of paymeurt. L: Lexcbop.352. payment of Feu- 
duties not probable by Wirneflcs, Ceipitz $62 pay- 
ment made tro the Son of his Tocher, due to the Fa=z 
ther in his preſence, an not reclalmiog, Johnſton 
619, partial payment of a Back-rack=auty, Barclay; 


8. 
TS cnateie againſt a deed noNullity thereof, Hope; 14.4. 
how conſidered In Boads, L: Helcerteun;338: penaicy 
for Contumacy belongs to the Judge, v44: Jadge. 
penalty ina Tack of five years how divided, F ovnſton; 
no Right cannor hang ix pendente, Finlaſon; 
16. pendente (ire,vid: Liriglous. * | 
Penfion of Coals or Vittaul how payed, Paip; 53+ 
ntion our of Telnd-fheaves, Scramponr; 524. pen- 
Fon ns a Biſhop cam poteſtate transſerendz, Miniſter 
of Kirb/iftox; 180. and Lerters conto: m 10 the Allig- 
nevs name Maxig 351. and with power tc the Allige 
ney © Tran+ter , Bilhop of Stz Andr-ws; 695. cum 
poteſtar? transſtrendi ttiam in articklo mortas,Coalmers 
410. Pci:fina Aint, ard not Jorimat before the 
Cedents Dearti. is cull, Biſhop of 4bordent 29. 

Penſion nor clad wich poſſeffion beioce the year 
1587. chough by A of Yariiament 1592. It be ce- 
clared null, yer policſh.n of a part preſerves the 
whole,Chelmers; 410. Penſion grapred ro one (erving 
the Cure during his Liferime, Lo Conpery 44 1.Pen- 
fion granced by a Laick p. (fon, with an Attignailon 
to the Maills and Durics, no real Right, Urquber £3459 
Penfion quarrelled upon the AR 104. Patl, 7. 74 

, L; Freeland; $74+ 
. Perſonal Boad - Righrs does nor oblige 2 ſingular 
Succeſicr, L:Bernbarrow 7. vid: Bond. vid: Right. 
vid: Back: bond, Perional and Real, vid: Execution. 
vid: Tcinds, &c. 

Pignus, vid: Impignoration. 

Plecitare, vid: Heir. 

Plees, vid: Lirigious, vid: Lords of Seffion. 
Pojnding of Goods the iuperplus how repeared, 
$5. not ſuſtained before the Term «of payment, Ha; 
209. not probable by Wi-refſcs, Hame, 255. pleugh 

how poynded,Guliet,312. Poynding of other 
mens goods, L: Helhrrtoun; 338. Poynding of Ten» 


nents Goods how ſtopped by thc Maſter, Ibid. 
Eſtimation of poynded Goods how Conrclied,L; G4» 
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£3e;350, Poynd: ſuſtained to Eleid a Spulſtie,though 
rwo hours after Incromifſion, Meftertoun; 416. Poyn- 
ding upon a new Sheriffs preceprt , 1#4i4: upon the 
Decreer of a Baron Court, without (everal Formall- 
ties, Downiez 468. and In uſe to be done at fuchs 
p'ace, probable by Witnefles, Chiſholwy 515. vid: Hy» 
porheque. ' 

Poynding of the Ground real zgainft the Poſleſſors, 
Ktir; 132. Suftained fora Penfion,though none was 
called but the appearand Heir, Moncrirf,, 745, and & 
Seafin on a Precept of Clare Conſtet not Suttained as 
8 (uffcient Title, nor yer for perſoral payment,ex+ 

cept the Precepr be produced, #1llitz 232. and the 
Summons raiſed Decleratorie before the Term of 
paymenr, Suſtained agalnſt the Tennen's Goods and 
all orhers upon the Ground, La: Ednem: 387. and the 
At Parl. 5. 74. 3. cap. 36, fo interpret Ibid: Suftalte 
cd againſt the Sons Lands, though not Iofeft, Stri- 
veling; $48. | 

Poynding not Suftained at the Helrs Inflance, for 
Ince; veening Rents berwixt the Deſuns Deceaſe and 
his Retour, Philip; 352. La: Ednim; 379. It is needs 
leſs ro Summon one who has Right to the Revecrſi= 
On, Cunninghame; 562. nor Suftained upon a Wodlet 
with a Back-Tack, L: Gartblend; $7.4. nor at the In« 
fiance of an &Annualremier becoming Superior, Somer- 
vail; 585. 

Pojnaing on a Sheriffs Precept Suſtained without 
a precceding Charge, on Letrers from the Lords, $#- 
tor; 784. the preſent H-retor muſt be always cited, 
Oliphent; 787. and Poynding execote at the Heads 
Burgh ofthe Regalliy,ot Goods found within the Re» 
pality Suftatned,though the owner dwelt within the 
Royalty, Brown; 859. vid: Compryfing. 

Portion Natw'«l cue at the Fathers Deceaſe before 
the Mothers, Finlaſen; 16. vid: Deads part. vid:Le« 
gitime. vid. Bairn. | 

Poſirſſion of Forefaulred Eftares for five years trycd 
after Litzſconteſtarion, without Precognition, Mexwelz 
74- Polleſlor ninr or cen years preferred to th* He» 
retor, Hamilton, 80, Poſſeſſor pro indiviſe Suftained 
againſt a Removing, 88. not recclved by way of 
Suſpenſion againit ir, L: Zobnfon; 411. 

Peſitſior bona fide ſacit ſruttns ſuns, Monipruny; 118. 
Iotercuprion makes him male pdei poſirſior, Ibid: vids 
Wife. vid: Wodfer, Poſſellion in Movcablcs preſfumes 
property, Twwnbul;, 151, and preferred ro the proba» 
clon, Ibid, Plefſion not Suſtained after the Thile is 
reduced, Finlaſon; 229, 

Fourty yeers Poſirſſion Elelded In a Removing, wilſex; 
278 four years Pollc(fion nor Suſtained, Dougles; 298 
nor five years Poſſeſſion, Robiſon; 850. nor ren years 
pi] (hon upon a null Righr. Forſ1thz626, yer ſix years 
poll: flion Suftalned 3 poſſ-ſiorzo, vid: Removing Re» 
rainlpg of poſicfſhon of the De fun&s Goods, infers not 
vitious intromiflion, Allens Execurors, 327, 

Poſit ſor precarixs or byTollerance,Suftained againſt 
a Removing, and how proven, La: Mezwe!l; 385.00t 
ſuſtained ro qualific poſſeſſion, Mitche/ſon; 395. nor 
againſt a pubilck Infefrment, Maxwel;786, Poſſeſfion 
upon a Wodlſet, La: Collingroun; 387, upon an Aﬀig- 
nation with ten years, Suſtained in peſſeſorio, Hamile 
tony 80. ; 

Poſieſſsen of a part above the half will defend prs 
tots, Hunter, 430. Immemortal poſic(lion of four Ale 
kers of Land without metring, Suffaincd againfi Re- 
moving from the ſuperplus If ir were met, Doxgles, 
439. Poſſeſſion upon a Right probable by Whrneſſes 
Roſs; 491. Poſſeſſion upon a Compryſing preferred 
ro a Tackſ-man and hls Aſfieney, Roſs; $24. 

Commiſſion to try poſleffion of part and pertinent 
upon a probation binc inde, L: Kewallan; $28. Deli= 
very of Goods retente poſirſſione purges nor vicious 
intromlſſion, Dalrymple; 6397. even though he have 

the Glft of his Fathers Eſcheat declared,Ibid: Poſleſ(- 
fion cannot be inyerted,as from a Tack to a —_ 
H 2 0g, 
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fing, Blackburn; 420. 

Liſerenters Poſieſſion not accoumed the Fiars,nor the 
Husbands Poſſeffion the Wifes, vid: Publick Infefr- 
ment, Twenty years Poſleſſion not Suſtained againſt 
© baſe Right upon a Contraft of Marriage, vid: baſe 
lofefrment. Poſſeſſion not qualified by holding of 
Courrs withour Infefrment, L: Forrefter, 896.” 

Poſſeſiory fp wt Glengarnech:220.,vid: Poſle(« 
ſeflion. vid: Removing. 

Prebendavy, vid: Gift, vid: Procuratory. vid: Su+ 
perlor. vid: Patron, 
 Precept of Seaſen to the Vaſſal after Rebellion, pre» 
judges not the Superfor of his Eſchear, Lo: Remſer; 
77- 
Precept of Clare Conſtat from a Lord of Ere&fon, 
and Scafin of Kirk-lands, Suſtained a Title to Remove 
without Confirmation, Mexwel; 1 544 Precept of Cle= 
re Conſtat and Seafin after Warning,no Title iD a Re- 
moving, bur a Retour is, E/phingſton; 157. and Is a ſuf 
ficient paſſive Title, bur not an Aﬀive, 155d: precepr 
of Clare Conſiat by a Commiffioner from a Superior, 
how Suftained as an ARive Tirle, »11!lirz 232+ 

Precept &c. excludes Non-evtiry, but only pro« 
bable by the Supertors Writ or Oath, E: Rotbes;245. 
After Warning,but 4o days before the Term,Suftain- 
ed in a Removing, L: Dr#mqubeſitl;29 1. without Sex. 
fin, ir does not purge Non-entry, He); $11+ Scafin 
thereupon bs an Attive Title Io Reduttion and Im- 
probation, Carnagitz 655. and in Mallls and Duties 
fince the Defun&s Deceaſe, Grant; 692. 

Precepts on Retowrs muſt be obeyed Selvs 7ure,T: of 
Edinburgh; 250. 

Preceptory vid: Preſentation, 

_Precognition of Forefault Lands, vid: Poſſeſſion, 
vid: Liferenter, vid. Compryſcr. Precognition of a 
po. before the Liferenter find Caution, Foulis; 
156, 

Predtceſſors and Authors, vid: ReduRion, and Im. 
probation. 

Preference,vid: Maſters and Tennents, Compryſers 
and Aſſigneys, Arreſters and Afigneys &c. 

Prejadicial Queſtions do not obſiruR the princi- 
pal Cauſe, Fernie; 112, 

Premonition, vid: Inflrumeonr, vid: Order. 

Preſcription \nterrupred by A&tion once Intenred, 
Captain Herring; 11. by regiſtration of Bonds, vid: 
Regitrarion, by ReduRion intre annes5 xtilts, Hemil« 
t0n;488.by publication of the Kings Lerters,vid:Kings 
by transferring of a Decreer,L: Lawers;8 54-Preſcrip- 
tlon not extended againſt Contracts of Marriage till 
after Diſſolution, Hemzlton; 18. Extended to perional 
Obligarions after 4o years, and to Teſtaments and 
Debrs therein contained, Lindſays; 297. 

Foxrty yeers Preſcription upon a quarrellable Title, 
Suftalned, L: Monynusk; 93. Suftalned againſt one 
of the parties in a Contratt of Marriage, though in- 
terrupred by the other, L: Lawder; $42+ Interpret 
not Preſcribed, where the Date in the Moneth was 
blank, Ogilvit;s 51.runs not from the Date of a Con- 
traQ, to go ro anothers Miln, but only from the laſt 
AG of going thereto, Hamilton, 661. runs againſt the 
Church for a Bell, parochloners of Abercherder;695. 

Runs not againſt Thirlage for a liberty or freedom 
for Multures, vid: Milo.runs againſt a Decreet in foro, 
L: Lewtrs, 854. Back-rack Duties and Fen-duries 
preſcribe only x/tr« rhe fourty years,two men in Glaſ- 
gow;288. three years grebeipten of Warnings, vid: 
gem . Preſcrip: of Compts begins only from the 
Dare of rhe laft current Article, Herris; $224 


Preſentetion of a Preceptory Suſtained wirhoutCol- 
lation, L: Lxgtoxz;6 57. but Repelled for not Delivery 
afcer 30 years poſicifion, & decennalis, & trienalis 
poſeeſſis, 1did. Preſentation by a Biſhop withour Col- 


latfon avd Inſticucion Sufla 
ne jure, Mekengitz, 303 
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Prefiatio annxe. vid. Blench-duries. 

Preſumption, preſumitur de vita nifi probetur mor, 
Ersbin; 26, Lawfully born Kleids the preſumption 
of Baſtardy,though in feavorem Piſcs, Somervazl; 210, 
Bonds preſumed Moveable unri| produced, La: eſt. 
muirlend; 863. Preſurption of Fraud transfert onus 
probandi, vid: Bankrupt, Pre'\umprion of Simulation 
vid: Aſſignarior, vid:Gift, preſumption of payment, 
vid: Apache. vid: Recciprt. vid; Compenſation. news 
preſumitur donere, vid: Donation, . 

Prevention, Lt Weſtnisbety, 12, vid: King's Vaſlal, 

Price of Lends how Suſtained, Cumming; 396. Price 
of Drops, Liddel;3 5. of Lands,vid: Angu«lrents.vid; 
Infefrment.\t carries Annualrent from the Liferenter, 
L: Rentoxn; 419. price of a thing indivifible how di, 
vided, vid: Debltor, vid: Victual, Price of Corns and 
other Goods given up in Teftament, how rated, L; 
Ludquharyny 628. 

Prince his Lands,vid.King. the Feu of Ward Land 
holden of him, is null without Confirmation, La:C «the 
cart; 455. 

Priority of Rights, vid: poſſ: (hon. 

Priſoner, paying Jaylors tor Booking Is an abvſe, 
Smith; 888. impriſonment not probable by the Meſs 
ſergers Exccutlon, or the Jaylors Book, but by the 
Wirtreſſes, 155d: a Rebel carnor be fer our of priſon, 
without a Charge to put at liberty , #yllit, 899, 
priſoner breaking the priſon whhour the Servants 
acceſſion, makes nor the Maghſtrars lyable, Lockiet ; 
358. ifthey ſeek and purſue him thereafter, Brownz 
36, 

"Meflengers impriſoning a Rebel In a privat Houſe, 
and eſcaping,makes them |yable, Kello;345- Bond to 


Re-enter to priſon ſatisfied, by offering the priſoner 


long after the day,Scrimaronr; 419+ yet it is found to 
be ftrifts jwris, Aiton, Br. 

Privat Infeſtment; vid: Baſe. 

Priviledge of ſelling and ropping Wine belongs 
only to Burghs Royal, Town of Edinburgh; 489. Pil- 
viledge of Brewing is real and follows the Ground, 
Stuart; 226, privilegiatus contra priviiegiatum; Kc. 
vid; Minor. vid: Fair. 

Probation allowed both to purſuer and Defender, 
in proving Part and Pertinent, Mafter of Zedbywghy 
$3+ the ſame allowed in a Removing, where the mar- 
ter was perplexed, Butler; $51. Probation by Oath 
reſiled from,and the party admicred ro prove by Wit- 
nefſes, Strachan; 129. Silver-Work proven by Wit» 
neſſes, vid: Silyer- plate. 

The condirion of an Infefrment only probable 
ſcripto vel juramento,vid: Infefrment. Malls and Dus 
tles by Witneſſes, vid: Intromiffion. payment of Mo» 
ney In a Ticket only ſcripts, bur the prices of rhe Seck 
therein by Witneſſes, Finlaſon;z 248. vid: poynding; 
Wirneſſes cannot prove above 100 pounds, Dawlings 
Bairnz; 256. 

The filling up of a blank Bond only proven ſcripts 
vel juramento, vid: Bond, Rental Suftained ro be pro- 
ven in a Suſpenfion, La: Gerles, 899, Exceprion pro- 
ven before one Judge,will prove before another, Fit» 
laſon; 327. how ſupplyed by Oath, Cairns; 393. Tol- 
leration probable by Writ or Oath, vid: Poileſſor. 
vplifring Stock and Teind, by Writ or Whine(- 
ſes, Arbutbnet; 286. 

Purſuer offering to prove vitfous Intromiffion,and 
the Defender that he bought the ſajds Goods, the 
Purſuer preferred to the probation, L: Moriftoxn;389. 
the Purſuer offering to prove that the Defender had 
taken Lands of him, only probable ſcripts vel juraments 
Bryctz400.a Miſſive Letter found probarive, Lo.Leſlit; 
424+ a Negative docs not always prove it (elf, vid: 
Bankrupt. 

Delivery of a Roum whth the pleniſhing thereof not 
found probable by Witneſſes, but by Writ or Oath,tho 
in ſefo,Straton;638. payment of Anaelrenc,thoug') 
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of a ſam within ro pound confliture by Writ, not 
probable by Witneſſes, Dalrymple; 635. Farnifhing 
of Malt and the like, probable by Witneſſes, Pollocks 
645-Oire&lon ro furniſh Aballziment,or probable 
by Whneſſes, Twntr; 652, bur by Writ or Oath of 

arty, 703. 

Probation,aMaſter purſuing aTaverner for the price 
of Bear and Ale what bs refting,owlog only, probable 
by Writ or Oath, Coxtis;789, the quantl'y of Goods 
in a Locked Coffer how probable,Stxert; 321. Cauſe 
of a Bond found probable by the Cedent and his Ser- 
yant, Lo: Dannipece; 856. 

Probation, Dire&tion and Delivery of Vitual how 
proven, Brown; $62. not by the Oath of the Recei- 
vers, Murray, 8859. an Alledgance to be proven ſcrip- 
to vel juraments, the party at the firſt Term muft 
cholſe which of che rwo probatlons he will make uſe 
of, La. Peſtmuirlend, 89 1. 

Proceſs, vid: Transferring, 

Procaretory of Refignarion of a Benefice, Hope; 147 
how it maſt be ſubſcribed, 7bid: procuratory of Re. 
ſignation before the Term, Caldwell, 455. procura- 
rory in 70m ſua , (uftzined after the Confiltuents 
Death, Schew, 452. vid: Premonition, vid: Order. 

Procxratorfiſcal becoming Commiſlar, cannot be 
procuratorfiical, Bifhop of Gallows); 30g. 

Produftion how ſarlsfied, Heirs, Lo: Yeſter; 6 3.how 
a Writ belng produced may be taken up again, or 

aſt from, Colledge of Aberdene, 294. Wri's called 
_- muſt either be preduced, or Exirafts thereof, It 
Regiſtrat, K/7;z 344+ and no Certification granted for 
not produRton of Rerours before the year 1546. E: 
Nithiſd4a3il 352. nor of Compryſings which remain at 
the Signet, 1bid. . 

Profits, vid: Violent profits, vid: Maills and Du- 
ties; rhe profits of Graſs how they fall ro Exccutors, 
E: Haddingtoun; $55. 

Promiſe of 100. pounds proven by Witneſſes, L: 
Ernock, 798. promiſe made and notaccepred, Is not 
Obligator, Hepburn; 697. promiſe ro a third- party 
for a Wife by a Husband, not ſuſtained, Jobnftox;1 $4 
for payment though of 99 pounds, nor probable by 
Witneſſes, Raſit! 441.nor made by an Executor,Dails 
655. nor of a yearly Duty of ewo Bolls of Vitual, 
Dancen; 831. 

Proprieter is bound to Diſpate his Right in poſ- 
ſeſiorio, after Rehabillirarion, Findlaſon; 229, 

Protein, vid: Caprion, 

Proteſtation for nor Infiſting, L: werds; 513- 

Prove (t though one of che Chaptour ofSt. Andrews , 
may ſer Tacks without their conſcor, Hope; 144 vid: 
Chaprour, 

Proving, vid. Tenor, 

Provifiex In a Contra of Marriage, vid: Oblldg- 
ment in « Bond, Menree; 189. in a Teftament con- 
ary to Law, vid: Tutor : proviſions of rhe Bairns 
of the firſt Marriage affe&s the whole moveables, 
Fraſers Bairns 3; 861. proviſion ro entertain the 
Daughter and Goodſon for a year, vid: Oblidgment, 
vid: Heir. | 

Publick Infeſtment exringaifhes a privat Iofefrment 
In the ſame perſon, E: Annezdail; 136. preferr'd 
to a prior baſe Infeftment in feverem Matrimenii; 
Law, 188. and to one io favours of a Son, reſerving 
theFathersLiferent, Lo:Creighal, 19 22nd by the Huſ- 
band to his Wife,though in Implement of their Con- 
rraQ of Marriage, Mewat, 579. preferred to an Io» 
fefrment upon a Compryfing Regifirar and Confirm» 
ed, Oliphent, 996. = to a baſe Infefrment to the 
Oye in Fee, and rhe Goodfir in Lifterent, E: Amaen- 
dail, 80g. 

Pupil appointed to Cholſe Curators, and pro- 
ces ro fiſt in the mean time, Henderſon ; 379. The 
Tutor may purſue the Mother tor Delivery after his 
infancy, C«wpbel; 742. 
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Paging, vid: Imtromilion, vid: Failzle, vid: Non- 
entry. 


Purſurr cannor Reduce a Decreert in his own Pro 
ceſs, Meawer; 421. vid: Oath. 


Oper Oath in >, Intromſſfion with the Du- 
tles of Lands ſuſtained, Gal; 444- not ſeparable 
from the Oath, where the Libel cannot be otherwiſe 
proven, Lo: Feutoun; 641. vid: Oath, 

R 


EO not equfyalent ro an Intimation, Ste- 
vinſon; 102, a poſterior Bond Ratifying more 
than what was contained in the former Contra&t was 
ſuſtained i» taxtam only, Grehamt; 550. vid: Wife, 

Real Rights, vid: Charter &c. vid: Compryling. 
vid. Perſonal. 

Kebel may Diſpone apon Hererables, bur not Move- 
ables, Cunningbeme ; 60. and before Declararor of 
Liferent E\chear may glve Infefrment of his Lands, 
Muir,137 .anrclax'd he may do nothing in prefudice, 
of his Superior, #ellace; 260. albeit the Rebellion 
has layen over ten years, L: Lochinver; 633,00r Di(- 
pone apon Telnds, i: Capringteun; 476. nor pre- 
judge the Filque, vid : Afſigoation. 

A Rebe! may deliver goods to a Creditor before the 
Gifr, Moſmen; 7 53. and make payment, Moſman: 893+ 
and Aſſign and Diſpone, norwirhſtanding the at 
of Parliament 1592 L: Pink-1,88 1.lntromertor with 
a Rebels Goods only lyable co the Donatar, Fullertoun 
542+ and is in bone fide until interrupred, Cunning» 
hame; 756. 

Receipt In part of payment, vid:Note.vi4: Durles. 
Receipt of a part upon the back of a Ticker, preſumes 
the ſuperplus reſting owing, Barrens; 566; 

Recognition not valid without a Declarator, L: 
Hunthill. 61.Inhibltion will reduce any Deed of the 
Vaſſal or Superlor,to make the Lands Recognoſce a4 
banc effefium, chat Ic may be payed and purged, Lo: 
Balmerino, 288, Oblidgment ro procure the Su 
riors Conſent to the ſale of Ward-lands, will only 
make the Scller lyable for what was pald for the Re- 
cognition, Glendinning, 923. 

Keconvention (uftained againſt a Strangers procura- 
ror purſulng here, Kirkbead, 243- 

Redemption of a Compryfing, allowing what the 
Compryſer really Intrometted whh, DoRor Kincaid 
170. Burthe Redeemer muſt Confign rhe ſuperplus, 


anda years Duty for Entry, though the Compryſer 


got it gratis, Ibid, \ 

In « Declarator of Redemption not only the Helrs 
of Tallzie, but the Heirs of Line mnuft be cited, Lo: 
Cathcart, 363. but a Compryler Redecming Lands, 
Compryſed from a Wodſetrer , needs not call the 
Wodlerter,nor his Helrs, L: Ceirnoxfie, 475. neither 
In the uſing the Order of Redemprion, needs the 
Reverſion to be read,nor is it gull, though uſcd upon 
a Sunday, L: Newewark, 379; 

An Aſſigney tothe Order of Redemprion and Con- 
figned Money, may purſue the Depofitar or his Helr 
for ir, he Renuncing all right of Reverfion, Lewrie, 
477+ ina Declarator of Redem of a Wodſer,no 

erſonal Right will operart againſt a fiogular Succeſ- 
or to the Wodſerter, Hunter, $47» 

A Compryſer declaring upon Death-bed the Lands 
to beRedeemed,only found probable ſcripto vel jurg+ 
ments,Nicolſon,8 10,Reverſion likewiſe = oy ble 
by Inftramenrs raken thereupon, Subſcri ewwo 
Noxrars and four Witneſſes, ood, 839. may be pur- 
ſued by an appearand Helr, vid: Order, 

Reduftion, vid: Inhibition, vid; Improbation, 
vid : Horning 3; vid: Purſuer , &c. All Reduttl- 
ons of Retours ordained to be in Latlne, Scot, 
$35. In ReduQions of Compryfings , the whole 
Proceſſes and — are called for, L: Lty, 92- 
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2 Wife though Lif-rentrix by the principal Diſpoſi- 
tion, needs not be called In che KeduRion rhereot, 
Balmanno, 366. 

Keduftion and Improbation, how the prodution 
may be ſatisfied in the one, and Certification grant- 
ed 1n the other, Lo: Creighal, 572, Reduttion of 
writs not flowing from the (ameAuthor,not ſafiained 
L:Monjmusþ g3. of a Sub»rack not (uſtaiped ci!l the 
Tack(-man or his Helrs be called, MwY7«,511-Redu- 
Rion ReduRive how not ſuſtained, La: Bortbwick, 
758. 
"In Redaftions of Lafefrments, the appearand Helr 
and ſeveral others muſt be called, E* K:ingborn, 290. 
ſuſtalned vpon a Back-bond, Dundaſs, 342. all ſub- 
altern Rights and tofefrments fall 3» conſequentiam,L: 
Clanit, $70. R:duQion by the Lords ſuper rod em me- 
dio, though iz jure, how ſuſialned, Hume, 706. 

A Right Reduced ex capite 1nhibitionis ſuſtained 
againſt all others, La: Bortbwick, 990. and Redudi- 
ons upon Inhlbltions and Interdialons, they muſt 
be produced in initio litis, Lo: Torthodrel, 808. Ge- 
neral Clauſes calling for all Writs ordinary Io Impro- 
bations, not ſuſtained In Reductions, vid: Impro= 
bation, ReduRion of a Regiſtrar Bood, nor ſuſtaived 
for not produttion, vid: Transferring,vert a Horning 
Regiſtrar Reduced, Commillar Dunkeld. 490. 

Regiſtration,vid: Diſtreſs,vid: Reverfion, vid: De- 
creet. Suſtained ar a Wifes Execurors Inftance, Doag- 
«/, 58. ſuſtained ac an Exccutrix inftance, wallace, 
143. both againſt the Heirs of Line, Helrs-male,and 
Heirs of Tailzle, in todem libells, Edgar, 216. 

Regiſtration of a Contratt art the Inſtance of a third 
party thereſn, rhough not ſubſcribing, M<duff, 270. 
and at an Heirs inſtance againft che orher Cuntrat- 
er, BYuct, 291. Regiſiratlon of a Comratt after one 
of the parties Deccaſe, cannot be ſummarly upon 
conſent, but by way of Alon, Shanks, 942+ 

Regiſtration of a Bond againſt an Intromiſſatrix, 
though there were Exccutors Confirmed, Knetland, 
292. not ſuſtained of a Bond bearing Annualrent to 
an Executor, Dryſdale, 301. Regiftration within 40 
years interrupts preſcripiion, Morits, 465» 

Regreſs, vid: Excamblon, 

Relift prefered to the Husbands Creditors upon 
her Contra& of Marriage Hamilton, 382. ſhe may 
purſue the Debitors and her Husbands Heirs and Ex- 
ecutors, for implement of her Contract of Marriage, 
and Imploymen: conform, Grehame, 351. but can 
only puriue the Exccutors for her part of the Exe» 
cutry, Mackie, 407» 

Relief, wid: Reir, vid: Executor, vid: Cautioner, 
Oblidgment for Relicf of Teinds, how interpret, L: 
Leſmore, 851, how regular, Forbeſſes, 35- 

Relocation Is no ative Title, L: Leg, 5. Tacir Re-+ 
location not interrupted by a ſuperyenient Right, La; 
Rothemay, 689. 

Removing at the inftance of a Compryſer, with the 
concourſe of a prior Right, L: Barnbarrow, 9. De= 
creet of Removing nor obeyed, if the Lands and 
Houſes be not left vold of any Poſicflor, Greenlaw, 
103. Removing ſuſtained upon a Summons of fix 
dayes without Warning, E: Lothian, 42. 

Removing upon an Infeftment of Superiority, and 
Scafin upen a COIIEng after the Term, to which 
the Warning is made, L: Lag: 149 and 150, ſuſtain. 
cd at a Compryſers inſtance, with Poſſeſſion year and 
day againſt the Herctor, Clandeſtinly poſleſt there- 
after, Lewder, 318. 

Removing for a Terce, though the Land be poſleſt 
pro indiviſe, 330. Suftained againſt 2o years 
poſſeſſion, without Lafefrmenr, Stzart, 335. Elelded 
npon a Tollerance withour any Right , La: Mex- 
wel,z85, Tutors and Curators needs not be Warn» 
ed, buc only cited in the Remoylng, Bennet, 388. 
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Removing ſuſtained againſt a Minor and hls Father 
as Adminittrator, without citing any other Tutors 
or Curators, L: Lit, $32. ſuſtained rhree years after 
the W aroizg,but not chree years after the Term, Lat 
Brythwick, 422. Suttained agalnſt a Husband brooks. 
Ing Zare Mariti, at the initance of a Compryſer,and 
againſt his Relidt, Þ/4ichburn, 428. 

Removing (uſt:in'd though the Tackimen after 
Warning made pay wry of theTaxation due for the 
Land, Li: Borthwick, 432. & at a hDgular Succeſſors 
loftance, againſi a Wodictcer not Infefr, Hanter, 494: 
and zgeinſt the Son upon a warning made to the 
Farher, vid: Warving, 

Removing Suiltzincd from Fortalices and Tower. 
houſcs upon 6 dayeiClration without Warning, Rem. 
ſay,$49. & the Hereror after theLifcrenters Deceaſe, 
mayCharge the poſſeſſors ſummarly 10 Kemove, bi: 
& (ſo may a {ccondLiferenter, La: Kincaid,g. and at 
the inſtance of a Minor without Scafin, againſt his 
Curator, + ante redditas rationes, L: Hadds, 587. 

Removing (lultained at the infiance of a Compry- 
ſer, before he Charged the Superior co Infeſt, Dal» 
r1mple, 659. Sultalned within Burgh againſt a party 
living without It, upon a Supplement, #ill;amſen, 
779.Suftaincd agaln\t Iafefrmenrs clad with 4o years 
Polleflion, La: Glengernoch, 220, 

Removing not (u'/alned againſt an Heretable Right 
and 40 years poſſeſhon, L: Leg, 149, Dor upon 2 
Sea\ſin and Retour aficr the Warning , vid: Seaſin, 
nor at the Heirs faſtance upon his own Retour, and 
the Dcfuntts Scafin, L: Toxch, 298. nor (uſtalned a- 
gainſt « Tennenr, unleſs his Matter be called, with- 
our alledging him to be lawtnlly Infeft, L: Banff, 
318, ſecus If ir be an Infefrment of Kirk lands, not 
Confirmed, Lo: Balcleugh, 244. and without alledg- 
ing his Matter to be Tack{man for years yet to run, 
Whittſoord,q02. and withour alledglng ten years pof- 
ſeſſion, Captain Annend, 333. ; 

Removing not ſuſtained againfi a Rencaller tore= 
poſſe(s the Maſter, vid: Rental. nor againſt a Com- 
pryſer fix years In poſſeſſion, Feord,835. nor againſt 
one Heretably Infefr, and in poſſeſſion, if he was not 
warned, L: 7ohnſton, 8397, nor at the infiance of an 
Heir, or one behaving himſelf as Heir agaloſt a per» 
ſonal Right from the DefanR, to brulk till It be paid 
Gechin, 391. ſecus if he be a Compryſer or fingular 
Succeſlor, L: Muckall, 2. 

Caution in & Removing not ſufialned where It pro- 
ceeded upon a Back-rack, Suſpended upon Obedl- 
ence, Doxglaſs, 351. 3 perion warned to Remove be- 
fore his Right be Reduced, Is bone fide Pofſeſſor un- 
1! the Decreet of ReduRion, L: Pitmedaden, 306.and 
one Removing in obedience to a Wzrniog,needs not 
Renounce, Keith, 834. 

Rental, is Confticate by Inrolling In the Heretors 
Rental Books, and not prejudged by putring In of 
Sub-rennents, L: Aiton, 172; Rental without an Iſh 
ſuſtained for hisLiferlme againſt the ſetters Succeſſor 
Ibid: not bearlog a certain Daty is null, L: Aiten, 
194: vid: Tack. 

Rental bearing an oblidgment not to remove the 
Renraller nor his Bairns, Suſtained not only agaloſt 
the Setrer, but hls Heirs, Agnew, 253. Tennent to a 
Renrtaller,canno; beRemoved rill hisMaſter be called, 
though Ir carry to expire ipſo ja&o , if he put in a 
Tennent, La: Nithiſdale, 293. the contralr, La: Mex- 
wel, 350. 

Rental to one and his Heirs ad perpetuam Remenen 
tian,ſuſtalned upon the Cuſtom of the place to maln- 
tain the Appearand Heir of the firſt Renraller, bur 
the ſald Cuftom only probable by a Decreert in fore, 
E: Ge//oway, 300. Kindly Renraller to the keeping 
of a Houſe, vid: Removing, 
Kental bearlpg a Clauſe to recelye the Rentallers 

Bairns, 
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Balrns kindly Tennents, Suſtained to Defend the 
eldeſt Son, L: Rowallan, 523. Rental with a Clauſe 
pot to Diſpone the Lands, otherwayes to be null, not 
underfiood of rhe Rentallers own Bairns, but ſtrang +» 
ers, La: Maxwel, 536. 

Rental to a Man and his Helrs extended only to 
the firſt Helr during his Lifetime, E: Galloway, g82. 
Extingulfhed by Excambion If poſſeſſion followed, 
Ihid: and by a Diſpofition or Sub.tack, L: Jobnffon, 
622. whether of the whole or moſt parr, L: Craigie, 

« 60. Diminution of the Rental, vid: Tacks, proving 
of the Rental, vid: Oblidgmenr. 

Renwnciation to be Heir, nor a (ufficlenr diſcuſſing 
of him, Cowen, 10. admitred poſt ſententian, to libe- 
rat from perſonal Executlon, Hervie, 221. not afrer 
Liriſconteſtarion, #004, 657. and may be Reponed, 
(arisfying the Compryſer, 16id; It muſt carry no re- 
ſervation, La: Ogilvy, 261. 

Renunciation may be uſed by a Cautloner In a Suſ- 
penſion after the Minor is dead, and thereupon Re» 

d,Kennedy,z31. Dumbar,z49.yea Suſtained ina 

(penſion, though he be Major, Nisbet,413. how the 
heir of Conqueſt may hinder the Helr of Line to Re- 
nunce, Clegborny, 481. 

He may Renounce in another Proceſs, though 
decerned in a prior, Lo, Ruthven, $29. allowed to 
refile from his offering ro Renounce, Key, 57 5. Stops 
all perſonal & real Execution againſt rhe appearand 
Helr,Gilbagie, 701.not allowed after conſenting to a 
Diſpoſition of che Defun&s Lands, Zobnſton, 291- 

Renwnciation of anAnnualrent Right,is not babilis 
modus, to Denude the Annualrenter, Dumber, 315. 
Renunclation of a Redcemable Right,though quar.. 
rellable,ſuſtained after qo years poſſeſſion, Durie,q 58 
at the ufing of an Order of Redemption, no neceſlity 
to produce a Renunciation, Lo: Balmerino, 725. 

A voluntar Renynciation of a Wodſ(er, Mowat,779. 
of a Tack not probable , but ſcripts vel Furaments, 
L: Craigmiller, 874. vid: Curators, vid: Order.vid: 
fingulac Succeſſor. 

Report, vid: Auditors. vid: Commiſſion. 
Reprobators flops Sentence in the yp cauſe,and 
may be intenred after Sentence, if proteſted for,Cs- 
chran, 697. as alſo an Aﬀion of Corruption, which 
differs, 1bid: and If purſued by way of ReduGion, 
competent without proteſtarlon, vid: Witneſs, 

Requiſition aſed In legal Reverfions upon fix dayes 
only, £: Deſment, 32. made by vertue of Letters ralſ- 
ed upon the Lords Dellverance, and without a pro- 
curatory produced and loſert in the Inftrumenr, nor 
ſuſtained, 1bi4: the like In other Requiſirionsy L:B«ſs 
34+ paſt from by tetaIning Poſſeſſion of the Wodfer, 
Henriſon contra E: Linlithgow, 196; 

Requiſition to a perſon our of the Countrey, not 
ſaftained, not bearing the place of of payment, Mex + 
wel, 341. and becauſe rhe Procuratory was not pro- 
duced and read, 153d: Requifirion ro be made with 
advice of ſeveral perſons, though ir affe& the Requir- 
er, it will not afte&t a Compryſer, or ſingular Sucz 
ceſlor, Mezwel, $14- : 

Requiſition does not looſe the real Right, bur the 
party may return thereto, Hamilton, 745. an Afſig- 
ney to a Wodfſct and Requifirion, may require the 
Helr of the Debitor, and his Tutors and Curators, 
without Letters of Supplement, #rqubert, 878. vid: 
Compryfiog. 525 

Res inter «lios «fits alteri non prejudicat, Murray, 
463+ vid: Decreet, vid: Forefaulture. 

Reſervation of a Liferent, Mexwel,715.and L.Crai- 
giver, 782. 

Reſignation does not denude till Infefrment follow 

pon, fo that the firſt Infefr, though upon the 

Reſignatlen, ls preferred, 225. though 


upon the firſt Reſignarton, the parry was divers years 
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S, 35 
In poſſcfſjon, and Infeft within four dayes after the 
ſecond, andin a poſleffory Jadgmenr, Thomſon, 331 

Reſignation made by a Farcy nor Infefr, vid; Supe* 
rior. Reſignation in favours of Helrs- Mail without 
Infefrmenr, hinders nor the Heirs of Line to call for 
Exhibicion of the Writs, Aiten, 621, Magittrats come 
pelled ro receive Refignatjon, vid: Burgh. 

Reſtitutions of Chaptors, Lindſay, 300. Reftlturion 
vid: Forefauliure, vid: Minor. 

Retention, via: Poſlefſion, vid; behaving as Heir, 
vid: Requifition, vid, Compenſation, 

Rttoureauty only due to the Superior before De- 
clarator, vid: Non-eniry, Retour with the Defun&s 
Seafin,a (ufficient Title in an Improbation; Lo: Teſters 
Heirs, 59, and with a Seafin for Maills and Duties 
from the Defun&s Deceaſe, Maxwels, 110. and 4 
Summons of Reduttion ſuſtained upon a Retour, 
though the Service was poſterior thereto, Cunning- 
hame, 119. 

01d Retours before the year 1550. no Certificarl 
on granted againſt chem, Lo: E/phingſtonn, 111.4 Re- 
tour being improven, the Lands arc in Non-entry,E: 
Nitbiſdail, 352. « Daughter being Served and Re- 
roured Heir to her Father, excluded upon the Pro* 
curators off:ring to prove her Brother allve,withour 
ReduCttion, Muirhead, 619. 

Retoxy taken away by Exception, referred to the 
parties Oath; Murray, 793- one purſuing another 
as Hcir upon a Rerour, without prejudice to quare 
rel ie , cannot purſue him for behaviog as Heir, 
Mir, 828. vid: Briefs, vid: Services, Retoured Du- 
tles of a part of a Barony how regulat, Ker, 44- 

Reverfion is aWrit of Importance,8& muft be (ubſcrib. 
ed by ewoNotrars & four Witneſſes, Sheriff of Cavers 
70, is perſonal & may be Aſſigned with the order, 
which Afſignation needs not be Regiſtrar as the Re- 
verfion, E:Mariſchal,78.yer a Bond obliging to Diſ= 
charge a Reverſion muſt be Regiſtrar, vzd: Bond. 

Reverſion by the Son to the Father, rhough not 
mentioningHeirs, yet ſuſtalned agalnft the Sons Helrs 
Muxir,490. Reverfion only of a four Merk Land,and 
the Wodſet of (even Merks and an half,but both be+ 
Ing of one date, and before the ſame Wirneſſes, the 
Redemprion ſuftained for the whole, Hunter, 547» 

Redemption refuſed and Proceſs upon a Reverfi« 
on, whereofrhe date was covered, and ſealed up to 
prevent the forglog of a Diſcharge, L: Cltiſh, 60g. 
vid:Date,vid: Order.A Bond obl ro pay a Sum, 
or to Diſcharge a Reverfion, effc&ual againſt the 
Granter, bur not agalnſt an Aſſigney ro the Reverſi- 
on, unleſs it be Regiſtrar, Bennet, 606. vid: Scaſin, 
vid. Confirmarion. ' 

Reviving of Rights, La: Borthwick, 432. | 

Revocation of a Donation inter virum & axxnen, 
Glaſsfoord, 519. L: Lewriſtonn, 764. and L: Creig- 
miller, $72. 


S, 
Gato of a prior Bond, Chiſbelm, 656. Lo: 
Cardroſs, 855, Captain wiſhert, 1132. 

Seaſin after Warning, no Title fo a Removing, Ste- 
vinſon, 55. though the Precepr of Clart Conſflat be 
before, #4Uace, 220, not Regiftrat wirhin 60 dayes 
is null, except in Burghs Royal, Edniſteus, 72. Sea- 
fin by Haſp and Staple a paſfive Thile, Marſbtl, 99. 
upon a Compryfing, will be drawen back to the date 
thereof,and carry the prececeding Mallls and Durles, 
Lot Frendreught, 133. end may be taken after the 
Debirors Death, L: Leg: 150. | i 

Seafin upon a Retour iy drawn back to the Date, 
ſecus upon a Precept of Clare. Conftat, vid: Precepr, 
Seafin of Lands lying diſcontigue,cxcepr unite by the 
King, is null, Stuart, 213. n upon 4 Retour & 
ſufficient Title in Maillls and Daties,Ce/derwood, 
Scafin of a Salmond F —_ Mazwel,355, Seaſin in 
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Lands holden of the 3 Fog piſcationibus, and 
Poſſefſion of a Salmond Fiſhing, Mexwel, 37 1. 

Seafin of an Annualrent at any part of the Barony 
will affe& the whole, La: Ednem, 293+ Seafin with 
two years poſſeſſion, bearing to be given 3n Contem- 
plation of Marriage, Suſtained agaloft a Compryfing, 
without any other Adminicle,Cleppertoun, 399. Sex» 
fin within a Burgh of Barony vpon a Retour, without 
avy Precept ſuftained, Scot, 453+ 

Seaſin of a om Is not neceſſary, and Ifar 
one place It will extend to all, though not unſted, 
Bruce, 482. Seafin ſuſtained, though it bore not De- 
livery of Karth & Stone, K: #igtous, $18.2 Tranſumpt 
thereof a ſufficient Tirle in an Improbation, 1bid: 
Seafin of Lands and a Tower ſaftained, though the 
words ( Aft trent &fc.) mentioned not the Tower, 
L. Harmeſtoun, $25. 

Seaſin upon a Cognition, or Precept of Clare Con- 
ſtat, a Title in Mallls and Daties, Removing and 
Redualon, Heuſtexn, 529. Seafin may be raken art 
any part in one Barony lying contigue, ſecus, If dif 
contigue,and the like chought of Tenements, L:Clack- 
mannen, 538. and &: Ga/lsway, $67. 

Sean of a Milo without delivery of Clap and Hap- 
per ſuſtained, L: Smeton, 581. Seafin of Annualrenr 
without ſay Ing perTreditionem denarii notnul,Semer- 
vail, 525, Scaſin upon a Contradt of Marriage ſu- 
fiaincd 10 Maills and Dutlcs againſt a Compryfing 
publickly Infefr, La: Mengubannie, 615+ 

Staſin upon a Rerour ouc of the Chancery muſt be 
given by che Sheriff Clerk, Sheriff of Forreſt, 640. 
Seafin Written by another than the Nottar , Giver 
thereof juftained, though ncither Named nor De- 
figned, Lo: Jebnſton, 722. and though the Nortar 
was not forma'ily admitted, 1bid, 

Seaſin with fourty years Poſſeſſion, though with- 
out a Warrant ſuſtained, vid: appearand Heir. Seafin 
of united Lands at any other than the place appoin» 
red Is null, L: Lewriſtoun, 805, Scafin proprizs ma» 
nibus, with a Reverfion,eod, 839. and by a Husband 
to his Wife, without any other Adminicle, not ſu» 
ſtained in prejudice of a Compryſer, Hamilton. 884. 

Sequeſiration of Maſ/ls and Dutics upon a verbal 
defire, Lo: Johnſton, 729, 

Service of a Minor, though without conſent of hls 
Curators, proves him Heir, and is not null ope excep- 
tionis,Clerk $.conrair Simſon,297-In the Reduttion 
whereof, not only the party, bur the DireQor of the 
Chancery, and the Judge and Clerk muſt be cited, 
Lo: E/pbingſionn, 111. 

Service without Retour ſufficient to exclude Ba- 
ſtardy, M*culloch, 224. and is a paſſive Title, Simſen, 
277.the Retour of the neareſt Heir will be preferred 
ro any other without a Redutt ion, Lo: Colvil, 276. 
Service before the Sheriff of one ip another Sherlff- 
dom Is null, Martine, 39 5» 

No ſpecial Srrvice requifit ro an Annualrent by a 
naked Contrat, Morits, 43 5. Service to the Defun& 
who died in the Faith and Peace of King James the 
third, muſt infiru& his deceaſc, and his deſcent from 
him to the Inqueſt, K:Ceſſils, 455. Service Reduced 
wpot Baſtardy, though not opponed art the time, 
nor thereafrer within fix Moneths, and the Lords 
found Judges therero, L: Pitſlige,534- 

Service may be reduced by any who is Infeft, Ibid: 
$ervices before Balllics of Regaliry needs not be Re» 
toured to the Chancery, L: Cleiſh, 60g. Services or 
Dutles uſed and wont, accepted from Tennent after 
warning,ſtops Removing, La: Kilbirnie, 213- In the 
Confiltution of Services the Maſter muſt be called, 
L: wardis, 343+ 

Perſonal Services ſupplicd by a Subſtirure In fayours 
of the WifcLiferentrix in the Tack, L: Reowallaen, 
492 Infeftmcnt In a Bajlllary with the Connexls & 
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Services, and $0 years Poſſeſſion ſuſtained, though 
done without the Maſters know and 

who was not refirited thereto by hls Infeftments, 
Sheriff of Gsllowey, 91ir. and found toexrend to 
Oates and Straw yearly,though predlal Duries, 1bid, 

Servitzdes needs no Seafin, and oblidges fingular 
Succeſlors, Turnbxl, 11. and are conſthtare withour 
writ, as ofa Way by uſe and poſleffion paft Memory 
of man, Neilſon, 67. 

$:ſox, vid: Lords. 

Sheriff cannot unlew in fifry poands, nor in as 
much for abſence and Conmmacy, as for the Crime, 
Sendilands, 107. after che Imprifonment of a Rebel, 
Is not further lyable , Brown, 284. except he keep 
him in his own houſe, Hey, $30, Sheriff poynded for 
rheRelief of Lands,albelt rhe obtalner of the Precepx 
was nor Seized, and the Lands lay in Non»entry, 
L: Lawriftoun, 359. 

Sberiff may fir ar any rime after the Head-Courr 
without Diſpenſatlon, L:Be»ff, 454 Sheriff lyable for 
nor apprehending theRebel,firring with him inJudg. 
ment, Hxme,gg0. he Is Judge competent to perſons 
purſved,as lawfully Charged to enter Heir,Seton, 586, 
and [ter concives within Burgh, vid: Burgeſſes: and 
poynding (uftained upon his precepr, withour the 
Lords Letters, vid: poynding. 

Silver-platerhough of great value and Importancez 
the property proven by Witneſſes, Mitchel, 245, 

Simulationg vid: Creditor, vid: Declarator, Simuz 
lacion of aGift proven, being taken in the RebelsBalrns 
names, Lo: Berthwick, 27. yet (uftaincd to the cldeſ 
$ons behove, De/garne, 59. 

Single-Eſchtat, vid: Declarator, vid: Eſchear, 

_ Singalar Succeſſor cannot remove aTennent,t 

his Entry was after the acquiring of the Right, 
32. has no right to a Clanſe in a Contract, whereby 
rhe parties were obliged ro communicat each others 
Rights, Seton, 985. a Bond to poſſeſs a Houſe till 
payment, found effettual againſt a ſingular Succeſſor; 
Ronald, 158. 

Burt a Bond a-part from a Feu-Charter not ſuftain- 
ed, Cockburn, 893: « ſon repute a ſingular Succeſſor 
to his Fathers Lands upon « Right from the $u 
rior, and allowed ro Renunce, Damber, 383. a fin- 
gular Succeſſor may purſuc Improbatlon of Writes 
made by his Authors predecefſors,co whom, though 
me Heir, he might ſucceed ure ſangainis, Hamilton, 
2158s 

SingslarSucceſior may Remove thoſe who are In poſs 
ſeſhon upon a perſonal Contratt, Benner, 388. Seons if 
he be Heir,or behave as Heir, Geichen, 391. & though 
it be a Contra of Wodſet clad with poſſeſſion, and 
afrer Redemption, the ſingular Succeſſor not obliged 
to receive them as kindly Tennents, Hunter, 474 

Sings»/ar Succeſior cannot purſue Regiſtration of a 
Bond made to his Author, but vie ordineria, Crichs 
ton, 584. and may charge upon general Letters upon 
his Authors Decreer of Aſtri&ion, withour Tranſ- 
ferring, though nor Aſſigned thereto, Guthrie, 798 

Siſters ſacceeding as Heirs, the eldeſt has right to 
the cuſtody of the Writs, though the younger has a 
right co two Siſters parts, Dexbolms, 858. vid: Heirs 
portioners. 

Slaughter Advocat from aBaron Court to the Lords, 
and remſtred to the Juſtice General,or Secret Coun» 
cil, Baron of Brugbtozn, 413+ vid: Advocation.Bond 
|» nar not ro purſue a Slaughter and Adultery (ug 

alned, E: Murray, 483. 

Society the Partners therein lyable only as they 
ſubſcribed the Contract, L: Leningtonn, 620, 

In ſolidzm Provoſt of Inverneſs, $65, vid; Intro» 
""Solutio vid and uſe of hol 
Solxtio via: payment uſe of payment ; ho 

alixd pro alio fn! poteſt, vid: Vigual, Fu 
ns 
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chal, }; ſyats of Declarator of Liferent being 
general of all and ſundry Lands io favours of a, Sub- 
je& not ſuſtained, L: Mucbal, 3- . at the Superiors 
InfMance abſdes no Continue ion, Viſc: Stormonth,16g. 
and ſ4execute upon 21 dayes, L:Rentonn,7g8s 

Io an Imptobation all and ſundry Writs 1n General 
way be called for, but in an Jocident they mul} be 
ſpecifics Lybelled, E: Mar, 64.-Summons confifiing 3s 
fſafoabides Continuation, Stuart 42-10 If nor Inftant- 
ly proven,or that they are not priviledged, Mewat, 
* 133- of proven by Oath; except forthco rings, Par» 
vt5,375.4a0d priviledged ations, Baillie,401.vid:Ad+ 
judicai10n, vid: Alimenr. 

Summons \utiained upon an Aſligration of a po- 
fierior date, relailng to a prior that was loſt, Scot, 
205. Summons for Dclivery, though the thing de 
produced, mult abide Continuatlon, the reſt of the 
Def-nders riot compearing, Kr, 269. 

Sammons paſt (rom does not io much as put an Ex-« 
ecutor in Mala fide to pay to another, Roch-bred,27s 
Summons may be Eiked, Mended and Alrered 2 
Subſtantialibys, without a new Citation, Ham, 705» 
Summons once caften, the Dctenders may be again 
Sammoned upon a Copy off the Sigger, L: Renton, 
748. 

Caddo for bygone Tack-dutles,and finding Cau» 
tlon, ſuſtained vpon Hx dayes Citation, Scot, 845- 
Summons of ylolent profits without a priviledge, a« 
bide; Contiraation, Heipland, 853: |; 

Sunday 1s not a lawfyl Day to Execute Letters of 
Poynding, &c. Mprtimer, 16, nor ,Capilon, Kachets 
let, 382. ; bs” 2 

Juperior, due 4 years Rent, for Entry of a Cor» 
pryſer, If it be 09t an Annualrenc, Renſey, 23. and 
pecds not Jaſefc him, unleſs be ſhes bbs Debicur is 
Infeft, or appeatand Heir, 1bjd; ngicher to Intett up- 
on a Retour, till the Retoured. Maills during che 
Non-entry be payed, L: Coviagtonn, 68. | 

The Fey-dutlcs and Caſualicics belong to the Im- 
medjat Superjor, though he refuſe to Inſetr bis Vaſ- 
ſal, $:&&, $45.exceyt only the Non. entry, Hy 633: 
how the medlac Superior may be. Charged to receive 
a Sub Vaſſalz L; Capringtoxn, 143+ not decided, \fa 
Superlor of Ward-laads can be compelled ro Epret a 
Compryſer duribg his V«ſſils Minority, L: Coving= 
toun, 679, . -1 

Superiqr 1n.the Entry muſt Acfalk what burden by 
Infeftments Is upon the Lands to which he himlclf 
has conſented, Beird; 685... and allpy, what Mallls & 
Dutles he himſelf has lotcometted, with, though by 
verrue of, andcher Right, Black, $53. .pel her docs 
the Superior fall more, not, ze Lands payed 0 the 
Vaſſal, albeix (pb feucd for a, Eg Dary without bls 
conſent, Lz Monbtean, 9054 þ 


Superior compelled ro enter a Compr e758, ons 4 


Yebellion3s,. Cyan , 809. A 


& £5 > » 
duc)es be nopayed, Ibid; and albgir t bltor was at 
uc)es be nopay | ng Net oy: h 

be 'E 


never Tofcfr, only vpon 8 Decreet- againſt | 
perior rg Joſefc him, Paterſon, "ar 


alrent of che Sum Compryle 104 ” , 
nothing be Comp! pled but an ene, Didag 
nough,.. Lo: 


ther Is the Feu duty of the Sub-vallal er Lo: 
Re 


(eli, 
pelled ro enter 
Superior canpot jntromet with, this My 

dicy of hls Vaiſals Lands, though) REF Dalare. 


L 


v , Mabiſt , ma 
get 


a Wd 4 


>= 1-nN:D E: Xi 


o Heli A Warg- 4 
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TC 
rator, Hawilten, -792, * 62, 
Superior compelled ro enter a Compryſer, though 
he be Propricrar Salve Jure,Scot;804- bur will ger & 
whole years Duty, thooegh the. Lands be Lifer 
ſuperceeding the payment to oy ns 
Ibid, and will be compelled though he has 
other Compryſers already, Fergaſon, 358. and if 
they be equal io Dillgence, he may prefer che Debls 
Eh TE from whom he receives but one years 
Duty amoogfi them all, Lo: Borthwick,&c. 39 2, Su. 
rior not bound to Infeft a Compryier, unleſs he 
w-his Author was Infeft, Great, 426. nor a Com 
pryſers Aſſigney, unic(s Judlelal,Colmſlic, 436. 
Superior, he mey be Charged to enter to 
the Superlority wihin fourty, dayes, yer not com 
pelled to emer one, to whom: his Vaſlal Is obliged 
ro glve Infefrmenc of Anoualrent: our of che La 
Towng, 474+ 4 Superior may elther poynd the ground 
or Charge a ſingularSucceſſor perſonally,for payment 
of the Fey, Dutzes due ro him, Moencrief, $32. 
Suſpenſion no Warrant to put at Liberty withouts 
Charge, Gemmil, 201, Reaſons of Suſperifion being 
3n jafto, will be allowed one Term to prove, Ker,g8; 
ſomerimes muſt be inſtzn:ly proven, Stevinſsn, 1004 
One perſog bound,conjunfRly& (ererally & ſaipend- 
Ing, hariers pot the other to tyſpend, nowithttand- 
log the firlfi, Sipeafon be undijcuſſed, Brown, 210, / 
A New Caurtoner In a Suſpenſion how found, Res 
dicks, 626 Decieets Suſpended, and not the Precepr 
gnly, - muſt be produced for. a Charge, Dickſor,297. 
Decreet is foro taken away by a Suſpenſion, Kennedy; 
331-:A reaſcn of a Suſper fin being admitted to. 
ppm the Term Circumduced, not received 
a ſeco 


Tol penſion, vid: Exception. The con- 
trair, Hume 642. - 4 | 


: Such. Reaſons as requires probation, are only re+ 
celvable by way of ReduRion, L: Johnſton, 411, But 
all Reaſons ovghe to. be laſtantly verified , Stir« 
REBELS 
ing the Ground for : year | pre+ 
ccedings, Bruntfield, 7 33. Suſpenſion hinders a a 


forthcoming Declara8rie,Stirling, 888:vid: Baillies. 
vid. Minoruy.., ] 


"BI 
T 44 no Title againſt a Spullzle,the Setter dying 
before. » Gaeits , 4+ and fett by a Minor 
with conſent of his Carators, will. not defend the 


Curator ing though in Poſleſfion by : 
lerance of the Tackſman, Loz Bargauy, $. os 
Tack or Renal is null, if Relocat to a Subrackſman, 
though he offer zo Repone, Boner,35, and thought 
$.,\t cape 
algiemall 
of afhgoes . 


rred 10-4 year.before 
of , wkhpus the 

the mop £ by 4 4 ., : 
Sond, , A. Tack. | T 
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, 
toccmec in pgs peſſn therewhh,” LT. Ley, 290, 
* *Tachto 2 Bal y a Sonahe liver ofchem 
two, vides cyuilly berwixt them, while 
wnd aCctcices to rhe Surviver, Lidderdale, 258. Tac 
"with tic ©: ſton, preferred to # prior Tack, 
P3111, 259. Stcx3,if rhe prior, was ever clad whth 
Folic hon, 'L. Baivinie, 340» 

Tack of Teinds, or zby part of « Forcfault E- 
Fare, falls wich the Forctauiture, though for one- 
rous Cruj-s, when the perſon bs Re-abilicare, Start, 
'yb1. Compryſing before a Tack be clad with Poſ- 
fefli-n , preferred , If Infeft, wallace, 309. Long 
Tacks of Lavds ard Tones, comes not ander Lands 
wpd Heretages Corqueſt during the Marr iage, though 
in farours of a Wife, La, Damſermiing, 2359» 

Tack before Deneunclation preferred to che Corh- 
pryfer, Blackbsrn, 370. Tack clad with Poſſeſhon, 
preferred to a poſterior Annualrent, though for Im- 

l« merit of a Contrat of Marriage prior thereto, 
La. Ednem, 393+ Tack ending at Martinmaſs, the 
Warting to remove may be before Whitſunday, Inglis, 
469. Tack after Denouneiarion, though the Party 
be r:<|ſther Bankrupt nor 1nhibited, the Compryſer 
preferred thereto, Blaickburn, 427+ 

Tack being Reduced with the Serrers Right, doth 
not convaleſce to the Heir and hls Wife, acquiring a 
ſepervenient Right, bur rhe Liferenter preferred 
upon a Right from her Huzbands Author, La: Berth« 
wvich, 432. Tack without a Clauſe, ro In-pur, and 
ovt-put Tevnents, a (vfficient Title In a Removing, 
L. Gallowſheills, 436. hae | | 

Tack of Lands pertaining ro a Deapry,Sett with- 
ovt conſent of the B)ſhop and Chapter, found pull, 
and not to extingu)ſh the Kectefiaftick Dignity, 
thongh morrified to Colledge. the Col.of Aberdene, 
443- 2 ſecondTack(man may Remove 2 firft, whoſe 
Tack It expired ,alihovyh bisEptry be conferred to 
the Sertcrs death, ſecss in Ecclefoafticis Damber,446. 
- 2m not be t;eard to quartel his Matiers Right, 


Teck wantribg a Dury,though in place of a Wod. 
ſet, nor ivt!4lt:ed, Krith, 448; Tackimen how com 

ilced to find Cauricn, vid. Canricon, Tack vitiar 
fo the Body. they; h nov tubicribed on the Margine, 
fofta-ned, O:iphort, 492. and Sert during liferime, 
neegs 10 thn's o Entry, belbg underftood from the 
date, 3:4 ; 

Tath to a Party ard bls Helrs Male, for ewo pines 
teen years, the ffi fo the Tack aſſigning It with 


reſervation of þis ewÞ Liferent,apd thereafter Coms * 


ſed from the Helr Male 3 the Compriſer in Fo(- 
{Fon was preferred to the &fligney, Roſs, 524. 
Fick by a Compryſer for 4o ſhililngs of Tack-duty, 
ky he the Heteror, 'vid- Liferenc. 
2 J&þ with To years Þci': flien raken wo by a 
R-plz ery) » Jo Marſhall, £64. Tack elder 
thay $0 years, Ws rg \huyert the Tack/man being 
por , way th einny | if Removed, 
fa which nelcher the Setter nor hls 
that nallity, though a ſingular Succ«Clor might, 


Grit bron, Eco. 
Teck of Teind-fiſh Sett by a Bifkop vhexpired, a 
ſecond Tack thereof wiy be reduced by the Bilkeps 
Jecrefſor, Biſhop of the Iſles, '601, As. likewiſe a 
Tath Sert in djrinurf6n of the Renta), 1bj 
fiert6r Tack Sert for fewer years, avd 
drrogars trom a por Tack, though 3he Party had 
Ho right to ite ſecond Tack, bat 
"#hich was found proven by hls 
in the Nafters Court, E. Lasdi 
+ I nitog Woebg o hi Sub- Tacks» 
$p® Kemgrcd withode Warning of thy Tackimub, 


S's” 
rf £ v 


= k 1I-N-D/A;K; T 
WW” $eexz, if the Tack be Sert after Corp - 
% — of thi ape Ir oy Nee ber as 


com ro find | 
iivg, Carnig! . \ 
fie Tera conn, 7 He 


eir can objet * 


/ T oh fs 


83 brulkio = whos tab tienes, becruſe nol 
dffual obey, Ta Lawiifteis, 825. Tackman 
pe fipd Caution to the Hereror, of to Rt- 


” 


Tack after the. Kedetmprion. f Wodlſet, whe 

upon Infeftmevr did not follow,tor ſuftained agalof 
= ſingular Succeſſor, Hamilton, 651. Yer a Tack 
containing an obligment ro receive the Tackiman- 


: - 
' . 
: 


"kindly Tennevit after expiring _— during his 


Nerlme, ſuſtained agatoſt a Compr 


669. 

Fackſman accepting of a poſterior Right of Wod- 
ſer, doth not exringuifh his Tack,but he may recur 
thereto, If the Wodſet be reduced, L. Leſmore, 940, 
Bur a Tack Sci for payment of Creditors nemine. 
tim expreft, will not exclude a Compriler, Moriſon, 
580. A Tack({mgh furincd to ehtct, and labour the 
Ground, L. Kandijowrd, $f, _ 

Tack during lifetime may be Afigned, though 
nelther Kelrs vor Affigneys be exp; ett therein, Hang, 
832. Tack with go years Poſſeſhon ſuſtained agatoft 

a Sguilzie, withour neceffity cf alledging or pro- 
ducibg the Authors Right, Biſhop of Edinburgh, 
814, Where diminution of the Rental bs not recery« 
able by way of exception, ibid. Till a Tack be in 
Wrir, there is locss penitentie, even after rwojyears 
,Poſſeffion, Keith, 816. Tack to the Husband avd 
the Wiſe, the longeſt liver of them two, pertains 
* the Wife, if the ſurvive, and tor io the Heir, Hume 
15. | 

Tajliit by way of Contra@, cannot be broken 
withour conlent of beth,ſecxs in ſimpleTallzies, Sharp 
$$3- and by not nadumy patiums Ibid: but hinders nor 
the Contrattcts to Sell or Anta1lzie, 1bid:avd Dram. 
mond 81g. and one parties contraveening,ls no reg» 
ſon re repone the other, and reduce the Conrad, 
Hame, 906, 

Taixja!Moneyis to be repay'd according to the cut- 
rent rate the crime of the purſulr, E: Linlithgow, 5. 
_ vid: Removing. vid: King. vid; Cham- 


er, Gordon, 


ecut 
Liferenter,who trapſmjrs bur the half tht bat will 
be lyable to the Minter br bb ends Kirk, 437- 
or Dif of Telvds, td brulk till one 
; be payed of hls Debt, pot babilis modus without = 
Tack, though he was ih Peſſc Lo: Blaxi)re,y9 2. 
to warrant Lands to be free of all Teinds, 


xcept leven bolls for the Tack-duty, with Poſſeſh- 
6, preferred ro an Aﬀigney, L: Finmoath, @ 440+, 

, Teinds,the Buyers of Fiſh allwell as yo + 1 are 

ble for the Teinds , Tack{men to ſhop of 

the Iſles, $569. Wrotipou intromiſion of Tc)nds, 


norwithfianding of a Warrant \ the high Com- 
eiſſon, Dagles 6h cntalled Td or . 
ed ro be payed whe! the Telnd was hot Sfeered, 
Colled We of Slater 27. i; a A 
; er wt trot 
ee EE ho ha re 6, 
2. 
ets. Il elrs, Tet neP xd 


to the Lapds , buy gccording to their, proportioby 
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fors tn ro the (ecuro 
ve; Duke of Leayos res ys oft a, oe 
ma Clerk, 1d ach etom 1 are y cd | 
or; ow 411 Pebtom wy 5+ 


17) 42/inpe of's Seifins” Holy ele, 49; Of an _ 


I6firement,L. Corbir; $50. A 


a Superfor for aTravfumpr,though he be hisa uchor, 
L:Bleckedry, 40. 
Trhſt of an Affignation ſound probable by Witz 


neſſes, La» He Fa 41s , * 
Twyis Canſa, v witerys $5 15777 | 
Tutor not lyable for diligence againfi Debirers not 
alrendo, _— $, Abd the PupHl maintenance 


T bid. he canvor quarrel his 
EE hoe RIS 
n the : j or ornerways, Aarn= 
conftirare a FaQor, Malber, 8 78. 


Ke ade "Dedr3 to "bel own Credi- 
[riob. Nor take the Glft of his Pu- 
| own vſe, | bs Polk —_ 
, Nelther can he quarre Py igbr, 
Fi kfend Malefipon's R'ghr os nk. on 
—_— wok þ ET early, Na- 
" nor ya . 
pt bor h for yen vel, b dif 
rs -- ys iO \ able 
- phite . And a Totrix Tefiamentar, ys 
pt 037.0 Money , \nrromerted with af= 
ter het ſecond Marriage, Vallange, 531. 

Txtor5 may purſve their tupiils axrante cxratela, 
Lo. Bergenie, $6. They renouncing their Office, 
La. Staxibill, 185. Which they cannor return ro, 
Campbel, 304- & Father may be Tutor to his Naty- 
ral Soo, L. Tech, 120: How lyable for Annualieve 
td their Popills, Goldman. 168. and Hamilton, 379, 
ard Davidſon, 705. they may be cited generally, 
E. Kinghorn, 189. How lyable for Commiſſion and 
OrbiGion,Commſſar of Pankeld, 333. Are lyable in 
ſolid», rhough Decerved pro Tata. Souter, 407. and 
Davidſon; 704+ And may be purſued for Comprt 
and Reckoning before Oy, Herſdwrgh, 

Their Accomprts may be quarre anter anne; 

ates, after Decreet of Txonerarion agaidft the Mi- 
nor 20d hls Carators, Stzert, 863, 

Tutor Teftamenter preferred to a Darlve, after fix 

rs lying out , though Curator '© the Heir, and 

bs * Tutor and Curator to both Porſuer ard Defen- 

der, Campbel, 304 Toror preferred to a Mother, 

jn the cuftody of che Puplll, though an Infanc, after 

bet” ſecond Marriage, Gordon, 625. Though the 

appointed her Turrix during his Pupillaz 


tot. | 
by lawſel preferred to a Dative, after he was 
almkred, Irvin , Gn. Abd though the Tutor was 
ſulpe& as nearefi Succeſſor to. the Pupil, L, "e- 


ſhaw, 455. Becauſe ſhe loles the Office after her 


copd Marriage, Grant, 596. 
Tutor Detive to a Stirs 


rſuing in Scotlend, 
Denaldſow, 322. be muſt conn 
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uu” 


zi 
of Dienbeld, #3: FYwrorio an idi6r, belog the neare 


efi 


th Rojve, Colgyboun, 3459. Tv- 


£ pt. of Renounce, Maire 
BY» Ecodfir to bs Oges, tillchelr 
Ll nos hunder . them to chooſe Cura= 


© 4 Hy 4 Retunce, 
pg ang, Jeſending a3 Twor, 
ls | Bard ke. Br A arber 
ys vp © ho alowee to lik her 
Yout L-auilpy, G GIO» 2 1144 es 
able for Inuyom (ſion and Anrualrents 
and Curators needs nor be W ar» 


d jp a [rrnoopg, $*0+101ly, they; being ſpecially 
called, L: Car30afe, 475. Tuior in Law Le fa 
Erutlob, Gran, $98. 


Jot acc 


IT \ : $lh ; 
. [Un free Craſeſmen Diicharged within Burghs Roh- 
a anrigers In Seivilang, "m Fiat 
: Wnz0n of Lands oficuprt; ue, h ovly by the Ring 
La 8ertbwick, 416. : bbr once Unire, way be Tra 
mitted , though pot Cenbrived, Staart, 263; and 
though they ly diſcoorigue, yet if ender ore Juci 
dition, vid-Scafin.' Bur Sean to be teken at ons 
place by a Superior; » irhove the King*s Coofirn ath- 
on, is not valid, E: Galloway; $67. vhleſs Confirms 
<d by tbe King, Lar Bortbwick, 790. and La. Batre 
yy oe ved, though i 
- Wnzv0jal intrometts? conver k h thei 
ar: Kxecuror, bur nor Cer firmed, hiv bas _ is 
Wnivtr/al Legatar has Right ro the Defurds third 
part, and if the Tefiament has no div;fion, be hab 
right 10 the whole Mcveables, Oliphant, 319, and 


way PEI yr though there be Exe- 
cuiors Copfirmed, Biſſet,z99. vid: Legatar,vid: Exe» 
cutor, vid: Sacceſior.. > ELNEEIN 

#3:ver fity, vid: Charter. | 

#xlaws lor ablerce it: Baron Conrrs , ſhould bot 
excced ren pourds Scots, L. Boquben; 22.Tte like for 
not Compearance in Sherlfi-Courts . though cud 
ihe . Bloodwit, Crighton, 406. VI# Pebalty, vide 

in a . 

Hſe of payment of fewer Teird Boll thar formerly 
toa Thralar. not fuſlained, theuph His S'i\pend was 
mod ified ro ro more. Symmer, 525. Uic of payment 
of Teird- Fiſh, vid: Teird. Nor ſoRefned 2g off a 
Spuilz'e thereot, Drommend. 656 Uit bf p-ymentc 
vid: Services. via: Mutores, vid. Teird- biſhes, Bl 
ſbop of the ifle+, 565. Ute of coming ro the $uperi- 
or's Court, at another place than ft contained in his 
Inſefrment, Sulraſved, Innes, 35, 

&ſzry (u(rajned, when ove h1 obeys 0 pry Bolk 
of Vifual over avd above tHe ordivary Abovalichr, 
Kiog's Advocar, $7. 


Y, 

Vancniond given be inſerjor Courts in the 
time thereof, ruil; ſecas if this ObjcRlon be 
omicred in prime MPaacds, Menwely c6. Sheriffs 

may. and ever poynd fntine of Tale, foul 784- 
Vacxa Poſe fſie, Grethlew, 103. 
or pres vid: Lena Fe Fr 
Peſſ«l may not hls Superlor for Tranſumpts 
of bis Wrirs, L: Bias ader, 40. Vaſſal Infeft _—_ 
r{i1;may copyeen bleTenpent, nor 
but for curing of Gieert-wood, Dexxifitan,g fy Penſi= 
over by the King, way not 60]y Compryle the King's 
Immedlat Vaſlals Lands therefore, bur the Sob- Vaſe 
a, pod y Lo#7 ack Fen lat but nor 

the full Malls, 11)! after Chrarlon, Aoncrief, fc, 8 
and { Log! i{iþ1 cap make Lo Subalicen kigh 

In Ken Pirſum wid: Miger, | 

Ficcarage, vid: voy vid: Miniſter. 


for hisRenrs, 


Vit. 


42 W. 


Fav Manſe and Glelb diſcharged to be Feud * 
vid: Feu. _ | . 9 
Vice ſucceeding therein, ſuſtained againft 
againft whom Decreet of Removing 1s 0 | 
Huntbil, 61. vid: Succeeding, vid: Violent profics. 


vid: Tjction. FL 


Final affigned for the Annualrent of 
lowed, though exceeding the ordinary A 
Cunningbane, 49. The Delivery thereof p y 
Wirnefſcs, though Bond be giyct for the ſame, Bety 
1$2. and though it tend to take away Writ, La: a* 
bergeldie, 689, yet receipr of Viftual only 
feripts vel jur amento, upon the ſame reafon, Periceas,. 


657. Oven (22 

N atent Profits *how due after Decreet of Rez 
moving, Mafter of Jrdburgh, 543. and by choſe who 
ſucceeds in the Vice of thoſe Removed, bur neither 
Violent Profirs, nor ſucceeding in the Vice are 
comperent to the. Heir wichour Transferring, -L; 
Drumlaniig , 192. vid; Trapsferring. vid: Houle- 
Malll. Violent Profics, though proven, the Purſner 
pghr- to give his Oath of Credullty, GladFants, 


"25, & metss fuſtalned, to reduce a Wodfſet ſub=z 
{ctibed by the Wiſe,. wichoutſaying ſhe was compel- 
Ted, or the Receiver knowing any thing thereof,Caſ- 
fie, 634- vid: Bond; vid: Conlenr. 'yet a Bood grant- 
cd to a Robber, who fled with the Granrer, and (a+ 
ved his Life, ſuſtained, Grant, 852. vid: Metxs cauſa. 

Vitiation of a Writ will pur the uſer thereof ro 
dpprove, neither will the Dcfender be obliged ro 
improve the ſame, Hepburn, 321. and Oliphant, 472. 
vid: Tack. , i 

Vitioxs intromi (pan purged by a ſubſequent Gifr 
of Eſchear, and general Declarator thercupon, Loy 
Johnſton, 991: ſecxs if rhe Gift be to the Rebels be» 

ye, vid: Gift of Kichear. Virious Intrometrors Af» 
figney only lyable in quantzw, Pride, 540. vid: In- 
rromettor, / 
Volantat, vid: Deeds. 1 Payment. 


Aird, vid: Priſoner. 


Wabening cannor alter the Proceſs wakened, 


neicher can other partſcs be called for thelr intereſts 
therein, but muſt be in flats que, L: Kenton, 476. vid. 
lomargh 

ward, vid: Marriage. 


werd Lands (et in Feu-ferm by the Heretor,though 
mall by A& of Parliament 3606. will exclude the 
Wardator from any thing but the Feu-duty pre= 
ceeding the date of hls Summons, lncerry the 
Fenar, L: Lty, 290. Donatar of Ward will exclude 
an Infeftment of- Anonalrent, and Poynding there- 
upon, though he be appearand Helr, wems, 440- 
Fard falls nor, if any be ſianding Iofeft r- 
ed by the Superior, and taken to be holden of the 
Superior, ſecxs if it be taken to hold of the Vaſſal, 
though Confirmed, La: Cathcart, 456. But If the In. 
fefrment was taken withouc conſenc, and the Scafin 
nor Regiſtrar, though ir hinder nor Ward, yer the 
Nullicy might be proponed, Li: Cathcart, 467. 
warning howagainft aParty out of the Countrey,L: 
Faldownſide,8. and L: Lit, $32. A Compryſer needs 
no Warning agelofi the Heretor his Debiror, EK: Lo- 
thiexn, 42, Warning not ſuftained upon a Denuncla* 
tlon wirhour ryſing, L: Legg, 156. Nor wpon 
go daycs before Cendiemes,Phitſanday being the legal 
Term, Ramſay, $90. | 
warning not ſuftzined againſt a Tennent beforethe 
Liferenters deceaſe, Ardwell,645. Warning (uftained 
before the Expiring of a Tack, though Removing 
will nor, Foxlis, 211. and before' Sentence in the 


ReduRlon of an Heretable Righr, L: Pitmedden, 306. 
exe luſtalned, though not Execute ogainſt 


INDE W& 1 


fo provided agaiofti, La: Balbegne, 
Warrandice Lands, no impegl to poynd t 
' Ground for a poſterior Anpoalrent,if before Pires: 
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Polleſſon, Lo: Frendraxght, 1 
$-. — th 


ſuperceeding Execution, Se/ngyd 
\ Warrandic to.ſree Lindy 212) Facden which 
tended only , 21 quantum 


might, affe & the-ſaqe, ex: 
really. pa A dee tered [eee 628 War 
randice of a Rental extended to relieves Reilof 
Mlolfiers Stipepds, theugh:duc,by a publick Law, 
La. Cardreſs, 776. ns —_ 
warrandice not loferred npon, the Lands falling 
by negligence,,.; ar by the upſcaſonablenels of the 
Weather, La: Daznipace, 802.. Warrandice not in) 
ferred upon a prior Tack, far \ſcrior to the Avail 
of the Lands, La: Pitfirren, 447. nor extended tg 
hporrenient Burdens impoſed by Law, La:Dunferm- 
ing, 919, , «+ WIS: . ap 
warrexdicifuſtalned tofree ConjunRſce-Lands,of 
Annualrents, Tclnds, and Feu-dmtlcy, becauſe ſpecifics, 
$49. Iofefrmentin, 


Fleming, 87 5. > ado 7 
water being direrted,ordaln'd xp be reflor'd,with. 
our alledglog any prejudice, MLM; 1 30s, 4+ 
viſe purſulng the Kxecurogs.of her, Hutband, for. 
the half or chird,aod the Officelf they refuſe, Stevin, 
19. and may Charge for Implement of her Contra 
without her Husbands conſent,  Marſbel, 40. and 
may purſue herFather in Law,and after his Deceaſe, 
her Husband as Helr to him theyefore, Inglis, 898. 
Wife can purſue none but the Defuns Executors, 
nor the Debtors, Stevin, 17. Contratt of Mar 
whereby ſhe DOifpones all her Debts to her Hus 
and her other Heirs, pot decided, jf it would imporg 
a" Divifioo, L: Heſſingtown, 594... But in mobilibu 
decided thereafter inter coſdem, 617+. Wy 
A Bond giving the Huzband, power to vplite t 
Annualrenr, but oor the principal Sum, found robe 
conceived in favours of the Debitor, albcit rhe Wife 
conſented thereto, Goodmen of Hymbir, 129. her 
conſenting to her Huzbands Teſiament, will nor pre» 
judge her of her own Third, Gzild, 43.but conlents; 
ing to Poſſeſſion of her Lifercar Lands, Ir will pre- 
judge her, ſo/ut4, though ſhe did no Deed to pre= 
Judge her own, Right, I wine, 8g, : Bonds granted by. 
the Wife after Contra and_ Proclamation, fout 
null by way ofExceptlon,Scer,66 5. ſtcusif rheProch» 
mation be pot at her Parifh Church, M*doxgel, 70. 
wiſe and her Huzband with ber conſent may Ans: 
nailzic or Wodſet her Lands, ſecys, If the Securk-, 
ty be otherwayes concelved, Greenlaw, 198. but. 
can do no Decd to affet her part of the Move 
ables, and the reaſon of diffexencey Matthew, 248, 
ſhe may purſue for her Majotgibance floxte Matrims- 
xis, vid: Aliment. and a Bond: ſobſcribed with ber 
Huzband, of dlone,as prepeſite negotiis, will vot make 
her lyable after hls Deceaſe, but only bls Helrs and 
Txecutors, Porter, $61, | 
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4ills 
Improbartioo, being to the prejudice of her Hayband, 
L: Rentonny 641+ T8, 
Wifes Oath taken vpon a Promiſe, affes her goods 
ofrer the Marriage, Ker, 289. Bur#Decreer againſt 
her In her Widowhood, will affe&: the Husbandy 


ſtaxte matrimonio,: bur not thereafter, if- he be alia-/ 


aerly Charged chereupon, Knows,4292 'neither iy he 
lyable for her wfongous Inromiflion; Scor,g39- + : 


A Bond granted to the' Wife and ther Helrs, yer\ 


belongs 'to the Hutband, and his Kxecurors, Fane 163 


-» 


Chatios, the Hethegd muſt be and \how:the.., lig lowedagainſt'them,..yy againſt ocher: Wit- 
tot is done, B hoo. Wes Out | feſule CG fees Norket, « Wirneſies out of the Countrey 

: Examined upon Commifſ} 
' . Advocats compelled ro be Wirnefſes againſt their 


on,” Town of I1wing, 4©. 


own Clients in Exhibltions, Berſon, 396. | 
Padtion for delivery of four Mares, though atfer 


: three years, probable by Wircnefſes, Stirling, 401- 
.« Wirnefſes how honourable or noble ſoever, will nor 
| be admitted ex 
04), 483. vid: Poynding. Yet admitred torake away 
, an" Aﬀligaation vwpon truſt, iliewſen, 54. 


officis to rake away a Bond, IE: Muy- 


Deſignation of Wirneſles belongs only to the Mel- 


1627. Nicolſon, Andihough it be: blank, lecapnorber denger, wid:Meſſengers. Subborning of Wicneſſes re- 


filled up to hls prejudice, D7ammend,7 02. yet a Con-/ 


gat berwixet Hausbed and Wife, to repone each. 
others in flats que ſuſtained, Gi, 9722+ - hs 
A Wife may.puriue her Dzughtet and her Huvband, 
for Goods in the Mothers Poſleflivn;though they þe- 
longed to the Hesband, the Davghiet not being Ex! 
ecutor to the Father, Crenſfioun;:; 4adc. The Hwbend 


being Dominus Botgrhmy cannotbeoanreened abc Vie ,- 
tious Intrometror, for. retaining Poſleſhog of his : 


Wifes Goods, thongh he was Decerned for his Inte- 
reft, Brown, 422. | 0 


4 Wiſe may be conveened for Wines or other Mer- 
chandiſe bought by her, without Cling the Husband, : 


who was long out:af the Conntrey, Ruſſel, 438. A 
Wife Marrying # {ccond Husband. falls from che Of: 
fice of Tutory,and if ſhe intromerthen,how the third 
Husband may be purſued, Mathbeſen; 443+ 
_ Bond granted by a Wiſe for Money —_— 
op her Aliment, not ſuſtained «galnſt her, ll x 
Husband be diſcuſt , Aiten, 4959. neither will her 
Oath againft him; Ibid. But ſhe may Impugn 
the ſaid Bond, and Alledge it wanted her Horbands 
Subſcription, bid: vid: Bond. yet not lyable for 
furnifking to the Wife wihont bls Warrant, Hamil» 
£08, 719-- 5 
: "viſe _ purſae. for her Liferent afrcr Divorce, 
the Husbands Adulrery,' Cr a, $03. yet a 


Compryſer of-Teinds found ro be bene fide poſſeſtor, 


before the Wiſes Purſait, La: Menderſtoun, 840. Secus 
If It be a volumar Deed after her ConjunRtec, Keith, 
$34 A Wife preferred for her ConjunAfeeco all 


other Credicors, the Credicors of Brown, 556. vids. 


donatio inter virum & uxoreme - * 

Witneſits avd thels Depoficions received ad fataram 
115 mimeriaen, as well in Improbation as other AQi« 
ons, Start, 62. Their Depoficions declared null, 
wpon promiſe of good Deed, Gechzn, 119. Refuſed 
to be taken, thoegh going out.of the Countrey to ly 


In Ketentis,becaule the Defender was our of the Coun-- 


rrey, and could nor obje@,-Biytb, 428. ;4 
Subſcribing as Witneſs imports not conſern, els 


weed, 179. Though there -be a Clauſe ion ir to his 


bchove, Ibid. A Buyer of Lands may vec the Seller 


for a Witneſs, in s Removing from the ſame Lands, 


Butler, $61. ,Tackſ-men for 35 or 19 years may not 
be Witneſs ro the Seller, 183. though bliyTen- 
nents only fince Citation, 630. nor againſt them 
to whom thelr Maficr is bound la Warrandice, Ibid. 
Nor a Nottar to hls own Inftrumenr, vid: Subſcrip= 
rion, nor @ Parry to his own Bond, Rebertſen, 31 5. 
But Sub-rennenrs and Sons of Moveable Tennenes 
may be Witneſſes in their Mafiery Cauſe, in a Con- 
travention, KT: Heddingtonn,. 658+ | 
Witneſies Examined ex efficio-upen the canſe of & 
Bond upon a Commſſſion, Landie,a55. though It was 
A Wiſe «d Inſornandan Judichs — an;L: Job 
«n, $50. 


FINIS. 


© celvcd agaiafi aDecreer, withour protefiing for #Re- 
- probator, Rebiſen,781. Sum within 100 pounds, found 
{15 probable by Witneſſes, L: Ernocks 958. : 

©; Wodſet Lands Compryſed by the Wodſerrer, er = 
© tinguiſhes the Wodſer, La: Dpwhill, 43. The Backs 
-1 Tack Dury may be made payable before the princi- 
' pal Sam, bo:cPirfligs, 15.' AﬀRion ancnt- a Com- 
monty, ſuſtained againft a Wocſctier, withour' cal- 
ling his Author, wing, 53. -* * | 


Slogular Succeflor lyable w the receiver of th 
Wodfſer for the Back- Tack Dury , Twnball , 212. 
vid: Back-tack. A Wodfetter allowed by the Lords 
to big a Aarbour,and the Txpences thereof ordained 


to be Tiked ro the Reverfion, ariſen, 223. Wodfer 
+ without Infefrmenr, not ſuftained againtt a Com-+ 


pryſer in a Removing, Hill, goo. vid: Removing. vid: 
Tack. vid: Compryting. 

Oblidgmenrt by. the Granter of a Wedfet tothe 
Wecdſerter, that the Lands ſhould be worth yearly fo 
many bolls of Viftual, more than bis Annuelrent, 
nor ſuſtained; though ir was a proper Wodler, Nif- 
bet, 526, vid: Reverfion..A Wodſetter cannor poynd 
the Ground, vid: Poynding, 

wedjer for # greater Duty in a Back-rack than teri 
per cent, not quarrelleble by a ſecond Wodlertergas 
Ulurary,the Back-tack being Renunced,L:Clackwas - 
x48, 578.AnAnnualreng cannot be effeually granted 
our of Wodier Lands, 16id, # prior Baſe Infeftrmcnr 
of a Wodler, with payment of the Back-rack Duty 
from the Granter of the Wodler, preferred to a'po» 
fierjor publick Right, clad with Poſſcflion, L: 4u- 
chinlech, 647. 

Wedſet with a Back-rack once clad with Poſſeſſhon, 
though thereafter he ly out 200r 30 rs. have 
repericion from a perſon havivg a poſterior publick 
Intefrmenc,and in Poſſefiion withour ReduGtion, Gor- 
den,66g. Wodſetier ofTeinds lyable ro the Minifier 
for his Stipend in quentam, Kerth, 682.vid: Tcinds. 

wrack not Suftajncd where there cicapes a living 
Creature out of the Ship; Hamilton, 39. 

#rit,the cauſe proven by che Witneſſes Inſert, Da- 
vidſen, 33 and La:Stenipeth,141.the contrair ſuftain- 


ed, Crawſurd, r67.nor ordinarily taken away loalbeit 


the Surm be within 4o pounds, Niſbet, 138. nor any 
conditlon to aﬀfe& the ſame, Maxwel, 25. Wikis of 
Importance, vid: Obligarion. vid: Kevci fion; 

Tenor of a Bond or Writ, how proven by Wirt- 
neſſes, vid: Tenor. A Writ undelivered by the De+ 
fun, nor ſuftained againſt the Helt, Dickſon, 322. 
Though thereafter Regiſtrat, and Compryſing de» 
duccd thereon, and the uſer will be Examined ex 
officio, Scot, 365, A Writ not relating ro another of 
the ſame date, derwixt the ſame partics, and before 
the ſame Whtneſſes, found to be a part thereof, C#- 
threan, $224 

Writer of a Conrralt may be condeſcended apon, 
though not inſert, VYolf, 823. 
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; words, the bke . 4 


42. {: 25. and, 7; one top: 44. 
i. & $3 but; yoby. 55. Ft 
impure,”: 
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'N char right, 1: heir righrs. pt 136. (2-29, Dy, 1: hes #: 138. & 356-4ame; 7: fon, p: 1391, 49+ Creditors 
hongs r. {: $0. Devitor, 7: Creditor 10 ther Debiror, p:12go. 1; 4s diam 1:149.4 17.the {aid, r: uprathe 
gy 3- this,. 7; there.p: «54+ & 26: ro rake, 1/by-cack., pr: 96t: v2. for, 1: from: p: 166: 4:27, 
: that, 14-chelr, p: 1.94. {2 214 parhemnd, 1: plat, p: 195-E IR r77part. p: 76. & 41: expeded, r; 
expeRted. p, 134; 1. 35. was. 7: this was. p: 192. {: 25. explied, 7: wes expired. pz 196- > 29 expired, 
enped. p: 198. |; 45, no-band, add, and Heryp: 199- {+ 51. for. cp, 201, 1.4-1621. 7: 1629. #: 203+ & 28. d; 
aſter. p. 203, {: 29. and, 1: and as, {; 41: #34 7: that as long as: 21 g7/ft V3itheſe debirors, v3 this debitor, 
J: 234 {: 44- reiponſaory”; refpon'sl;,or.p.248.1:21;borrowed,r. hired pragy 1:9. him, r: them. & go, was the, 
7; were they. p:; 244. |: g. February, 1. Fanuety p.'260- |: gt, albeirgt; avd albeit, pi 2624 go. exhibired; 
7: inhibked. p. 263: 1. 1. defender, r: purſuer, p: 258 "Pp Jannary 4; v: 25-p: 293: 4; 9 after albeir, add, 
the Debiror was nor called, and- p:-274. (: 8. after poſſifhin, addy betors hiyCompryting-p: 25 9.1: 47.was 
1; was only. p: 280 (: 51+ party, ' «dd, rod*pone. p: 281. [: 4 00,7: 26-p: 286. {: g1; procuratory, 7: 
premontton, p: 287. & 19 fingle 7: double. p goo. |. 44 which Atty were, 1: by WhictvAttht was, p:y07 
& 12, from, a4d, him ffbm. |: 42. of,n: offered -o pþrovethit. Ibid! their,” rohls. pt 309. 1:36. that, 12 that 
albeit, p: 215. (: 6. Mioors, 7: Caurioners. p:316 & 51. di their. p: 219 1: 39. and,7:a0d were. p. $20.{:g1 
the Teind:, 7; for the Ceinds. p: 323. (: $.giving. r: governing. Ibid: tt; 9. /Eftare, r: Kitare lefr; {: 23. Fats 
7: Parſulcs, /; 31. efrer Defender, add fims! & jemel. Likeas, tht obligerion was at that time of the making 
of the Diicharge, and ſub(cribing thereot, alſo lu» ſcribed by the Defender. p: 338. t: 39. 4628: 7: 1627. pt 
339« (: 8. afrer che word Clerk, edd, vid: laft of Merch 1624. L: Dunipice and rhe cafes there. p: 3343. |: 3+ 
father, add, for ſuns. p: 34% (: 9. (crvant, edd, after his knowledge of the a, I he reccived the-jervants 
h: 16; by her. r: by her, or. p. 341 (: 38. d: and was. p: 344. 0: Foes : alidwed. 'p: 346: {. 39; vio- 
lence, add, and that he ſhovid remove withour warniig after the df the cropt from the ground. 
þ: 254 {:20. being purſued, 7; puriuing. p: 359. & 23- pertinent, r: provenient. pt: 391. & $ and, 7: that, 
p:g71 1:8. 28. r: 1628. p. 382. {; 19, noon, »; Sermon. p: 383+ &: 12. the ſaws, 7: theſe #: 394- 1.30, 
Terms. 1: F-rms. p: 402+ (: $6. taken, r. Tack, or. p: 40g» {; 13. Clerk, add wide uit: Felnery 1628. Mark 
Hanilton. p: 406. {: ig. hath, add, power. {(: 23. Lawſon, add, it was fouhd rhat. p: 407. 1: 28. obtained, r; 
ordained. p* 405. {: 40, (uſteined, r: ſubſumed. p: 412. ft 39: Chrifiie, add, January 13. 1629. bertwixt the 
ſame parties. p: 415. & 45. by,r: which by, pr 419. {: 8. as 7: or, pt 418- {t 5. provided, rz payed. p: 423.4, 
41- on, 72 only. {: 50. was Helr, r; as Helr, p: 429. & 51. Miniſter, r: Maſter. pt 434 & 10. was, 72 was not, 
0: 435. i: 22. the ſave, r: of ome. p: 439. {. 2g. Incom , 1: \incomparible. {: go, they»: the ſame. py 
448- |: 49. defence, «dd, which migh« \iberac che Magi p: 453- &: g4. defenderyr: purſucr. p: 455. |: | 
19% 7: and poſſeſſors. p: 457 {t's purſuer, r: defender. p: 4g. & 39. conveened, r2 charged. p: 
4656. {: 10. Ceffils, add, to his. p: 469. t: 3, therefore, r; for, {: 13, Decrect; 15 direRion. þ: 472. (: 3; 
ed, 7: {: 16. only, add, to rake away the |iferenr from him. & 23 which falling, 7: as failing bi 
87. 4:00; {; 28. whereas, 12. wnerees here, {: 44. duty, *: entry. {, 45 mergin, add, begring the entry, |: 
47- dury, nz cory. p. 493 (: 9. char the Contract was, r: by rhe Contratt a3. {: got or relieve, r: not bear ro 
relieve, p: 494 | 9 him,”: his Credi:or. {: 45. which all;r: all whicts p: 455. £87. debr, f: Deereer. pe | 
475. |: $. by, add, that comp-ifing. & 31. Lands,r: Telnds: : 479. I: $2 ws, 1: war vor. þ: 480, & 5. fame, | 
7: (um. (: 26, for, r: a» for. {. 38. all only, r: allanerly. p: ; $- (wbicriprions, r; ſubſicuifors. p: 484. 1:3. 
Io, 7: in caſe of. {: 11. d: not. p: 484 |: 3. ncareft r; hatereſhed. {: 16; Nt Caſe, pr"g8 $13 18. nonenery, 
add, by the retour, ſcing the ofrhe Lands were craved by the ſald nonenry. tit: & 29, nonentry, r; 
mw OO IEG DE. SF-11- | 
+ P: 499-1: 6, principel, r:preceeding. p: $09. &; 35, other, r: of helf. p; g0g- {: 32. ReduRi6s, r: Bdin 
burgh. p: $09. Ll. 19, Exccurors, r: Roccurie & 49 1623. 7: 1632. prongs @: 25. ſums, n: farms. pr: 583. (: 
38. thereof, 7: therefore. p. 589. {: 237 off:nce. 7; cflenre. |: 29. ordaliner, 7; ordained. 3: 60g |; 28. yer, 
r: for. p: 625 {: 15. d: no. p:629 {: 4. alledged, r: obliged pt 636. t: 19. wery, 72 wors. p: 643+ & $2. the 
haver, 7: he have. p. 649-1: 49. Donarar, add, no: Superioe.- pt: 690. k 24: referred, 1: reſerved; p. 912. t: 
go. vincs, 7: wnice, p: 743. (. 31. d. ſhould have. {: 43. purſacr, r: defender. p 75% 1 $1. Clauſe, y. Cauſe, 
þ« 758. {. 13- fuftalned, r. eftcemed. p. 559. {. 19. thathy x, thet's Ir," p: 966. & 1. ſubed, 7. ſubſciſbed. : 
988 {: 11+ 1mediar, r: medier, &: 18. hb r: her, p. $23. 4-41. for, r. j: 837, & 38. of r: to, p: 86g. # 
38 reſolved, r; received, l. 41. thhs, r. the former. p: 884 & 39. boad, r. lend. k p , 
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